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THE LAW 

WITH BBSFECI TO 

WILLS. 


CHAPTER XXVII. 

CONDITIONS. 


I. Conditiom, whether precedent or 
aubseqiient,—Consequences of this 
Listlnctimi. 

II. Conditions voidfor Reptignaney, and 
herein as to Provisions restrictive 
of Alienation, to defeat an Estate 
on Bankruptcy, 


III. Conditions in restraint of Mar¬ 
riage; and as to such Conditions 
being in torrorem only.—What 
amounts to a Performance of Con¬ 
ditions requiring Consent, ^r. 
lY. Condition as to changing or assum¬ 
ing a Name, disputing a Will, 


I. No precise form of words is necessary, in order *to create 
conditions in wills; any expression disclosing the intention 
win have that effect. Thus a devise to A., “ he paying,” or 
“ he to pay 500/. within, one month after my decease,” would 
he a condition (a), for breach of which the heir might enter (b): 


fa) 1 Co. Lit. 236 b. 

/ {b) But as to the equitable relief af> 
foraed in such cases, see Mayes v. Hayes, 
Finch, 231, and cases cited and com¬ 
mented on, Hayes & Jaim. Cone. Wills, 
3rd ed. 398, [8th ed. 407 ; and to the 
cases there cited, add Paine v. Hyde, 4 
Beay. 468; Hawkes v. Baldwin, 9 Sim. 
356; Steuart v. Frankland, 16 Jur. 738; 
Be Hodges' Legacy, L. B., 16 £q. 92. 
But what was once deemed a devise 
upon condition would now be generally 
construed a devise in fee upon trust, 
and instead of the heir entering for con¬ 
dition broken, the c. q. t. couM enforce 
the trust, Sug. Pow. 106, 8th ed.; 
Wright V. Wilkins, 2 B. & S. 232. A 
condition annexed to* a legacy ma^f 

J.—VOL. II. 


be enforced in like manner. Bees v. 
Engelback, L. B., 12 Eq. 225; Mid¬ 
dleton v. Windross, L. B., 16 Eq. 212. 
In Be Wellstead, 26 Beav. 612, a be¬ 
quest towards the endowment of a 
wureh, in consideration of whidi tos* 
tutor’s nephew and his heirs were to 
nominate every third incumbent, was 
held not a condition, but a purchase of 
the right; and the bishop declining to 
concede the right, the legacy failed. 
But if a legacy be to A. on condition 
that he conve;f a particular estate to B., 
and A. ctmveys accordingly, the ana¬ 
logy of purchase will not ext^d to give 
him a lien on the estate for his legaejr, 
this being due from the executor, 
Barker v. Barker, L. B., 10 Uq. 438.] 

1 ) 


Conditions, 
how created. 
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CONDITIONS. 


OBAP.XZTIX. 


Conditions 
precedent and 
subsequent. 


Instances of 

conditions 

precedent. 


Legacy 
charge on 
land given 
nponmarriage 
-with consent. 


Bent-diargo 
upon con¬ 
dition that the 
devisee re¬ 
leases. 


unless the property were given over in default by way of 
executory devise (c). 

Conditions are either precedent or subsequent; in other words, 
either the performance of them is meide to precede the vesting 
of an estate, or the non-performance to determine an estate 
antecedently vested. But though the distinction between these 
two classes of cases is sufficienBy obvious in its consequences; 
yet it is often difficult, from the ambiguity and vagueness of the 
language of the will, to ascertain whether the one or the other 
is in the testator’s contemplation; i.e.j whether he intend that 
a compliance with the requisition which he has chosen to annex 
to the enjoyment of his bounty shall be a condition of its 
acquisitionf or merely of its retention. 

As on questions of this nature general propositions afford 
but little assistance in dealing with particular cases of diffi¬ 
culty (f/), we shall proceed to the immediate consideration of 
the cases; adducing some instances, first, of conditions pre¬ 
cedent ; and, seconffiy, of conditions subsequent. 

In an early case («), where a man devised a term to A. if he 
lived to the age of twenty-five, and paid to his eldest brother a 
certain sum of money; it was agreed that no estate passed until 
that age and payment of the money. 

So where (/) A. charged his real estate with 600/. to be padd 
to his sister H. within one month after her marriage, but so as 
she married with the approbation of his brother J., if living; 
and, in case she married without his consent, the 500/. was not 
to be raised. 11. piorried in the lifetime of J., and without his 
consent; and it was held that, this being a condition precedent, 
nothing vested. 

Again, where {g) V. devised to his sister A. a rent-charge, to 
be paid half-yearly out of the rents of his real estate, during 
her life; and, by a codicil, declared that what he had given to 
her should be accepted in satisfaction of all she might claim 
out of his real or personal estate, and upon condition that she 
released all her right or claim thereto to his executors. The 
Court held it was a condition precedent, and that an action, 
which the husband as administrator had brought for the arrears, 
could not be sustained. WilkSf 0. J., observed that no words 

fc) See Ch. XXVI. * (/) Rem t. Heme^ 6 Vin. Ab. 848, 

(a) But see some general rules laid pi. 41. 
down by Wtlles, C. J., in AeherUy v. (y) Aeherley v. Vernm, WiUes, 163. 
Vernon, Willes, 163, infra. See also Otlktt r. JFray, 1 P. W. 284; 

(e) Johnson v. Cattle, oit.Winbh, 116, jrarreyv, Aston, 1 Atk. 861, Com. Bep. 
8 Yin. Ab. 104, pi. 2. 726. 
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• PRECEDENT OR SUBSEQUENT. 

necessarily made a condition precedent; but the same words 
would nmke a condition either precedent or subsequent, accord¬ 
ing to the nature of the thing and the intent of the parties. 
If, therefore, a man devised one thing in lieu or consideration 
of another, or agreed to do anything, or pay a sum of money in 
consideration of a thing to bo done, in these cases that which 
was the consideration was looked upon as a condition precedent. 
There was (he said) no pretence for saying, in the present case, 
that the devisee could not perform the condition before the 
time of payment of the annuity; for tho first payment was not 
to be until six months after the testator’s decease, and she 
might as trellTclease her right in six months, as at any future 
time. Besides, the penning of the clause afiiorded another very 
strong argument that this was intended to be a condition pre¬ 
cedent; for all the words were in the present tense. The 
testator willed that this annuity be accepted in satisfaction and 
upon condition that “ she release,” which is just the same as if 
he had said, “I give her the annuity, she releasing,” which 
expression had been always holden to make a condition pre¬ 
cedent, as appeared from Large v. Cheshire (A), where a man 
agreed to pay J. S. 50/., he making plain a good estate'in 
certain lands. 

Again, in Randall v. Paym (/), where a testator? after giving 
certain legacies to J. and M. added, “ If either of these girls 
should marry into the famdies of Gl. or B., and have a son, I 
give all my estate to him for life (with remainder over); and if 
they shall not marry” then he gave the samp to other persons. 
Lord Thurhw held this to be a condition precedent; and thlit 
nothing vested in the devisees over while the performance of the 
condition by J. or M. was possible, which was during their 
whole lives (A;); and that their having married into other 
families did not preclude the possibility of their performing the 
condition, as they might survive their first husbands. 

So in Taster v. Garland (/), where L. by his will bequeathed 
the residue of his personal estate to trustees, upon trust that, 
in case his sister S. P. idiould not intermarry with A. before 
all or any of the shares thereafter given to her children should 
become payable ; and in case his sister should, within six 
calendar months after his decease, give such security as his 

(A) 1 Vent. 147. Manner$t 6 B. & Aid. 917; [Davit v. 

(t) 1 B. C. C. 65. Aftgel, 4 D. F. & J. ^24.] 

\k) As to this, see Page ▼. Haywarif (/) 16 Ves. 248. 

2 tklk, 671, stated intra, p. 6; Zotrev. 

2 
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OHAF. xxvn. 

What makes 
a oonditioa 
precedent. 


Other oases of 

conditions 

precedent. 
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OHAP.XXVn. 


Computation 
of time. 


Period 
allowed for 
performing 
condition held 
tobooxoluaive 
of tho day of 
testator’s 
death. 


Cases of .oon> 
ditions sub- 
sequent. 


CONDITIONS. 

trustees should approve of that she would not intermarry with 
A.; or, in oase she should so marry after all or any of the shares 
bequeathed to her children should be paid to him, her or them, 
that she would, within six calendar months after such marriage, 
pay the amount, or cause such child or children who should 
have received his, her, or their share or shares, to refund; then 
and not otherwise^ the trustees were directed to pay such resi¬ 
duary estate to the eight children of S. P. at the age of twenty- 
one or marriage, with benefit of survivorship; and the testator 
provided, that in case his said sister should intermarry with A. 
before all or any of the shares should be payable, or should 
refuse to give such security as aforesaid, then he direotfid 1,000^. 
a-piece only to be paid to the children; and subject thereto, 
gave his residuary estate to the ohilcLren of another sister. It 
was agreed that this was a condition precedent; and the only 
question was, whether tho computation of the six months was 
inchtsive or exclusive of the day of the testator’s decease, he 
having died on the 12th of January, and the security having 
been given on the 12th of July. Sir W. Grants M. E., con¬ 
sidered that the reason of the thing required the exclusion of 
the day, as the legatee could not reasonably be supposed to 
have any opportunity of beginning, on the day of L.’s death, 
the deliberation which was to govern the election ultimately to 
be made {m). 

So in Ellis V. Ellis (w), where a testator bequeathed to his 
grand-daughter, “if she be unmarried, and does not marry 
without the consent of my trustees,” the sum of 400/.; one 
mftety to be paid upon her marriage, if her marriage should bo 
made with consent, and tho other in one year afterwards; but if 
she were then married, or should marry without such consent, 
then the 400/. to “ sink in the personal fortune.” Lord Redes- 
dale was of opinion that marriage‘was a condition precedent, 
and that the legacy was wholly contingent until that event. 

One of the earliest examples of a condition subsequent in 
wills is afforded by Woodcock v. Woodcock (o), where W. devised 
a leasehold house to J. for her life; and if she died before S. 

[(m) See also Gorst y. Lowndes, 11 ton, 1 Aik. 381; Beynish t. Martin, 3 
Sim. 434.1 Atk. 330; Longy. Dennis, 4 Burr. 2062; 

(») 1 S^. & Lef. 1. Cf. Wheeler v. StachpoU y. Beaumont, 3 Yes. 89; [£«- 

Bingham, .3 Atk. 364. See farther, as timer's ease. Dyer, 696; Atkins y. Mie- 

to conditions precedent, Fry y. Dorter, cocks, 1 Atic. 600; Morgan y. Morgan, 

1 Ch. Cas. 138: Semphill y. Bayly, Fre. 15 Jnr. 319, 20 L. J. (m. 109.1 

Ch. 662; Pulling v. Eeddy, 1 Wits. 21; (o) Cro. El. 796. 

Elton y. Elton, Ib. 169; Oarbfut y. HU- 
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PRECEDENT OR SUBSEQUENT. 

then that S. should have it upon such reasonable composition as 
should be thought fit by his overseers {i. e. his executors), gllow- 
ing to his other executors such reasonable rates as should be 
thought meet by his overseers. It was agreed by the Court that 
this condition was subsequent, as the overseers might make agree¬ 
ment with him at any time. 

So, in Popham v. Bampjield {p)y where one E. devised real 
estate to trustees for payment of debts, and, after his debts 
paid, then in trust for A. and his heirs mole; but declared that 
A. should have no benefit of this devise, unless his father should 
settle upon him a certain estate; and in default thereof, or if 
A. died Without issue, then over. It was held, that this was a 
condition subsequent, anji was performed by the father devising 
his estate to the son. 

So, in Peyton v. Bury {q)^ where one bequeathed the residue of 
his personal estate to S., provided she married with the consent 
of A. and B., his executors in trust, and if S. should marry 
otherwise, he bequeathed the said residuum to W. A. died; 
after which S. married without the consent of B. The M. E. 
observed, it was very clear that, in the nature of the thing, and 
according to the intention of the testator, this could not bo a. 
condition precedent; for, at that rate, the right to the residue 
might not have vested in any person whatever for twenty or 
thirty years after the. testator’s death, since both of the executors 
might have lived, and S. have continued so long unmarried, 
during all which time the right to the residue could not be said 
to be (beneficially) in the executors, they being expressly men¬ 
tioned to be but executors in trust (r). Of this case [Sir IF. Granf] 
observed, that the bequest over shewed what the testator meant 
by making marriage with consent a condition in tho previous 
gift, namely, that marriage without consent was to be a for¬ 
feiture'(«). The case seems somewhat analogous in principle to 
those (^) in which a devise or bequest, if the object shall attain a 
certain age, with a gift over in case he shall die under that age, 
has been held to be immediately vested. 

Again, in Page v. Hayward (t<), where a testator devised lands 
to M. and the heirs male of her body, upon condition that,she 

married and had issue male by a Searle; -and, in default of both 

• 

(p) 1 Vem. 79, 1 Eq. Ca. Ab. 108, they had not. It would have gone in 
pi. 2. augmentation of the contingently dis* 

(?) 2 F. W. 626. See also Gulliver posed of residue. 

V. Ashbif, 4 Burr. 1929, stated post, 8. [(«) KniffKtr. Camt'on, 14 Yes. 392.] 

(r) Nor would iheintenne<^te bene- ft) Ante, Vol. I., p. 809. 

fimal interest have belonged to them if \u) 2 Salk. 570. 


5 


ORAr.xzvn. 


Cases of 

condition 

subsequent. 



PDF Compressor Pro 


6 


CBAP. zxvn 


Cases of 

oonditicms 

subsequent. 


Remark on 
Aulabie v. 
JltCff. 


CONDITIONS. 

. conditions he devised the lands to E. in the same manner, \idth 
reminders over: it was held that M. and E. took estates tail, 
which did not detemdne by marrying another person, inasmuch 
as they might survive their first husband, and many a Searle. 
In this case the limitation was, in effect, and seems to have been 
regarded by the Court, as a devise in special tail to M. and E. 
successively, t. e. to them, and the heirs male of their bpdies, 
begotten by a Searle. 

So, in Aislabie v. Mice (aj), where a testator devised certain 
landsL and furniture to H. and her assigns for her life, in case 
she continued unmarried; and, {ifter her decease, he devised the 
lands and furniture to such persons as she should by deed or 
will appoint, and, for want of appointment, then over; but in 
case H. should marry in the lifetime of the testator’s wife, and . 
with her consent, or, after her death, with the consent of A. and 
B. or the survivor, Ihen H. should enjoy the lands and furniture 
in the same manner as she would have done if she had continued 
unmarried. The testator’s wife and A. and B. all died; after 
which H. married. She and her husband sold the property in 
question; and the purchaser objecting to the title, Sir W. Orautf 
M. E., sent a case to the C. P., on the question os to what estate 
H. took under the will. The Court certified that H. took an 
estate for life, with a power of appointment over the fee, subject, 
as to her life estate only, to the condition of her remaining sole 
and unmarried, which condition was qualified by the proviso, 
that a marriage with the consent of the persons mentioned should 
not detemdne her life estate: that the condition was a condition 
subsequent, and as the compliance with it was, by the deaths of 
those persons, become impossible by the act of God, her estate 
for life became absolute (y), and she might execute the power. 
Sir J. Leachf V.-C., in conformity to this certificate^ decreed a 
specific performance of the contract. The Court must, in this 
case, have considered the limitation as being, in effect, a devise 
of an entire estate for life, subject to the condition of marrying 
(if at oil) with consent, which being rendered impracticable by 
^e death of the persons whose consent was required, the estate 
become absolute; not (as the language would seem to imply) a 
devise of two distinct estates, the one to cease on marriage, under 
anp oiroumStances, and ihe other to commence on marriage with 

« 

consent. 

Of course, where an interest is given to certain persons, with 

(j) 3 Mad. 256. (y) Ss to this, ree infra, 10. 
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PRECEDENT OR SUBSEQUENT. 


aojoe. xxvn. 


a direction that, on a prescoibed event, as their marriage without 
consent, it shall be forfeited, such a direction operates merely to 
divest, and not to prevent the vesting of the interest so given (z). 

[So where a rent-charge was given to A. for life, or as long as 
her conduct was discreet and approved by B., it was held, that 
the gift was vested and that the condition was subsequent (a). 

And a condition may be subsequent though the estate or interest 
which it is to defeat is contingent, and can in no case vest before 
the condition takes effect; for a contingent gift or interest has 
an existence capable, as well as a vested interest or estate, of 
being made to cease and become void (&).] 

It would seem, from the preceding cases, that the argument in. Conclusions 
favour of the condition being precedent is stronger where a gross oSSg^caS." 
sum of money is to be raised out of land (c) than where it is a 
devise of the land itself; where a pecuniary legacy is given, 
than a residue (rf); where the nature of the interest is suoh as 
to allow time for the performance of the act before its usufruc¬ 
tuary enjoyment commences, than where not (e ); where the con¬ 
dition is capable of being performed instanter, than where time 
is requisite for the performance (/); while, on the other hand, 
the circumstance of a definite time being appointed for tiie per¬ 
formance of the condition, but none for the vesting of the estate, 
favours the supposition of its being a condition subsequent (g). 


It is often difficult, from the absence of declared intention on P^riodallowed. 
the point (A), to determine what is the period allowed for the 
performance of a condition; i. c., whether the devisee is bound 
to perf 9 rm the act within a convenient time after the vfifeting of 
the interest (*) or has his whole life for its performance. One 


• 

(s) Lloyd V. Branton, 3 Her. 108. 

[(a) Wynne v. 'Wynne, 2 M. & Gr. 8. 
See Wehh v. Grace, 2 Phill. 70h 

(4) Egertm v. Earl Eroumlow, 4 H. 
L. Ca. 1. This case (which iuTolred 
also a question of public policy) was de> 
dded by D. P., upon the advice of 
Lords Lyndhurat, Brougham, Truro and 
St. Leonardo, against the omnion of all 
but two of the Jud^B, and overruling 
the decision of Lora OranveoHh, V.-C. 
(1 Sim. N. S. 464), who as‘L.*0. re¬ 
tained his origfinal opinion.] 

(c) Indeed, such oases seem to fall h 
fortiori under th^rindple of the oases 
(referred to ante, Vol. I. p. 834) in which 
Budb charges were hdd to fail, from the 
death of uie devisee before the time of 
payment. 

(d) Beyton v. Bur^, 2 P. W. 626,. 


ante, 5. 

(e) Achertey v. Vernon, Willes, 163. 

If) Gulliver d. Carrie v. Aahhy, 4 
Burr. 1940. 

(y) Thomaa v. Sowell, 1 Salk. 170, 
as to which, see infra, 10: [and see per 
Lord Hardwieke, Avelyn v. War^ 1 
Ves. 422 1 . Walker v. Walker, 21). P. & 
J. 258, 29 L. J. Ch. 856. Soe^how- 
ever, RoundeU v. Currer, 2 G-0. 67; 
Robinaon v. Wheelwright, 6 D. m. & G. 
536. 

(A) Or from the ambigfuity of the 
declaration. Seo, for instance, Ze»y- 
dale V. Brigga, 3 Sm. k Gif. 266, 8 D. 
M. k G. 391; Blagrove v. Bradahaw, 4 
Drew.' 230. 

(i) This is generally requisite where 
another is nrejudicea by delay. See 
n. (T 1), 1 Itep. 26 b. 
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OHAP. xxvn. of these oonolusions seems to be inevitable, for the nature of the 
case- hardly admits of any other alternative. {Page v. Say- 
ward {k) is an instance of the devisee having his whole life for 
the performance of the condition; and] in Gulliver v. Ashby (/), 
where a devise in tail was declared to he upon condition that the 
devisee assumed a certain name, Ashtonf J., thought the devisee 
had his whole life for taking the name, and Lord Mansfield said 
that the Court would perhaps incline against the rigour of the 
forfeiture, though the condition remained unperformed three 
years after the estate devolved upon the devisee, when he suf¬ 
fered a common recovery, and though some of the expressions 
in the will certainly favoured a more rigid construction; the 
testator’s requisition being, that whenever it should happen that 
the estate should come to any of the persons thereinbefore named 
(there being several successive limitations), the person or persons 
to whom the same should from time to time descend or come, 
did and should “then” change, &c. [But the point was not 
decided; the Court holding that the plaintiff, who was the next 
remainderman, was not entitled to take advantage of the breach, 
if there was'one. If] the estate was not divested at the time 
of the tecovery, of course such recovery destroyed the condition; 
which leads us to observe, that to render effectual such conditions 
imposed upon tenants in tail, they should (so far as is practi¬ 
cable, consistently with the rule against perpetuities) be made to 
• precede the vesting; for, if subsequent, whether accompanied by 
a devise over or not, they are, as we have seen, liable to be de¬ 
feated by the act of the person to whose estate they are an¬ 
nexed (Jh). [For fhis reason. Lord Mansfield thought thjit such 


[(*) 1 Salk. 670.] 

(0 1 W. Bl. 607, 4 Biut. 1929., In 
Davies v. Lowndes^ 2 Scott, 67,1 Bing. 
N. C. 597, in tho event eA die testator’s 
lawful heir not being found within a 
year after his decease, he devised cer¬ 
tain lands to A., **upon condition he 
changes his name to S.” A. did not 
change his name to S. within the year, 
but ha^d so after the date of a*final 
dccree^^ a suit in CSiancery, which 
gave him the possession of the pro- 
pei-ty; and this was adjudged suffi- 
deot. [And see Dennett v. Dennett^ 2 
‘ Dr. & 8m. 276.] 

As to what amounts to a oompUanoe 
•< with particular requisitions, see Mon~ 
tagtie v. Deauderk^ 3 B. F. G. Toml. 
277; Roe A, Sampwnr. Doum^ 2Chitty’8 
Cas. t. Mansfield, 629; Doe d, Duke of 
Kor/olk V. Hawke, 2 East, 481; [Tanner 


V. Tehbutt, 2 Y. & 0. C.,C. 226; Led- 
ward V. Hassells, 2 K. & J. 370; Friesthy 
V. Holgate, 3 ib. 286;’IFbod* v. Toivn- 
ley, 11 Hare, 314.1 Whether neglect 
amounts to refusal, see 2 East, 487, 
and Lord Mleniorough's judgement in 
Doe d. Keariek v. Lord Deauelerk, 11 
East, 667; [Re ConingtwCs wiU, 6 Jur. 
N. S. 992. Condition that A. shdl 
convey on the request of B.: if B. do 
not n]^o Ihe request in A.’s lifetime, 
the condition becomes impossible. Doe 
d. Davies v. Davies, 16 Q. B.-- 951. 
Option to purchase within one year 
after the death of tenant for life (who 
died before testator) held well exercised 
within one year after testator’s dMth, 
JBvans v. Stratford, 2 H. & M. 142.1 
(m) Page v. Hayward, 2 Salk. 670; 
Watson y. Earl of Lincoln, Amb. 328; 
Driver d. Mgar v. Edgar, Cowp. 379. 
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[a condition annexed to an estate tail oonld never be meant to CHAP.xxvn. 
be compulsory; and*Fff^c«, J., in the lost case, said the condition 
could only operate as a recommendation or desire. But where 
a condition not to mow a parlj: was annexed to an estate /or k/e, 
without any gift over .on breach,' the condition was enforced by 
injunction («).] 

Conditions precedent and subsequent differ considerably in Conditions 
regard to the effect of events rendering the performance of them of 

impracticable. ■ performance. 

It is clear that where a condition 'precedent [annexed to a If condition 
devise of real estate or of a charge on realty] becomes impos- e^ten^w*’ 
sible to bo performed, even though there be no default or laches arises, 
on the part of the devisee himself, the devise fails (o). 

Thus, where a testator (p), being seised in fee of certain lands, 
and of other lands for life, under the will of 0., devised both 
estates to trustees, to be conveyed to other trustees, to the use 
of E. (who was tenant in tail next in remainder under the will) 
for life; remainder to his first and other sons in tail male, 
remainders over. The devise was .upon express condition that 
E. should within six months suffer a recovery, and bar the 
remainders in C.’s will, and convey all her estates to such uses, 

&c., as were declared by his (testator’s) will as to his own 
estates, and ‘no convetjance of his estates was to he made before 
if. had suffered the recovery; .and, in default of his suffering 
such recovery, to convey his (testator’s) estates to other uses. 

He also directed E. to take the name of C., and declared this 
to be a condition precedent to the vesting of his estate. E., on 
the testator’s death, entered, and was preparing to suffer the 
recovery, when he died. Sir LI. Kenyon, M. E., appeared to 
consider this to be in the nature of a condition precedent, and 
decreed that, the act directed by the testator, not being done, 
the estates created by him never arose. In answer to the 
argument that there was scarcely an opportunity, and that there 
was no neglect, and that if it was prevented by the act of God, 
it should be held as doift, his Honor said that there were many 
oases where the act is rendered impossible to be done, and yet 
the estate should not vest; as an ^estate given to A. on condi- 

[(m) Blagmvey. Blagrave, 1 De G. & Falkland, 3 Gh. Cas. 129, 2 Vern. 340, 

S. 262. 1 £q. Ca. Ab. 110, pi. 10; \B^inaon v. 

J o) Co. Lit. 206 b.] Wheelwright, 6 D. M. & G. 635 ; F^rl 

p) Bffundel V. Currer, 2 B. C. 0. 67 ; of Shrewabuty v. Scott, 29 L. J. (C. P.) 

iwanst. 383, n. S^e also Bertie t. 34, 6 Jur. IL S. 462, 472. 
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10 CONDmOHS. 

OH4J. xxvn. tiou that he shall enfeoff B. of Whiteaere, and B. refuses to 
accept, the estate would not vest in A. 

[So, in Boyce v. Boyce (y), where a testator devised his houses 
to trustees, in trust to convey to his daughter M. such one of 
the houses as she should choose, and to convey and assure oU 
the others which M. should not choose to his’ daughter O-; 
M. died in the testator’s lifetime, and Sir L. Shadwelly V.-C., con¬ 
sidering the gift to 0. to he of those houses that shoidd remain 
provided M. should choose one of them (r), held that the condi¬ 
tion having become impossible by M.’s death, the gift to 0. 
failed.] 

Oh the other hand, it is clear that if performanoQ of a oon- 
in^^bSof** dition subsequent bo rendered impossible, the estate to which it is 

performance, annexed 
eetato becomes 
absolate. event absolute. 

Thus in Thomas v. Howell («), where one devised to his eldest 
daughter, on condition that she should marry his nephew on or 
before she attained the age of twenty-one years. The nephew 
died young; and after his death, the devisee, being then under 
twenty-one, marrie’d another. It was held, that the condition' 
was not broken, its performance having become impossible by the 
act of God. It is not, indeed, expressly stated in this case that 
the Court held the condition to be subsequent; but, as it seems 
fairly to bear that construction, and the decision would other¬ 
wise stand opposed to the doctrine under consideration, it may 
reasonably be inferred that such was the opinion of the Court. 
Distinction This rule, has been often laid down in very general terms, 
is sufEdent, indeed,*to include a caso where the property is given 
a gift over. Qver on non-performance; and Gh'aydon v. Hicks (^) might seem 
to countenance its application even to such a case. A testator 
■ there gave 1,000/. to his only daughter M. to be paid at her age 
of twenty-one, or day of marriage, provided she married with 
the consent of his executore; but, in cose she died before the 
money became payable upon the conditions aforesaid, then he 
gave the same over. The executors died. M. afterwards mar- 
. ried; and Lord Hardwkke held that, [notwithstanding the gift 
over,] the death of the persons whose consent was necessary 
relieved her from the restriction. 

[(;)' 16 Sim. 476. See also Thilpott ' \Sureh 0 tt v. Woolward, T. & D. 442; 

V. St. George^t Hotpital, 21 Beav. 134. * walker v. Walker, 2 D. F. & J. 266, 
(r) As to this part of the decision, 29 L. J. Ch. 866 (legacy).] 

see ante, 'V'ol. I. p. 366.] (0 2 Atk. 16. Al«> I'eytm r. Bury, 

(«) 1 Salk. 170. See also Aislabiey. 2 F. W. 626; but seo infra. * , 

. Bice, 3 Madd. 266, 2 J. B. Moo. 368; ^ 


[whether in land or money legacies] becomes by that 
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PRECEDENT OR SUBSEQUENT. 

It does not appear whether thei claimant had reached the 
age of twenty-one: hut it will he ohserved that marriage with 
consent was not the only condition on which the legacy was to 
he payable (k) ; it only accelerated the payment; so that it was 
impossible for the Court to declare,' os was asked, that the 
legacy^ was forfeited by marriage without consent. This case, 
therefore, leaves the question untouched (.p). [However, .the 
point was decided in Collett v. where a testator gave a 

share of his real and personal estate to his daughter, her heirs, 
executors, &c., and declared that it should become payable at 
her age of twenty-one or day of marriage, provided such 
marriage should be with the consent of his wife ; but in case of 
the daughter’s death “without having attained twenty-one or 
been so married ” then over. The wife died; after which the 
daughter married, and was still under age. Lord Romilly said 
the question^ depended on whether the condition requiring con¬ 
sent was precedent or subsequent. He thought it was subse¬ 
quent ; that the death of the wife having made it impossible, 
compliance was dispensed with; and that the gift over (in which 


(m) See Kmg v. Withers, 1 Eq. Ca. 
Ab. U2, pi. 10. 

[(jr) Tho reasons for the distinction 
were thus stated in 1st ed.] Where 
property is devised to a person, with a 
proviso divesting his estate in favour 
of another, if he (the first devisee) do 
not many A., or do not enfeoff A. of 
Whiteaere, within a given period, and 
A. in tho meantime dies, or refuses to 
marry the devisee, or bo enfeoffed of 
Whiteocro, these are contingencies in¬ 
separably incident to such a condi¬ 
tion, and may therefore be supposed to 
have been in the testator’s contempla¬ 
tion when he imposed it; and having 
said that the estate shall be divested in 
case the act be not performed (not 
merely on its not being attempted to be 
performed) he is presumed to mean that 
it shall bo divested if the act, under 
whatever circumstances, is not per¬ 
formed, thougl^it may Imve been ren¬ 
dered impracticable by events over 
which the devisee has no contrdl. But 
it may be said that this reasoning ap¬ 
plies to aU cases of conditions subse- 
cment, as well those which are mt, as 
those which are, accompanied by a gift 
over; and that, in regard to the former, 
the doctrine ifi question is fully es- 
tablidied. The stronger argument, 
therefore, in favour of the distinction 
suggested, because it is applicable ex¬ 
clusively to the latter c|^ of cases, is. 


that where there is a devise over on 
non-performance, the Court, by making 
the estate of the first devisee absolute, 
would tahe the property from the ettbsH- 
tilted devisee in an event in which the tes¬ 
tator has given it to him. If tho gift 
had been simply to B., in case A. do 
not many 0., or enfeoff C. of White- 
acre, it could not have been maintained 
for an instant that B.’s estate did not 
arise, in tho event of the death or re- 
ftual of C.; and ^hy should the result 
bo different because A. happens to bo 
the prior devisee P There seems to bo 
no solid ground for treating with su^ 
unequal regard these respective objects 
of the testator’s bounty: and the cases 
on marriage conditions afford (as we 
shall presently see) abundance of au- 
• thority for the principle which ascribes 
this ^d of ^ciency to a bequest 
over. 

[(jd. 35 Beav. 312. If, as would m- 
V^nomDawsonr. Oliver-Massey, 2Cn. 
D. 758, a condition requiring ^e con¬ 
sent of parents, guardians or trustees to 
the marriag^e of the devisee or legatee 
is to be understood as itself subject to a 
tacit qualification that the person whose 
consent is required shall be living when 
the marriage takes place, the facts of 
this case famish a special ground for 
the' decision without touching the 

g eneral question. But the obwrva- 
oiui of tne If. B. are general. 


11 

OHAP. zxvn. 


Bemarkson 
Oraydon v. 
Sieks, 


The distino- ' 
tion rejected. 
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CONDITIONS. 


OHAP. ZXVII, 


Conditions 
impossible ab 
initio, or 
illegal. 


Distinctions 
in case of 
personal 
beqo^. 


[he read “ or ” os “ and ”) did not take effect. A doubt bed 
been expressed (he said) -whether, in the case of a gift over, the 
gift over would not take effect if the condition, though a condition 
subsequent, were not specifically performed, whatever might be the 
reason of the failure. But he thought Graydon y. Hicka was an 
authority to show that the gift over would not take effect'if the 
performance of the condition had become impossible by the act 
of God. He thought this was the proper conclusion to be 
drawn from the oases which decided that, when the performance 
of the condition in toto had not taken place because the perform¬ 
ance of a portion of the condition had become impossible through 
no act or default of the person who had to perform-it, the 
performance of that portion of the condition would be dispensed 
with.” He therefore ordered the property to be transferred to 
the trustees of the daughter’s settlement (made under 18 & 19 
Yict. c. 43), although she had not attained twenty-one. 

So, where the condition is impossible in its creation, as, to go 
to Home in a day; or illegal, as to kill a man, or to convey 
land to a charity; if the condition is precedent, the devise, 
being of real estate, is itself void (s); if the condition is subse¬ 
quent, the devise, whether of real or personal estate, is abso¬ 
lute (a). 

But with respect to legacies out of personal estate, the civil 
law, which in this respect has been adopted by Courts of Equity, 
differs in some respects from the common law in its treatment 
of conditions precedent; the rule of the civil law being that 
where a condition precedent is originally impossible (i), or is 
made so by the act or defaidt of the testator (tf), or is illegal as 
involving malum prohibitum («?), the bequest is absolute, just as 
if the condition had been subsequent. But where the per¬ 
formance of the condition is the sole motive of the bequest (^), 
or its impossibility was unknown to the testator (/), or the 
condition which was possible in its creation has since become 


[(c) Shop. Touch. 132, 133. 

(ff) Shop. Touch. 132, 133 ; Co. Lit. 
206; Poor y.Mial, 6 Mod. 32 (ohalrity); 
and the following cases on proyisions 
for separation of husband and wife:— 
Cartwright v. Cartwright, 3 D. Id. & O. 
982; H. T. W. 3 K..& J. 382; Bean v. 
OiifSthe, 1 Jur. N. S. 104S; Wren v. 
Bradley, 2 Do G. & S. 49; Shewell 
y. Bwarrie, Johns. 172. In the last 
case die condition was upheld on the 
ground that it had regard only to the 
state of eircumstances at the testator’s 


death and therefore could have no in¬ 
fluence on future conduct. 

(4) 1 ^Id. 116, 116} 1 Wilfl. 160. 

(e) Barley v. Langworthy, 3 D. P. 0. 
Toim. 369; Oath v. Burton, 1 Bear. 
478. 

{d) Brown r. Peek, 1 Ed. 140; Har¬ 
vey y. Aston, Com. Rep. 738; Wrenr. 
Bradley, 2 De G. & S. 49. 

(«) Wms. Exec. 6th ed. p. 1174; 
Bishton y. Coltb, 6 My. & 0. 146. 

(/) X flwinb. pt. iy. s. vi., pi. 8, 9. 
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[impossible by tbe aot of God (j^), or where it is illegal os 
myolyiiig malum in se, in these oases* the oivil agrees with the 
common law in holding both gift and condition void (4). 

' Where a legacy is charged both on the real and personal 
estate, it will, so far as it is payable out of each species of pro¬ 
perty, be governed by the rules applicable to that species («),. 

Conditions subsequent which are intended to defeat a vested 
estate or interest, are always construed strictly, and must there¬ 
fore be so expressed as not to leave any doubt of the predse 
contingency intended to be provided for. This is a clearly 
established rule* which we have abeady seen illustrated in .a 
former chapter (1;); it will suffice here to refer to some of the 
later cases, in which it has been asserted and followed {I)."] 

Here it may bo observed, that where the devisee, on whom a 
condition affecting real estate is imposed, is also the heb-at-law 
of the testator, it is incumbent on any person who would tahe 
advantage of the condition, to give him notice thereof; for as he 
has, independently of the will, a title by descent, it is not neces¬ 
sarily to be presumed, from his entiy on the land, that he is 
cognisant of the condition {m ); and the fact of notice must be 
proved; it will not bo inferred (»). [It is otherwise where the 
devisee is a stranger; for as he claims only under the will, he 
must comply with its provisions, and ignorance of them however 
arising is no excuse for non-compliance (o).] 


OBAP. XXWZ. 


Buie where 
legacy comes 
out of both 
realty and 
personalty. 

Conditions 
subsequent 
are construed 
strictly. 


Devisee, if 
heir of the 
testator, must 
have notice of 
the condition. 


II. Conditions that are repugnant to the estate to which Bepugnant 
they are annexed, are absolutely void. Thus, if a testator, after 
giving an estate in fee, proceeds to qualify the' devise by a pro¬ 
viso or condition, which is of such a; nature as to be incompatible 
with the absolute dominion and ownership, the condition is 
nugatory, and the estate absolute. Such would, it is clear, bo 
the fate of any clause providing that the land should for ever 
thereafter be let at a definite rent {p), or be cultivated in a 


[(y) 1 Swinb. pt. iv., s. Vi.,.pi. 14 ; 
Lowthtr V. Cavmdish^ 1 Ed. 99; 1 Bop. 
L^. 765, 4th ed. Priestley v. SolgtAe^ 
3 K. & J. 286. 

A) 1 Swinb. pt. iv., s. Ti.,pl. 16. 
i) 3 Atk. 336. 
i k) Vol. I. p. 827. 

7) Clawring v. EUism^ 3 Drew. 451, 
7 H. L. Ca. 707 ; KutUmark v. KiaU- 
markf 26 L. J. Ch. 1; Bean v. Oriffithe^ 
1 Jur. N. S. 1046; LangdaUy. Briggs, 
8D.M. &Q-.429,430; Hervey-Bathurst 
V. Stanley, 4 Ch. D. 272. And se^ post, 
pp. 18, 19.] 


(»») Doe d. Kenrick v. Lord Beauehrk, 

11 Bast, 667. 

(n) Boe d. Taylor v. Cri^, 8 Ad. & 

El. 778. ■ 

[(o) Lady Fry's case, 1 Vent. 199; 

Burgess v. Robinson, 3 Her. 7; Carter v. 

Carter, 3 E. & J. 618 ; Re Hodges' Le¬ 
gacy, L.B., 16Eq.92; Powell's,Rawle, 

L. B., l3 Eq.243; Astley v. E.ef Essex, 
ib. 290.] 

(p) Att.-Gm.y. Catherine Hall, Sajo. Inskip\.Lade, 
396. To this principle, it is conceived, [or Lade v. 
may be refen^ tho osise of Inskip v. Holford.l 
Lade, in Chancery, 16th June, 1741, 
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CEAf.ZXTn. 


General' 
restraint on 
alienation by 
devisee in fee 
is void. 

So of aliena* 
ticm in roeoi* 
fied mode. 


CONDITIONS. 


certain manner; this being an attempt to control and abridge 
the exercim 6 f those rights of enjoyment which are inseparately 
incident to the absolute* ownership. But, of course, a direction 
that the rents of the exkting tenants should not be raised, or 
that certain persons should be continued in the occupation ( 9 ), 
would bo valid; os this merely creates a reservation or excep¬ 
tion out of the devise in favour of those individuals. [So, 
if .there be a devise in fee upon condition that the wife eball 
not be endowed, or the husband be tenant by the curtesy, the 
condition is void, because repugnant to the estate dovish (r). 
Ajid it was said by Lord Harduncke, that a gift over in case 
devisee in fee or in tail should commit treason wiiiun a given 
term of years, would be void as abrogating the law («).] 

A power of alienation is neoessanly and inseparably incidental 
to an estate in fee. If, therefore, lands be devised to A. and his 
heirs, upon condition that he shall not alien (^), [or charge them 
with any annuity (if),] the condition is void. And a condition 
restraining the devisee from aliening by any particular mode of 
assurance is bod. Thus, where {v) a testator devised lands to A. 
and his heirs for ever, and in* case he ofEered to mortgage or 
suffer a fine or recovery of the whole or any part, then to B. 
and his heirs: it was held, that A. took an absolute estate in'fee, 
without being liable to be affected by his mortgaging, levying a 


[1W. Bl. 428, Amb. 479, Butler’s n. to 
Feame C. B. 530,] where Sir John 
Lade, by will dated the 17th Aug^t, 
1739, devised all his real estate to trus-* 
tees, their heirs and assigns, to the use 
of his cousin John In^hip for life, with 
remainder to the use of me trustees for 
the life of John Inskip, to preserve con¬ 
tingent remainders, with remainder to 
the use of the first and other sons of 
John In^p in tail male, with remain¬ 
der to the use of several other persons 
and their issue, in strict settlement, in 
like manner; and the testator directed, 
that while John Inskip should be under 
the age of twenty-six, and so often and 
dwrmg sveh time as the person for the time 
being, in ease he had not othencise dirdbted, 
ivou^, by virtue of his y>iU, have been en¬ 
titled to the said devised ppemises, or the 
trust thereof, as tenant for life in his own 
right, or tenant in tall male, should be 
severally underthe age of twenty-sixyears, 
his said trustees snoma entOT upon the 
samainremiBes, androceive the rents and, 
profits thereof, and should [thereout' 
tn aitifatin the person under age, and 
aooumulate the residue, and invest the 
aoonmulations in purdiasing other land 
to be settled to the same usds.] On the 


14th of November,, 1760, Lord North- 
in^ton sent a case to the Court of K. B., 
with the question, whether upon the 
death of John Inskip the cousin, leav¬ 
ing his eldest son under the age of 
twenty-six, the trustees took any and 
what estate under ihe proviso. The 
answer of the Judges was in the nega¬ 
tive; and their certificatewasconfirmed 
by the L. C. 

It does not appear what was the pre¬ 
cise gpround of the decision—whether 
the proviso was adjudged to be invalid, 
asbemg repugnant to the several estates 
oqpfer^ by me devise, or as bein|; ob¬ 
noxious to the rule against perpetuities: 
on either ground, it seems open to ex¬ 
ception : [but the latter impears to bo 
the true ground, see Buuot’s n. cited 

ftl!)OVOt 1 

(g) Inbbetts v. Tibbettsi 19 'V’es. 656. 

[(r) Portington's ease, 10 Bep. 36; 

. KUdmay's ease, 6 Ib. 40 a. 

(«) Carte y. Carte, .3 Atk. 180'. As 
to forfeiture for treason see Yol. I. 
p. 43.1 

U) Co. Lit. 206 b, 223 a. 

[(«}• WiUisy.Siseoee, 4 My. & C. 201.] 

(«} Wore T. Cann, 10 B. & Cr. 433. 
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fine, or suffering a recovery. [And a condition not to alien obap. xxvn. 
except by way of exchange or for reinvesting in other land is 
equally bad (a?). 

So, if lands be devised to A. and his heirs, with a gift over if Gift over if 
he die intestate, or shall not part with the' property in his life- ^Sit^or 
tinie,'tho gift over is repugnant and void; since, in the first case, 
it would not only defeat the rule of law which says, that upon ^ ' 

the death intestate of an owner in fee simple his property shall 
go to his heir-at-law, but also deprive him of the power of 
alienation by act inter vivos; and, in the second case, it would 
take away the testamentary power from an owner in fee(y). 

And if the .devised interest is transmissible, it is immaterial that 
it is contingent: the gift over on death intestate is stiU void(z). 

If, in the case put, A. dies in the testator’s lifetime, so that Whether the 
the devise to him lapses, the land is undisposed of (a). This 
position has, indeed, been questioned by a learned judge (J), on 
the ground that there can be no.repugnance in fact until the testator, 
devise has vested in A., and that when this event has failed 
simply through lapse, the gift over ought to be held good. It 
is submitted, however, that the position is defensible in law. It 
is difficult indeed to apply such a gift over to the period ante¬ 
cedent to the testator’s death, or to suppose that he intended it 
to be so applied; since until after the testator’s death, A. can 
neither devise the land, nor, in any proper sense of the condi¬ 
tion, die intestate of it; compliance and non-compliance are 
both equally out of his reach (c). But assuming that the gift 
over is applicable to the period before as well as to the period 
after the testator’s death, the limitation mus^, to support the 
learned judge’s view, be split up and remodelled so os to intro- 

Jessel, 3f. B., had followed Hughes v. 

£llia without full argument, but with¬ 
out any inclination to differ from it, 

6 Ch. D. 7. On appeal, it became un¬ 
necessary to decide the point, because 
the court spelt out of tne context an 
alternative gif^ by implication, in the 
event of the devisee dying before the 
testator, as well as a gift over in the 
event of his surviving him, but not 
disposing of the devis^ estate. 

(c) If the original donee is the tes¬ 
tator’s wife (as in Hughes v. Ellis) who, 
if she dies bmore him, necessarily dies 
altogether intestate—^this is an addi¬ 
tions and distinct, but (it is submitted} 
not an essratial, reason, against such 
an application of the gift over. 


' [(r) Hood V. Oglander^ 34 Beav. 613. 

(y) Holms v. Godson, 8 D. M. & G. 
162; Gulliver v. Vaux, Serj. HilVa 
MSS. in Lino. Inn Libra^, Ub. x., fo. 
282, to the same effect, Holms 

V. Godson; Bartog v. Barton, 3 K. & J. 
612; Showy. Ford, 7 Ch. D. 669. Beal 
' and personal estate are for this purpose 
classed together, Co. lit. 223 a. Doe 
d. Stevenson v. Glover, 1 0. B. 448, 
must be treated as overruled. 

(s) Barton v. Barton, 3 K. & J. 616, 
per Wood, V.-C.] 

(a) Hmhes v. EUis, 20 Beav. 193 
(personalty); Oreated v. Oreated, 26 
Beav. 621. 

(^) James, L. J., Stringer*a estate, 
6 Ch. D. 15. Baggallag aata Brammll, 
L.JJ., were silent on this point. 
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, oaip. xsm. 


Restraints on 
alienation by 
devisees in 
fee, how far 
valid. 


CONDITIONS. 

0 

[duoe, first, an alternative gift to take effect if tlie original gift 
never vests, i. e. if A. dies before the testator; and, secondly, an 
executory gift to take effect in defeasance of the original gift 
after the latter has vested. To such a process the case of 
Andrew v. Andrew (d) seems in principle to be strongly opposed. 
In that case a testator bequeathed consumable articles to his 
sister for her life, or so long as she should remain unmarried, ‘ 4 n 
either events then to go over to” A. The sister married in the 
testator’s lifetime. It was held by Sir J. K, Bruce, V.-C., that 
the gift over was void. There was no express reference, he ob¬ 
served, to the happening of any event in the testator’s lifetime: 
the testator meant death or marriage whensoever happening, not 
death or marriage happening only in his lifetime. “ The words 
were intended to operate by way of remainder. It is a gift to 
her so long as she shall bo living unmarried, and then over. 
Now the gift of consumable articles to a woman sd long as she 
shall be living immarried is the gift of an absolute interest (e). 
The gift Over, therefore, is void, nor rendered valid by the cir¬ 
cumstance of the legatee having survived the testator and mar¬ 
ried in his lifetime.”] 

But such a partial restraint on the disposing power of a 
tenant in fee may be imposed, as that he shall not alien to such 
a one, or to the heirs of such a one, or that he shall not alien 
in mortmain (/). 

It appears too that a condition imposed on a devisee in fee not 
to alien except to particular persons is good. Thus, where (* 7 ) 
a testator devised to his two daughters A. and H. his lands in 
the county of 'f. (subject to some legacies), to hold to them, 
their heirs and assigns, as tenants in common, “upon this 
gjecial proviso and condition,” that in ease his said daughters, or 
either of them, should have no lawful issue, that then, and in 
such case, they or she, having no lawful issue as aforesaid, should 
have no power to dispose of her share in the said estates so 
above given to them, except to her sister or sisters, or to their 
children; and the testator devised the residue of his real estate*• 
to his said two daughters in fee. A. married W., and levied a 
fine of her moiety, declaring the uses in trust for "W. in fee, and 
died without having had any issue. It was held, that this ocoa- 
sioaed a forfeiture entitling the heir to enter. Lord EUenhorough 

r(<Q 1 Coll. 690. y. BmAuryy 35 Bear. 36, qu.] 

M Vide Ch. XXVI. ad fin.] (y) JDo« d. OtU y. Pearton, 6 East, 

(/) Co. Lit. 223 a. [As to Zudhto 173. , 
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—“ W-e thiilk that the condition is good; for, according to the. oha'». apcvac.’* 

case of Daniel v. Ublet/ (A), though the judges did not agree as 

to the effect of a devise * to a wife, to dispose at her will and 

pleasure, and to give to which of her sons she pleased; ’ Jomsy J., 

thinking it gave an estate for life, with a power to' dispose of Conation not 

the reversion among the sons; the other Judges, according.to apaatSuiar 

his report, thinking it gave her a fee simple in trust to convey 

to any of her sons; yet, in that case, it was not doubted but ^ 

that she might have had given her a fee simple conditional to 

convey it to any of the sons of the devisor; and, if she did not, 

that the heir might enter for the condition broken ; which estate 

Jones thoftght the devise gave, if it did* not give a life estate 

with a power of disposing of the reversion among the sons. 

And Dodderidye said (i), ‘ he conceived she had the fee, with 
condition, that if she did alien, that then she should alien to 
one of her children;' and concluded his argument on this 
point, by saying, that ‘ her estate was a fee, with a liberty to 
alienate it if she would, but with a condition that if she did 
alienate, then she should alienate to onq of her.sons.’ And 
there is a case (A) to this effect: ‘ A devise to a wife to disj)ose 
and employ the land on herself and her sons at her will and 
pleasure :' and Dicr and Walsh hold she had a fee-simple, but 
that it was conditional, and that she could not give it to a 
stranger; but that she might hold it herself, or give it to one of 
her sons." 

.[But the limit within which a restraint of this nature is good. Condition to 
is shown by Muschamp v. Bluet (/), where it, was held, that a but°i^ 
condition not to alienate to any but J. S., imposed on a devisee MmehampY. 
in fee-simple, was void: “ for,” it was said, “ to restrain gene- ^ '. 
rally, and that he shall alien to none but J. S., is all one; for 
then feoffor may restrain from aliening to any but himself, or 
such other person hy name whom he may well know cannot nor 

never will purchase.Neither is there any authority to 

warrant this restraint, for Littleton leaves the feoffee at liberty 
to alien to any but J. 8.” 

In Attwater v. Attwafer {m), Sir J. Romilly held that this Attwatery. 
principle was applicable to a devise of land to A. in fee subject 
to “ an injunction never to sell it out of the family, but if sold 
at all it must be to one of A.’s brothers hereafter named and 
that “ notwithstanding Doe v. Pearsony* the condition was void. 

(A) Sir W. Jones, 137, Latdi, 9, 39, (A) Dalison, 68. 

134. [(n J. Bridgm. 132, 137. 

(t) Latch, 37. » (m) 18 Beav. 330. 


J.—VOL. II. 
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Atlwttter V. 

Attwater 

questioned. 


He NaeUay, 


Restraint on 
alienation 
limited to a 
stated period, 
good. 


[There is certainly a distinction between a case like Doe y. 
Pearsoiiy where alienation is restricted to an linascertained class, 
and one like Attwater v. Attwatery where it is restricted to named 
or ascertained persons; for in the latter case all might be selected 
paupers. But though the condition in Daniel v. Uhky was of 
the latter kind (“^to dispose of to such of my sons as she thinks 
best ”), the judges took no obj’ection to it, as a condition, on that 
ground; and in Re Macleay (k), Sir G. Jesselj M. E.., while ap¬ 
parently approving of the principle of Muschamp v. Bluet [since 
you might not do . that indirectly which you might not do 
directly), dissented from his predecessor’s application of it. Ac¬ 
cording to the old books, he said, the test was whethet the con¬ 
dition took away the tchole power of alienation substantially. 
The condition before him (viz. “ not to sell out of the family ”) 
did not do so; for it permitted of a sale (o), not to one person 
only, but to a class, many of whom were named in the will; it 
was probably a large class, and was certainly not small: the 
restriction was therefore limited, and consequently valid. 

On the principle that a restraint is good which does not sub¬ 
stantially take away all power of alienation, a condition will, it 
seems, be supported which prohibits tdienation until after a de¬ 
fined and not too remote period of time. Thus in Largess case {p ), 
where a testator devised lands to his wife until his son W. should 
attain the age of twenty-two, with remainder to testator’s sons 
A. and J., upon condition that if either of them, before W. at¬ 
tained twenty-two, should go about to make any sale of any 
part, he should fpr emr lose the lands, and the same should 
remain over. Before W. attained twenty-two A. leased for four 
successive terms of 60 years without rent: and it was argued that 
this condition was good, for the devisee was not utterly restrained 
from selling, but only until W. should attain twenty-two, and 
that the lease was a breach; and it was afterwards adj’udged that 
the lease was a sale within the intent of the will. 

So in Barnett v, Blake (g), where by deed freehold and lease¬ 
hold property was settled in trust upon a certain event to be < 
conveyed to six named persons (it is presumed in fee), or such 
of them as should be then living, and it was declared that if 
any of them should before the conveyance alienate his share, it 


[(n) L. R., 20 Eq. 189. Ware v. Cann, 10 B. & Cr. 433, died 

(o) The M. R. obsenred it was a above, 
limited restriction in this also, that a (p) 2 Leon. 82, 3 Leon. 182. 

sale only and not any other mode of ( 9 ) 2 Dr. & Sm. 117. 

aliepation was prohibited. But see 
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[should be forfeited and go to the others; before the happening 
of the specified event, one of the six executed an assignment of 
his share, and it was not suggested that the clause against 
alienation was invalid. 

The point has more frequently occurred with regard to per¬ 
sonal estate {r ); but in no case where the condition has been 
held good did it aim at restraining alienation of the property 
after the period of payment or distribution. On principles 
already stated, a condition requiring alienation within a given 
time is void; e. g., a condition that A. and B., tenants in 
common in fee, shall make partition during their joint lives; 
for it is alright incident to their estate to enjoy in undivided 
shares (s).] 

Conditions restraining alienation by a tenant in tail are also 
void, as repugnant to his estate (/), to which a right to bar the 
entail by means of a fine with proclamations, and the entail and 
the remainders by suffering a common recovery, was, before the 
abolition of these assurances, inseparably incident ; but it 
was held, that a tenant in tail might be restrained from making 
a feofltment* or levying a fine at common law, i. e. without pro¬ 
clamations, or any other tortious alienation; and also, it seems, 
from granting leases under the stat. 32 Hon. 8, c. 28 [or a lease 
for his own life (a?).] The invalidity of any restraint on the 
power of a tenant in tail to enlarge his estate into a fee-simple, 
however, being once established, it is of little avail to fetter him 
even with sueh conditions as are consistent with his estate, since 
he may at any time, by barring the entail, eiponcipato himself 
from all restrictions annexed to it. At one period, the attempts 
to restrain the aliening power of a tenant in tail were numerous; 
and as it was apparent that it was too late to defeat the estate 
tail on the suffering of the recovery, since by that act the con¬ 
dition itself was defeated, the next contrivance was to declare 
the estate to be determined, on the tenant in tail taking any 
preparatory steps fcHr the purpose, as agreeing or assenting to, or 


[(r) Churchill v. Marks, 1 Coll. 441 ; 
Re Payne, 26 ib. 656 (in ^ih of which 
the bequeathed interest was daring the 
speoi^ra period contingent as well as 
reversionary); XiaUmark v. KialUnark, 
26 L. J. Ch. 1; Pearson y. Dolman, L. B., 
3 £q. 320. See also Samuel v. Samuel, 
12 C%. D. 162; O'rahamv.Zee,23'Bea!r. 
388- (in both of which the validity of 
such a condition was unquestioned). 
It is said, 1 Coll. 44^, that an pi¬ 


nout conveyancer, in answer to a 
question put to Um by the Court, 
stated his opinion to be that a gpift to 
A. in fee, with a proviso that if A. 
aliens in B.’s lifetime, the estate shall 
shift to B., is vaUd. 

(«) Shaw V. Ford, 7 Oh. D. 669J 
(t) Pierce v. Win, 1 Vent. 321, PoUex. 
436. 

(w) 10 Bep. 36, Foa. C. B. 260. 

(r) Co. Lit. 223 b. 
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CHAP. xxvn. 


Trust to 
charge lands 
on alienation 
by tenant in 
tail, void. 


Devise in tail 
on trust not 
to prevent the 
remainders, 
void. 


Limitation 
over as if 
tenant in tail 
wore dead (not 
dead m(heut 
iatue). 


going about, any act, &o. (y), but whiob, of course, was equally 
void on tbe principle already stated. 

One of tbe latest attempts to interfere indirectly with tbe 
power of alienation incidental to an estate tail, occurs in Main- 
waring v. Baxter (s), where lands were limited by deed to A. for 
life, remainder to trustees for 1000 years, remainder to B. for 99 
years, if bo should so long live, remainder to trustees during his 
life, to preserve, &o., remainder to bis first and other sons in tail 
male, with remainders over; and tbe trusts of tbe term of 1000 
years were declared to be, to tbe intent that it should not be in 
the power of any person to destroy or prevent the estate or 
benefit of him or them appointed to succeed; and that the 
trustees, after any contract touching the alienation of the pre¬ 
mises, should raise 50001. for the benefit of the person whose 
estate was so defeated. It was held by Sir B. P. Arden ^ M. B., 
that the trusts of the term were void, as bring inconsistent with 
the rights of the tenants in tail. 

[And an attempt to secure the same object, by imposing on 
the tenant in tail himself a “ trust” to preserve the remainders, 
is equally ineffectual. As, where a testator devised land to A. 
in tail, on special trust and confidence that, if A. should have no 
issue lawfully begotten, he would do nothing to prevent the 
remainders from taking effect; and then limited the remainders 
in default of issue of A. It was held, that the “trust” was 
void. It was not properly a trust (for A. was beneficial as well 
os legal owner in tail), but a clause intended to defeat the estate 
of the tenant in tail if he barred the remainders; and by no 
•form of words co^d such a restriction be effectually imposed (a).] 

Here it may be noticed, that an objection is advanced in 
some of the early cases, and has been adopted by text writers of 
high reputation (i), to conditions or provisoes which are intended 
to defeat an estate tail, on the ground that the estate is declared 
to cease, as if the tenant in tail were dead, not as if he were 
dead mthout miie ; or, as we are told, would be most correct (c), 
as if the tenant in tail were dead, and there was a general 
failure of issue inheritable under the entail. A limitation over 
iir the terms first mentioned is, it is said, controriant, and on 


(y) Marjf Tartington'i eaae, 10 Bep. [(») Dawkins v. lord PwirAyw *6 Ch. 
36 'fd^orheCs case, 1 Bep. 83 b; Jennyn D. 318, 4 App. Ca. 61. See also Hood 

v. Arscot, cit. 1 Bep. 85 a; Mildmay's v.. Oglander, 34 Beav. 613, 622.] 

case, 6 Bep. 40 ; Foy v. Hynde, Cro. (6) Fea. C. B. 263, Harg. & Butl. Co. 
Jac. 696; allstatedFea.C.B.263,etBeq. lit. 223 b, n. 132, [Sand. Uses, cb. 2, 
(:) 6 Yes. 468. The same principle s. iv., 4.] 
applies to wills. (e) Mr. iutler^s n. Fea. C. B. 254. 


PDF Compressor Pro 


REPUGNANCY. 

that aooount void, inasmuch as it amounts to saying, that the 
estate shall be determined as it would he in an event which 
might TLoi determine it. But it seems questionable, whether 
much reliance can at the present day he placed on the objection. 
The Courts would, it is conceived, supply the words “ without 
issue,” as in an early case (c?), the principle of which seems not 
very dissimilar), whore a devise to a person in tail, with a limita¬ 
tion over “ if he die,” Was read if he die without mue. It is 
to he observed, too, that in the cases in which the doctrine in 
question was advanced (c), the proviso was void on the ground, 
of repugnancy; and it is remarkable, that even Mr. Feanic, its 
strenuous * advocate, completely disregarded the point in the 
opinion given by him on Mr. Heneage^a will (/); the proviso in 
which, so far as it respected the sons of the tenant for life, was 
obnoxious to this objection. 

[However in Bird v. Johnson (g), Sir W. P. Wood^ V.-O., 
treated the objection as valid, and as being applicable to that 
case, which was as follows:—testator gave personal property 
in trust for his daughter for life, and after her death for her 
children, payable at the age of twenty-one, or at the decease of 
the daughter, which should last happen, with a proviso, that if 
any of the legatees should become bankrupt before his share was 
payable, his interest should “ cease and determine as if he were 
then dead; ” it was held that a child who became bankrapt in 
the lifetime of his mother did not thereby forfeit his interest, 
the terms of the condition not fitting to the previous gift. “ If,” 
the V.-C. said, “ the interest given had been an annuity, which 
would naturally be at an end on the death of ^e annuitant, such 
a clause would be operative; but here it is an absolute interest 
which is given, and if the donee were dead, the only effect would 
be to give the fund to his executors or administrators. ... As 
to real estate, the old cases have quite settled the law upon this 
point. With regard to estates tail, it has been decided that it is 
a condition repugnant, and therefore void if it does not state 
that the interest is to cease as if the donee were deceased without 
issue, or without issue heritable under the entail, as the case may 
be; for that such a condition would not determine the estate 
taff.” 

There is, however, an obvious difference between the case of 

(rf) Anon., 1 And. 33, pi. 84. (/) Butl. Fea. 616, App. 

(«) C6rbei*s enae, 1 Rep. 83 b; Jermyn [(, 7 ) 18 Jur. 976. See fUHO Tie CatCe 
V. Araeot, cit. ib. 85 a; MUdmay'aeaaa, Truata, 'I H. & M. 46. 

6 Rep. 40; Ibyv. 2fyifde,Cto. Jac.696. 
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CHAP. xxTii. [an estate tail where the words “ os if,” &o., may reasonably be 
understood as pointing to the regular determination of the estate, 
and where there is no doubt what words are wanting to express 
that meaning (A), and the case of a fee simple, or perpetual 
interest in personalty, of which there is no regular determination, 
and where it is uncertain what other mode of determination is 
contemplated. In Astleij v. Earl of Essex (?), where the devise 
was to A. in tail, with a proviso that in a given event his estate 
should cease and the property devolve as if he were naturally 
dead, the Words “ without issue ” were (in effect) supplied By 
Sir G. Jesscl^ M. It., in order to effect the declared intention that 
in the case contemplated the estate of A. shbuld ceases] 
^torestnm- The principle which precludes the imposition of restrictions on 
the aliening powers of persons entitled to the inheritance of 
personalty, lands, applies to the entire or absolute interest in personalty {k). 

It is clear, therefore, that if a legacy were given to a person, his 
executors, administrators, or assigns, with an injunction not to 
dispose of itj the restriction would be void; and a gift over, in 
case of the legatee dying without making any disposition (/), [or 
of what, he should not spend (»i)], would also be rejected as a 
qualification repugnant to the preceding absolute gift (/). [But, 
as already noticed (»), a prohibition against alienation at any 
time before the property falls into possession lias frequently been 


Propertj[ can¬ 
not be given 
to a njian 
exempt from 
the operation 
of bank- 
niptoy. 


upheld.] 

Upon the principle which forbids the disposition .of property 
divested of its legal incidents, it is clear that no exemption can 


[(A) Thisconstructioitwouldof oourse 
be excluded if a clear intention were 
expressed that the interest of the de¬ 
faulting tenant in tail alone should 
cease, and not that of the heirs of his 
body. But the intention would fail of 
effect, since such a partial defeasance 
of the estate is not permitted by the 
law, Seymour v. VenioH, 33 L. J. Ch. 
690, 10 Jur. N. S. 487. See Vol. I., 
p. 866, n. (/). 

(i) L. R., 18 Eq. 290, 296. In Jel- 
Ueoe V. Gardiner, 11 H. L. Ca. 323, 
estate X. stood settled in remainder 
on testator’s sons in tail male: the tes¬ 
tator devised his ovm estates to his sons 
in tajH male, remainders to their chil¬ 
dren m tail general; and provided that, 
if anj( of his sons, &p. would become 
entitled to the X. estate, the testator’s 
own estate should shift to the person 
next in remainder as if the son, &o. so 
beeomi^ entitled were dead wilAouf 
isiue.. niia was read "dead without 


issue male,’’ so as not to exclude issue 
female, who were next in remainder, 
and to whom the X. estate could never 
devolve. 

(i;) Go. Lit. 223 a.] 

(/) Bradley v. Pexxoto, 3 Ves. 324; 
[Rishton v. Cobb, 6 My. & C. 163;] Rosa 
V. Ross, IJ. & W. 184; [(^reenv. Har¬ 
vey, 1 Hare, 428; Watkins v. Williams, 
3 Mao. & G. 622; Re Yalden, 1 D. 
M. & G. 63; Hughes v. Ellis, 20 Beav. 
193 (as to which vide ante, p. 16); 
Re Mortloek's Trust, 3 E. & J. 466; 
Boms V. Ooalett, 27 L. J. Oh. 249; Ro 
Wilcock*a Estate, 1 Ch. I). 229. The 
oases show that repugnancy is the true 
ground of the decision, and not, as 
suggested by Lord Truro in Watkins y. 
Williams, the difBonlty or imposaibiliiy 
of ascertiuning whether any, or what 
part, of thefundremainedundi^osedof: 
(m) Henderson v. Crou, 29 Beav. 216. 

.(») Ante, p. 19. 
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be oreated by the author of the gift from its liability to the debts chap. xxnz. 
of the donee: and property cannot be so settled as to be un- 
affected by bankruptcy or insolvency, which is a transfer by 
operation of law of the whole estate; and it is immaterial for 
this purpose what is the extent of interest conferred by the gift, 

• the principle being no less applicable to a life interest than to an 
absolute or transmissible property (o). Whatever remains in the 
bankrupt or insolvent debtor at the time of his bankruptcy or 
insolvency becomes vested in the person or persons on whom the 
law, in such event, has oast the property. 

Thus, in Brandon v. Rohimon (p), where a testator, after 
devising his real and personal property to trustees, upon trust 
to sell an^ divide the produce among his children, directed that 
the share of his son should be invested at interest in the names 
of the trustees during his life, and that the dividends and 
interest thereof, as the same beop,me payable, should be paid by 
them &om time to time into his own proper hands, or on his 
order and receipt, subscribed with his own proper hand, to the 
intent that the same should not be grantable, transferable, or 
otherwise assignable, by way of anticipation of any unreoeived 
payment or payments thereof, or of any part thereof; and, upon 
his decease, the principal, together with the interest thereof, to 
be paid and applied to such persons as would bo entitled to any 
personal estate of A.’s said son, if ho had died intestate. The 
legatee became bankrupt. 

On a bill filed by the assignees against the trustees of the will, 
to have the benefit of the bequest, the latter demurred. It was 
argued for the defendants, that it could notjbe disputed that a 
testator might limit a personal benefit strictly, excluding any 
assignee either by actual assignment or operation of law. He 
might limit the enjo 3 nnent up to a particular period or event, 
and then to be forfeited or transferred to. some other person. 

If the testator has a right so to limit, he may direct the trustees, 
who are to take the absolute legal interest, to dispose of it from 
time to time in a particular manner, to pay into the hands of 
the legatee personally from time to time, and to no other. Such 
a disposition, it was contended, is not opposed by any principle 
of law or public policy. The son acquires nothing until each 
payment becomes due. When he actually receives, and then 
only, the trust is executed; and the effect of a decision, that the 

[(o) Brandon Y. Robinson, 18 Yes. 429, all referred to post.] 

1 Bom, 197; Oraves t. Bochin, 1 Sim. {p) 18 Yes. 429, 1 Bose, 197. 

66; Boe^ford v. Saekman, 9 Hare, 476; 
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maj bo made 
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bankruptoy. 


What words 
create a trust 
for separate 
use. 

* “ For the 
livelihood” of 
the wife. 


“ To be at 
her own dis¬ 
posal.” 


CONDITIONS. 

payment is to be made not to him personally, but to others, who 
by representation are become at law entitled to his rights, would 
be making another will for tho testator. It was contended for 
the assignees, that this case was not to be distinguished from the 
case of a lease with a proviso not to assign without licence, which 
would pass by the assignment under a commission of bankruptcy, 
or might be sold under an execution. I^ie voluntary act is re¬ 
strained, but not the act of law in invitum. Lord Eldon^ 0., 
“There is np doubt that property may be given to a man until 
he shall become bankrupt: it is equally clear, generally speak¬ 
ing, that if property be given to a man for his life, the donor 
cannot take away the incidents to a life estate; and a disposition 
to a man until he shall become bankrupt, and after liis bank¬ 
ruptcy over, is quite different from an attempt to give it to him 
for his life, with a proviso that he shall not sell or alien it. If 
that condition is so expressed as to amount to a limitation, re¬ 
ducing the interest short of a life estate, neither the nian nor his 
assignees can have it beyond the period limited. In the case of 
Foley V. Burnell {q), this question afforded much argument. A 
great variety of clauses and means was adopted by Lord ibfcy, 
with a view of depriving the creditors of his sons of any resort 
to their property. But it was argued here, and, as I thought, 
admitted, that if the property were given by Lord Foley to his 
sons, it must remain subject to the incidents of property^ and it 
could not be preserved from the creditors, unless given to some 
one else. So the old way of expressing a trust for a married 
woman was, that the trustee should pay into her own proper 
hands, and upon her own receipt only (r), yet this Court always 

to be for her separate use. See also 
Frichard y. Ames, T. & K. 222. 

• In Darkyy.Darleii, 3 Atk. 399, Lord 
Hardwicke tailed that an estate given 
to the husband for the livelihood of the 
wife created a trust for her separate use. 
[But assuming the report to be cor¬ 
rect, this may have depended on the 
husband being sole trusts (os to which 
vid. inf.): in &e case itself a leasehold 
estate was conveyed to the wife direct, 
and the decision was the reverse of the 
dictum, see n. by Sanders, 3 Atk. 399, 
and per Arden, M.B., 3 B. C. 0. 383. 
InFackwood v. Maddison, 1 S. & St. 232, 
Zeaeh, V.-C., said, that by a gift “for 
the support” of a feme coverte a trust 
for her separate use was not created. 
And sec Gilchrist v. Cator, 1 De G. & S. 
188; and per Sail, V.-(3., Austin v.. 
Austin, i Cn. D. 236. In Cape v. Cnpe, 


y) 1 B. C. C. 274. 

>) What words create a trust for 
separate use, has often been a subject 
of dilute, i^eprincipleof constme- 
tion is stated to be, that the marital 
right is not to be excluded, except by 
expressions which leave no doubt of the 
intention; 6 Vcs. 621; 9ib.377; 1 Mud. 
207; 2 B. & My. 188; 2 My. & K. 181, 
188. But in JVillis v. Kylher, 7 Oh. D. 
181, a precatory trust for children, 
simpliciter, was held by Jessel, M.B., 
to authorize the trustee to add a trust 
for separate use; as if the trust had 
been executory.] 

In Kirk v. Faulin, at the Bolls (1737), 
7 Vin.A-br. 95, pi. 43, A. bequeath^ 
household goods, &c., to his daughter 
B., then the wife of C., to be at her own 
dMposal, and to do therewith as she 
should think fit: the bequest was hold 
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said die might dispose of that mterest, and her assignee would 
take it; as if there was a contract entitling the assignee, this 


[2 Y. & C. 643, a gift bj oodioil for the 
support and maintenance of the wife of 

A. was held to be for her separate use, 

> probably because thewill had contained 

a bequest of the same fund to A. him* 
self, which was expressly revoked by 
the oodicU.] 

• In Zee v. Priaux, 3 B. 0.0. 381, the 
trust, in a will, was to pay certain divi* 
dends to A., but the trustee was not to 
‘ ‘ be troubl^ to see to the application of 
any sum or sums paid to the said A., hut 
her receipt in writing should be a suJSicient 
discharge'' to the tnistee for the sums 
BO paid. Ard^, M. B., was of opinion, 
that the words were sufficient to give 
an absolute power to the wife indepen¬ 
dently of her husb^d. 

t In Dixon v. Olmius, 20ox, 414, a be¬ 
quest to the testator’s niece. Lady W., 
of certain securities owing from Lord 
W., with a direction that they should 
be delivered up to her whenever she 
should demand or require the same, was 
held, by Lord Loughborough, to be a 
fi^t to her separate use; because Lord 
W. could not have obtained them from 
the executors without a demand made 
by Lady W. The same principle evi¬ 
dently applies to a direction that a feme 
legat^ ^all not sell without her hus¬ 
band’s con'sont, Johnes v. Lockhart, 3 

B. C. C. 383, n.. Belt’s ed. 

t In Hartleg v. Kurle, 6 Vos. 540, 
Arden, M. B., held, that a trust to pay 
income into the proper hands of A. was 
a trust for separate use. But in Tyler 
v. Lake, 4 3iiu. 144, Shadwell, V.-G., 
made a contrary decision on llio same 
words. There was a similar gift to a 
male legatee in the same will; but his 
Honor seems not to have wholly re¬ 
lied on this circumstance: and the de¬ 
cision was affirmed by Lord Brougham, 

2 B. & My. 183, [and reluctantly fol¬ 
lowed by /Fiyraw, V.-C., in Black-low y. 
Laws, 2 Hare, 40 ^wherc the trust was 
•“to pay an annmty inbo the proi)er 
hands of A. for her own proper use and 
benefit’’). See also Byeroft v. Christy, 

3 Beav. 238. But a gift in trust for a 
woman, she “ to receive the rents her¬ 
self while she lives, whether married or 
single," with a clause forbidding a sale 
or mortgage diiriiw her life, was in 
Qoulder v. Camm, 1B. F. & J. 146, held 
to create a trust for her s^arate use.] 

§ Of course, a trust ordirectiou to pay 
the rents or income of property, real or 
rsonal, simply to a marriM womanfor 
e creates no trust for her separate use. 
Brown v. Clark, 3 Ves. 166; Lu^ftb v. 
MUnes, 5 Yes. 617; \Jtwb8 r. Amyatt, 


1 Mad. 376, n. ;]* and the addition of 
the words “ for nor own use and bene¬ 
fit” has been repeatedly held not to 
vary the construction. Wills v. Sayer, 
4 Mad. 409; JRoberts v. Spicer, 6 Mad. 
491; {^Beales v. Spencer, 2 Y. & C. 0.0. 
661; and in Taylor v. Stainton, 2 Jur. 
N. S. 634, it was admitted that a re¬ 
siduary bequest to a married woman 
“for her own proper use and benefit,” 
did not create a separate trust. 

“Separate” is the proper technical 
word for excluding the marital right: 
“sole” is not* equivalent; andprimfi 
facie a devise or bluest diroct to a single 
woman (including the testator’s widow) 
for her sole use 1^1 not create a sepa¬ 
rate use, Gilbert y. Lewis, ID. J. & S. 
38; Lewis v. Matftews, L. B., 2 Eq. 
177. Nor win the more circumstance 
that the prowrty is vested in trustees, 
as where all the testator’s estate is given 
to trustees for the general purposes of 
the will, affect the result. Massy v. 
Bowen, L. B., 4 H. L. 288. It is a 
question of construction on the whole 
will in each case; and where the ma- 
ohinonr of a trust was created for the 
special benefit of a married woman 
{oAen V. Britten, 1 D. J. &S. 649), and 
of a single woman for whose possible 
marriage the testator was providing 
[Re Tarsey's Trusts, L. 11., 1 Eq. 661), 
a trust for the sole use was held to ex¬ 
clude the husband. In Re Tarsey's 
Trusts the allusion to marriage was not 
in connection with the very legacy 
upon which the question arose, but 
with another g^i^en by the same will 
distinctly for the same legatee’s sepa¬ 
rate use; and the exclusion of the hus¬ 
band from one fund by clear words was 
considered to iuci'oase the probability 
that by the use of the word “sole” it 
was intended to exclude him from the 
other (see also L. B., 4 H. L. 302): h 
fortiori, where one bequest was Hio be 
enjoyed together with the other, as a 
house with its furniture, Ex parte Kil~ 
lick, 3 M. D. & D. 480. 

Income being more commonly de¬ 
voted to separate use than corpus (and 
in Troutheck v. Boughey, L. B., 2 Eq. 
534, the separate use was held upon the 
construction of the will to attach on the 
income only, although the woman was 
devisee in fro), ‘ ‘ sole’ ’ may more readily 
be understock as intended to annex 
such a use to income than to corpus, 
per Lord Cairns, L. B., 4 H. L. 301; 
and sec Adairuon v. Annitage, Coop. 
283, 19 Vos. 416 (where there was also 
a special trust created); IngleJUeld v. 
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CONDITIONS. 

Court would compel her to give her own receipt, if that was 
necessary to enable him to receive it. It was not before Miss 


2 Coll. 247.*But] if a testator 
after directing that the {Income] be¬ 
queathed to females shall be " under 
dioir sole control ' ’ (words wMoh stand¬ 
ing alone woiild clearly exclude the 
marital right), show by the context 
that the expression has reference to the 
possible control of some person other 
than the husband, the words will be 
inoperative to modify the interest, Mas¬ 
sey V. Barken, 2 My. & K. 174. [Ex 
parte Ray, 1 Mad. 199, where, in de¬ 
fault of ehildron, the trust of corpus 
was for the sole use, bcheiit and dis¬ 
position of a woman, arose on ,her 
marriage settlement; so that an in¬ 
tention to exclude the husband might 
bo readily inferred from the nature 
of the instrument. But some dicta in 
this and other cases previous to Oil; 
bert V. Lewis, especially in Ex parte 
Killiek, ascribe greater force to the 
word "sole" thw is consistent with 
late oases; with which also Cox v. Lyne, 
Young, 562, eioALindsell'V. Thacker, 12 
Sim. 178, are difficult to reconcile.] 
The construction is wholly unin- 
fluoqccd by any extrinsic circumstances 
in the situation of the cestui que trust, 
which might se^m to render a trust of 
this nature reasonable or convenient, 
as that of her being indigent, or living 
separately from her husband, .or both, 
Balmery. Trevor, 1 Vern. 261, Eaithby’s 
ed.; (unless the circumstances are 
expresuy referred to in the will, as 
whore "in case husband and wife 
should not at testator’s death be living 
together," the bequest was to the wife 
"absolutely," Skewetly. Lwarris, Joh. 
172. But] ^e fact of the husband being 
oneoi the trustees, Kensingtony. Dollotid, 

2 My. & K. 184, or even that of the 
prior trust being for him dctera^able 
on bankruptcy, &c., [the trust in that 
event being simply to pay "imto” the 
wife], Stanton v, Ilall, 2 R. &My. 176, 
does not afford ground for infening a 
separate trust. [If the husband be 
m^e sole trustee the inference might 
be strongjer, per Leach, V.-C., Ex parte 
Beilby, 1 Gl. & J. 167.] 

Where the gift was to A. and B. (one 
a married woman, and the other her 
infant daughter), to be equally divided 
between them, "for their own use and 
benefit, independent of any other person;' ’ 
it was held, that uieso words meant 
" in^pendent of" all mankind,, and, 
therefore, inchided the husband, Mar- 
getts V. Barringer, 7 Sim. 482. [But a 
general eridusion of all, was by Lord 
Matherley, L. B., 4 H. L. 298, distin¬ 


guished &om the particular exclusion 
of a husband.] 

In Wardle v. Claxton, 9 Sim. 624, a 
direction to trustees to pay the interest 
to the tfstator’s wife, to be by her ap¬ 
plied for the maintenance of herself and 
her children, was held not to create a 
trust for separate use; [the words "to 
be applied, &c." refern^ng not only to 
the widow, but to all the children. But 
this circumstance will not control the 
force of a clear trust for separate use, 
Bain v. Lescher, 11 Sim. 397; for, as 
K. Br«c«, V.-0.,*said, (2 Coll. 421), "a 
case might arise in wMch the words 
‘ solo use’ applied to a class of men and 
women, mi^ht not be held indiscrimi¬ 
nately applicable to each." See also 
Froggatt v. Wardell, 3 De G. & S. 686.] 

Where a trust for separate use is 
created, but no trustee is appointed, the 
husband becomes a trustee for his wife, 
Bennett v. Davis, 2P.W. 316; [see also 
9 Ves. 376, 683. The point had been 
doubted by Lord Cowper in Rarvey v. 
Rarvey, 1 P. W. 125.] 

* To the complete efficiency of a trust 
for the separate use, a restraint on the 
anticipation of future incomeis essential 
as a protection against maritaliufluonoe. 
Hence, to ascertain by what terms a re¬ 
strictive provision of this nature may be 
created is a point of much importance. 
[Theiutention must be dear; and there¬ 
fore a direction to pay the income from 
time to time, or as it shall become due, 
or into the proper hands of the feme 
coverte, Bybm v. Smith, 3 B. 0. G. 340, 

1 Ves. jun. 189; Barkes v. White, 11 
Ves. 222; Acton v. White, 1 S. & St. • 
429; Glyti v. Baster, .1 Y. & J. 329; or 
even upon her personal appearance and 
receipt, Ross's Trust, 1 Sim. N. S. 196; 
cf. Arden v. Goodacre, 11 C. B. 883; will 
not take away the power of anticipa¬ 
tion. In Alexander v. Yomg, 6 Hare, 
393, the principle was'carried to its full 
extent, B^ram, V.-C., holding that a 
trust for the separate use of a married 
woman for her ufe; and after her death, 
os die diould appoint,- but no appoint¬ 
ment by deed to come into operation until 
after her death, did not forbid antksi- 
pation. 

But no technical form of words is 
necessary. In Field v. Evans, 16 Sim: 
376, Sewell, y.-C., decided, that, 
under a trust for the separate use of a 
married woman, and a dedaration that 
the receipts of herself or the persons to 
whom she should appoint the income, 
after^ same shouMbeeome due, diould 
be.e^tual, she was restrained from 
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Wakm's case tliat these words, ‘ not to be paid by anticipation,’ ckap. mto. 
&o., were introduced. I believe they were Lord Tkurlow*s 
own words, with whom I had much oonversatipn upon it. He 
did not attempt to take away any power the law gave her ae 
incident to property, which, being a creature of equity, she could, 
not have at law; but as under the words of the settlement it 
would have been hers absolutely, so that she could alien, Lord 
Thurlow endeavoured to prevent that, by imposing upon the 
trustees the necessity, of paying her from time to time, and not 
by anticipation, reasoning thus; that equity making her the 
owner of it, and enabling her as a married woman to alien, might 
limit her power over it; hut the cane of a disposition to a man^ • 
ichoy if he has the propertyy has the power of alieningy is quite dif- 
ferent. This is a singular trust. If upon those words it can be 
established that he had no interest until he tenders himself per¬ 
sonally to the trustees to give a receipt, then it was not his pro¬ 
perty till then; but if personal receipt is in the construction of 


[anticipating. See also Bakery.Bradley, 
7 D. M. & G. 697. In Steedman v. Boole, 
6 Hare, 193, a gift of property for the 
separate use of a feme coverte, “ and 
not to be sold or mortgaged,” "was simi¬ 
larly construed; and under a bequest to 
children, * ‘ the girls’ shares to be settled 
on themselves strictly,” it was hold, 
that a trust for separate use trithout 
power of anticipation was created, Loch 
V. Bayley, L. B., 4 Eq. 122. In Brown 
V. Bamford, 1 Phill. 260, it was decided 
by Lord Lyndhunt (reversing 11 Sim. 
127), that a bequest in trust to pay the 
income to such persons as a married 
woman should appoint, but not by way 
of anticipation, and in default of ap¬ 
pointment, into her proper hands ^r 
her separate use, created a valid re¬ 
straint against anticipation, extending 
not only to the express power but to 
the trust in default cif appointment. So, 
J£oore v. M.oore, 1 CoU. 64; Harnett v. 
M'JDouyall, 8 Beav. 187 ; Spring v. 
Pride, 4 D. J. & S. 396. 

Whore the inheritance of land or the 
corpus of an income-produmn^ fund-is 
settled to the separate use, with a re¬ 
straint on anticipation, the property 
cannot bo alienat^ by any act during 
oovertuio, Baggett v. afeux, 1 Coll. 138, 
1 Fhill. 627; Bs JSlli*' Tnute, L. B., 
17 Eq. 409; at least, not without a re- 
sarvation of the income during cover¬ 
ture, see per Jeitel, M. B., Ontp&r v. 
Macdonald, 7 Cb. D. 288,298. During 
the coverture the feme coverte can only 
have the income paid to her, Baggptt v. 
Meux, Be Mlia* Tnute, jewg. But she 


may bar an entail in land so settled and 
dispose of it by will executed during 
coverture. Cooper v. Macdonald, sup. 
Where there were gifts to several mar¬ 
ried women, including a gift to one of 
them of a fund not producing income, 
and the will contain^ a general clause 
providing that all g^fts to married 
women should be for their separate use 
without power of anticipation, and that 
their solo receipts shoudd be sufficient, 
it was held by Bacon, V.-O., that the 
restraint was inapplicable to the fund 
which was not producing income, and 
that the corpus was payable to the feme 
coverte during coverture. Be Croughtotda 
Trmta, 8 Gh. D. 460, and see Annitage 
V. Coates, 36 Beav. 1. But whore the 
restraint is annexed specifically to the 
particular fund, this construction can¬ 
not be adopted, and the feme coverte 
will be entitle to the income onty 
during coverture, Re Sard, 10 Jur. N. 
S'. 876, 4N. B. 321; Be OaskeU'a Trusts, 

1 lJur. N. S. 780; as to Sykes' Trusts, 

2 J.&H.416,seeL.B., l7Eq.411; and 
as to whether a restraint on aliena¬ 
tion” would be effectual as regards a 
barren fund whore a restraint on "an¬ 
ticipation” would not, qu.; Bacon, 
y.-O., rejected the distinction, 8 Ch. 
D. 463. 

With the ordinary proviso against . 
anticipation, income accruing de die in 
diem, but not yet actually payable, 
cannot be dealt with. Be Bretlle, 1 D. 
J. & S. 79; but overdue arrears are not 
protected, Pemberton v. M'Oill, 1 Dr. 

& Sm. 266.] . 
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this Court a neoessary aot, it is yery difficult to maintaiiii that 
if the bankrupt would not give a receipt during his life, and an 
arrear of interest accrued during his whole life, it would not bo 
assets for his debts. It clearly would be so. Next, is there in 
.this will evidence to shew, that as the interest is not assignable 
by way of anticipation of any unreceived payment, therefore it 
cannot be assigned and transferred under the commission of 
bankruptcy ? To prevent that it must he given to same one else (s ); 
and, unless it can be established that this by implication amounts 
to a limitation, giving this interest to the residuary legatee, it is 
an equitable interest capable of being parted with. The prin¬ 
cipal at the death of the bankrupt will be under very different 
eircumstances. The testator liad a right to limit his interest to 
his life, giving the principal to such person as may be his next 
of kin at his death, to take it as the personal estate not of the 
son, but of him the testator, not as if it was-the son’s personal 
estate, but as the gift of the testator. The demurrer must, upon 
the whole, be overruled.” 

So in Graves v. Dolphin {t)y where a testator directed trustees 
to pay an annuity of 500/. to his son I. for his life, and declared 
that it was intended for his personal maintenance and support; 
and should not, on any account or pretence whatsoever, be subject 
or liable to the debts, engagements, charges, or incumbrances of 
his said son, but that the same should, as it became payable, be 
paid over into the proper hands of him, the testator’s said son, 
and not to any other person or persons whomsoever; and the 
receipts of the son only were to bo sufficient discharges. The 
son became bankrupt, and it was held by Sir Leachy V.-C., 
that the annuity belonged to his assignees. 

And the vesting in trustees of a discretion as to the mode in 
which income is to be applied for the benefit of a cestui que trust, 
does not take it out of the operation of bankruptcy or insolvency; 
to effect which the discretion of the trustees must extend, not 
merely to the manner of applying the income for the benefit of 
the cestui que trust, but also to the enabling of them to apply it 
either for his benefit, or for some other purpose. 

Thus, in Green v. Spicer (m), where a testator devised certain 
estates to trustees, upon trust to pay and apply the rents and 
profits to or for the board, lodging, maintenance, and support 
and benefit of his son 11., at such times and in such manner as 


[(«) As to this, vide post, 37.] 
C«> 1 Sim. 66. 


(») 1 B. & My. 396, Taml. 396. 
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they should think proper, for his life; it being the testator’s wish, chap, xxvxi. 
that the appUoation of the rents and profits, for the benefit of his 
said spn, might be at the entire discretion of the said trustees; 
and that his son should riot have any power to sell or mortgage 
or anticipate in any way the same rents and profits. R. took the 
benefit of an insolvent act, whereupon his interest was claimed 
by the assignee. Sir J. Leachy M.R., held the assignee to be 
entitled, on the ground that the insolvent was the sole and ex¬ 
clusive object of the trust. The trustees were bound, he said, to 
apply the rents for the benefit of R., and their discretion applied 
only to the manner of their application. 

So in Smtcden v. Daks («), where A. vested a money fund in Title of 
trustees, in trust during the life of B., or during such part thereof b^famtcy 
as the trustees should think proper, and at their will and pleasure, not^xolud^ 
but not otherwise, or at such other time or times and in such 
sum or sums as they should judge proper, to allow and pay the 
interest into the proper hands of B., or- otherwise, if they should 
think fit, in procuring for him diet, lodging, wearing apparel, 
and other necessaries; but so that he should not have any right, 
title, claim, or demand in or to such interest, other than the 
trustees should, in their pr his absolute and uncontrolled power, 
discretion, and inclination, think proper or expedient; and so as 
no creditor of his should or might have any lien or claim thereon, 
or the same be in any way subject or liable to his debts, dispo¬ 
sitions, or engagements; with a direction that a proportionate 
part of the interest should be paid up to the decease of B.; and 
after his decease the fund, and all savings and accumulations, 
should be in'trust for his children, &o. B. became bankrupt. 

Sir L. Shad wellf V.-C., held,, that .the assignees were entitled to 
the life interest; for he thought there was no discretion to with¬ 
hold and accumulate any portion of the interest during the life. 

[But in Twopeny v. Peyton (y), where the trustees had a discre- Exception 
tion to apply the whok or such part of the income as they should 
think fit, for the maintenance and support of the cestui que trust, **■*“*• 
who (the testatrix recited) had beconie a bankrupt and insane, 
and for no other purpose whatsoever; Sir L. Shadwell, V.-C., 
held, that the assignees took no interest. It may be doubted, 
however, whether the trustees had power to withhold the whole 
income from the bankrupt. 

fx) 6 Sim. 624. [See also Pierey v. (y) 10 Sim. 487. The bankrupt vas 
1 My. & K. 4; Younghtuband uncertiiicated, so that this property was 
V. OUhoTMt 1 Coll. 400. liable. See also Yamold v. Idoornouae, 

. 1 E. & My. 364, stated post. ' 
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[If the trusts of the property be declared in favour of several, 
as a man, his wife and children, to be applied for their benefit, 
at the discretion of the trustees, the man’s assignees, in case of 
his bankruptcy, are entitled to as much of the fund as he would 
himself have been separately entitled to, after providing for the 
maintenance of the wife and children (s). But if he was entitled 
to nothing separately, but only to an enjoyment of the property 
jointly with his wife and children, then his assignees have no 
claim {a). And where the trustees of a settlement had a dis¬ 
cretionary power of excluding any of the objects of the trust, 
their power was held to continue after the insolvency of one of 
such objects (6). It was said, however, that any benefit which 
the insolvent might take would belong to his assignees (c). And 
if the trustees decline (as by paying the fund into Court) to 
exercise their power of exclusion, the power is gone, and the 
assignees are entitled to the whole or an aliquot portion of the 
fund, according as the bankrupt was the only cestui que trust or 
not(rf).] 

But though a testator is not allowed to vest in the object of 
his bounty an inalienable interest exempt from the operation 
of bankruptcy; yet there is no principle of law which forbids his 
giving a life interest in real or personal property, with a proviso, 
making it to cease on such event: for whatever objection there 
maybe to allowing a person to modify his ovra property, in such 
manner as to be divested on bankruptcy or insolvency (e), it seems 
impossible, on any sound principle, to deny to a third person 
the power of shifting the subject of his bounty to another, when 
it .can no longer be enjoyed by its intended object.* The validity 
of such provisions was established in the early case of Zockper 
V. Savage (/), where 4,000/. was settled by the father of a feme 
ooverte, for the use of the husband for life, with a direction that 
if he failed in the mrU^ the trustees should pay the produce to 


[(*) V. Way^ 3 Beav. 20; Keart- 
hy V. Wnoieoch, 3 Hare, 186; SXppon 
V. Norton^ 2 Beav. 63; Zorrf v. Bunn, 2 
Y. & 0. 0, C. 98; W^taee v. Anderson, 
16 Beav. 633. Some of these oases 
arose on deeds, but the same principles 
seem to apply to wills. 

(a) QoMtn v. Crowhurat, 10 Sim. 642. 
The principle for which this case is 
cited IS reoogxiized in Kearaley v.- Wood- 
eoeJc, 3 Hare, 186; but the decision it¬ 
self has been questioned; see Toung- 
huabamd v. Oiabome, 1 Coll. 400. 

(by lord V. Sunn, 2 T. & C. 0.0. 98. 
(e) Per Sir JT, JSruce, V.-O., ib. 


fd) JRe Coe'a Trust, 4 E.. & J. 199. 

\e) As to' this, see Wilson v. Oreen- 
vmd, 1 Sw. 481; Ex parte Maekay, 
L. B., 8 Gh. 643; Ex parte Williams, f 
Ch. D. 138.] 

(/) 2 Stra. 947. This case (among 
many others) shews that there is nc^ 
(as. sometimes contended) any real dis¬ 
tinction between a trust for A. until 
bankruptcy and a trust for A. for life, 
with a proviso determining the life in¬ 
terest on bankruptcy; ea^ is equally 
valid. [Of course dauses of this nature 
do not - afiect arrears of income, Ee 
Stuk's Tnuts, 4^D. H. A G. 404.] 
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the separate mamtenance of his wife and children; and the 
latter trust was held to be good. 

Indeed, this principle is now so well settled, that' the only 
point on which any doubt can arise, is, whether the clause is so 
framed as to apply to bankruptcy, which we shall see has often 
been a subject of controversy. - 

It appears that bankruptcy is a forfeiture, under a proviso 
prohibiting alienation, if the terms of such proviso extend to 
alienations by operation of law, as well as those produced by the 
act of the devisee; bankruptcy being regarded as an alienation 
of the former kind. . 

Thus, in Dommett v. Bedford (^), where a testator after giving 
an annuity, charged on real estate, to A. for life, directed that 
it should from time to time be paid to himself only, and that a 
receipt under his own hand, and no other, should be a sufficient 
discharge for the payment thereof; the testator’s intent being 
that the said annuity, or any part thereof, should not on any 
account he alienated for the whole term of his life, or for any 
part of the said term; and, if so alienated, the said annuity 
should cease. A. having become bankrupt, it was held that the 
annuity had determined. 

So in Cooper v. Wyatt (A), where the overplus of the rents of 
a moiety of the testator’s real estate was directed to be paid into 
the hands of S., hut not to his assigns, for the term of his natural 
life, for his own sole use and benefit, with a limitation over if 
the devisee should, .by any ways or means whatsoever, sell, 
dispose of, or incumher, the right, benefit, or advajotage, he might 
have for life, or any part thereof: Sir J. Leach, V.-C., held that 
bankruptcy was a forfeiture; considering that the expressions of 
the testator denoted that the devisee’s interest was to cease 
when the property could be no longer personally enjoyed by 
him. 

On-the other hand, in Wilkinson v. Wilkinsonfi), where a 
testator, after giving certain annuities and other life interests to 
several persons, provided that in case they should “ respectively 
assign or dispose of or oth^rvme charge or incumher the life e'states, 
the annuities, and provisions so made to and for them* during 
their respective lives as aforesaid, so as not to he entitled to the 
personal receipif me and enjoyment thereof; then the annuity, life 
estate, or interest, of him, her, or their heirs respectively (^)', so 


CHAP. xxvn. 
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Bankruptcy 
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3 Yes. 149, 6 T. B. 684. 
6 Mad. 482. 


CoQp. 269, 3 Sw. 616, see 628. 
k) Sio orig. as reported. 
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doiflg, or attempting so to do,” should cease, and should imme* 
diatelj thereupon devolve upon the persons who should be next 
entitled thereto. Sir W. Grants B., was of opinion, that the 
testator had not with sufficient clearness expressed an intention 
that the life estate, which he had given to his son, should cease 
upon bankruptcy. 

So in Lear v. Leggett (/), where a testator, after bequeathing 
to his son and daughters the dividends of certain stock for their 
respective lives, declared, that their provisions should not be 
subject to any alienation or disposition by sale, mortgage, or 
otherwise, in any manner whatsoever, or by anticipation of the 
receipt. And in case they, or any or either of them, should 
charge or attempt to charge, affect, or incumber the same, or any 
part or parts thereof respectively, then such mortgage, sale or 
other disposition, or incumbrance so to bo made by them, or any 
or either of them, on his, her, or their interest, should operate as 
a complete forfeiture thereof, and the same should devolve as if 
he, she, or they were then dead. The son became bankrupt, and 
Sir L. Shad well, V.-C., decided that the bankruptcy was not a 
forfeiture. He observed, that the words declaring that the gift 
should not be subject to any alienation or disposition, did not 
create any forfeiture. And the subsequent words referred to a 
voluntary alienation only, and bankruptcy was not such. He 
commented on the difference of the language of. the clause hero, 
and in Cooper v. Wyatt (w), the authority of which had been 
much pressed on the Court. Lord Lyndhurst, C., affirmed the 
decree of the V.;C., observing, that the prohibition in Dommett 
V. Bedford (w), was expressed in much more general and com¬ 
prehensive terms than in the case before him, and might well be 
construed to extend to alienations by act of law. 

Where the language of a clause restrictive of alienation does 
not extend to an alienation in invitum, it seems that the seizure 
of the property under a judicial process sued out against the 
devisee or legatee does not occasion a forfeiture. 

Thus in Rex v. Robinson («), where an annuity of 400/. was 
bequeathed to W. as an unalienable provision for his personal 
use and benefit, for his life, and not otherwise; and so that the 
samtf annuity, or any p^ thereof, should not be subject or liable 
td'be alienated, or be or become in any manner liabjie to 


(/) 2 Sim. 479, 1 E. & My. 690. See 
also Whitfield v. FHekett, 2 Kee. 608; 
' [(TraAam v. 23 Beav. 391.] 


(m) Ante, 31. 

(«) Wightw. 386. 
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his debts, control, or engagements; and the annuity was made 
to cease in case W. should “ at any time sell, assign, transfer, or 
inake over, demise, mortgage, charge, or otherwise attempt • to 
alienate,”- the annuity or any part thereof, or should “ make, do, 
execute, or cause or procure to he made, done and executed, any 
act, deed, matter or thing whatsoever, to charge, alienate or 
affect, the said annuity,” or any part thereof. A creditor of the 
legatee sued him to outlawry. Macdonald, C. B., held, on the 
authority of Dommett v. Bedford (o) and Doe d. Mitchinson v. 
Carter (p), that the seizure of the annuity under the outlawry, 
at the suit of the Crown, arising merely from the negative, and 
not the posttive acts of the party, was not a forfeiture on the words 
of the bequest, which required a positive act. He considered the 
words, in the present case, were not so large as in Dommett v. 
Bedford, but were more conformable to those in Doe v. Carter. 

These oases shew that when it is intended to take away a 
benefit as soon as it cannot be personally enjoyed by the devisee, 
it should be made to cease on alienation, not only by his own 
acts, but by operation of law. [To “do or suffer”(y), or to 
“do or permit ”()•), any act causing alienation has been held 
to include an act done in invitum.] 

It seems that formerly taking the.benefit of an insolvent act 
might be an alienation, when bankruptcy would not, as it re¬ 
quired certain acts on the part of the insolvent, (viz., the filing of 
a petition, schedule, &c.,) constituting it a voluntary alienation, 
as distinguished from a bankruptcy, which partook more of the 
nature of a compulsory measure. » 

As in Shee v. Hak (s), where a testator gave real and per¬ 
sonal estate to trustees, upon trust to pay to his son J. M. the 


enup. xxvn. 


Clause ro- 
strainiag 
should extend 
to involuntary 
alienation. 


Taking benefit 
of Insolvent 
Debtors’ Act 
a voluntary 
alienation. 


(o) 6 T. B. 684, ante, 31. 

Ip) 8 T. R. 67. A lessee having co¬ 
venanted not to let, set, assign, transfer 
or make over, &e. the indenture of 
lease, a warrant of attorney to confess 
judgpnent, given without any social 
intent to evtme the restriction on aUena- 
tion, [was held not to create a forfeiture 
under a proviso for re-entry on breach 
of any covenant. It afterwards ap- 
pearea that] the warrant of attorney 
was ^von for fhe express purpose of 
enabung the creditor to take the lease 
in execution, and this was held (8 T. B. 
300) to be a fraud on the covenant, and 
to enable the landlord to recover in 
ejeotpent. Lord Kenyon said, “If the 
lease had been taken by the creditor 
under an adverse judgnient, the tenant 

J.—^VOL. II. 


not consenting, it would not have been 
a forfeiture; but hero the tenant con¬ 
curred throughout, and thowholetrans- 
action was performed for the very pur¬ 
pose of enabling the tenant to convey 
his tenn to the creditor.” [This dis¬ 
tinction was recognizedini)oev. 2 rau>A:«s, 
2 East, 481, and Avison v. Uolmea, 1 J. 
Sc H. 630. See also Seymour v. Luma, 1 
Dr. & Sm. 177. And as to contrivances 
to evade such a clause, see Oldham v. 
Oldham, L. B., 3 Eq. 404. 

( 7 ) Roffey V. Bent, L. B., 3 Eq. 760. 
See also Menteftore v. Behrem, 36 Beav. 
96; Dixony.Rowe,'W. N. 1876,p. 260 
(sequestration). 

(r) Ex parte Eyaton, 7 Ch. D. 14.6.] 

(«) 13 Yes. 404. 
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OKAP. xxvn. 


So, bask- 
raptx^ on 
debtoir’s own 
petition. 


yearly sum of 200/. during his natural life, or until lie should 
sign any instrument whereby he should contract to sell, assign, 
or otherwise part with the same, or any part thereof, or in any 
way charge the same as a security, or in any other manner 
dispose of such annuity by anticipation, or loherehy should 
authorize^ or intend to authorize, any person or persons to receive 
the same, except only as to the then next quarterly payment. 
And the testator declared that, in case his said son should at any 
time sign or execute any instrument or writing for any -of the 
purposes aforesaid, then the annuity should cease. The testator’s 
son took the benefit of an insolvent act; and this Sir W. Grant 
held to be a forfeiture, being an act authorizing otheH to receive 
the annuity. It differed, he said, from the case of a bankrupt. 
The insolvent debtor was not in a situation to be compelled to 
part with the annuity; he might have enjoyed it for his life: 
the signing of the petition and schedule were clear acts (/). 

[So in Brandon v. Aston (u), where a testator bequeathed to 
trustees an annuity of 50/. upon trust, during the life of his 
nephew J. N., to pay the same to him when and as the same 
should become due for his own use and benefit. And the 
testator declared that J. N. should have no power to sell, mort¬ 
gage, incumber, or anticipate the payment of the said annuity; 
and in case he should attempt so to do, the same should cease, 
and be no longer payable to him; with a gift over upon the 
death of J. N., or any such attempt by him to sell, &o. The 
nephew took the benefit of the Insolvent Act, and Sir J. K. 
Bruce, V.-O., held that there had been a clear attempt to 
incumber or anticipate payment of the annuity. 

And’ in Churchill v. Marks (r), the same Judge held that 
taking the benefit of an Insolvent Act was a forfeiture of 
property bequeathed to the insolvent, subject to a proviso that 
he should not be “ allowed, or sell, or part with,” his share in 
the money till it should be divided; with a gift over in case of 
non-compliance (y). 

And a petition by the debtor himself for adjudication under 


(<) This distinotion was also recog¬ 
nized hjr Lord Lyndhurst, iu Lear v. 
Leggett, emie, 32, [andby Turner,y.-C., 
ra^chford y. Hackman, 9 Hare, 484. 
But a creditor being enabled by 1 & 2 
Viot. 0 . 110, 8. 36, to obtain an order 
Testing an insolvent’s property in the 
provuoraal a88i|fnee (which was osmuoh 
a proceeding in mvitom as bankruptcy), 
insolvency under such ciroumstanoes 
was not within the reason of this dis¬ 


tinction. SeeiVs>v.XocA;yer,12Sim.394. 
(«} 2 Y. & 0. C. C. 24. 

(ip) 1 Coll. 441; see also Martin v. 
Margham, 14 Sim. 230; SocA/ord v. 
Jfaekman, 9 Hare, 476; Townsend v. 
Early, 34 Beav. 23. 

(y) In each of the two lastuases, the 
insolvent stated in his schedule ^t he 
had no power to asdapa the property in 
question. But the Y.-C. hdd to 
be immaterial. 
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[the Bankruptcy Act, 1861 (a), or for liquidation under the 
Bankruptcy Act, 1869 («), are voluntaiy acts, no less than taking 
the benefit of an insolvent act formerly was, and equally produc¬ 
tive of forfeiture under clauses prohibiting such acts.] 

Sometimes the question arises, whether a proviso of this 
nature extends to bankruptcy or insolvency occurring in the life¬ 
time of the testator. If such event has left the after-acquired 
property of the bankrupt or insolvent exposed to the claims of 
his creditors, then a forfeiture would take place under words 
sufficiently strong‘to determine the interest of the devisee or 
legatee, when the property becomes applicable to any other 
purpose than the benefit of the cestui que trust. 

As in Yarnokl v. Moorhoim {b), where a testator bequeathed 
the dividends of certain stock to his nephew. Solely for the 
maintenance of himself and family, declaring that such dividends 
should not be capable of being charged with his debts or engage¬ 
ments; and that he should have no power to charge, assign, 
anticipate, or incumber them; but that if he should attempt so 
to do, or if the dividends by bankruptcy, insolvency, or other¬ 
wise, should be assigned or become payable to any other person, 
or hOf or become^ applicable to or for any other purpose than for the 
maintenance of the nephew and his family^ his interest therein 
should cease, and the stock he held upon trust for his children. 
Subsequently to the execution of the will, and prior to a codicil 
confirming it, the nephew took the benefit of the Insolvent Act 
(1 Q-eo. 4, c. 119) in the usual way: afterwards the testator 
died. As it appeared that the act gave to the Insolvent Debtors’ 
Court a control over stock in the public funds, and the future 
property generally of a discharged prisoner (c), the V.-C. hold 
that the insolvency operated as a forfeiture of the legatee’s life 
interest in the stock; and his decree was affirmed by Lord Lynd- 
hurstf who thought that, as the dividends were subject, at the 
discretion of the creditors, to be charged with the payment of 
their debts, the interest was forfeited under the words carrying 


[( 2 ) Lloyd ▼. Ihyd, L. B., 2 Eq. 722. 
(iv) Re Amherat'a Truata, L. B., 13 
Eq. 464 (" part from”). But a mere 
declaration of insolvency, thongh vo- 
Inntary, is no more a forteiture than 
any other act of bankruptcy, Graham 
V. Zee, 23 Beav. 388.] 

0 1 B. &My. 364. [So in 
y. Lucas, 1 Dr. & Sm. 177, though the 
words were thereafter become bank¬ 
rupt Trappes v. L. B., 7 


Gh. 248, reversing 10 Eq. 604.] 

{e) The insolvent had also executed 
to tw provisional assignee a warrant of 
attorney, as required by the act; but 
this fact, though very prominently set 
forth in the Master’s report, seems not 
to have been material, since property of 
this nature could not, in the then state 
of the law, beseizedunderany execution 
which could have been obtained by vir¬ 
tue of such warrant of attorney. 
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CONDITIONS. 

over the bequest in the event of its being or becoming in any 
manner applicable to or for any other purpose than for the 
maintenance of the legatee. 

[So, in Manning v. Chambers (Ar), where the income of pro¬ 
perty was given to one for life or “ until he shall become bank¬ 
rupt” or assign his interest, and after his death or upon his 
becoming bankrupt or assigning, over, and thd legatee was 
already a bankrupt at the date of the instrument, the gift over 
took effect immediately. 

The wdrds of futurity, in these cases, are not permitted to 
operate so as to defeat what upon the will itself appears to be 
the manifest intention, namely, that the gift shall be a personal 
benefit to the legatee, and shall not become payable (through 
him) to any other person (/). 

Conversely if the status or act of the legatee still leaves him 
in the personal enjoyment of the gift, there is no forfeiture. 
Therefore if, after having become bankrupt, the legatee, before 
the first payment of income falls due, procures an annulment of 
his bankruptcy, forfeiture is avoided {m). So, where a fund 
was given to one for life, and afterwards to A., with a clause of 
forfeiture in case A. should in the lifetime of the tenant for life 
become bankrupt, or do anything which would vest the fund in 
any other person; A. mortgaged his reversion, but having paid 
off the mortgage before the death of the tenant for life, he was 
held not to have forfeited his interest (w). 

But in Cojc V. Fonblanque (o), it was held that this principle 
was not applicable where the condition of solvency was pre¬ 
cedent. In that case, a testator directed his executors to invest 
so much of his residuary estate as would produce 100/. a year, 

' and to pay the same to A. (if not at the testator’s death an un- 
certificated bankrupt or otherwise disentitled to receive and enjoy 
the same) during his life, or until he should become bankrupt or 
assign the annuity, or do or suffer something whereby the same 
would become payable to some other person; and after the de¬ 
termination of that trust, or in the event of its failure, then, after 
the testator’s death, to sink into the residue. A. was an uncer- 
tifiedted bankrupt at the testator’s death; but within six months 

[(X.') lDeG.&S.282. Seeananalo- dnconav.Waddellt 10Cb..!).167(&o\igh. 

.g^us case, Jte V^illiatus, 12 Bear. 317. the annuhuent was not formally com- 

(i) Sco per Lord Hatherley, L. B., 7 pleted till long after). It is otherwise 
Ch. 252; per M. R., 12 Ch. D. if any payment has fallen due: Re 

' 169. Pamham't Trusts, L. B., 13 Eq. 413, 

(»i) WhiteY.€hitty,'L.B.., 1 Eq.372; 41 L. J. Ch. 292. 

Lloyd T. Lhyd, L. B., 2 722; (») Samuel v. Samuel, 12 Ch. D. 162. 

Trappes v. Mer^ith, L. B., 9 229; (o) L. B., 6 Eq. 482. 

Re ^mham’e Trusts, 40 L. J. Ch. 80; 
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[afterwards the bonkruptoy was annulled. It was held by Lord 
Romilly, M. B., that the gift nevertheless failed. “ The gift 
was only made (he said) provided the donee was not a bankrupt; 
that was a condition precedent annexed to the gift; he was a 
bankrupt, he did not fulfil the condition, consequently there was 
no gift. The cases cited (p) do not appear to me to have any ap¬ 
plication to this case; those were cases of conditions subsequent, 
in which the annulment of the bankruptcy prevented the effect 
of the condition, but here no subsequent annulment could pre¬ 
vent him from having been a bankrupt at the testator’s death.” 

But was not the true question here precisely the same as in 
the previods cases, viz. was the donee bankrupt within the mean¬ 
ing of the condition ? and must not the meaning be the same* 
whether the condition is precedent .or subsequent ? The case is 
different where the prohibited act is not in its nature such as to 
deprive the legatee of the personal enjoyment of the legacy, 
e.g, a composition with creditors. Here personal enjoyment is not 
made the criterion. If, therefore, the legatee compounds, though 
without touching the bequeathed interest, the forfeiture takes 
effect ((?). 

Where “insolvency” is made a cause of forfeiture, it is not 
generally necessary that the legatee should have taken the 
benefit of any act for the relief of insolvent debtors. It is 
enough that he is unable to pay his debts in full (r). 

Lord Eldon is sometimes supposed to have intended in Brandon 
V. Robinson (s) to lay it down that a limitation over to some 
third person is in all cases essential to the validity of a condition 
making a life interest to cease on bankruptcy. His remarks, 
however, are not to be taken as going to that extent {t ); and 
Dommett v. Bedford (m), and Joel v. Mills («), in which the life 
interest was held to cease upon the proviso for cesser without 
any gift over, are direct authorities to the contrary.] 

An attempt to vest in a per^n an interest which shall adhere 


[(/>) White Y. Chititff Zhyd v. Lloyd^ 
sup. 

( 9 ) Sharp y. Coeeerat, 20 Beav. 470. 
A colonial bankruptcy is within the 
term “bankruptcy,” IbwnaendY.Jiarlf/, 
34 Beay. 23; ^ Aylwin'a TruatSf L. B., 
16 Eq. 690. But in Monteftore y. En- 
timen, h. B., 6 Eq. 35, it was held by 
Maliua, Y.-C., upon the context, that 
executing an inspection deed under the 
Bankrupt Act, 1861, not assigning any 
property, was not 'w:ithin a claase pro¬ 
hibiting “ taking the benefit of an act 
for the relief of insol'^dit debtojS. ” Of. 
BiUaon y. Croftay L. B., 15 Eq. 314. 


(r). Be Taatet y. Tavernier, 1 Kee. 161; 
Ee Muggeridge'a Tru«f«, Joh. 626; Free¬ 
man y. Bowen, 35 Beay. 17. The legatee 
is estopped by a recital of such in¬ 
ability contained m a composition deed 
executed by him, BiUaon v. Crofta, L. A, 
16 Eq. 314. 

(«) 18 Vcs., see p. 435; and see per 
Wood, V.-O., Stroud y. Norman, Kay, 
330. 

{t) See per Tamer, V.-C., Rochfo'rd 
y. Hackman, 9 Haie,A81, 482. 

(m) 6 T. B. 684. * 

{,x) 3K.&J. 468. 
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CONDITIONS. 

to him, in spite of his own voluntary acts of alienation, is no less 
nugatory and unavailing than is, we have seen, the endeavour 
to create an interest which shall be unaffected by bankruptcy 
or insolvency, as the law of England does not (like that of 
Scotland) admit of the creation of personal inalienable trusts, 
for the purpose of maintenance, or otherwise, except in the case 
of women under coverture, who it is well known may be re¬ 
strained from anticipation. [And where a life annuity was 
given payable by trustees half-yearly, with a gift over on the 
death of the annuitant of so much “ as should remain unapplied 
as aforesaid,” the gift over was held void on the same principle 
as a gift over, after an absolute bequest, in case the legatee has 
not disposed of the legacy (y).] 

And a restriction on the aliening power of an unmarried 
woman is no less inoperative than a similar restraint on the jus 
disponendi of a man. This was distinctly admitted in Barton v. 
Briscoe (a), where a sum of money was vested in trustees, upon 
trust to pay the annual produce to such persons as A. (a feme 
coverte) should, notwithstanding her coverture, appoint, but not 
so as to deprive herself of the benefit thereof by sale, mortgage, 
charge, or otherwise, in the way of anticipation ; and in default 
of such direction, into her own proper hands, for her separate 
use, exclusively of B. her husband; and after her decease, upon 
trust to transfer the fund as A. by will should appoint, and 
in default of such appointment to M., the only child of A. 
A. survived her husband, and now with M. filed a bill to obtain 
a transfer of the iund, which Sir T. Phmer^ M. R., decreed, on 
the ground that the restriction was confined to coverture, and 
that when a married, woman becomes disooverte, she has the 
same power of disposition over her property as other persons. 

As the restriction was evidently confined to the existing cover¬ 
ture, the case cannot be considered as an authority on the general 
question, concerning which, however, there is no doubt, either 
upon authority or principle. 

Thus, in Jones v. Balter (a), where the income of a money 
fund was bequeathed in trust for A., the wife of B., for her life, 
. for her separate use, so that the same should not be subject to the 
debts, dues, or demands, and should be free from the control or 
interierenoe of B., or of any other husband or husbands, with 
whom she might at any time thereafter intermarry, and without 
any power to charge^ incumber^ anticipate or assign the growing pay- 

') Sani»rton^ 3 Jar. N. S. 809.] (a) 2 B. & 11^.*208. 

Jao. 603. 
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mmU thereof; and after her decease, in trust for other persons, chap. xxvn. 
B., the Jbusband, died, and A., the widow, and the ulterior 
oestuis que trust, petitioned for a transfer of the fund. Sir W. 

Grantf M. R., after some consideration, made the order. 

So in Wbodmeston v. Walker (d), part of a residue was to be 
laid out in the purchase of a life annuity for A., for her sepa¬ 
rate use, and independent of any husband she might happen to 
marry, with a* direction that her receipts, notwithstanding her 
coverture, should be good and sujffieient discharges for the 
same, and to be for her personal benefit and maintenance, and 
tvithout power for her to assign or sell the same hy way of antici¬ 
pation, or otheriHse. A. was a widow at the date of the will, and 
not having married again, applied for payment of the fund. Sir J.- ' 

Leach, M. R., held that A. was not entitled to the absolute interest, 
inasmuch as the gift was subject to the contingency of a future 
marriage, when the restriction would be operative. He observed, 
that at law a wife could have no separate estate, and it was only 
by the principles of a Court of Equity that such an estate was 
permitted for protection against the legal rights of the husband; 
that to give full effect to such protection, equity permitted a re¬ 
straint upon the power of disposition, which would be invalid in 
any other caseand ho could not satisfy himself that there was 
any substantive distinction between a present coverture and a 
future coverture. It was a familiar case (he added), that where 
the interest of a legacy was given to an unmarried female for 
life, to her separate use in case of coverture, and the power of 
sale or anticipation was restrained, then in case of a future 
marriage, and a sale or anticipation of the interest during the 
coverture, the Court held that sale or anticipation void, although 
by the terms of the will the life interest of the legatee was not 
limited over upon that evept (c). The decree was reversed by 
Lord Brougham, C., on the authority of Barton v. Briscoe. After 
laying down the doctrine, that equity allows a restriction to be 
imposed on the dominion over separate estate, as a thing of its 
own creation, the better to secure it for the benefit of the object, 
he observed, that the operation of the clause against anticipation, 
where there was no limitation over, rested entirely on its con¬ 
nection with the coverture, and on its being applied to a species 
of interest which was itself the creature of equity; that the 

(b) 2B,. k Mj. 197. the profession; but as, in the ease he¬ 

rn These passage in the judgpxnent fore the Court, the oestuique trust was 
of the M. B. contain a clear statement discoverte, the obserrations are map- 
of the doctrine, as fl^pn understood in plicable. 



PDF Compressor Pro 


40 


CSAP. XXVII. 


Remarks on 
WoodtnestOH v. 
Walkei'. 


Controversy 
as to trust for 
separate in- 
anenable use 
during future 
coverture. 


CONDITIONS. 

present was not a case where there was a ooYerture, but a possi¬ 
bility only of coverture; and it would be going farther than the 
authorities warranted, and be violating legal principle, to give 
eifect to an intention of creating an inalienable estate in a chattel 
interest, conveyed to the separate use of a feme sole (which 
estate, till her marriage, or after the husband’s decease, she 
might otherwise deal with at discretion), simply because, at some 
after period, she might possibly contract a marriage. It was 
said (he continued), that the woman might have the property at 
her own disposal till she. married, and that when that event 
happened, a sort of postponed fetter might attach, which would 
fall off upon her husband’s death, and be again imposed should 
she contract a second marriage. That, he observed, would be a 
strange and anomalous species of estate; nor was it very easy to 
conceive by what process or contrivance it could be effectually 
created, unless, perhaps, by annexing to the gift a limitation 
over to tnistees, to preserve it for the woman during the suc¬ 
cessive covertures. 

It will be perceived that both the M. R. and the L. 0. touched 
upon a point, which though not raised by the case before the Court, 
is of great and general importance, and was afterwards the sub¬ 
ject of much discussion, namely, whether a restriction on aliena¬ 
tion, extending generally to future coverture, is valid. Formerly 
this point was not supposed to admit of doubt. It was considered 
that (£ trust restricting anticipation during future coverture might, 
like a trust for future separate use, be created, without violating 
the principle which denies effect to inconsistent and repugnant 
qualifications, as no attempt is made to restrain the aliening 
power of the object of the trust, until she enters into that state 
to which the restriction is adapted. It was supposed, therefore, 
that if no act was done by the cestui que trust, while sole, to 
emancipate herself from the restriction, the coverture, when it 
supervened, had the effect of fastening such restriction on her, 
in the same manner as if it had existed at the time of its origi¬ 
nal imposition. To the surprise of the profession, however, a 
restriction on alienation applied* to future coverture, was pro¬ 
nounced by Sir L. ShadweU to be invalid in Neicton v. B^id (d), 
and Bromi v. Pococh (c), though without much consideration. 
Lord Brougham^ too, in Woodnmton v. Walker, expressed (as we 
have'l^en) his strong doubt of the capacity of a testator or settlor 
to create a fetter on alienation which should attach during 
(d) 4 Sim. 160. («) 6 S^ 663. 
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future ooYerture, and from time to time fall off, when suoh 
coverture determines. But it may he asked, is not a trust for 
separate use during future coverture (the validity of which 
neither he nor the V.-C. attempted to impeach (/)), obnoxious 
to the same line of reasoning ? It comes into operation on each 
successive coverture, and expires at its determination, and what 
principle of law forbids the creation of a prospective restriction 
on alienation in the same manner ? Both the trust for separate 
use, and the fetter on alienation, are certainly not applicable to 
the actual condition of the cestui que trust, while sole; but no 
attempt is made to apply them to suoh condition; they are 
only to arise on a change of circumstances, to which they are 
adapted, and in which, therefore, th‘e supposed incongruity does 
not exist. Separate property is the creature of equity, and 
according to Lord Eldon^s reasoning in Brandon v. Rohinson {( 7 ), 
as equity conferred the power of alienation as an incident to the 
trust for separate use, why should it not modify the power as 
convenience or the exigency of the case requires ? 

Happily, the subsequent oases of TuUett v. Armstrong (A), and 
Soarborotigh v. Borman {i), have established beyond dispute the 
validity of a trust for the separate unalienable use of a woman 
during future coverture. In each of those oases Lord Langdale^ 
M. E.; and on appeal. Lord Gottenham, held a trust of this 
nature to be valid. “ After the most anxious consideration,” 
said the L. 0., in concluding an elaborate judgment in the 
former case, “ I have come to the conclusion that the jurisdic¬ 
tion which this Court has assumed in similar oasps, justifies it in 
extending it to the protection of the separate estate, with its 
qualification and restrictions attached to it throughout a sub¬ 
sequent coverture ; and resting such jurisdiction upon the 
broadest foundation, and that the interests of society require 
that this should be done. When this Court first established the 
separate estate it violated the laws of property as between hus¬ 
band and wife; but it was thought beneficial, and it prevailed. 
It being once settled that a wife might enjoy separate estate as 


(/) Even tnistsfoTBeparateuse daring 
futpre coverture seemra exposed at one 
time to some peril by tbe often cited 
doctrine in Massey v. Parker, 2 My. & 
£. 274 ; but the apprehensions on this 
subject had considerably abated, even 
before the cases of Tullett v. Armstrong, 
and Scarborough v. Borman, post, 
established beyond controversy the va¬ 


lidity of restrictions on alienation ex¬ 
tending to future coverture: Davies y. 
ThornyeroJ't, 6 Sim. 420 ; Johnson v. 
Johnson, 1 Kce. 648. 

(g) Ante, 27. 

(h) 1 Beav. 1, 4 My. & Cr. 390, and 
Sweet’s Cases on Sraarate Estate, 28. 

(t) 1 Beav. 34, 4 My. & Cr. 378. 
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CHAP. XXVII. 


Validity of 
trust for sepa¬ 
rate and un¬ 
alienable use 
during future 
coverture 
finally osta- 
blishra. 
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a feme sole, the laws of properly attached to this new estate; 
and it was found, as part of such law, that the power of aliena¬ 
tion belonged to the wife, and was destructive of the security 
intended for it. Equity again interfered, and by another viola¬ 
tion of the laws of property supported the validity of the 
prohibition against alienation” (^). 

But although a life interest cannot be made to adhere to any 
person (except a married woman) in spite of his own voluntary 
acts of alienation, yet as it may be made to cease on bankruptcy 
or insolvency, so of course it may be determined on voluntary 
alienation { 1 ). 

[Bqt where a sum of money is given to be invested* in the pur¬ 
chase, in the names of trustees, of an annuity for the life, and 
for the benefit, of A., it has been doubted whether a gift over 
on alienation or bankruptcy is valid; on the ground that, apart 
from the gift over, it is an absolute interest in A., and that the 
gift over is consequently repugnant. Now, in form, and so far 
as the testator’s intention is concerned, the gift of a sum to pur¬ 
chase an annuity for A. is not an absolute gift to him of the 
sum; but the conclusion that A. is absolutely entitled to the 
sum is arrived at in this way. The trust to purchase is first 
taken to have been actually executed (for it is a perfectly lawful 
trust), and seeing from that point of view that A. may immedi- 


[(^') As to whether a trust for separate 
use is intended to apply to all future 
covertures, or only to an existing or 
contemplated coverturo, see Beable v. 
JDodd, I T. R. 193 ; .Gafee, 1 Mac. 
& G. 541, and tho cases there cited; 
Hawhea v. Hubback, L. B., 11 Eq. 5. 

(/) lewes V. Lewes, 6 Sim. 304; Carter 
V. Carter, 3 K. & J. 618.] Questions 
frequently arise as to tne effect of 
pamcular acts in occasioning forfeit¬ 
ure under clauses of this description. 
T^tere an annuity was to cease if the 
annuitant should do any act with a 
view to assign, charge, incumber or 
anticipate, it was held to be forfeited 
by his giving antinstamped memoran¬ 
dum charging the annuity with an an¬ 
nuity which he hod contracted to grant, 
Stephens v. James, 4 Sim. 499. 

^ut mere negotiation for an asnra- 
ment is no breacn, Jones v. Wpse, 2 Em. 
285; and an att^pt to alien (where 
«attempts*’ are prohibited) must bo 
subh-tui act as but for the prohibition 
would be an aliMation, Graham v. Xm, 
23 Beav. 891. A power of attomw 
nven to a creditor to receive dividends 
u irrevocable, and^^is therefore a clear 


violation of a clause against incum¬ 
bering them, Wilkinson v. Wilkinson, 3 
Sw. 515; unless arrears then due cover 
the debt, Cox v. Lockett, 35 Beav. 48. 
So is an authority by agreement with 
the creditor given to trustees to pay 
dividends to tho creditor, Oldham v. 
Oldham, L. B., 3 Eq. 404; and so 
held notwiths^ding an arrange¬ 
ment between debtor and creditor 
that the .authority should be binding 
in honour only, this being considered a 
mere contrivance to evade the condi¬ 
tion, ib. In Craven v. Brady, L. B., 4 
Eq. 209, 4 Ch. 296, marriage was held 
an act whereby a woman was deprived 
of "the right to receive or the control 
over ** rents of real estate. But in Bon~ 
field v. Sassell, 32 Beav. 217, a personal 
annuity to a woman with a clause pro¬ 
hibiting any act whereby it might 
" vest or become liable to vest ** in any 
other person, was held not forfeited by 
maniag^e. 

By deed one may settle even his own 
property on himself for life, with an 
effe^al proviso for cesser on voluntary 
alienation, Brooke v. Pearson, 27 Beav. 
181; Knight v. J^^ne, 30 L. J. Ch. M9. 
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[ately sell the anniiity, the Court dispenses with the aotoal pur- obap. zxvn. 
chase, and holds that A. is entitled to immediate payment of the 
sum; But where the annuity when purchased is to he subject 
to a gift over, the same point of view does not necessarily 
present the same conclusion. The case would then seem to be 
the same os if the testator, being possessed of an annuity pur 
autre vie, had bequeathed it in trust for the cestui que vie, with 
a gift over in case of alienation. 

The question was raised in Hatton v. May (m), and it was ^auon v. 
held by Sir Ji. Malinsj V.-O., that the gift over on alienation was 
good. And Sir B. KindersUy^ V.-O., appears to have been of 
the same opinion: for in Bay v. Bay (w) where, after a life estate Baij v. Day. 
in the whole, the trust of one share of residue was to purchase 
a government annuity for the life of 0., and to pay the same to 
him as it became due and not by anticipation; but if 0. should 
either before or after the testator’s death become bankrupt or 
incumber the annuity, then over; 0. died in the lifetime of the 
tenant for life without having incumbered or become bankrupt, 
so that the exact point did not arise; but in dealing with the 
question whether or not C.’s representatives were entitled to the 
share, the V.-O. had to consider the effect, as a matter of con¬ 
struction, of the gift over; and he distinguished between the 
restraint on anticipation, which (he said) apart from the gift 
over, would have been void in law^ and the gift over, which ho 
treated as an effectual provision, without a hint that he thought 
it open to any objection in point of law. 

But if the testator directs the annuity to bo purchased in the 
name of the annuitant, here, the purchase would no sooner be 
made, than all control over the annuity would be gone, as com¬ 
pletely as if the will had contained no gift over: the annuitant 
therefore is entitled to immediate payment of the value (o).] 

III. It is now proposed to treat of conditions in restraint of Conditions in 
marriage. The numerous and refined distinctions on this sub- 
ject, however, do not apply to devises of, or pecuniary charges Distinction in 
upon, real estate (p), but are confined exclusively to personal 
legacies [and money arising from the sale of lands (^)]; and, estate. 

[(m) 3 Oh. D. 148. See also Dovoer ▼. but too diorUy rq>orted, 1 Drew. 669. 

Eayne, L. B., 8 Eq. 262, the conflict (o) Smt-FouhUmy.J^rbtry 3 0h. D. 
betwera which and Day y. Day, inf., is 28o»] 

upon another point (vide ante, Vol. I. (p; Revta y. Eem§, 6 Vin. Ab. 343, 

p. 397} and not, it is submitted, on the pi. 41; Hervey j. Aston, 1 Atk. 361; 
point here dealt with. Reynish y. Mamn, 3 Atk. 330. 

(») 22L. J. Ch. 878,Jur. 586; also, [( 7 ) Bellairs y. BoBairs, L. B., 18 Eq. 
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with regard to the latter, they owe their introduotion to the 
ecclesiastical courts, who, in the exercise of the jurisdiction 
[they once possessed] over personal legacies, it is well known, 
borrowed many of theii' rules from the oivil law. 

By this law, all conditions in wills restraining marriage, 
whether precedent or subsequent, whether there was any gift 
over or not, and however qualified, were absolutely void (p ); 
and marriage simply was- a sufficient compliance with a condi¬ 
tion requiring marriage with consent, or with a particular indi¬ 
vidual, or Under any other restrictive circumstances (q) ; but this 
doctrine did not apply to widows. 

Our Courts, howovor, [while they equally deny validity to con¬ 
ditions in general restraint of marriage, though accompanied by 
a gift over (r), yet] have not adopted the rule of the civil law 
in its unqualified extent, but have subjected it to various modifi¬ 
cations. “By the law of England,” says an eminent Judge, 
“ an injunction to ask consent is lawful, as not restraining mar¬ 
riage generally (s). A condition that a widow shall not marry, 
is not unlawful (t). An annuity during widowhood («), a con¬ 
dition to marry or not to marry T., is good (or). A condition 
prescribing due ceremonies and place of marriage is good (y); 
still more is the condition good which only limits the time to 
twenty-one (3), or any other reasonable age («), provided it be 
not used as a cover to restrain marriage generally ” {b). [Condi¬ 
tions not to marry a Papist (<?), or a Scotchman (d), not to marry 
any but a Jew (4?), and that a man shall not marry again (/), 
have also been h^ld- good. / 

On the other hand, a condition not to marry a man of a par- 


[510, 616, per Jeisel, M. B. The case 
-was one of a mixed fund, and waehcld 
governed by the rule respecting per¬ 
sonalty.] 

(p) *Godolph. Orph. Leg. p. 1, c. 15. 
W) Ib. p. 3, 0 . 17 . 

[(r) Morlfij V. RnirtbldsoH^ 2 Hare, 
670 ; Lloyd v. Lloyds 2 Sim. N. S. 2.56; 
Jiellaira v. Lellairs, L. R., 18 Eq. 610.] 
(#) Sullott V. Jeu'ka, 2 Ch. Hop. 95; 
Creayh v. Wilson, 2 Vcm. 673; Ashton 
V. Ashton, Pro. Ch. 226 ; Chauneey v. 
Graydon, 2 Atk. 616 ; Hemminys v. 
Munekley, 1 B. C. C. 303 ; Dashuood v. 
BulkeUy, 10 Ves. 230. 

{tyjiarton v. Barton, 2 Vcm. 308; 
[Lloyd V. Lloyd, 2 Sim. N. S. 216; 
whether the bequest be by the hus¬ 
band or another, Neviton v. Marsdm, 
2 J. & H. 360]. 


(m) Jordan v. Holkham, Amb. 209. 

{x) Jervoise v. Luke, 1 Vera. 19, See 
also Bandall v. Bayne, 1 B. C. C. 66, 
ante, 3; [Lavis v. Angel, 4 D. F. & J. 
624. 

(y) In JIaughton v. Hattghton, 1 Moll. 
611 ^a case of real estate), a condition 
requiring marriage to be according to 
the rules of the Quakers was held valid. ] 

(c) Stackpole v. Beaumont, 3 Ves. 89. 
[(a) Yonge v. Furse, 8 1). M. & G. 

766 (twenty-eight).] 

(6) Per Lord Tkurloic, in Seott v. 
Tyler, 2 B. C. 0. 488. 

[(<•) Luggan v. Kelly, 10 Ir. Eq. Rep. 
296. 

(d) Ferrin v. Lyon, 9 East, 170 (real 
estate). 

(e) Hodgson v. Halford, 11 Ch. D. 969. 
(/) AUon V. Jaehaon, 1 Ch. D. 399. 
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[tioular profession (^), or a man who is not seised of an estate in CHAP. XXVIX. 
fee, or of perpetual freehold of the annual value of 500/. (4), is 
said to he too general, and therefore void. 

But a bequest during celihaoy is good; “ for the purpose of Limitation 
intermediate maintenance will not he interpreted maliciously to 
a charge of restraining marriage” (*). “ This is not a subtlety 

of our law only: the civil law made the same distinction” (/;). 

And no gift over is required to make the restriction in this form 
effectual (/).] 

But generally to make a condition to ask consent effectual Gift over is 
there must be a bequest over in default, otherwise the condition 
will be regarded as in terrorem only(m). “Different reasons conditiouto 

T. \ • j n ■ A-t-• X* L T- X flisk oonssnta 

nave been assigned lor allowing this operation to a bequest over. 

Some have said that it afforded a clear manifestation of the in¬ 
tention of the testator not to make the declaration of forfeiture 
merely in terrorem, which might otherwise have been presumed. 

Others have said that it was the interest of the legatee over 
which made the difference, and that the clause ceased to be 
merely a condition of forfeiture, and became a -conditional limi¬ 
tation, to which the Court was bound to give effect. Whatever 
might be the real ground of the doctrine, it was held that where 
the testator only declared, that in case of marriage without con¬ 
sent, the legatee should forfeit what was before given, but did 


[(<;) 1 Eq. Ca. Ab. 110, pi. 1, n. in 
mar};. 

(A) Keily v. Monch, 3 Ridg. P. 0.205. 
(i) Seott V. Tykr, Bick. 722; Heath 
V. Lewis, 3 D. M. & G. 964 ; Potter v. 
Itiehards, 24 L. J. Ch. 488, 1 Jur. N. S. 
462; Evans v. Eosser, 2 H. & M. 190. 
And see Btdlock v. Bennett, 7 B. M. & 
G. 283; Webb v. Grok, 2 Phill. 701. 

(A) Per Wilmot, C. J.,Wilm. Op. 373. 
But the distinction does not hold in 
gifts of real estate, Jones v. Jones, 1 
Q. B. B. 274, stated infra. 

(1) Heath V. lAwis, 3 B. M. & G. 
964.1 

(«j) 2 Ch. Rop. 96; 2 Freem. 41; 2 
Eq. Ca. Ab. 212; 1 Ch. Cas. 22; 2 
F^m. 171; 2 Vem. 367; 2 Vem. 462; 
Pro. Ch. 662; 2 Eq. Ca. Ab. 213; Sel. 
Cas. in Ch. 26; 1 Atk. 361; Willos, 83; 
2 Atk. 616; 3 ib. 330; 1 Wils. 130; 3 
Atk. 364; 19 Ves. 14. Two cases, in¬ 
deed, may be cited which may seem to 
militate against the rule ascribing this 
effect to a bequest over— Underwood v. 
Morris, 2 Aik. 184; a.'oA. Jones v. Suffolk, 
1 B. C. C. 628; but the authority of 
the former was doubted by Lord Lough- 
borough, in Hemmings v. Munckley, 1 B. 
C. 0. 303, 1 Cos, 31^ and deni^ by 


Lord Thurlow, in Scott v. Tyler, 2 B. 

C. C. 488; and in the other {Jmes v. 

Suffolk) it is to be inferred from the 
judgment, though the fact is not dis¬ 
tinctly stated, tliat one of the persons 
whose consent wee required was dead, Beath of 
and consequently the ^t over on mar- persons whose 
liage without consent failed; and [oven consent is re- 
if the general rule were not (as, how- quired. 
ever, it seems that it is)] that where 
the act or event which is to give effect 
to the gift over and defeat the prior 
defeasible jnft becomes impossible, the 
former is defeated, and tiie latter is 
rendered absolute (ante, p. 11 ), yet 
where the effect of a contrary construc¬ 
tion would bo, as in the present case, 
to impose a general restraint on the 
maiTiago of the first devisee or legatee, 
after the death of the person whoso 
consent is required, the case seems to 
fall within the ^irinciple on which con¬ 
ditions restraining marriage generally 
have been considered as void; the ne¬ 
cessary consequence of which would be, 
that the first legacy is absolute, and tho 
substituted gift fails. The same ob¬ 
servations apply to Peyton v. Bury, 2 
P. W. 626. 
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not say what should become of the legacy, in such case the de¬ 
claration was wholly inoperative” («). 

This observation, it will he seen, refers to conditions subse¬ 
quent, and certainly it is in regard to them only that it can he 
made with confidence; for though in many of the oases already 
cited the condition was precedent, yet there are, on the other 
hand, not a few such cases in which a compliance with a condi¬ 
tion to marry with consent, though unaccompanied by a bequest 
over, has been enforced. 

On examining these cases, however, it seems that in each of 
them there was some circumstance which afforded a distinction; 
and though some of these distinctions may appear to savour 
of excessive refinement, and were not recognized byihe Judges 
who decided the cases, yet in no other manner than by their 
adoption can many of the modem cases be reconciled with the 
stream of general authorities. But it is impossible that the 
reader should receive without some degree of jealousy a plan 
for reconciling these cases, when an eminent Judge (o) expressed 
an opinion that they were so contradictory as to justify the 
Court in coming to any decision it might think proper. With 
diffidence, therefore, the writer submits that, according to the 
authorities, conditions precedent to marry with consent, unac¬ 
companied by a bequest over in default, will be held to be in 
terrorem, unless in the following cases. 

!Pirst, Where the legatee takes a provision or legacy in the 
alternative of marrying without the consent, CreagliY. Wilson (p), 
Oi'lkt V. Wrag (y). . In Creagh v. Wilson this principle is not 
expressly stated to have governed the decision, but it can be 
accounted for only on this ground. The smallness of the alter¬ 
native legacy could make no difference, if the principle be, as 
apparently it is, that the testator, by providing for the event of 
the condition being broken, shews that he did not intend it to 
be in terrorem only. In GKllet v. Wray^ the alternative provision 
was an annuity of 10/.; and Lord Conp^r held, that as the 
legatee was provided for, equity could not relieve (r). 

(») Per Sir W. Grant, in Llotfd v. 261,tiiedrciun8tanoe of anotber legacy 
Branton, 3 Mer. 108. being given free from any snob condi- 

(o) See Lord Loughboroughla judg* tion of marrying vrith consent was not 
mentin Staekpolev.Beaumont, SYes. 98. regarded as an ^temative provisionso 

(p) 2 Yem. 573, I Eq. Ca. Ab. Ill, as to brin^ it vritbin this exception, 

jd, 6., Against this decision, however (of tbe 

(o) '1 P. W. 284. . Insb Court of Exchequer), there was 

M ITieJi!* V. Bendarvie, 2 Ereem. 41, an appeal toD. P., which was oompro- 
2 ]^. Ca. Ab. 212, pi. 1, in which this misM. But BeyniaA v. Martin, 3 Atk. 
principle is denied, is of no authoriiy. 330, seems to go to the same point. 

In Bohue v. LytagM, 2 B. P. 0. Toml. 
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Secondly, Wliere marriage with consent is only one of two chap. xxto. 
events, on either of which the legatee wiU he entitled to the wiiero legacy 
legacy; as where it is given on marriage with consent, or attain- an*SSiiatiTe 
ing a particular age, Semmings v. Mwickley 8cott v. Tyler {t). event. 

In these cases •either of the events happened. In Hemminga v. 

Munehleyi the legatee married without consent, and died before 
attaining the required age. In Scott v. Tyler the alternative 
event was reaching a particular age unmarried, and the legatee 
defeated the gift qu&cunque vi& by marrying without consent 
before that age. 

Thirdly, Where marriage with consent is confined to minority, Where mar- 
Stackpole y.^Beaumont (?/). Lord Loughborough^ in his judgment c^e^ia^re- 
in this case, observed, that it was perfectly impossible to hold strict^ to 
that restraints on marriage under twenty-one could be dispensed 
with, now (i. e. since the Marriage Act of 26 Geo 2, o. 33) 
that such marriage was contrary to the political law of the 
country, unless (if by Hcence) with the consent of parents; and 
the testator merely places trustees in the room of parents (uj). 

In all such cases, therefore, the legatee must comply with the ObservstionB. 
condition ^imposed on him by the will, although there is no 
bequest over. They certainly shew the anxiety of the Judges 
of later times to limit as much as posssble the rule adopted from 
the civil law, which regards such restraining conditions as being 
in terrorem only; and suggest the necessity of great caution in 
its application to aU other cases of conditions precedent, since it 
is not easy to calculate whether future Judges will adopt the 
distinctions which modem oases present, or treat them as getting 
rid altogether of the in terrorem doctrine, as applicable to con¬ 
ditions precedent'(y). Such, indeed, we may collect was the 

intention of Lord Loughborough^ who in Stackpole v. Beaumont 
made a general and indiscriminate attack on the qualified adop¬ 
tion of the rule of the civil law, as applicable either to personal 
legacies or legacies charged on real estates, conditions precedent 


(«) 1 B. 0. G. 303, 1 Cox, 39. 

(£) 2 B. C. C. 431. [And see Oar- 
dt»«r V. SlateVt 26 Beav. 609, where, 
however, there was also a gift over.] 
(w) 3 Yes. 89. See also ^mmiftyev. 
Mun^ley, 1 B. 0. 0. 303, nfeiTM to 
sapra, where the age on whioh the lega¬ 
tee was to become entitled, indepen- 
dwtly of the condition of marrying 
with consent, was eighteen; and Seott 
V. 2 B. C. 0. 431, where it was, 
as to one moiety twenty-one, and the 
other twenty-ftve. 


{x) The Courts seem to have inclined 
grratly to confine marria^ oonifitions 
to marrian during minonty or within 
the period fixed for the payment of the 
legacy, Knojgp v. Not/et, Amb. 662; 
Oabem v. Sroum, 6 Yes. 627; ATisy v. 
Withert, Cas. t. Talb. 117, 1 Eq. Oa. 
Ab. 112, pi. 10; iDufjfan v. ATeZ/y, 10 
Ir. Eq. Itep. 473; Weat v. Weat, 4 Gif. 
198.1 

(y) Such a oonclnaion would overturn 
Reyniah v. Martin, 3 Atk. 330, and 
many other cases decided upon great 
deliberation. 
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or subsequent. His decision may, and it is conceived does, rest 
on solid groimds; but bis observations do not evince that respect 
for authority and established principles which has charaotensed 
his successors. [However, in Yonge v. FurBe{z), a condition 
precedent not to marry under twenty-eight was held effectual, 
though there was no gift over, and no other circumstance to bring 
it within either of the three categories mentioned above.] 

But it should be remembered that no question exists as to the 
applicability of the in terrorem doctrine to conditions subse¬ 
quent {a). 'And here it may be observed, that, admitting it to 
the fullest extent in regard to conditions precedent; yet, in such 
a case a legacy given on marriage with consent cannot be claimed 
by the legatee while unmarried^ as the doctrine dispenses only 
with the consent, not with the marriage itself (fi). 

It has been decided that where a condition of this nature is 
annexed to a specific or pecuniary bequest, a residuary clause in 
the same will is not equivalent to a positive bequest over, in 
rendering the condition effectual (c), unless there is an express 
direction that the forfeited legacy shall fall into the residue (d). 
[And it was held in Keilg v. Monck (e), that a direction that a 
forfeited legacy should fall into a fund created for payment of 
debts and legacies, there being no deficiency in the general per¬ 
sonalty to occasion a resort to that fund, was not equivalent to 
a gift over: and a dictum to the same effect of Lord Keeper 
JSarcourt (/) was cited in support of that opinion. The ground 


[(s) 8D. M. & .G. 766. 

a See Marples v. Bainbridge^ 1 
. 690 (sccoud mSrriago of widow); 
Wheeler v. Bingham, 3 Atk. 368 (mar¬ 
riage with consent). W — v. B —, 11 
Beav. 621, where the condition was not 
to many any daughter of A., seems 
also referable to this ground; for 
“and” coidd not (as a^ears to have 
been argued) be chan^dinto “ or” so 
as to understand a ^t over, on breach 
of one alternative during the life of 
T., to T.’s widow ; while, without the 
change, there was no gift over cor- 
r^onding accurately with the con¬ 
dition.] 

(6) Ifarbut v. Hilton, 1 Atk. 381. 

{e) Semphill v. Bayly, Pre. Ch. 662 ; 
Baget y., Haywood, cit. 1 Atk. 378; 
Scott T. TyUr, as reported Dick. 723; 
which overrule Amoa v. Homer, 1 Eq. 
Ca. Ab. 112, pi. 9. 

(d) Wheeler v. Bingham, 3 Atk. 364; 
Lloyd V. Branton, 3 Mcr. 108, over- 
raung tlie dictum in Berea v. Het-ne, 
6 Yin. Ab. 343, pi. 41, and Mr. Sopet'^a 


suggestion, 1 Bop. Leg. 327. Sco also 
Bllia v. JSllia, 1 Sch. & Lof. 1; [^Steven- 
aon V. Abington, 11 W. K. 935. 

(«) 3 Bidg. P. 0. 206. Legacies, 
charged on real in aid of the personal 
estate, were there ^ven tothe testator’s 
daughters, payable on their respective 
days of marriage, subject to a proviso, 
that if either married without consent, 
or a man not seised of an estate in fee 
or of perpetual freehold of the annual 
value of 6001., she should forfeit her 
legacy, which was then to sink as in 
the text; one daughter married with 
consent but her husband had not the 
requisite estate. Lord Clare was of 
opinion that she was nevertheless en¬ 
titled to her legacy on either of two 
grounds: first, that the legac]|k was 
pecuniaiy and there was no gift over; 
or seconmy, that even if it were held 
that the legacy was a char^ on ^e 
realty, the condition was ulegad at 
common law, being too generally hi 
restraint of marriage. 

(/) Pre. Ch. 360.] 
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[of tHis opinion was, that in order to constitute such a gift oTer, aokf. xxm. 
there must appear a clear distinct right vested in a third person; 
but as there was no necessitj to resort to the fund, there was no 
peraon who had sucl^a right; there was therefore no gift over. 

It is conceived, however, that thisreaiiouing could not be applied 
to a case where a clear undoubted gift over lapses.] 

As the rule which denies effect to a condition restraining mar- Effect where 
riage, unless accompanied by a bequest over, is (wo have seen), ^^Sieon 
confined to bequests of personal estate [and money arising from 
the sale of land], it follows that where a condition of this nature 
is annexed to a legacy which is charged on real estate, in old of 
the personalty, the condition will, so far os the latter (which is 
the primary fund) is capable of satisfying the legacy, be invalid; 
while, to the extent that it becomes an actual charge on the real 
estate, it will be binding and effectual {g). 

It is remarkable, that in the early cases of conditions to marry 
with consent annexed to devises of land, no attempt was made quiringmar- 
to argue that the condition was not broken or rendered impos- 

" . , . . consent IB 

sible by marriage without consent, as the devisee might survive broken hj a 
his wife or her husband, and then be in a situation to comply 
with the condition. Upon this principle Lord ThnrhiVy in seat. 
Randall v. Payne {h) held that a gift in cose J. and M. did not 
marry into certain families did not arise on their marrying into 
other families, as they had their whole life to perform the con¬ 
dition ; but in a modem case (i), a devise subject to a condition 
of this nature was held to be forfeited by marriage into another 
family. There were circumstances distinguishing^it from Randall 
V. Payne^ particularly a legacy payable at twenty-one or mar¬ 
riage, by way of alternative provision, which showed that the 
testator had a first marriage in contemplation. 

[The same argument might arise with regard to a bequest 
of personal estate if the case were one of those in which a con¬ 
dition precedent may be enforced without a gift over (Je). Thus 
in Clifford v. Beaumont (/), where a legacy was given by the 
testator to his daughter L., payable upon her marriage ** with 
such consent and approbation as aforesaid,” (the reference being 
to a clause requiring marriage “ if before twenty-one with the 
consent of trustees”): the legatee married under twenty-one 

(a) Bemith t. Martin, 3 Atk. 330. (t) Lowe y. Mannere, 6 B. & Aid. 

(h) 1 B. C. 0. 66, ante, 3. See also 917. 

Page r. Mayward, 2 Salk. 670. [(A:} Vid. ant^ 46. 

(q 4 Buss. 826. 


J.—^voL. n. 


E 
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[and witj^LOut consent, and Lord Loughborough dedded that tha,* * 
legacy was not then payable {m). Afterwards, having attained 
twenty-one, she mafried a second husband, and. claimed the 
legacy; but Sir J. Leach, M. B., thouglit himself precluded 
from allowing the claim by the previous decision. That decision 
however, appears in fact to have left the point untouched; and 
Sir J. Leaches judgment has consequently been questioned (n).] 
But, even in regard to devises of real estate, it seems to be 
generally admitted (though the point rests rather on principle 
than ’ decision), that unqualified restrictions on marriage aro 
void, on grounds of public policy. Though (o), where lands 
were devised to A. in fee, with an executory limitation over if 
she married with any person bom in Scotland, or of Scottish 
parents, the devise over was held to be valid, as not falling 
within this principle; it is evident, from Lord ElhnhorougKe 
few remarks, that he would have considered a devise over, 
defeating the estate of the prior devisee on marriage generally, 
to be void. ' 

[In Jones V. Jones (p), too, it was said by Blackburn, J., 
that there was strong authority that where the object of the 
will was to restrain marriage and to promote celibacy, the Court 
would hold such a condition to be contrary to public policy and 
void. In that case a testator devised land to three women, A., 
B., and 0., to possess and enjoy the same jointly during their 
lifetime, and when any or some of them should die he gave their 
shares to be possessed and enjoyed by D. and her daughter E., 
during their lifetime, provided that E. continued single, other¬ 
wise if she should marry her share was to go to the others, share 
and share alike. E. married; and it was held that her estate 
thereupon ceased; for that there appeared to be no intention to 
promote celibacy, but only that if 0. married she should be 
maintained by her husband. Blackburn, J., said, the will “comes 
to this, * 1 have left to three women enough to live upon, and if 
one of them dies 1 bring in B. and E.; but if E. (I suppose as 
the youngest she was most likely to change her state) haj^ens 
to many, her husband must maintain her and her share shall 
pass to the rest.’ .... Looking at the object of this will and 
the fact that the testator probably thought that hiiF property was 
not more than enough for these women to live upon together, 

[(m) StackpoleY.Beaummt,SYeR.S%. (o) iVmM t. 9 East, 170. 

(»1 See JSeautnont v. Sguirf, 17 Q. B. up) 1 Q. B. D. 279. 

905.] 
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[his direction that the one who married should lose^ her share cbat. xmi. 
cannot be said to be. contrary to public policy.” 

It was argued that the distinction between a limitation and a 
condition was established by authority and was fatal to the 
condition in this case; but it woe Leld that those authorities 
were inapplicable to devises of real estate, and that ah this will 
showed the testator’s object not to be restraint of marriage *it 
was immaterial that the disposition was in form a condition: 
what he intended was a limitation during celibacy. 

Public policy is equally violated by a condition the natural 
effect of which is to promote celibacy, whether the testator 
intended it so to operate or not; but if it is a question of intention, 
it is certainly more agreeable to general rules to collect that 
intention from the whole context than to insist on its being 
manifested by a partioqjiar form of words (< 7 ).] 

It has been decided, that a requisition to marry with consent, Logat^ mar- 
imposed by a testator on his daughters, then spinsters, did not Sto?s^e-* 
apply to a daughter who afterwards married in the testator’s 
lifetime, and was a widow at his death (/*). The contrary con¬ 
struction would have produced the absurdity of obliging the 
legatee to marry again, in order to provide for her children, if 
any, by her first husband. And in such a case, it seems, if 
the legatee marry with her father’s consent, or even his sub¬ 
sequent approbation («), she will be entitled to all the benefit 
attached by him to marrying with the consent required; as it 
is impossible to suppose that a testator could intend to place a 
daughter, marrying with his own consent, in q worse situation 
than if she had mairied with that of his trustees (^). [The 
substance of the condition is to guard against an improvident 
marriage, and to thi^ end the control of the testator himself 
is equivalent to that of his deputies: the condition is sub¬ 
stantially performed. But a condition not to marry before a 
given age (t<), or requiring marriage with A. (t^), or not to marry 
again (<r), is in no sense performed by the testator giving his 


[(;} IsxMight T. Comptont 9 East, 267, 
stetM ante, Vol. L, p. 496, a limta- 
tion until mamage was assumed to be 
•'alid ] 

(r) Crommlin v. Cnmmelm, 3 Yes. 
227. 

(») Wheeler ▼. Warner, 1 S. & St. 
304. , 

(<) Clarke y. Berkeley, 2Veni. 720; 
Famell v. Lyon, 1 V. & B. 479; 

B 


[Coventry v. Higgvne, 14 Sim. 30; TWs- 
dale r. TweedaU, 7 Ch. D. 633. 

(»} Yonge y. Furae, 8 D. M. & Gf'. 766. 
Iv) Bavu y. Angel, 4 D. F. & J. 624. 
(f) Bullock y. Bennett, 7 D. M. & G. 
283; Weet y. Kerr, 6 Ir. Jur. 141. The 
circumstance that the restriction was 
in the iorto, dl a limitation during 
widowhood appears not to have been 
essential to these deounons. 

2 
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[consent to a marriage before the prescribed age, or to a marriage 
with some one else Uian A., or to a second marriage (as the case ‘ 
may be). Possibly he intended the legacy to stand freed from 
the condition: but he could only effect that object (at least 
since the stat. 1 Yict. o. 26») by some means authorized by that 
statute (y).] 

It seems that the assent of trustees will sometimes be pre¬ 
sumed from the non-expression of their dissent, according to 
the maxim, qui tacet comeniire ndetuvy especially if the express 
assent were withheld with a fraudulent intent (z); [and, in the 
absence of direct evidence, assent will be presumed, where no 
objection to the legatee’s title is taken for a long period of time 
after the alleged forfeiture has taken place (a).] But where 
the consent is required to be in icriting, it is not clear that any 
misconduct on the part of the trustees would be a ground for 
dispensing with it. Thus in Mesgrett v. Mesgrett (6), though 
the trustee was actuated by the motive of inveigling the legatee 
into a match without his consent, in order to transfer the portion 
to one of his own children, yet the Lord Keeper laid some stress 
on the circumstance that a consent in writing was not required; 
and Lord Eldon, in Clarke v. Parker (c), observed that it would 
be difficult to support the decision if it hod been. On the other 
hand. Lord Hardwicke, in Strange v. Smith {d), held that the 
mother, whose consent in writing was required, had, by making 
the offer to, and permitting the addresses of the intended hus¬ 
band, given consent to her daughter’s marriage, which she could 
not retract, thoqgh there appears to have been no written con¬ 
sent ; a circumstance to which his lordship does not once advert, 
nor, which is still more singpdar, does Lord Eldon, in his com¬ 
ments on this and the other coses, in Clarke v. Parker, notice it. 
Sir J. Leach (e), thought that the accidental omission of a trustee, 
who approved the marriage, to give a consent in urifing, would 
not have invalidated it; but* in the case before his Honor, the 
requisite consent was held to have been contained in a letter 


[(y) In Smith v. Cowdei'j/, 2 S. & St. 
358, before the act, a condition not to 
many A. was held dispensed with by 
tostator consenting to marriage with 
A. This case was relied on by Wood, 
V.-O., in Fioiett v. Brookman, 26 L. J. 
Gh. 308, as authority for holding, upon 
'-h will dated 1850, that forfeiture for 
breach of a condition, nCt to dispute 
another document, had been waivea W 
tiie testator’s acts. Sedqu. The V.-O. 
also held that simple oonfitmaiion of 


the will by codicil subsequently exe¬ 
cuted set up the mft free from the 
condition. Sed qu. j 
(z) Mesgrett r. Mesgrett, 2 Yem. 580; 
[Berkleg v. Ryder, 2 Ves. 533. 

(a) Re Birch, 17 Bear. 358.1 
(5) 2 Vem. 580. 

M 19 Ves. 12. 

(d) Amb. 263. 

le) Worthington v. Evans, 1 S. & St. 
165. 
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written by the trustee before the marriage, though a more obap.zxwi. 
formal writing was in his contemplation (/).. 

The Courts are disposed to construe liberally the expressions ExpresaioDs 
of persons whose consent is required (y), especially if they have 
sanctioned, by their acquiescence, the growth of an attachment strued. 
between the parties {k). In Pollock v. Croft (/), [where, under 
the circumstances, consent was not required to be in writing,] 
a general permission to the legatee to many according to her 
discretion, appears to have been deemed suffioient, without any 
further consent. 

A consent to a marriage with A., of course, is no consent to 
a marriag€f with B., though B. should, for the purpose of the 
marriage, and with the fraudulent design of deceiving the trustees Ab to mar- 
as to his identity, assume the name of A. (A), (supposing the 
maniage, under such circumstances, to be lawful) (1). 


[(/) See also Ze Jeme v. Sttdd, 6 
Sim. 441.] 

{g) Bamj v. Besbouverie^ 2 Atk. 261; 
but as to which, see Clarke v. Parker^ 
19 Ves. 12; Bi*Aguilar v. Brinkwater, 
2 V. & B. 225. 

(A) B'Aguilar v. Brinkwater, 2 V. & 
B. 226. 

(t) 1 Mcr. 181; [soo also Mercer v. 
Hall, 4 B. C. C. 326.] 

(A) Where (as sometimes occurs) a 
person dro^B his real name and assumes 
another, without any authority, a mar> 
riage by the adoptm name (being the 
name by which he is generally known) 
is clearly valid. And oven the adop> 
tion of a false name, pro h&c vice, will 
not, under the statute of 3 Qeo. 4, c. 75, 
invalidate a marriage, unless the mis^ 
miner is known to bqtfy parties, 

t And here it may be observed that a 
gift by will to a person described as the 
husband or wife [or widow] of another 
is not in general affected by the fact of 
the devisee or legatee not actually an¬ 
swering the description, by reason of 
the invalidity of the supposed marriage, 
[or by reason of the second marriagfe 
of the supposed widow,] or otherwise: 
Oiks V. Giks, 1 l&e. 686; [Hw d. 
Gains v. JRouse, 6 C. B. 422; jRishton v. 
CoAA, 6My. & C. 146; SePetts, 27 Beav. 
576; lepine v. Bean, L. B., 10 Eq. 160.] 
And, on the same principle, a legacy to 
a person described as the testator’s in- 
triided wife has been held to be pay¬ 


able, although the testator did not' 
eventually marry her: Sehloss v. Stiebel, 

6 Sim. 1.* A different rule prevailed, 
however, where a fraud had been 
practised on a testatrix, the discovery 
of which, there was reason to suppose, 
would have destroyed the motive for 
the gift. As, in Kennell v. Abbott, 

4 Yes. 804, where the testatrix, under 
a power, bequeathed a leapeuiy to a man 
whom she described and with whom 
she lived os her husband: the marriage 
was invalid, on account of his having 
a wife at the time, but tlio fact was 
never known to the testatrix. Under 
these circumstances, the legacy was 
held to bo void. [See also Wilkinson v. 

Joughin, L. B., 21^. 319, where the gfift 

to the fraudulent ‘’wife” failed, but 

that to the innocent “ step-daughter” 

was upheld. But these cases are pro- f Qjfi; 

perlv within the exclusive jurisdiction poged hus- 

of the Probate Court, ante, Yol. I., h^Qd or wife 

P" 27.] beinir 

(1) Billon V. Harris, 4 Bh. N. S. 329, actually such. 
In this case, the marriage was hod ^ 

with a person whom the testator had 
prohibited the legatee from associating 
with or having any further knowledge 
of: expressions which Lord Brougham 
appeared to think did not necessarily 
extend to niarriage; but Lord 
(whomLordBrowy^m consulted) seems 
to have inclined to a contrary (pinion. 

However, this point did not anw, ac¬ 
cording to the Mjudged construction. 


* This was before the act 1 Viet. 
0 .26, under which the marriage would, 
if it hod taken plao^y, have been a revo¬ 


cation of the bequest, ante, Yol. L, 

p. 128. 
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Consent 
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executor and 
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consent not 
necessary. 


It soems, that if trustees Tvithhold their consent from a vicious, 
corrupt, or unreasonable cause, the Court will interfere (w); hut 
in such a case the onus of proof would lie on the complaining 
party, and it would not he incumhent on the trustee to assign 
any reason for his dissent, even although the person whose con¬ 
sent is required he the devisee over(n), notwithstanding the 
douht thrown out hy Lord Hardtokke, in Harvey v. Aston (o), 
and hy Lord Mansfield, in JAng v. Dennis {p) : hut of course the 
refusal of such a person would he viewed with particular jealousy. 
And ‘vi'here a trustee refuses either to assent or dissent, the Court 
will itself exercise his authority, and refer it to the Master to 
ascertain the propriety of the proposed marriage (^).® 

It seems that consent once given, with a knowledge of the 
circumstances, and where there is no fraud, cannot he retracted (r) 
without an adequate reason, unless it ho given upon a condition, 
(as that of the intended hushand making a settlement («),) which 
is not performed; hut actual withdrawal in such a case must he 
unneoessary, since a conditional consent is no consent until the 
performance of the condition. 

Where the consent of several persons is required all must 
concur; and the consent of two out of ‘ three, the third not ex¬ 
pressly dissenting, is insufficient (<). [But the weight of autho¬ 
rity inclines, after some fluctuation, towards dispensing with the 
concurrence of a renouncing executor or trustee.] Lord Hard- 
wicke, in Graydon v. Hicks (it), held that a eonsent, which was 
to he obtained of the testator’s “executor,” was not rendered 
unnecessary hy Jns renunciation. On the other hand. Sir tT. 
Leach, V.-O., (before whom Lord Hardtdcke^s decision was not 
cited,) held (ae), [in accordance with an intimation of Lord Eldon^s 
opinion in Clarke v. Parker,"] that where the marriage was to he 
with the consent of “ trustees,” the concurrence of one who had 
not acted, and had renounced the executorship, (he being also 
executor,) was not necessary. [And this was followed hy Lord 
Plunket, 0. Ir., in Boyce v. Corhally (y), where, though Graydon 


(m) Soe judgments in Clarke y. 
Parker, 19 Vos. 18 ; \J)a$kwood y. Lord 
Bulkdey, 10 Ves. 245; Peytm y. Bury, 
2 P. W. 628.] 

n) 19 Yes. 22. 

o) 1 Atk. 380. 

») 4 Burr. 2052. 

Ooldsmid y. OoldmUt, Coop. 225, 
19 Yes. 368. 

(r) Lord Strange y. Smith, Amb. 263; 
Mem y. Byvee, 1 Ed. 1; Le Jeune y. 
Budd, 6 Sim. 441. 


(<) Daahwood y. Lord Bulkeley, 10 
Yes. 230. [It seems that a settlement 
after marriage is sufficient to satisfy 
sudi a conmtional consent, ib. 244; 
Dtdey y. Betbomerie, 2 Atk. 261.] 

(t) Soe Clarke y. Parker, 19 Yes. 1. 
(w) 2 Atk. 16. 

IxS Worthington y. Evane, 1 S. & St. 
16 o* 

[(y) 2Ll.&Gk>. 102. See also A'tMfw 
y. Amheon, 4 Jur. N. S. 1034.] 
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[v. Sicks was oited, he held that a legacy with a gift over in ease obaf. xxvn. 
of marriage without the consent of the executors “ after named/’ 
was not forfeited by marriage without the consent of one of the 
persons named who had declined to act.] 

A consent, required to bo given by several persons nominatim, Whether 
of course, cannot bo exercised by survivors j and in Peyton v. 

Bury (s), it was so decided, though ihe persons were also ap¬ 
pointed executors, whose office survives; in which, however, 

Lord Thurhw seems not to have fully concurred {a) ; his opinion 
beiag, that the required consent of “ guardians,” might bo given 
by a survivor, though he admitted that it was collateral to the 
office (fi). [And with this agrees the decision in Dawson v. Oliver- 
Massey (c), where it was held that a condition precedent to marry 
with consent of “ parents,” was well performed after the death 
of the father by marrying with the consent of the mother. The 
Court read the will os requiring marriage to be “ substantially 
with proper parental consent—with the consent of the parents 
or parent, if anyf On this principle it has been held, that a 
condition not to marry A. without the written consent of the 
testator applies only to marriage during the testator’s lifetime; 
and that marriage with A. after the testator’s death, and with¬ 
out any written consent being left by him, was no breach (rf).] 

It seems to be clear, that approbation subsequent to a mar- Subsequent 
riage is not in general a sufficient (e) compliance with a condition 
requiring consent; but Lord Hardwickcy in Burkton v. l£um- 
frey{f)f took a distinction between the words “consent” and 
“ approbation,” holding the latter to admit subsequent approval, 
where coupled with the former disjunctively; but he decided the 
case principally on another ground, and in regard to the admis¬ 
sion of subsequent consent the authority of the case has been 
questioned (i^). 

Where a term was limited to trustees, upon trust to raise Ins^oeof 
portions for daughters upon marriage with consent, and upon ^ef!^**^** 
condition that the husband should settle property of a certain 
value; and the marriage was had with the requisite consent, but 

fa) 2 P. W. 626. 

la) See Joim ▼. Earl of Suffolk, 1 
R. 0. 0. 628. 

(6) See this pomt, in regard to powers 
generally, 1 Powell, Der., Jatm. 239. 

[(0) 2 Ch. D. 763. See also per 
Lora Eldon, Grant t. Dyer, 2 Dow, 84. 

In JPeytm r. Sury, sup., the condition 
was subs^uent: so tW the efl^t of 
the decision was to make the legacy 
abstdttte. The poipnr of giving or 


withholding consent does not mnerally 
pass to the representative of a last- 
surviving executor or trustee, per Lord 
Eldott, sup. 

(d) Eooth V. Meyer, W. N. 1877, 
p. 224.] 

(0) Ery V. Porter, 1 Ch. Cas. 138; 
Beyniah v. Martin, 3 Atk. 330. 

(/) Amb. 266. 

(y) See Clarkey. Parker, 19 Yes. 21. • 
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CONDITIONS 

the settlement was omitted by the neglect of the trustee; the 
Court relieved against a forfeiture, upon a settlement being 
ultimately made (^). 

It remains only to he observed, that in a case (i) in which the 
devise was on marrying mfA consent, and the limitation over 
on marrying against consent, the word “ against” was construed 
uithoutf to make it alternative to the other gift. 


IV. An obligation is frequently imposed on a devisee or 
legatee to assume the testator’s name; and in such case the 
question arises, whether the condition is satisfied by the volun¬ 
tary assumption of the name, or requires that th'b devisee or 
legatee should obtain a licence or authority from the Crown, or 
the still more solemn sanction of the legislature, unless (as oom- 
monly happens) the instrument imposing the condition pre¬ 
scribes one of those modes of procedure. 

In Lowndes v. Davies (A*), where a testator constituted A. his 
lawful heir, on condition he changed his name to C., it was held 
that A.’s unauthorized assumption of the name was sufiioient. 
So, in Doe d. Luscomhe v. Yates (/), where a condition was im¬ 
posed upon devisees not hearing the name of Luscomhe^ that they, 
within three years after being in possession, should procure their 
names to be altered to Luscombe by act of Parliament; it was 
held that this requisition did not apply to an individual who, 
before he came into possession (w), had voluntarily and without 
any special authority assumed the name of Luscombe; he being, 
it was considered, a person “bearing the name” within the mean¬ 
ing of the will («). 

[But] in Barlow v. Bateman (o), a testator gave a legacy of 


(A) O’CbtfffyAan V. Coojw, 6 Ves. 117. 
(t) Long, V. Rteketts, 2 S. & St. 179. 
Seo also Cteagh v. Wthon, 2 Vera. 673, 
1 !l^. Ca. Ab. Ill, Tfi. 6. 

(A) 2 Scott, 71, 1 Bing. N. G. 697. 

(/) 1 D. & Ry. 187, '6 B. & Aid. 643. 
Seo also Hawfnm T. Luscombe, 2 Sv. 376. 

Qh) He was under age at the time, 
and this perhaps is not an immaterial 
oiroumstimce, as Abbott, 0. J., ob- 
serred that “ a name assumed by the 
voluntary act of a young man at Am 
ovitset %nto life, adopted by all who 
know him, and by which he is oon- 
* stonily called, be^mos, for all pur¬ 
poses that occur to my mind, as much 
and effectually his name as if he had 
pbtained an act of Parliament to con¬ 
fer it upon him.” [But see 3 Dav. 


Conv. 360, n., 3rd ed.] 

(m) As to ^ts to persons of a pre¬ 
scribed name, vido Jobson'a case. Cat. M. 
676, and other cases cited, Ch. XXIX. 
ad And as to the period at which 
the conditions for the assumption of a 
name are to be performed, seo Oulhver 
V. Ashby, 1 W. Bl. 607, 4 Bur. 1940, 
ante, 8; Lowmdes v. Davves, 2 Scott, 
74; Pyot T. Pyot, 1 Yes. 336,post; Cho. 
El. 532, 676; [Langdale v. Brtggs, 8 D. 
M. & G. 391 (const^otion of “in pos¬ 
session or receipt of the rents” where 
the devised estate was reversionarv). 

Whether the assumed name is to 
stand last, or alone, as sumamo, see 
JPEynemrt v. Gregory, 1 Ch. D. 441; 
Bennett v. Ben^tt, 2 Dr. & Sm. 276.1 
(o) a P. W. 66^ 
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I, 000/. to his daughter, upon condition that she married a man cbap, xxvn. 
of the surname of Barlmc^ to he paid her on the day of such her 
marriage with a Barlow aforesaid; but if she died unmarried, 

or married a person not bearing the surname of Barlow, he gave 
the legacy to another. The daughter married a person whose 
name was Bateman, but who, at the time of the marriage, as¬ 
sumed the name of Barlow, and this was held to be a compliance 
with the condition by Sir J, Jehjlly M. E., who said, that the 
usage of passing acts of Parliament for the taking upon one a 
surname was but modem, and that anyone might take upon him 
what surname, and as many surnames as he pleased, without an 
act of ParKament. It was suggested that the husband might, 
after receiving the legacy, resume his old name, and the Court 
was requested to make an order that he should retain it, but this 
was refused. [The decision of the M. R. was, however, reversed 
in D. P., probably on the ground urged in argument that the 
testator intended a person of his own family, and originally 
bearing the name of Barlow (p). « 

Another condition frequently imposed on a devisee is that he Condition re¬ 
shall “ reside ” in a particular house. The terms of the will are •’ 

generally sileh as to leave no doubt that personal residence to 
some extent is required (^); but where no period is fixed for 
the duration of the residence, it is almost impossible to enforce 
the condition; for on the one hand it may be contended that the 
devisee must live in the house always; and, on the other, that . 
if he constantly keeps up an establishment these it will be suffi¬ 
cient if he goes there only once in his life (r). In. MV/inr/ham v. 

Bromley («), this difficulty was held insurmountable, and a pur¬ 
chaser was compelled by Lord EMon to take a title depending 
on the invalidity of the condition. “ Suppose (said the L. C.) 
the devisee had been a member of Parliament, and had had a 
house in London, would you say he did not live and reside at 

J. ?” Even should the devisee be.required to reside in the 
house during a defined period (/), or to make it his principal or 
usual place of abode (u), the condition may still be frustrated, 

[(j9) 2 B. F. 0. Toml. 272. 874, where thie difficttliy was not al- 

See cases ante, Vol. 1., p. 798. As luded to. 
to tne construction of a bluest to a («) T. & R. 630. See also 7 Beav. 
dasB of persons “residing in'this ooun- 443; 24 L. J. Ch. 488. 
tty,*’ see Daley. Atkituony 3 Jur. N. S. 0 Waleot v. Botfleld, H!n^ 634. 

41; Woode v. Thvmley, 11 Hare, 314. («) Wynne v. Fletehery 24 Beav. 430; 

(r) Per Woody V.-O., Eay, 646. See, Dunne v. DunnOy 3 Sm. & Gif. 22, 7 D. 
however, SUme v. Ds/rhery 29 L. J. Ch. M. & G. 207. 
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oHAg. xxvn. [for personal presence in the specified place for any part of a day 
is sufficient residence for that day; and it is not necessary to 
pass the night ofihat day there {x). It will depend on the par¬ 
ticular tenns of the will whether a forced absence or departure 
from the house, as where the devisee becomes bankrupt and the 
assignees sell to a purchaser who turns the devisee out (y), is a 
breach of the condition. In a case where a life estate was given 
to a married woman on condition that she should within eighteen 
months cease to reside at S., a place where her husband carried 
on a business which required his residence there, the condition 
was held void, as obliging her to neglect the performance of a 
duty, sc. living with her husband (s). And of course a life 
annuity given to A., to cease when A. and B. should cease to 
reside together, was held not to he determined by the death of 
B. («).] 


Condition 
tiiat & legatee 
shall not 
dilute tho 
'will, as to 
personal 
estate, in¬ 
effectual 
without a 
gilt over. 


.Seous, as to 
real estate; 


Sometimes a testator imposes on a devisee or legatee a condi¬ 
tion that he shall not dispute the will. Such a condition is 
regarded as in terrorem only, at least, where the subject of dis¬ 
position is personal estate; and, therefore, a legatee will not, by 
having contested the validity or effect of the will, forfeit his 
legacy, where there was probabilis causa litigandi (6), unless, it 
seems, the legacy bo given over upon breach of the condition (c). 

[But this doctrine has never been applied to devises of real 
estate: on the contrary, in Cooke v. Turner (d), it was expressly 
decided that such a condition annexed to a devise of land was 
valid and effectigl without a gift over on breach. It was argued 
that the condition was void as being contrary to the liberty of the 
law (e ); but it was answered by the Court, that it was no more 
BO than a condition not to dispute a person’s legitimacy, which 
was good (/): that, in truth, there was not any policy of the 
law on the one side or the other: that conditions said to be void 


[(*) Per Wood, V.-C., Waleot v. Bot- 
Jieli, Kay, 650; per Jeml, M., B., 
Astiey V. Earl of Essex, L. B., 18 Eq. 
296. 

(y) J)oe V. Sawke, 2 East, 481; JDoe 
d. Shaw V. Steward, 1 Ad. & Ell. 300. 

Wilkinson v. Wilkinson, L. B., 
12 Eki. 604, citing Mitehel v. Reynolds, 
1 P. W. 181. 

(a) StUettfe v. Richardson, L. B., 13 
Eq. 606.] 

{6) Rowell y. Morgan, 2 Vem. 90; 
Llo^ T. SpUlett, 3 P. W. 344 ; Morris 
V. Burroughs, 1 Atk. 404. 


(t>) Cleaver v. Spurting, 2 P. W. 628; 
1 Bop. 304; \8tevenson v. Abington, 11 
W. B. 935. A gift to the executors of 
the first legatee will not suffloo, Cage 
V. Russell, 2 Vrat. 362. 

(d) 16 M. & Wd. 727,14 Sim. 493. 
{e) CitingShep.Toiiohat.132; which, 
however, says only that conditions 
whidi are a^nst the liberty of Ihe 
law are invaud, not that a condition 
not to dispute a will is against the 
liberty of the law. And see Anon., 2 
Mod. 7. 

(/} StapUton V. Stapilton, 1 Atic. 2. 
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[as trenohing on the liberty of the law were such as restrained acts ■ cbap. xxyn. 
which it was the interest of the state should he performed, as 
marriage, trade, agriculture, and the like; hut it was immaterial 
to the state whether land was enjoyed by the heir or the devisee, 
and, therefore, the condition was good, and the devisee had, by 
disputing the will, forfeited the devise in her favour. 

The argument and judgment both turned on the legality of 
the condition, and no doubt seems to have been entertained that 
if it was legal it must also be effectual. That this ought to be 
the solo criterion in all cases where the effect of a condition is 
brought in question, can scarcely be doubted; and that as no gift 
over will give effect to a condition in*itself illegal (as a condition 
in total restraint of marriage {g) ), so a legal condition should 
never be rendered ineffectual by the absence of such a gift. The 
validity of a condition that the devisee shall not dispute another 
testator’s will was assumed in' Viotett v. Brookman {h) although 
there was no gift over on breach: the only question was whether 
the testator had by concurring in the acts alleged as a breach 
waived the condition; and it was held, that he had (i); and 
further, that he had not re-imposed it by subsequent codiods, 
which simply confirmed the will. 

And, even with regard tp personal estate, the in terrorem and as to 
doctrine is not admitted in cases arising on other conditions^than of^rsS 
those relating ”to marriage a-nd disputing a will. Thus, in Be estate. 
Dickson^8 Trust (A:), where a testator bequeathed to his daughter 
a life interest in £10,000, and by a codicil, provided that if she 
should become a nun she should forfeit the legacy: there was 
no gift over; but Lord Cramcorth, V.-C., held that the condition 
being legal was effectual, and that the daughter having become a 
nun hod forfeited the legacy. So, in the earlier case of Colston Cohtm v. 

V. Morris (/), where a testator gave a legacy, and declared that 


[(^) Morhy t. Mennoldton, 2 Haro, 
670; Lloyd v. Lloyd, 2 Sim. N.S. 255. 

(A) 26 L. J. Oh. 308. Evanttirel v. 
Evanturel, L. K., 6 P. G. 1 (Canadian 
appeal) may be usefully’ perused 'with 
reiwenoe to such conditions, and mth 
reference to the question whether legal 
proceedings are a breach if abandoned 
before judgment. A devise on con¬ 
dition not to take anj proceedings at 
law or in equity relatuig to the trata- 
tor’s estate is too wide: it would pre¬ 
vent the devisee from asserting or de¬ 
fending his right to the devised estate 
against a wrongdoer, and is absurd and 
repugnant, Mhodeo v. JfmmU EiU Land 


Company, 29 Bear. 660. A condition 
not to make any claim against a tes¬ 
tator’s estate was hold not to prohibit 
the legatee from continuing a litiga¬ 
tion pending between them at the tes¬ 
tators dea^, Warbrick v. Varley, 30 
Bear. 317. A breach must of course 
bo proved by the person alleging it, 
Wilkinson v. Lyam, 10 W. E. 681 (con¬ 
dition not to intenero in administra- 
tionl. 

(tj But as to this see above, 52. 

1 Sim. N. S. 37. And see per 
Wood, V.-C., Me CatCa Trmta, 2 H. & 
M. 52. 

(1) Jac. 257, n. 



PDF Compressor Pro 


60 


CONDITIONS. 


A<!bq)tanoo of 
legacy mkkes 
the annexed 
condition 
binding. 


oBif. xxm. ’ [if the legatee should ever interfere with the management of 
trustees appointed for the education of the legatee’s daughter, 
then he revoked the legacy; there was no gift over, and it was 
argued that the declaration or condition was therefore in terrorem 
only; but it was held by Sir /. £eae^, V.-O., that the legatee 
was not entitled to the legacy unless he undertook to comply 
with the condition. 

Where the legatee has taken his legacy with a legal condition 
of any kind annexed, he is, of course, estopped by his own act 
from afterwards insisting on rights, which by the terms of the 
condition he is bound to release (w), or from declining a duty 
which he is thereby required to perform. This principle was 
applied in Att.-Gcnl v. Christ's Hospital («), where a testator 
bequeathed to the governors of the hospital (who had power to 
accept such gifts) an annuity of 400/. for ever, upon condition 
that his trustees should be at liberty to send a certain number of 
children to be educated at the school; and in case and as often 
as the governors should refuse to admit the children, the trustees 
were empowered to apply the annuity towards the education of 
the children elsewhere. For some years the governors of the 
hospital received the annuity and admitted the children, but 
afterwards resolved to do so no longer. Sir J. Leachy M. K., 
said, the question was whether this was a gift of the annual sum 
so long ns they should receive the children, or a gift upon con¬ 
dition that they should receive them ? Pie thought it clear the 
latter was the true construction, and that having accepted it they 
were bound by«the condition. The proviso gave an authority to 
the trustees, withouWeleasing the governors from their engage¬ 
ment.] 


Hr’. 


, Egg V. Leveg, 10 Bear. 444. 

\n) Tam. 393. And aeo Gregg y.CoateSy 23 Beav. 33.] 
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CHAPTER XXVIII. 

GIFTS TO THE HEIR AS PURCHASER (WITHOUT ANY ESTATE 

IN THE ancestor). 

♦ 

Gifts to the heir, whether of the testator himself, or of another, GRte to ^ 
are so frequently found in wills, and'where these instruments constroed. 
are the production of persons unskilled in technical language, 
the term heir is so often used in a yaguo and inaccurate sense, 
that to ascertain and fix its signification in regard to real and 
personal estate respectively, whether alone or in conjunction 
with other phrases which most usually accompany it, is a point 
of no inconsiderable importance. Like all other legal terms, 
the word heivy when unexplained and uncontrolled .by the con¬ 
text, must be interpreted according to its strict and technical 
import; in which sense it obviously designates the person or 
persons appointed by law to succeed to the real estate in case of 
intestacy. It is clear, therefore, that where a testator devises 
real estate simply to his heir, or to his heir at law, or his right 
heirs, the devise will apply to the person or peraons answering 
this description at his death, and who, under the statute regu¬ 
lating the law of inheritance (a), will take the property in the 
character of devisee, and not, as formerly, by descent. And if 
the heirship resides in, and is divided among, several individuals 
as co-heirs or co-heiresses, the circumstance that the expression 
is heir (in the singular) creates no difficulty in the application 
of this rule of construction; the word “heir” being in such 
oases used in a collective sense, as comprehending any number 
of persons who may happen to answer the description (6); 
and which persons, if there are no words to sever the tenancy, 
will be entitled as joint tenants (c). 

And it is to be observed, that a devise [to heirsy in the plural,] ^ 
(though contained in a will made before the year 1838) vests in 

{a) 3 & 4 W'ill. 4, 0 . 106, s. 3. [( 0 ) Lit. B. 264. 

(6) Jlomtey v. Biamr9y 4 Ross. 384. 
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oEAP.xrmi. 


Heirs of the 
body os pur- 
ehasers. 


MmHevilWa 

ease. 


'Whether de- 
Yise to heir, 
in singular, 
gives the fee. 


GIFTS TO THE 

the heir an estate in fee-simple, without further tcords of limita- 
tioriy or any equivalent expression (c?), on the ground (to use the 
quaint though significant language of an early Judge if )), that 
“ the word heirs is nomen colleotivum: and it is all one to say 
heirs of J. S., as to say heir of J. S., and heirs of that heir; for 
every particular heir is in the loins of the ancestor, and parcel 
of him.*^ 

Upon the same principle it is well settled, that a devise to the 
heirs of the body of the testator or of another confers an estate 
tail; which estate, it is to he observed, will (unless stopped in 
its course by the disentailing act of the tenant in tail), devolve 
to all persons who successively answer the description of heir of 
•the body. 

The leading authority for this doctrine is MandeviWs ease (/), 
the circumstances of which aptly illustrate the peculiar mode of 
devolution in such cases. John de Mandeville died, leaving 
issue by his wife, Roberge, two children, Robert and Maude. 
A. gave certain lands to Roberge, and to the heirs of John de 
Mandeville, her late husband, on her body begotten; and it 
was adjudged that Roberge had an estate but for life, and the 
fee tail vested in Robert (heir of the body of his father, being a 
good name of purchase), and that then, when he died without 
issue, Maude, the daughter, was tenant in tail of the body of 
her father, per formam doni. “In which case it is to be 
observed,” says Lord Cokey “ that albeit Robert being heir, took 
an estate tail by purchase, and the daughter was no heir of his 
(John’s) body qjb the time of the gift, yet she recovered the land 
per formam doni, by the name of heir of the body of her father, 
which, notwithstanding her brother was, and he was capable at 
the time of the gift; and, therefore, when the gift was made, 
she took nothing but in expectancy, when she become heir per 
formam doni.” 

[Whether a devise (by will dated before 1838) to heir in the 
siagular is as effectual to confer on estate in fee simple as a 
devise to heirs in the plural, seems never to have been decided. 

[(<0 Co. Lit. 10 a.] L. Ca. 35,4 Jur. N. S. 1113. The en- 

Vet PoUestfen, [argfuendc^ mBur- tail must bo traced as if limited ori> 
eh$tt y. I>wdant, Shum. 206; fMarshall ginally to the testator or other person 
V. JPmeod, 2 J. & H. 73 (deed).] so as to be deeoendible from him to 

'(/) C^. lit. 26 b. See also Southcote the clai m ant. It may of course be 
T. Stowaily 1 Mod. 226,237, 2 Mod. 207 general or special, but must not be ec- 
—^211, Freem. 216, 226 ; WilU y. Pal- centric or invented to suit the occasion, 
ffier, 6 Burr. 2616, 2 W. Bl. 687; AUgood v. BlahCy L. B., 7 Ex. 363; 
{Wr^ld y. VemoHy 2 Drew. 439, 7 H. per Boaan^ty 3.^9 d. & Fin. 626.} 
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[The affirmative is supported by a dictum of Holt, C. J. {g ); and otap. zxvm. 
by some observations of Sir W. P. Wood, V.-O., who said {h) 
that, though Coke’s reasoning pointed to the plural as neces¬ 
sary {%), later authorities appeared to have settled that the same 
consequence followed where heir was used in the singular.” 

The passage in Coke here referred to deals with a limitation to 
A. and his heirs, and the later authorities alluded to (but not 
specified by) the V.-C., were probably those which are cited in? 

Hargrave’s note to that passage, and most of which deal with 
gifts to A. and his heir, not to gifts to the heir by purchase. 

The question is of rapidly diminishing importance. 

If, however] a devise to the heir general in the singular, confers » Heir of the 
an estate in fee simple, so, on the same principle, a devise to the 
heir of the body in the singular [ought to] be held to confer an 
estate tail by purchase on the person or persons first answering 
the description of heir of the body. [But in Chambers v. 

Taylor {j). Lord Cottenham, though he treated tho decisions upon 
gifts to A. and the heir of his body as authorities applicable to 
the question what estate was conferred by a devise to the heir of 
the body of A. by purchase (and so far anticipated Sir W. 

Wood*8 method of ascertaining the effect of a devise to the heir ’ 
general by purchase), drew from those decisions the conclusion that 
a devise to heir of the body in the singular by purchase would not 
confer an estate tad. After noticing the decisions upon devises 
to A. and the heir of his body in the singular, the L. C. said. 

These cases prove that the word heir in the singular number 
has sometimes the same effect as the word heirs in the plural; 
but if words of limitation are superadded to tho word heir, it is 
considered os conclusively shewing that the word is used as a 
word of purchase. When that is not the case, it is considered in 
construing wills as nomen coUectivum for the purpose of creating 
an estate tail in the first taker, and not as creating an estate toil 


{g) Beviaton v. Stusey, Skin. 386, 563. 
[(A) MarahaU T. Peaaeod, 2 J. & H. 
76. Distme^imh between such a de¬ 
vise and a will thus, “ I make-A. heir 
of my land”: which gives A. the fee- 
rimme, “for such estate as the ancestor 
hath sn<di is A. to inherit,” Spark v. 
Fumell, Hob. 76; Jmkina v. Lord 
Clinton, 26 Bear. 108, 8 H. L. Ca. 671 
(Jenkina v. Sughea) ; ante, Yol. I., p. 
367, n. (d). 

(t) Oo. lit. 8 b. 

(A 2 My. & 0. 876. In that case 
land was si^ed by deed to the use of 
the settlor and his wife sacoesBiy^y for 


life, remainder to the use of the heir 
female of the body of the settlor on the 
body of his said wife already begotten 
an4 then living or which might be be¬ 
gotten thereafter, and in default of 
such issue to the use of the heir male 
of the body of the settlor on ^e body 
of his said wife to be bemtten, and in 
default of such issue to me right heirs 
of the settlor. At the date of the 
deed ihe settlor and his wife had four 
daug^hters living, but no issue male: 
at ms death the four daughters and 
seversl sons of the marriage surviyed. 
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Whitehek v. 
^9ddon. 


GIFTS TO tHE 


[in the’ person answering the description of heir. If the word 
heir would per se give an estate of inheritance to the party 
answering the description, there would he no reason for any 
distinction whether words of limitation or inheritance were or 
were not superadded. These oases therefore prove that the 
daughters would not have taken estates of inheritance as pur¬ 
chasers under a will; and it is not pretended that their parents 
took more than estates for life.” 

But assuming that a devise to the heir of the body in the 
singular woiild confer an estate tail by purchase on the person or 
persons first answering the description of heir of the body it 
would still remain undecided] whether the property would 
devolve successively to every individual who should answer the 
description of heir of the body, in like manner as under a devise 
to heirs of the body in the plural, or whether the estate would 
vest in and be confined to the individual who should first answer 
the description of heir of the body, and who would take an 
estate tail by purchase. The latter was evidently the opinion of 
Tminton, J., in Doe d. Winter v. Perratt who, after citing 
Mandeville’s case (/), and Southcote v. 8toicell{m)f said: “In these 
instances the estate tail arises out of proper words of limitation 
in the plural number denoting a certain continuous line of pos¬ 
terity * heirs of the body.’ But no such effect can be given to 
the word ‘ heir,’ ‘ heir of the body,’ ‘ right heir,’ or * next ’ or 
‘ first heir,’ where they constitute only a mere designatio per- 
sonte”(w). The case, however, did not raise this precise point, 
as the words “[first] male heir” occurring in the will then 
before the Court were held to mean first male descendant^ in which 
sense they could not operate to confer an estate tail by force of 
the doctrine under consideration any more than those words 
themselves would if employed by the testator. It seems difficult, 
however, to reconcile with this doctrine the case of Whitehek v. 
Heddon (c), where A. devised to his grandson 0. all his estates, 


. (h) 9 Cl. & Kn. 616. 

‘ Ante, p. 62. 

(m) 1 Mod. 226, 237; 2 Mod. 207, 
211 . 

[(n) May not this mean that where 
^.e. assuming that) the expressions in 
question, in the singular, constitute 
only ^i^gnatio personae, they not only 
do not confer such an estate as was ex¬ 
emplified in Mandevilk'a ease, but no 
estate of inheritance whatever P The 
tenour of the learned jadj»*s remarks 
seems to be rather to the effect that the. 


words in question regularly confer a 
life estate only; bnt it was not neces¬ 
sary for him to go further than to say 
that su(h was their efifect when (as 
in the case he was considering) they 
amounted only to designatio personae. 
In Doe d. Sams v. Oarlick, 14 M. & W. 
698, a devise to *'the person or persons 
as at my death shaU be the heir or 
heirs at law of A.,’* was held a mere 
designatio personae and to confer a life 
estate only j 
(o) 1 B. & F. 24,3. 
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•to him, his heirs, and assignB, except as thereinafter mentioned; orap. xxym. 

that is to say, provided that in case his (testator’s) son B. should 

have any son or sons begotten or bom in lawful matrimony, then 

he devised the said estates to such (p) male issue as his son B. 

should or might have at the time of C.*s attaining the age of twenty^ 

one years; hut in cose his said son B. should have any male 

issue, then he directed that C. should receive the rents, until Devise to male 

twenty-one, as above mentioned: it was held, that a son of B., 

in ventre matris on C.’s attaining his majority, (and who was 

the oldest son in esse at that period, the first being dead,) took 

an estate tail by force of the word “ issue,” and not a foe-simple 

by the effect of the word “estates.” EyrCy C. J., said, as the * 

objects were the sons of the testoctor’s son, who, it appeared, were 

to have his bounty in preference to the son of his daughter (for 

such 0. was), and as “ issue” teas a collective term^ capable of 

being descriptive of either person or interest, or both, he thought 

it reasonable to understand the word “issue” in its largest sense, 

so as to deem it descriptive of an estate tail male to the sons of 

B., as many as there should be, in order of succession. 

It is evident that the Court did not construe the words “male Remarks upon 
issue ” as altogether synonymous with heirs mole of the body {q)f 
inasmuch os the devise was held to take effect in favour of the 
son of B. in the lifetime of his father, so that the words were 
read as importing heirs apparent of the body, a mode of con¬ 
struction which seems to bring the cose into direct collision with 
Doe V. Perratt in regard to the nature of the estate conferred by 
the devise, and upon this point Whiielock v. Heddon (but which, 
unfortunately, was not cited in Doe v. Perratt)^ must be con¬ 
sidered as overruled. 

Where a testator has thrown into the description of heir an “ Heir” with 
additional ingredient or quaHfioation, the devisee must answer 
the description in both particulars. Thus a devise to the right 
heirs rmU of the testator, or to the right heirs of his name, is, 
according to the early oases, to be read as a devise to the heir, 
provided he be a male, or provided he be of the testator’s name 
(as the case may be); and, consequently, on the principle just 
stated, if the character of heir should happen to devolve to a 

(p) Eyre, C. J., reasoned upon the fore, evidently had reference to the 
word ” suoii,” as if it meant such sons succeeding words of the context. • • 

before mentioned; but the expression [(;) For an instance of the words 
was *' Budi male issue as my said son bemg so construed see Allgood v. Blake, 
i^allmr may have.” JTheword, there- L. R., 7 Ex. 339, 8 Ex. I 6 O .3 

J.—^VOL. II. F 



PDF Compressor Pro 


66 


CKiLF. xxvm. 


“ Right heirs 
male,” how 
construed. 


'‘Right heirs 
of my name 
and pos¬ 
terity.” , 


Whether de¬ 
vise to heirs 
male means 
heirs male of 
the body. 


GIFTS TO THE 


person not answering to the prescribed sex or name, the devise* 
would fail. 

Thus, in Ashenhursfs case (r), where the devise wets to the 
right hem male of the testator for ever; it was held both in 
B. B. and in the Exchequer Chamber, that, as the testator died 
leaving ho other issue than three daughters, (who were, of 
course, his heirs general,) the devise failed, and did not, apply 
to his next collateral heir male. 

So, in Comden v. GUrke (s), whero a testator, having issue a 
son and daughter, and two grand-daughters the issue of his 
daughter, devised an annuity out of certain lands to his grand¬ 
children, and a legacy to his brother; and then declared that 
the lands should descend unto his son, and if he died without 
issue of his body, then to go unto his (the testator’s) right heirs 
of his name and posterity^ equally to be divided, part and port 
alike; and then to his grand-daughters he devised another 
annuity out of the land. The question was, whether the devise 
to the right heirs of his name and posterity was a good devise 
to the testator’s brother, who was of his name, but was not his 
heir. It was held, that the brother was not entitled, and that 
the devise was void it). [And the principle of these decisions 
was adopted in Wright son v. Macaulay («), where it was held, 
that under a devise to the testator’s “ right heirs being of the 


(»■) Cited Hob. 34. 

(«) Moore, 860, pi. 1181, Hob. 29. 
See also Starling v. Ettrick, Pre. Gh. 
64 ; iMrd OmiUton's cane, 3 Salk. 336, 
11 Mod. 189, Co.‘Lit. 26 a; [/)««?«« v. 
Ferrers, 2 P. W. 1, 8 Vin. Ab. 317, 
pi. 13, Pre. Ch. 689.] 

(0 But is there not ground to con¬ 
tend that a devise to tlie heirs male of 
the testator operates as a devise to tho 
heirs male of his body, seeing that it 
has been long settled that a devise to 
A. and his heirs male, or to A. and his 
heirs female, confers an estate tail 
spooial {Baker v. Wall, 1 Ld. Raym. 
185); and such is likewise the efPect of 
a devise to A. for life, and after his 
death to his right heirs male for ever 
{Doe d. Lindsey v. Colyear,\\ East, 648}; 
the word ” heirs” lieing in these seve¬ 
ral cases construed to mean heirs of 
the body. Indeed, the opinion of thie 
Court seems to have been in favour of 
Bu(^ a construction in Lord Ossulston*s 
ease, 8 Salk. 336, Co. Lit. 26 a, where 
one Ford, having issue three sons and 
a daughter, and also a brother, devised 
to his three sons successively'in toil 
mole, with remainder to his own right 


heirs male for ever; and the three sons 
bemg dead without issue, the whole 
Court hold that tho brother could npt 
take as male heir—first, because a de~ 
vise to heirs tnah operates as a limitation 
to heirs male of the body, and the bro¬ 
ther could not be heir male of the de¬ 
visor’s body; secondly, because the re¬ 
mainder to the heirs male were words 
of purchase, and by purchase the bro¬ 
ther could not take os heir male, his 
niece being tho heir at common law. 
As the case on tho latter ground ac¬ 
cords with the antecedent authorities 
above stated, it would not be safe or 
correct to treat it as an adjudication 
on the first point; though, if the Court 
had been called upon to decide tho 
case, it is pretty evident what the de- 
dsion would have been. The doctrine 
of these cases was recog^nised in Doe d. 
Winter v. Ferratt, 6 B. & Cr. 65, 3 M. 
& So. 606, 9 Cl. & Fm. 606, where, 
however, the question before the Court 
was (as wo miall presmtly see) dif- 
fenmt. [See also Doe d. Angell v. 
AngeU, 9 Q. B. 328. 

(w) 14 M. & Wd. 214. And see 
Thorpe y. Thorps, 1H. & C. 326.] 
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[name of H.,” the person who was his nearest relation of that chap, xxvin. 
name, hut not his heir, had no claim.] 

It remains to he considered how far the doctrine of the pre¬ 
ceding cases is applicable to limitations to heirs of the body. 

Sir Edward Coke (a;), lays down the following distinction:— 

“ That where lands are given to a man and his heirs females of Whether de- 
his body, if he dieth leaving issue a son and a daughter, the b!^ 
daughter shall inherit; for the will of the donor, the statute 
working with it, shall ho observed. But in the case of a pur- to a peSon 
chase, it is otherwise; for if A. have issue a son and a daughter, 
and a lease for life ho made, the remainder to the heirs female . 
of the body* of A., and A. dieth, the heir female can take 
nothing, because she is not heir; for she must be heir and heir 
female, which- she is not, because her brother is heir.” 

The latter branch of this proposition has been the subject 
of much controversy. Lord CowpeVy in the well-known case of 
Brown v. Barkham (y), denied it to be law, and so decided; and 
though the propriety of his determination was questioned by 
Lord Hardwickcy before whom the case was brought by a bill of • 
review (s), and though Mr. Hargrave has defended the position Heir male of 
of his author with his usual acuteness and learning («), yet sub- 
sequent oases appear to have established, in opposition to Cokers entitled, 
doctrine, that a limitation, either in a will or deed, to the heirs 
special of the body by purchase, will take effect in favour of the 
designated heir of the body (if any) though he or she he not the 
heir general of the body. Thus in With v. Palmer {h) it was held, 
that, under a devise in remainder to the heirs male of the body 
of A., (a person who had no estate of freehold under the will,) 
the second son of A. was entitled as heir male of the body, though 
ho was not heir general of the body, which character belonged 
to a gran'd-daughter, the child* of a deceased elder son. 

This case was followed by Evans d. Weston v. Burtenshaw (c), 
in which the same construction was applied to the limitations 
of a marriage settlement. In this state of the authorities, it 
seems unnecessary to incumber the present work with a state¬ 
ment of the numerous early oases on the subject (cf), which 

Co. Lit. 24 b. {A) The reader who wishes to exa- 

Fre. Ch. 442, 461. fl Stra. 36, mine these cases will find the autho- 
2 Vem. 729; and see per KaU^ C. J., rities on one side fully stated in Mr. 

Fyhw V. Mitford, 1 Ereem. 369.] Hargrave’s note above referred to, and 

It) Amb. 8. those on the other in Mr. Powell’s 

\a) Go. Lit. 24 b, n. (3). Treatise on Devises, vol. i. p. 319, 3rd 

h) 5 Burr. 2617. ed.; these authors having both dis- 

(c) Co. Lit. 164, a, '». (2). played much industry in the search for 

F 2 
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CHAP. xxvm. 


Heir male of 
the body 
daimiog by 
descent, must 
claim through 
heirs male. 


Aliter as to 
heirs taking 
by purchase. 


(oonflioting as they are) cannot exert muoli iniluenoe on a 
question which has been the subject of three distinct adjudica¬ 
tions of a comparatiyely recent date, all concurring to support 
the more convenient and liberal construction. It is probable, 
indeed, that a Judge less abhorrent of technical and rigid rules 
of construction than Lord Mansfield^ would have hesitated to 
decide as he did in Wills v. Palmer, and Evans v. Burtenshaw, 
in the teeth of the high authority of Lord Coke; but it is still 
more probable that the Courts, at the present day, would refuse 
to set the question again afloat, by attempting to overrule those 
cases, even if they disapproved of the principle on which they 
were decided (tf). • 

And here it may bo proper to notice, that, in order to entitle 
a person to inherit by the description of heir male or heir female 
of tke body, it is essential not only that the claimant be of the 
prescribed sex, but that such person trace his or her descent 
entirely through the male or female line, as the case may be. 
Thus, it is laid down by Littleton (/), that “ if lands be given 
to a man and the heirs male of his body, and he hath issue a 
daughter, who has issue a son, and dieth, and after the donee 
die, in this case the son of the daughter shall not inherit by 
force of the entail; for whoever shall inherit by force of a gift 
made to the heirs male, ought to convey hk descent wholly by 
heirs male** 

It is otherwise, however, in the case of gifts to the heir male 
or female by purchase; for, if lands be devised to A. for life, 
and, after his'decease, to the heirs male of the body of B., and 
B. have a daughter who dies in his lifetime, leaving a son, who 
survives B., (all this happening in the lifetime of A., the tenant 
for life,) such grandson is entitled, under the devise, as a person 
answering the description of heir male of the body of B., he 
being not only the immediate heir of B., (though tlie heirship 
is derived through his deceased mother {g),) but being also of 
the prescribed sex (A). 


oases to support their respective views. 
It should be observed t!^t Mr. Har¬ 
grave’s strietTures were written before 
uie oases of WillsY. PalmerandUvms v. 
Burtmshato, and that in many of the 
oases cited by him the devise was to the 
heir^.general; as to which it is not at¬ 
tempted to impugn the doctrine for 
which he contends. 

[(g) In Wrightson v. Macaulay, 14 M. 
& W.231, the Court treated Cokc'crale 
on tiiis point as no longer law.] 


{/) Sect. 24. 

(y) Hob. 31; Co. Lit. 26 b. 

S This distinction, however, semus 
ve been lost sight of by Taunton, 
J., in Doe d. Winter v. Terratt, 3 M. & 
So. 694, who on the authority of the 
above-cited passage in Littleton seems 
to have considered, that even under a 
devise to the heir male of the body by 
purehaae, the heir must derive his title 
entirely through males, and that the 
male issue of a deceased daughter could 
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It should be observed, however, that, in Oddk v. Woodford (/), chap. zzvm. 
which arose on the will of Idr. Thellusson, and also in Bernal v. 

Bernal (A), a devise to male descendants was held to be confined 
to males claiming through males, and not to comprise descen¬ 
dants of the male sex claiming through females; but in neither 
of these cases does the rule in question seem to have been im¬ 
pugned, the decision having, in each instance, been founded on 
the context. In Oddie v. Woodford^ Lord Eldon dwelt much on 
the association of the word “ lineaV' with male descendant; the 
expression being “eldest male lineal descendant” (/). The 
word “ lineal,” indeed, may seem, in strictness, not to materially 
add to the force of the word “ descendant;” but his Lordship 
considered that, having regard to all parts of the will, and to 
the rule which imputes to a testator an additional meaning for 
each additional expression, the anxious repetition of the word 
“ lineal,” in every instance, indicated an intention to eonfine the 
devise to persons of male lineage. But though neither Lord 
Eldon nor Lord Cottenham questioned the rule of construction, 
which reads a devise simply to the male descendant of A. os 
appljdng to the male issue of a female line; yet their respective 
decisions leach the necessity of caution in the applicatioh of the 
rule, and of a diligent examination of the context, before such 
a hypothesis is adopted (m). 

Since, therefore, the son of a deceased female may take by Doyisotoheir 
purchase under the description of heir male, it follows that JJy 
several individuals, os grandsons, may become entitled under a grandsons, 
devise to heirs male, or even (os several co-heirs, make but one 
heir) to heir male in the singular. As where a testator devises 
real estate to the heir male of his body, and dies without leaving 
any son or daughter surviving him, but leaving grandsons the 
issue of several deceased daughters, the sons of the several 
daughters respectively, or, if more than one, the eldest sons 
of the several daughters, are concurrently entitled, under such 


not under any drcuzofitanceg support a 
claim. Tho case, however, did not raise 
the point; and others of the learned 
Judges in the same case expressly re-; 
cognized the distinction stated in the 
text. [But in Lyvcood Vt Kitnber, 29 
Bear. 38, Sotnilly, M. B., rmected the 
distinction. And see 3 Dav. Conv. 347, 
n. (3rded.), on the difficulties involved 
in we distinction if the devisee takes an 
estate tail.] 

(t) 3 llfy. & Cr. 684. 

(k) 3 My. & Cr. 660. [This is rather 


a decision who shall inheritf than who 
can claim as purchaser a legacy given 
to male children (construed descen¬ 
dants) ; in which view it agrees with 
tho general rule, that the descent is to 
be traced wholly through males. 

(/) “ Eldest*’ was afterwards hold to 
mean prior in line, not senior by birth, 
Thellmton v. Sendleaham, 7 H. L. Ca. 
429 (same will). 

(m) See also Doe d. Angell v. Angellf 
9 Q. B. 328.] 
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GIFTS TO THE 


devise, as the heir or heirs male of the testator. Under such 
ciroumstanoes, however, considerahle dijQloulty is occasioned, if 
the testator has prefixed to the word “ heir ” any expression 
shewing that he had in his view a single individual; as in the 
case suggested by Lord Coke (w), who says, “ If lands be djBvised 
to one for life, the remainder to the next heir male of B., in 
toil, and B. hath issue two daughters, and each of them hath 
issue a son, and the father and the daughters die; some say the 
remainder is void for uncertainty; some say the eldest shall 
take, because he is the worthiest; and others say that both of 
them shall take, for that both make but one heir.” 

A question of this nature was elaborately discussed in Doe d. 
Winter v. Derratt (o), where a devise in remainder was “ to the 
first male heir of the branch of my unde Eichard Chilcott’s 
family; ” the facts being that, at the date of the will in 1786, 
and the death of tho testator in 1787, the uncle was dead, leav¬ 
ing five daughters, of whom the eldest died before the remainder 
fell into possession (which happened in July, 1820), leaving 
several daughters, one of whom (who was living) had a son bom 
in 1795; [the uncle’s second daughter (who was also living) had 
a son bom in 1763, and the fourth (who was dead) a son bom 
in 1768. It was agreed, both in B. E. and in U. P., that 
the devisee must be a single individual; but as to the meaning 
of the word “ first,” the only point decided was that the second 
daughter’s son, though first in priority of birth, was not the 
first male heir vdthin the meaning of the will {p). That con- 
straotion was upheld indeed by two of the Judges, but opposed 
by nine others; of whom two favoured the claim of the eldest 
daughter’s grandson as being first in priority of Kne; five, with 


(n) Co. Lit. 25 b.* 

( 0 ) 6 B. & Cr. 48; [in D. F. 3 M. & 
So. 586,10 Bing. 198, 9 Cl. & Fin. 606, 
6 M. & Gr. 314. 

(p) This was the only question be¬ 
fore the H. of L. on app^ in eject¬ 
ment, on the demise of the second 
daughter’s sou.] In favour of t^e claim 
of tho stock of the eldest daughter, some 
reliance appears to have been placed on 
Harper*» 0000 , which is thus stated in 
Hale’s MSS., Co. Lit. 10 b, n. (2):— 
' ‘ Harper, having a son and four daugh¬ 
ters, namely, A., B., C. andD., devises 
to the son m tail, remainder to B. and 
C. fo]^-*life, remainder proximo oon- 
sanguinitatis ot sanguinis of the de¬ 
visor ; and in Easter, 17 James, by two 
justices against one, the remainder 
vests in all the daughters when the son 


dies without issue; but afterwards, 
Michaelmas, 20 James, per totam 
curiam, it vests in the eldest daughter 
only, and not in all the daughters: 
first, because proximo; secondly, be¬ 
cause an express estate is limits to 
two of tho ^ughters.” Perriman v. 
Fieree^ Pahn. 11, 303,2 Holl. Bep. 256; 
nom. Pmn v. Pearce, Bridg. 14, 0. 
Bendloe, 102, 106. It was also ob- 
.served, that though the course of de¬ 
scent among females is to all equally, 
yet that f op some purposes the mder is 
preferred, as in the case of on sAvow- 
son held in co-parcenary, in which tho 
first right to present is conceded to the 
elder; and so under a partition made 
by a ^ird person among paroenm, in 
which tile older has the choice of 
several lots. • 
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[Lord Brougham^ were of opinion (diss. J[jord Cottenhmn and oHAP.xxvnr. 
six judges) that the son of the fourth daughter was entitled, 
because, by the decease of his mother, ho had first acquired the 
character of male heir, in the strict sense of the word ($'), while 
the remaining two held the will void for uncertainty (r).] 


It is clear, that no person can sustain the character of heir, Komo est 
properly so called, in the lifetime of the ancestor, according 
to the familiar maxim, nemo est hcores viventis. Therefore, 
where («) a man having two sons,, devised lands to the younger 
son and the heirs of his body, and, for want of such issue, to 
the heirs of, the body of his elder son, and the younger died 
without issue in the lifetime of the elder; it was held, that the 
son of the elder could not take under the devise {t). 

The great struggle, however, in cases of this nature, has 
generally been to determine whether the testator uses the word 
“heir” according to its strict and proper acceptation, or in the 
sense of heir apparent, or in some inaccurate sense. 

Sometimes the context of the will shews that he intends the Heir when 
person described as .heir to become entitled under the gift in moan'hS^i 
his ancestor’s lifetime; the term being used to designate the parent, 
heir apparent, or heir presumptive {u)i As, in James v. Richard¬ 
son {x)y where a man devised lauds to A. and his heirs during 
the life of B., in trust for B., and, after the decease of B., to the 


[( 9 ) As to this, see next paragraph, 
(r) “Heir of a family” was said to 
be an expression not known to the law; 
but, in Roirtefleld v. Ashton^ 1 W. R. 
269, Lord Cranworth was of opinion 
that a deviso in remainder to the * ‘ heir 
of the testator’s family” was not void 
for imcertainty. See also Tetlow v. 
Athlon, 20 L. J. Ch. 63, 16 Jur. 213.] 
(«) ChaUoner y. Bovoyer, 2 Leon. 70. 
See also Archer's ease, 1 Co. 60; [^Anon., 
Dyer, 99 b, pi. 64; Frogmortmi d. Ro- 
binsm-v. Wharrey, 2 W. Bl. 728, 3 Wils. 
126, 144.1 

(q It will be observed that the failure 
of the devise in this case was a conse* 
quenceof the rule which required that 
a oontingfent remainder should vest at 
the instwt of the determination of the 
preceding estate. [But see now 40 & 
41 Viet. 0 . 83, ante Vol. I. p. 874.] 

(«] * The reader scarcely neea be 
xemmded of the difference rotween an 
heir apparent and an heir presumptive. 
An hw apparent is the person who 
inevitably oeoaiDB heir in case he sur- 
■ vives the ancestor. The heir presump* 
tive is a person who wiU become heir 


in the same event, provided his or her 
claim is not supers^od by the birth of 
a more favoured object. Thus, if a man 
has an eldest or only son, such son is 
his heir apparent. * If ho has no child, 
but has a brother or sister, or any other 
collateral relation, such relation is his 
heir presumptive, because liable to bo 
postponed by the birth of a child ; so, 
if his only issue be a daughter, such 
daughter, being liable to bo superseded 
by an uftor-bom son, is heir presump¬ 
tive. [If the ancestor dies intestate 
leaving a daughter, and his wife en¬ 
ceinte who is afterwards delivered of a 
son, the daughter takes the rents ac¬ 
crued due in the meantime, Richards 
V. Richards, Joh. 75^ 

{x) T. Jon. 99, 1 Vent. 334, 2 Lev. 

232, 3 Eeb. 832, PoUex. 467, Raym. 

330; \BureheU y.Burdant, on same will. 

Skin. 206, 2 Vent. 311, C^h. 164. See * Difference 
also Rittson v. Stordy, 3 Sm. & Gif. 230. between an 
Where the person was otherwise clearly apparent 

designated, his being an alien, and con- and hmr pre- 
sequently (before 33 Viet. c. 14, s. 2 ) gumptive. 
incapable of holding land, did not alter 
the confitruction, 8. C."] 
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GIFTS TO THE 

heirs male of the hod^ of B. now living^ and to such other heirs 
male or female as B. should have of his body, the words “ heirs 
male of the body now living” were held to be a good description 
of the son and heir apparent, living at the time of the making 
of the will, to which period the word “ now ” was considered to 
point (y). 

So, in Lord Beaulieu v. JU>rd Cardigan (s), a bequest of per¬ 
sonal estate to the heir male of the body of A., to take lands in 
course of descent, being followed by a gift in default of such 
heir male to A. himself for life, the testator was considered to 
have explained himself to use the words “heir male” as descrip¬ 
tive of the son or heir apparent. , 

Again, in Came v. Roch (a), where a testator gave his real 
and personal estate to the heir at law of A., and in cose such heir 
at law should die without issue, then he devised the same to the 
next heir at law of A.y and his or her issue, and in case all the 
children of A. should die without issue, then over. A. was living 
at the date of the will, and at the death of the testator; and it 
was held, that her eldest son had an estate tail under the wdl. 

In this case, it was probably considered, that the testator had, 
by the word “ children,” explained himself to use the words 
“heir at law” as synonymous with eldest son. And this con¬ 
struction has prevailed in some other cases where the indication 
of intention was less decisive and unequivocal. 

As, in JDarhison d. Long v. Beaumont {b)^ where the testator, 
after creating various limitations for life and in tail, devised his 
estates to the heirs male of the body of his aunt E. L. lawfully 
begotten^ remainder to the testator’s own right heirs; he also 
gave 100/. to his said aunt E. Z., and 500/. to her children; he 
likewise gave to D. (who was his heir at law) an annuity out of 
the said hereditaments, and a legacy to her children. The prior 
limitations determined in the lifetime of E. L., upon which the 
question arose, whether A., the eldest son of E. L., could take; 
to whose claim it was objected, that, his mother being living, he 
was not heir. But it was adjudged in the Exch., which judg¬ 
ment (after being reversed in the Exch. Ch.) was ultimately 
affirmed in D. P., that A. was entitled under this devise; it being 
evident from the whole will, that the eldest son was the person 
designed to take by the appellation of the heir male of the body 


y) Ante, Yol. I. p. 318. 
a) Amb. 533. 

' 0 ) 4 M. & Fay. 862, 7 Bing. 226. 


(i} 1 P. W. 229, 3 B. P. 0. Toml. 60, 
et vid. Jamee v. Riehardtont ante, 71. 
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of the testator’s aunt E. L.; and that although the word “ heir/’ 
in the striotest sense, signified one who had succeeded to a dead 
ancestor, yet, in a more general sense, it signified an heir ap¬ 
parent, which supposed the ancestor to be living: that the testa¬ 
tor took notice that the sons of E. L. were living at that time, 
by giving them legacies, and also that E. L. was likewise living, 
by giving her a legacy (c); and, therefore, he could not intend 
that the first son should t£^e stiictly as heir, that being impos¬ 
sible in the lifetime of the ancestor; but, as heir apparent, he 
might and was clearly intended to take. 

So, in Goodright d. Brooking v. White (d), where the testator, 
after devising certain life annuities to three daughters, and an 
annuity to M., another daughter, during the joint lives of her¬ 
self and the testator’s only son B>., gave the estate (subject to the 
annuities) to his daughter M. for two years, with remainder to 
R., his son, for ninety-nine years, if he should so long live; and 
subject thereto, he devised the same to R.’s heirs male, and to 
the heire of his daughter M.y jointly and equally, to hold to the 
heirs male of R. lawfully begotten,*and to the heirs of M. jointly 
and equally, and their heirs and assigns for ever; and for want 
of heirs male lawfully begotten of the body of R., at the time of 
his decease, the testator devised the same, charged as aforesaid, 
to the heirs and assigns of M. lawfully begotten of her body, to 
hold to the heirs and assigns of M. for ever. R., the son, had, 
at the date of the will, a son and two daughters; and M., the 
testator’s daughter, then had one son. R. died in the lifetime 
of M. It was contended, that the devise to IJie heir of M. 
was void, his mother being alive at the expiration of the pre¬ 
ceding estates; but the Court held, that her son was entitled. 
Be Qreyy G. J., said, that the testator took notice that M. was 
living, hy leaving her a term and a subseqwnt annuityy and meant 
a present interest should vest in her heir, that was, her heir 
apparent, during her life. Bhekstoney J., thought that, as the 
testator had varied the tenure of M.’s annuity from that of the 
other sisters, theirs depending on their own single lives, and hers 
on the joint lives of herself and her brother R., it was plain the 
testator had in his contemplation that she might survive R.y os, 
in fact, she did; and, therefore, the word Imr must be construed 
as equivalent to issuey in order to make him take in her lifetime, 
agreeably to the intent of the testator. 

(e) Bat might not the testator have [Thisandthenextoasoworodisapproved 
caloulated on £. L. surviving him, and hy Lord Brougham, 9 Cl. & fin. 693.] 
afterwards dying befere the remainder {d) 2 W. Bl. loio. 

to her heir toox effect in possession P 
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In Doe d. Winter v. Perratt (c), a testator devised lands to his 
kinsman, John Chilcott, or his male heir, and, in default of 
male heir by him, directed the lands to fall to the first male heir 
of the branch of his (the testator’s) uncle, Biohord Ohiloott’s 
family, paying unto such of the daughters of the said B. Chilcott, 
OB should be then living, the sum of 100/. each, at the time of 
taking possession of the said estates. John Chiloott died with¬ 
out issue. B. Chilcott was dead when the testator made his 
will, having left five daughters, several of whom (including the 
eldest) died before the remainder fell into possession. The eldest 
daughter left several daughters, one of whom had a son, who 
was the only male descendant of the eldest daughter. Each of 
the other deceased daughters left sons, and each of the living 
daughters had also sons, some of whom were bom before the 
grandson of the eldest daughter. The question between these 
several stocks was, which of them was entitled under the denomi¬ 
nation of “ first male heir.” Ilolroyd and Littledalcy JJ., held 
that the son of the daughter who first died leaving male issue 
was entitled: dissentionte Bayley^ J., who was of opinion that 
the son of the eldest of the daughters, who had a son, was enti¬ 
tled, whether such daughter were living or dead, and without 
regard to the relative ages of the sons of the several daughters; 
thinking that “ heir ” here meant heir apparent of the eldest 
daughter. The case was brought by writ of error into the 
House of Lords; and the House submitted to the Judges the 
question (among others), whether the expression “first male 
heir” was use^ by the testator to denote a person of whom an 
ancestor might bo living. [Four out of ten Judges (namely, 
Littledahj Maule^ and Coltman^ JJ., and ParkOf B.) answered 
this question in the negative, thereby supportiog the judgment 
of K. B., and with them agreed Lord Brougham, The opinion 
of the other six Judges {Taunton ^ Bosanquet^ Bay ley y Pattesony 
Williamsy JJ., and Tindaly C. J.), with whom Lord Cottmham 
concurred,] was in the afilrmative; and this opinion was founded 
on the circumstanoes of the testator’s knowledge of the state of 
his uncle Bichard’s family; that his uncle was then dead; that 
he had left no heir male, but only daughters; that legacies 
were given to such of the daughters as should be living when 
the remainder vested, to be paid by the person who was to take 
under the description of “first male heir,” not “of my daughters,” 
or “ of daughters,” or of any one daughter specifically, but “ of 

(«) 6 B. & Gr. 48 ; in D. F. 3 M. & So. 686, 10 Bing. >98, 9 Cl. & Fin. 606, 
6 M. & Gr. 314. 
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the branoh of my uncle Biohard Ohiloott’s familyall of which ohap. xxvni. 
it was considered amounted to a demonstration that the testator 
used the word “ heir ” to denote a person of whom the ancestor 
might he living. [It ultimately appeared that the precise point 
was not before the House, and it was therefore not decided. 

On the other hand, in CoUingwood v. Pcrcc(/), where lands “Heir” held 
were devised to the heir of A. and to the heirs of the said heir, 
and an annuity was bequeathed to A., for the bringing up A.*s 
eldest son; it was held that A. being alive at the testator’s death, 
the devise to his heir failed; for, though it was strongly argued 
for the eldest son of A., that by giving A. an annuity the tes¬ 
tator shewed that he expected him to survive, and therefore, the 
devise being immediate, could not have used the word heir in its 
technical sense; yet (it was answered) there was nothing to rfiew, 
in case A.’s eldest son died in the testator’s lifetime, whether a 
second son was to take; and that, if the eldest was intended, it 
might have been so expressed, as it was in another part of the 
will. 

And, in Doe d. Knight v. Chaffey{g)f a devise to husband and 
wife for their lives, remainder to their son A. in feo; but in case 
ho should die without issue in their lifetime, then to “ their next 
heir ” in fee, was held to give the estate to the true heir of the 
husband and wife, and not to the child bom next after A.] 


Where a testator shews by the context of his wUl, that he in- “ Hoir” ex¬ 
tends by the term heir to denote an individual who is not hoir- to de- 

general, such intention, of course, must prevail, mnd the devise note a person 
will take effect in favour of the person described. Thus, if a 
testator says, “ I make A. B. my sole heir,” or “ I give Black- 
acre to .my heir male, ichich is mg brother A. P.;” this is, it 
seems, a good devise to A. B., although he is not heir-general (^). 

Again (t), it is laid down, that “ if a man, having a house or 
land in borough English, buy lands lying within it, and then, 
by his wiU, give his new-purchased lands to his heir of his 


[(/) Bridg. by Ban. 410. Assum¬ 
ing “heir” to haye its proper sense, 
this devise would at. the present day 
be construed as an executory deviso to 
the person who should be the heir of 
A. at his death, and the testator’s heir 
would be entitled during A.’s life, the 
old distinotion between gifts per verba 
de {ureesenti and per verba de futuro 
being now exploded, Fea. C. B. 636; 


Uarria v. Barnes, 4 Burr. 2157. 

(а) 16 M. & Wei. 666.1 

(б) Hob. 33. [See alro Bortner v. 
Bhillips, 3 Drew. 39; Parker v. Nkk- 
son, 1 D. J. & S. 177.] 

(i) Hob. 34. [But a devise of cus¬ 
tomary lands to the Iteir simplioiter 
gives them to the common-law heir, 
Co., Lit. 10 a; post, 78. 
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house and land in borough English, for the more commodious 
use of it, such heir in borough English will take the land by 
the devise as hasres faotus, not natus or legitimus; for the in¬ 
tent is certain, and not conjectural: [and it is said (A;), that if 
a man having lands at common law and other lands in borough 
English or gavelkind devise his common-law lands to his heir in 
borough English, or heirs in gavelkind, such customary heir or 
heirs shall take them by the devise, though not heir at common 
law.] 

So, in the'case cited by Lord Hale in Pyhiis v. Milford {1), 
where a man having three daughters and a nephew, gave his 
daughters 2000/., and gave the land to his nephew *by the name 
of his heir male, provided that, if his daughters “ troubled the 
heiVf^ the devise of the 2000/. should be void; it was adjudged 
that the devise to the nephew was good, although he was not 
heir-general; (because the devisor expressly took notice, that 
his three daughters were his heirs;) and that the limitation to 
the brother’s son by the name of heir male was a good name of 
purchase. 

Again, in Baker v. Wall (m), where the testator, having issue 
two sons, devised to A., his eldest son, his farm called Dumsey, 
to him and his heirs male for ever; adding, “ if a female, my 
next heir shall allow and pay to her 200/. in^ money, or 12/. 
a-year out of the rents and profits of. Dumsey, and shall have 
all the rest to himself, I mean my next heir, to him and his heirs 
male for ever.’’ A. died leaving issue a daughter only; and 
the question npw was, whether in event, C., the younger son of 
the testator, was entitled. And the Court held, that ho was: 
first, because it was manifest that the devise to A. was an estate 
tail male; secondly, that it was apparent that the devisor had a 
design, that if A. had a daughter, she should not have the lands; 
for the words, “ if a female, then my next heir,” &o., must be 
intended, as if he had said, “ But if my son A. shall have only 
issue a female, then that person who would be my next heir, if 
such issue female of A. was out of the way, shall have the land: ” 
and, to make his intent more manifest, the testator gave a rent 
to such female out of the lands; for she could not have both the 
land and a rent issuing out of it. By the words “ to him,** it 

f Tre. C3h. 464, per Lord Cowper.l phrase ‘ ‘ my heir under this mil” was 
L Vent. 381. held, in reference to certain pecuniary 

1 Ld. Baym. 185, Pre. Ch. 468, legacies, to point to the testator’s resi- 
Ca. Abr. 214, pi. 12. See also duarylegatee. ^B^Thomaaony.Motet, 
Sot» V. Em, 17 Ves. 347, where the 6 Bear. 77, ante Yol. 1. p. 374.] 
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was apparent tHat he intended the male heir; so that it was the oiup. zxvni. 
same thing as if he had said, “ I mean my next heir male.” 

And as to the objection, that 0. was male, but not heir (for J. D., 
a female, was right heir to the devisor), the Court said, that if 
the party take notice that he has a right heir, and specially ex¬ 
clude him, and then devise to another by the name of heir, this 
shall be a special heir to take. 

But in Goodtitle d. Bailey v. Bugh (w), where the devise was 
to the eldest son of the testator’s only son, begotten or to be 
begotten, for his life; and the testator added, “ and so on, in the 
same manner, to all the sons my son may have; if but one son, 
then all the^real estate to him for his life, and for want of heirs in 
him, to the right heirs of me {the testator) for mr, my son exceptedy “To the right 
it being my will he shall have no part of my estatesy either real or 
personaV* -The testator left his son and three daughters. The oeptod.’’ 
son died without issue, having enjoyed the lands for his life. 

The daughters contended, that they were the person® designatro 
under the devise to the testator^s own right heirSy his son excepted; 
for that the son, who was the proper heir, was plainly and 
manifestly excluded by the express words.. And of this opinion 
were Lord Mansfield and the rest of the Court of K. B., who 
held, that the words were to bo interpreted as if the testator had 
said, “ Those who would be my right heirs, if my son were dead.” 

This judgment, however, was reversed in D. P., with the con¬ 
currence of the Judges present, who were unanimously of opinion 
that no person took any estate under the will by way of devise 
or purchase. , 

This is an extraordinary decision; and high as is the authority Remarks upon 
of the Court by which it was ultimately decided, its soundness 
may be questioned, os the will contains not merely words of ex¬ 
clusion in reference to the son (whigh, it is admitted, would not 
alone amount to a devise), but a positive and express disposition 
in favour of the person who would be next in the line of descent, 
if the son were out of the way. In this case, we trace but very 
faintly the anxiety, generally imputed to judicial expositors of 
wills, ut res magis valeat quam pereat. 

[But if a person truly answers the special description contained Capwity of 
in the will, the fact that he is also heir-genferal affords no pre- SITaffected 
text for his exclusion; and therefore where a testator devised 
the ultimate interest in his property to his right heirs on the part 
of his mother, his co-heirs at law, who were also his heirs ex 

• (n) 3 B. F» C. Toml. 464, Butl. Eea. 673, cit. 2 Mcr. 348. 
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[parte inafem&, were held entitled under the devise (e). It 
scarcely requires notice that wherever the heir-general is a de¬ 
scendant, or the brother or sister, or descendant o£ a brother or 
sister of the testator, he will he heir ex parte matem& as well as 
ex parte patema.] 


It is next to he considered how far the constmetion of the 
word *‘heir” is dependent upon, or liable to he varied by, the 
nature of the property to which it is applied. 

If the subject of disposition ho re^ estate of the tenure of 
gavelkind, or borough English, or copyhold lands held of a 
manor in which a course of descent different froi^ that of the 
common law prevails, it becomes a question, whether, under a 
disposition to the testator’s heir as a purchaser, the intended 
object of gift is the heir-general at common law,.or his heir 
quoad the particular property which is the subject of the devise; 
and the authorities, at a very early period, established the claim 
of the common-law heir (p ); supposing, of course, that there is 
nothing in the context to oppose the construction. 

[If a testator seised of lands by descent from his mother de¬ 
vises them to his heir, and die leaving different persons his heir 
ex parte matem& and his heir ex parte patemS, (who both claim 
at common law), the question, which is entitled, will depend on 
whether the devise is sufficient according to the principles of the 
old law to break the descent. Thus, in Davis v. Kirk {q)j a tes¬ 
tator devised all his real estate (part of which had descended to 
him ex parte matemS.) to a trustee, his heirs and assigns, upon 
trust to sell paSrt, and to pay the income of the residue to the 
testator’s widow for life, and after her death “ upon trust to 
convey the said residue unto such person as should answer the 
description of the testator’s heir-at-law.” It was held by Sir 
W. P. Woody V.-C., that the descent was broken by the devise, 
and that the heir ex parte patemS, was therefore entitled.] 


[(o) Forster v. Sierra, 4 Ves. 766; 
Fatclinson v. JFass, 9 Haro, 673. See 
Otmdry v. Pinniger, 14 Beav. 94, 1 D. 
M. & G. 602.] 

{p) Co. Lit. 10 a [devise to heir of 
stranger]; ^b. Gavolk. 117, 118; 
[Oarland v. Beverley, 9 Ch. D. 213; 
Thorp V. Ovien, 2 Sm. & Gif. 90, (devise 
in 1841 to>heir male of testator); per 
Bomilly, M. B., PoUey v. Polley, 31 
Beav. 363 (gift to heir of stranger of 
money to arise sale of borough 
TCrig liab lands). In Sladen v. Sladen, 
2 J. & H. 369, the claim of the com¬ 


mon-law heir was fortified by the cir¬ 
cumstance that leaseholds were mixed 
with the g[avdkind land in the same 
set of Hmitotions. 

{q) 2 K. & J. 391. The will was 
dat^ in 1846, and was therefore sub¬ 
ject to stat. 3 & 4 Will. 4, o. 106, s. 3— 
a circumstance noted by the Y.-O. on 
a subsequent occasion, 1 J. & H. 674. 
But that statute appears to give no 
help in determining who is the person 
to take, but only, if the heir ox parte 
matemfi is found to be the person in¬ 
tended, to direct liow he takes it. 
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With respect to the personalty, too, it is ofteh doubtful 
whether the testator employs the term **heir” in its strict and 
proper acceptation, or in a more'lax sense, as descriptive of the 
person or persons appointed by law to succeed to property of 
this description (r). Where the gift to the heirs is by way of 
substitution, the latter construction [generally] prevails. Thus, 
in Vaux v. Henderson (s), where a testator bequeathed to A. 
200/., “and, failing him by decease before me, to his heirsthe 
legacy was held to belong to the next of kin of A. living at 
the death of the testator. [And a similar decision was mode in 
outings v. McDermott (/). Of this case Lord 8t. Leonards ob¬ 
served (tt) that the gift over was “to prevent a lapse. The argu¬ 
ment was a very fair one, that as the property in one case would 
have gone to the party absolutely, and from him to his personal 
representatives, so when the testator spoke there by way of sub¬ 
stitution, of the heir of the body, it was understood that he 
meant the same person who would have taken after him in case 
there had (qu. not) been a lapse.” This principle has since 
been followed in other cases {x)y including one whore real estate 
was combined with personalty in a gift to the testatrix^s sisters 
as tenants in common for life, or until marriage, with survivor¬ 
ship, and upon the death or marriage of all “ to be divided in 
equal shares between my brothers and sisters then living or 
their heirsit was held by Sir C. Hall, V.-O., that this limita¬ 
tion to heirs, by way of substitution, contained within itself that 
which required that the property should go to heirs upon whom 
the property would devolve by law, that is to say, as to the real 
estate the heir-at-law, and os to the personalty the statutory 
next of kin according to the Statute of Distribution (y). 

So in Re Newton Trusts ( 2 ) whore a testator bequeathed one- 
seventh of his personal estate “ to my brother A., his heirs and 


[(r) Le. under the statute of distri¬ 
bution ; including the -widow, Doody v. 
Jffiggina, 2 K. & J. 729, and cases there 
cit^; but not the husband, Se Walton’s 
Trusts, cor. V.-C. Kindsrsley, 8 D. M. 
& G-. 174, and cited in Boody v. Siy- 
gins. As to this see Ch. XXTX.] 

(s) 1 J. & 388, n. 

[(0 2 My. & K. 69. 

(tO Be Beauvoir v. Be Beauvoir, 3 H. 
L. Ca. 657. 

{x) Boody y. Higgins, 9 Hare, App. 
32, 2 K. & J. 729; Jacobs y. Jacobs, 16 
Bear. 667 ; Be Porter’s Tru^s, 4 K. & 
J. 188; & Philps* Will, L. B., 7 Eq. 
161; linlason y. Tatfpeh, L. B., 9 Eq. 


258; Parsons y. Parsons, L. B., 8 Eq. 
260 (perpetual personal annuity). 

(y) Wingjleld y. Wingfield, 9 Ch. D. 
658. 

(z) . L. B., 4 Eq. 171. A gift to the 
heirs and assigns of A. has been held 
to giye A. a general power of deposi¬ 
tion, Quested y. MicheU, 24 L. J. Ch. 
722: (see also per Shfidwell, V.-C., 
Waite y. Templer, 2 Sim. 642; and cf. 
Brookman y. Smith, L. B., 6 Ex. 291, 
306, 7 Ex. 271); and -will sometimes 
be words of limitation where “heirs'’ 
alone would haye described a legatee 
by substitution, Be Walton’s Bstate, 8 
D. M. & Q. 173. 
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[assigns for ev^r,” another seventh “ to mj brother B., his heirs 
and assigns for ever,” and so on, and the remaining seventh “to' 
the heirs and assigns for ever of my late sister 0. now deceased 
it was held by Sir W. P. Wood, V.-C., that this last was 
quasi substitutional and went to the next of kin; that by the 
previous gifts the testator shewed how he supposed personal 
estate would devolve, and wished to put the representatives of 
C. in the same position os if C. had been alive, and her share had 
thus devolved from her.. 

Where the substituted gift is to heirs of the body such of the 
next of kin will be entitled as ore descended from the propositus, 
i.e. issue (or). « 

Again, a direction to divide a legacy amongst the heirs of the 
testator or another person indicates an intention to give concur¬ 
rent interests to several; which can seldom be satisfied by under¬ 
standing “heirs” in its primary sense, (under which one person 
wiU, with rare exceptions, bo entitled to the whole); but which 
will generally be satisfied by construing “heirs” to mean next of 
kin. Thus in Re Steevens* Trusts (6) where a testator directed 
his trustees to divide a sum of money “ amongst the heirs of my 
late brother J. S.,” (J. S. being dead leaving one person his 
heir and the same person and others his next of kin), it was 
held by Sir J. Bacon, V.-C., that “ heirs” meant next of kin. 
And in Low v. Smith (c), where a testator gave all his real and 
personal estate upon trusts which implied conversion {d), and to 
be divided among his nephews, grand-nephews and nieces, the 
several shares ,to be invested and the income applied for their 
maintenance until the age of twenty-one, “ except my grand¬ 
nephew A., and he only to receive the interest of his portion 
until the age of thirty. Afterwards if my executors think him 
capable of using one-half in his business, let it be done, the re¬ 
maining half to be continued in the stocks the income of which 
he is to receive during his life, and at his death to be equally 
divided among his legal heirs.” It was held by Sir R. T. 
Kindersky, Y.-G., that at the death of A. his share went to his 
next of kin. 

In the former of these two oases the decision has the addi¬ 
tional support of the circumstance that A. was, to the testator’s 
knowledge, actually dead at the date of the will, leaving one 


[(a) Pattendmv.Hobton, 22 L. J. Ch. L. B., 2 Eq. 276, stated below. 

697, 17 Jut. 406 ; Price v. Lockley, 6 (i) L. R., 15 Eq. 110. 

Bear. 180 (ohildr^ Held entitled as (r) 26 L. J. Ch. 603^2 Jnr.N. S. 344. 

“heirs lawfully begotten,” butwhb- (d) By the tmst ro invest aU the 

ther as children or next of kin does not di^s, aeeJJleekv.Jams, 17 Sim. 121. 
appear). See idsoBf Jea^emfe Trua», 
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[person his heir and several his next of kin. Ih must^ however, 
be admitted that in neither case were the grounds to which they 
are here referred distinctly alluded to by the Court. In Re 
Steevena* Trusts the V.-C. treated the authorities as hopelessly 
oonfuMd; while in Low v. Smith the Court relied on the cases 
of substitution abeady noticed, and adverted particularly to the 
form of the gift, which was in the first place to the grand¬ 
nephew, as one of the class, absolutely, and was then restricted 
for the sole apparent purpose of better securing the benefit of it 
to the legatee himself {e). 

The effe(5t of words of distribution is more clearly exemplified 
in Re Jeqff'reion'^s Trusts (/), whore personalty was bequeathed to 
trustees in trust for A. for life, and after her death “ for the 
benefit of the heirs of the body of A., first to educate at their 
discretion the said heirs, and lastly to pay to the said heirs the 
said residue at their respective ages of twenty-one in such pro¬ 
portions as A. might by deed or will” appoint. Sir IF. P. 
Wood, V.-C., held that the words “ heirs of the body” were not 
used in the technical sense of all descendants ad infinitum and 
did not operate as words of limitation so as to give an absolute 
interest to A. {g), but indicated the interests of a sot of persons 
co-existing, and that the next of kin of A. descended from her 
and living at her death were entitled (A). 

In Re Gamhoah Trusts («), where a testator bequeathed a legacy 
“ to the heirs of his late partner for losses sustained during the 
time that the business of the house was under my sole control,” 
Sir W. P. Wood, V.-C., held that the next of kift according to 
the statute were entitled, founding his decision on the expressed 
reason of the bequest, which would be unmeaning if tho testator 
intended to benefit the heir strictly so called. “ Had it been 
* to the heirs of my late partner * simply,” added the V.-C., “ I 
should not have felt so clear upon the point.” 

And here maybe noticed a case where a bequest of personalty 
to “the heirs or next of kin of A. deceased” was held to be a 


[(c) See White v. JBriffge, 2 Phil. 683; 
Towell V. Boggis, 35 Boar. 535. 

(/) L. R., 2 Eq. 276. 

Ig) See Oh. XLIV. 

(A) See also Bull r. Comberbaeh, 25 
Bear. 640, stated below. In Ware v. 
Bowland, 15 Sim. 587, 2 Phil. 635, 
Shaiwelly V.-C., expressed au opinion 
that under a gpift at the death of A. 
to ‘‘mjr heirs at-law share and share 
alike'* the heir proper was entitled. 

J.—^VOL. 11. 


But as A. was both heir at law and 
solo noxt of kin the point did not arise. 
The words "share and share alike" 
were referred to in argument for tho 
purpose only of shewing that A., a 
known individual, could not haro boon 
intended to take either as heir at law 
or next of kin, and that the words im¬ 
ported a class to bo ascertained at the 
death of A.; as to which vide post. 

(i) 4 K. & J. 766. 

G 
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law of my 
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Ultimate re¬ 
mainder to 
“my o-wn 
right heirs.” 


[gift tp tlie next of kin of A. aooording to the Statute of Dis¬ 
tribution: “or” not signifying an alternative between two 
classes (which would have made the gift void for uncertainty), 
but the one description being explanatory of the other (*), 

It need not be pointed out that in all the foregoing oases special 
grounds were assigned for departing from the proper sense of 
the word heirs; and they will] not be understood to warrant 
the general position that the word heirs in relation to personal 
estate imports next of kin, especially if real estate be combined 
with personalty in the same gift; which circumstance [though 
not conclusive (A:), yet] according to the principle laid down by 
Lord Eldon in Wright v. Atkyns (/) affords a groubd for giving 
to the word in reference to both species of property the con¬ 
struction which it would receive as to the real estate if that were 
the solo subject of disposition. 

Thus in Gwynne v. Muddock {m) where a testator gave all his 
real and personal estate to A. for life, adding, after her death 
“ my nighest heir at law to enjoy the same;” 
held that the heir at law took both the real and personal estate, 
not the realty only, the testator having blended them in the 
gift. [Here it will be observed the word used was heir in the 
singular. So in Tetloio v. Ashton {n)^ where a testator devised 
and bequeathed his real and personal estate, upon failure of 
certain previous limitations, to the heir at law of his family 
whosoever the same might be; Sir J. K. BrtwCf V.-O., said 
“ The testator has used words which no person, professional or 
unprofessional^ can misunderstand. ... If there were any cor¬ 
recting or explanatory context the case might be different. I 
give no opinion how the case would have stood if the word 
‘ heirs* had been used instead of ‘ heir.’ ” And he held that the 
next of kin had no colour of title. 

In Be Beauvoir v. Be Beauvoir (o), the word used was “heirs” 
in the plural. A testator devised his estates in the funds of 
England, and his freehold, copyhold, and leasehold property to 


r(i) JRe Thompson^t Trusts, 9 Ch. D: 
607. 

(it) See Wingfield v. Wingfield, 9 Ch. D. 
658, stated sup.; and per Loid Gotten- 
ham, White v. Bi'iggs, 2 Phil. 690.] 

(/) Go(m. Ill, 123. See also Pgotv. 
Pyot, 1 Vm. 335, ■where, however, the 
words of the will being applioable 
rather to personalty, the construction 
whidi obtains in regard to this species 
of property predominated as to both 


real and personal estate. 

(«) 14 VOS. 488. 

[(»} 20 L. J. Ch. 53, 15 Jur. 213. 

(o) 15 Sim. 163, 3 H. L. Ca. 524. See 
also JBoydell y. Golightly, 14 Sim. 327. 
In Maephersony. Stewart, 28 L. J. Ch. 
177, a direction to trustees to invest the 
testatoi^’s property for the benefit of his 
heirs was held to mean persons entitled 
under the will. 
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[several persons and their sons in stri6t settlement, remainder to chap, xxvnx. 
his own right heirs; and empowered his trustees to invest the ^ 

residue of his personal estate in the purchase of freehold land, to 
be settled to the same uses. It was held by Sir L. Shadicell^ 

V.-C., and on appeal by D. P. that the intention to be eolleotod 
from the whole will, especially from the power to invest, was 
to give both realty and personalty, as a blended property, to 
the same set of persons throughout, and that the whole pro¬ 
perty therefore went ultimately to the heir at law. Lord St. 

Leonards^ after stating the general rule as to personal estate (/>), 
said {q)y “Then we come to the mixed cases. I quite agree 
that as to them the argument is still stronger against the 
appellant (the next of kin), for if the law is settled when you 
con collect the intention, as regards personal estate, the argu¬ 
ment that it is so must, d fortiori, have more operation when 
you come to blended property, consisting of real and personal 
estate; for as to so much of the property which consists of real 
estate, there can be no doubt but the person who is described as 
‘heir’ is intended to take in that character. You, therefore, at 
once in speaking of heir impress upon tlie gift, or upon him wlio 
is to take it, his own proper character—^that of heir. When 
you ore dealing, therefore, with the same disposition, though of 
another part of the property, you are relieved from the difficulty 
which you labour under in the more naked case of personal 
property, and having found that the testator meant what ho 
has expressed as regards that portion which is real property, 
you may more readily infer the same intention ds regards the 
other portion of the same gift depending upon the same words, 
and you, therefore, allow the whole disposition the same opera¬ 
tion os you would give to it if it had been confined to real 
estate alone.” 

So in Jffendet'&on v. frmw (r), where a testator devised and “To my next 
bequeathed to his daughter a house and the interest of 800/. for 
her life, and if she died leaving issue he directed 500/. to be 
paid to them, and that the remainder, that is 300/., and the 
house, should revert to his next lawful heirs; it was held by Sir 
J. Romilhjy M. R., that the case was within De Beauvoir v. Be 
Beauvoir, and that the heir, and not the next of kin, was entitled 
to the house and the 300/.] 

And even where the entire subject of gift is personal, the “Heir“ un- 

explained 

• (r) 28 Beav. 1. Sec also Re Dixon, 

4 P. D. 81. 

o2 


‘{p) Vide inf. p. 84. , 
q) 3 H. L. Ca. 657. 
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word “heir,” unexplained by the context, must he taken to be 
used in its proper sense. [Thus it is laid down (s), that if one 
devise a term of years to J. S., and after his death that the 
heir of J. S. shall have it; J. S. shall have so many years of the 
term as he shall live, and tho heir of J. S. and the executor of 
that heir shall have tho remainder of the term. So, in Banven 
V. Lord Clarendon (f), where a testator bequeathed all his goods 
in C. house to A. for life, and after her death to the heir of Sir 
J. I). ; tho -only question raised was whether he that was heir of 
Sir J. D. at the timo of his death or at the time of A.’s death 
was entitled.] 

Nor will tho construction be varied by the circumstance, that 
the gift is to the heir in tho singular, and there is a plurality of 
persons conjointly answering to the description of heir (?/), 
Thus, under the words “ to my heir 4,000/.,” three co-heiresses 
of the testator were held to be entitled; Sir J. Leach^ M. R., 
observing, “ Whore the word is used not to denote succession, 
but to describe a legatee, and there is no context to explain it 
otherwise, then it seems to mo to bo a substitution of conjecture 
in the place of clear expression, if I am to depart from tho 
natural and ordinary sense of the word ‘heir’” (p). 

[And although the word used, in a gift of personal estate 
only, is “heirs” («), in the plural, it will, unless explained by the 
context, retain its proper sense.] Sir li. P. Ardcn^ in Llolloicay 
V. Jlolloirai/ {t/)j was strongly disposed to construe it next of 
kin; though his opinion on another question rendered the point 
immaterial. ‘ [But in Be Beauvoir v. Bo Beauvoir (z), Lord 
Sf. Leonardf did not approve of this construction. He reviewed 
the authorities, and without distinguishing between those where 
the word used was “heir,” and others where it was “heirs,” 
said, “As far as the authorities go with respect to personal 
estate, whether the gift be an immediate gift, or whether it be a 
gift in remainder, the cases appear to me to be uniform—to give 
to the words the sense which the testator himself has impressed 

[(«) Shep. Touch. 446. “heir” means next of kin. 

(i) 1 Vem. 35. Soo aiso SouUigaU (a;) “Heirs at law” has been thought 
V. Clineht 27 L. J. Ch. 651,4 Jur. N.S. less flexible than “ heirs,” L. B., 15 
428 ; Me Bootes, 1 Dr. & Sm. 228.] Eq. 113 ; but see 15 Sim. 693.] 

(m) ^ 2 Ld. Baym. 829. (t/) 5 Yes. 403. 

Mounsey v. Blamire, 4 Buss. 384. 3 H. L. Ca. 624, 667, disap- 

[Jeml, M. B., is reported, 10 Ch. D. proAungof Evans v. Salt, 6 Bear. 266, 
114, to have disapproved of this cose: which neverthelesshassince been some- 

but the context would seem to indicate times cited as law, 26 L. J. Ch. 604 ; 
that what ho disapproved of was the L. B., 16 £q. 114; sed qu., see 29 
half-admission, made arg. gr. by Sir Beav. 198. u 
J. Leach, that in cases of succession 
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[upon them—that if he has given to the heir, though the heir 
would not by law he the person to take that property, he is the 
person who takes as persona designate. It is impossible to lay 
down any other rule of consiniction.” 

One of the authorities noticed by Lord 8t. Leonards was Plei/- 
dell V. Plei/dell («), where a testator, after making several contin¬ 
gent dispositions of a sum of money, gave the ultimate interest 
to his own right heirs (in the plural); and it was held that the 
testator’s heir was entitled, not his executor. 

And in Smith v. Butcher (6), where personalty was given in 
trust to be equally divided amongst “ the children of A. during 
their lives, and on the decease of either of them his or her share 
of the principal to go to his or her lawful heir or heirs; ” it was 
held by Sir Q. Jcssel, M. R., that the words were not, by analogy 
to the rule in Shelleifs casCy to be read as words of limitation, and 
that neither the next of kin, nor the legal personal representa¬ 
tives, of a deceased ehQd were entitled to his share, but his heir 
at law.] 

The words “ heirs ” and “ heirs of the body,” applied to per¬ 
sonal estate, have been sometimes held to be used synonjrmously 
with “ children ”—a construction which, of course, requires an 
explanatory context. 

As, in Loveday v. Hoplins (c), where the words:—“Item, I 
give to my sister Loveday’s heirs 6,000/.”—“ I give to my sister 
Brady’s children equally 1,000/.” At the date of the will, 
Mrs. Loveday had two children, one of whom was a married 
daughter, who afterwards died in the lifetime of the testatrix, 
leaving three children. Mrs. Loveday was still alive, and her 
surviving child claimed the legacy. Sir Thomas Clarke, M. R., 
was clearly of opinion, that the testatrix intended to give the 
6,000/. to the children of Mrs. Loveday, the same as in the sub¬ 
sequent clause to Brady’s children, and had not their descen¬ 
dants in view; or if she hod, yet as she had not expressed 
herself sujBBoiently, the Court could not construe the will so as 
to let them in to take. He, therefore, held the surviving child 
to be entitled to the legacy. 

[And in Bull v. Comherhach (d), where a testator devised lands 

[(a) 1 P. w. 748. Beav. 269. So, “heirs of the body,” 

(e) 10 Ch. D. 113. See also Eamil- Stjmera v. Jobaon, 16 Sim. 267 ; Gummoe 

ton V. MWoy 29 Beav. 193 (deed).] v. Eotceay 23 Beav. 184. In Fowler v. 

M Ajnb. 273. Cohn, 21 Beav. 360, “heirs” was con- 

[(d) 25 Beav. 540, IJiTo claim was strued issue m_ a jwwer to appoint 

m^e for next of kin other than ohil> among “ the children of A. and their 

dren. See idso Sobetia v. Edwarda, 33 heirs lor such estates,” &c. 
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CHAP. xxvm. [to'trustoos in trust for six persons equally for their lives, and 
after tho death of all, in trust to sell the land and divide the 
money equally “amongst their several heirs. Sir J. Romillyi 
M. R., held that heirs meant children. lie said, “ I am at a 
loss to conceive why he should direct the property to be sold, 
except for the purpose of division amongst a larger class than 
the tenants for life; he does not think that six persons are too 
many to hold and enjoy it in common, but he does think it 
necessary to direct that after their deaths it shall be sold for the 
purpose of division.” And added, “ Where there is a gift of 
personalty to one for life, and after his death amongst his * heirs,’ 
I should have no doubt that the expression ‘heirs'would apply 
to children.” 

strurtioTa Construction is equally applicable to a devise of real 

plied in*tho estate. Thus, in Milroy v. Milroy (<?), where a testator, after 
real giving a life interest to his daughter, and directing that after 
her death tho proceeds of his real and personal estate should be 
applied for tho benefit of lier children during their minority, and 
that afterwards tlio personalty should be assigned to them, 
ordered his trustees to convey his freehold and leasehold estates 
to “tho heir or heirs who should be legally entitled to the 
same; ” but, in case his daughter left no children, he gave all 
the property over; Sir L. Shadicell, V.-C., thought tho words 
“ heir or heirs ” evidently meant the children of the daughter. 


At what What is the period at which the object of a devise to tho heir 

^ir^istobo fo ho ascertained, is a question of frequent occurrence, in 

aBccrtained. dotemiinaiion of which, tho rule that estates shall bo con¬ 

strued to vest at tho earliest possible period consistent with the 
At theances- will, beoi’s a principal part. An immediate devise to tho testa- 
both Si tho tor’s own heir vests, of course, at his death, and the interposition 
rase of a mft Qf a previous limited estate to a third person does not alter the ■ 
hair, cose. Thus, in Doe d. Pilkingtoii v. Spratt (/), where a testator 

devised to his son A. and M. his wife, and B. and N. his wife, 
or the survivor of them, for their lives, with remainder to the 
male heir of him the said testator, his heirs and assigns for ever, 
the remainder wns held to vest at the testator’s death in his 
eldest son C., who was his mole heir at law at that time, 
an^of a On the same principle an executory gift to the heir of another 

[(«) 14 Sim. 48. Sco also (/} o B. & Ad. 731. See also per 

V. Mieklethwait, 4 0. B. N. S. 790. Bnyky, J., Doe v. Martyn, 8 B. & Cr. 
And compare Spence r. Handfordf 27 611. • 

L. J. Ch. 767, 4 Jar. N. S. 987. 
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[person vests as soon as there is a person who answers that cnAr.xxTni. 
description, namely, at the death of the person named; and if heir of a 
the gift is postponed till the determination of a limited interest 
given to a third person, still the death of the propositus is the 
time for ascertaining the person of the devisee. Thus, in Danvers 
V. Earl of Clarendon {g)y where goods were bequeathed to A. for 
life, remainder to the heir of B., B. having died in A.’s lifetime, 
the question was, whether the person to take the remainder was 
he who was B.’s heir at his death or at the death of A., and 
judgment was given in favour of the former. 

This case also shews, that though the rule which requires the Same nil6 os 
earliest possible vesting of an interest so given in remainder is, 
in a great measure, founded on a reason applicable only to legal 
estates in real property; namely, that it is (or was) in the power 
of the owner of the prior particidar estate to defeat a contingent 
remainder (A); yet that the rule also holds good generally with 
regard to personal property for the purposes of the present 
question. 

And since a departure from the rule leads to frequent incon- PreviouH do- 
veniences, slight circumstances or conjectural probability will hS^tof 
not prevent an adherence to it. Thus it is not enough that the 
heir has an express estate in the same property limited to him an exception, 
in a previous part of the wiU. In RawUnson v. Wass (i), under 
a devise in trust for the testator’s daughter (who was his heir at 
law) for life, remainder as she should appoint, and, in default of 
appointment, for the testator’s heirs and assigns, as if he had died 
intestate, the daughter was held entitled to an immediate con¬ 
veyance of the estate from the trustees. It is true the words 
“ as if he had died intestate ” jwint expressly to the period of 
the testator’s death, and in an even balance of arguments 
must weigh in favour of the general rule (A). But this ground 
was wanting in other cases, in which, nevertheless, the express 
provision for the heir, though aided by other circumstances, was 
held insufficient to exclude the general rule. Thus, in .Soy- 
dell V. OoUghthj (1), where a testator devised real estates in trust 
for the maintenance of his son J. (who was his heir apparent) 
during his life, remainder to his sons successively in tail, with 
remainders over in strict settlement to other persons and their 
issue, with an ultimate remainder to the testator’s right heirs; 

[(y) l.Vem. 33. kinsv, Oower, 2 Coll. 637; Smith v. 

(A) Vide ante, Vol. I., p. 873. Smith, 12 Sim. 317; Sout/taatey. Clinch, 

(i) 9 Hare, 673. , 27 L. J. Ch. 651, 4 Jar. a. S. 428. 

{k) J)oey. ZffU'WM, 3 East, 278; Jen- {1) 14 Sim. 327. 
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[and power was given to the trustees to limit a jointure to any 
wife of J., and to raise portions for his children; the intermediate 
remainders having failed, it was argued, that the testator had 
clearly shewn an intention that his son J. should not take the 
fee, not only by the express provision .for him, but by the sub¬ 
sequent clauses in the will; but Sir L. Shadwell^ V.-O., held, 
that there was no such indication of intention as he could act 
upon, to prevent the estate vesting in the testator’s heir at his 
death. 

Again, m.Wnghtson v. Macaulay (w), where a testator devised 
an estate to his son B. (who was his heir apparent) for life, and 
after several intermediate limitations, remainder in default of 
issue of the last devisee “ to the male heir who should be in 
possession of and lawfully entitled for the time being to the 
estate at M. for his life, remainder to his issue, and for default 
of a male heir being in possession and entitled to the M. estate, 
at the time thereinbefore for that purpose mentioned, or in 
default of issue mole of such heir male, then to his own right 
heirs, and /</s, her, and their heirs and assigns for ever.” It 
was contended, upon the determination of all the estates pre¬ 
ceding the ultimate remainder, that the express provision for 
E., the wqrds of contingency introducing the ultimate devise, 
and the words “ his, her, or their” applied to the testator’s heir, 
terms which he could not mean to apply to his own son and 
heir, shewed that the testator referred to some future period for 
the ascertainment of the heir entitled under the will; but it was 
hold that the evidence of such an intention was not clear enough 
to control the rule of law, and that the remainder vested in B. 
immediately on the testator’s decease. 

But in Boc d. King v. Frost («), where a testator devised lands 
to his son W. (who was his heir apparent) in fee, and if he 
should have no children, child or issue, “ the said estate is, on 
his decease, to become the property of the heir at law, subject to 
such legacies as W. may leave by will to the younger branches 
of the family;” and it appeared that at the date of the will, the 
testator hod a daughter who had five children; it was held that 
the person who at the time of the decease of W., without issue, 
should then be the heir at law of the testator, was the person 

nttt)44 H. & Wei. 214. XLI.) See also Locke v. Southumd, 

(«) 3 B. & Aid. 646. (The over 1 My. & 0. 411; Cain y. Teare, 7 Jur. 
was hdd to be an executory devise in 667; and the analogous oases on de- 
^e event of the son dying without vises and bequests to next of Mn in the 
leaving issue at hit death, post, Chap. . next chapter. • 
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[entitled under the executory devise. This decision was based ciup. xxv«i. 
on the state of the family, to which the testator was thought to 
be specifically referring, and on the consideration that W. him¬ 
self could not have been meant, since that would make the 
executory devise nugatory, and the power to give legacies un¬ 
necessary. 

'Of course, if the contingency of the devise consists in the Devise to the 
uncertainty of the object, as if lands be devised to the person fSbe^eir 
who shall, at a specified time, be the testator’s heir of the 
name of H., no person will be duly qualified to take under 
the will unless he bears the name at that time (o).] 

• 

[(o) Wriqhtson v. Macaulay, 14 M. & Wei. 214 (answer to second question); 

Thorite T. Tltorpe, 1 H. & C. 326.] 
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CHAPTER XXIX. 

V. PERSONAL REPRESENTATIVES, 

EXECUTOKS OK ADMINISTKATORS. 

VI. RELATIONS. 

VII. PERSONS OF testator’s BLOOD 
OR NAME. 

-♦— 

I. The word family has been variously construed, according to 
the suhjoct-mattor of tho gift and the context of the will. 
Sometimes the gift has been held to ho void for uncertainty. 

As, in Karland v. Trigg (r?), where a testator gave leasehold 
estates to his brother “ J. H. for over, hoping ho will continue 
them in the family,” Lord Thurlow thought it too indefinite to 
create a trust, as the words did not cleai’ly demonstrate an 
object. The testator’s brother was tenant for life in remainder, 
with remainder to his issue in strict settlement, of some free¬ 
hold lands, and tho testator had given some other leaseholds to 
the same uses; and it was contended, tliat the leaseholds in 
question were Intended to be subject to tho same limitations, so 
far as the nature of tho property would admit; but his Lord¬ 
ship considered that this was not authorized. lie said, the 
testator understood how to make his estates liable to those uses, 
and intended something different here. 

So, in Doe d. Hay ter v. Joitiville (6), whore a testator devised 
and bequeathed residuary real and personal estate to his wife 
for life, and, after her decease, one half to his wife’s “ family,” 
and tho other half to his “ brother and sister’s family,” share 
and share alike; and it appeared that, at the date of tho will, 
the testator’s wife had one brother who had two children, and 
the testator had one brother and one sister, each of whom had 
children, and there were also children of another sister, who 
was dead. Upon these facts, it was held, that both the devises 


GIFTS to— 

I. FAMILY. 

II. DESCENDANTS. 
HI. ISSUE. 

IV. NEXT OF KIN. 


(a) 1 B. C. C. 142. 


(»)*3East, 172. 
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were void, from the uncertainty in each case os to who was chap. xxnt. 
meant by the word “ familyand in tho latter case, also, from 
the uncertainty whether it applied to the family as well of the 
deceased, as of the surviving sister; and also whether it referred 
to the brother’s family; which, however, the Court thought it 
did not. 

Again, in Rohimon v. Waddelow (c), where a testatrix, after Giftstofamily 
bequeathing certain legacies in trust for her daughters, who were 
married, free from the control of any husband, for life, and after 
their decease for their respective children, gave the residue of 
her effects to be equally divided between her said daughters and 
their hushands and families; Sir L. Shadicell^ V.-O., after re¬ 
marking that, as, in the gift of the legacy, “any” husband 
extended to future husbands, in tho bequest of the residue the 
word “ husbands” must receive tho same construction, declared 
his opinion to bo, that such bequest as to the husbands and 
families was void for uncertainty. “ The word ‘ family,’ ” he 
said, “ is an uncertain term; it may extend to grandchildren os 
well as children. The most reasonable construction is to reject 
tho words ‘ husbands and families.’ ” It was accordingly decreed 
that the daughters took the residue absolutely as tenants in 
common {d). 

It will be observed, that, in Ilarland v. Trigg^ and Robinson 
V. Waddelow j tho subject of gift was personal estate; and in 
Doc V. JoincillCi it consisted of both real and personal property, 
and not of real estate exclusively—a circumstance which we 
shall see has been deemed material. • 

Sometimes the Yroxdi family ov “house” (which is considered “Family” 
as synonymous) has been held to mean “heir.” A leading 
authority for this construction is tho often-cited proposition of 
Lord Hobartf in Counden v. Clerkc (c), that if land be devised to 
a stock, or family, or house, it shall bo understood of the heir 
principal of the house. 

So, in Chapman^s case (/), where C., seised in fee of three 
houses, devised that which N. dwelt in to his three brothers 
amongst them, and N. to dwell still in it, and they to raise no 
forme; and willed his house that T., his brother, dwelt in, to 

(e) 8 Sim. 134. [“I cannot say that bequest to the legacies, [so fur as the 
that case is quite satisfactory to my children were concemeu;] but the 
mind,” per JjotA Crantcorth, V.-O., 1 V.-C. seems to have considered that this 

Sim. N. S. 246.] See also Stubbs v. hypothesis savouicd too much of mere 
Sargon^ 2 Kee. 263. conjecture. 

(y) No doubt the ^tator^s rec^ in* {e) Hob. 29. 
tenbon was to assimuate the renduaty (/) Dyer, 333 b. 
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him, and he to pay 0. 3/. 6s. to find him to school with, and else 
to remain to the house: the words and else to remain to the 
house” were construed to mean the chief, most worthy, and 
eldest person of the family {g). 

These authorities were recognised and much discussed in Wright 
V. Atkyns (//), which was as follows:—A testator devised alt his 
manors, &c., as well leasehold as freehold and copyhold, in cer¬ 
tain places, and all other his real estate, unto his mother, 0., and 
her heirs for ever, in the fullest confidence that, after her decease, 
she would devise the property to his family. The question was, 
what estate the mother took. It was contended for her, on the 
authority of Ilarland v. Trigg^ that the word “family” was too 
indefinite to create a trust in favour of any particular objects, 
and, therefore, that she took the fee. But Sir W. Grant, M.R., 
relying on the early authorities before referred to, held, there 
was no uncertainty in the object. It was a trust for the tes¬ 
tator’s heir. He said: “ Cases relative to personal property, or 
to real and personal comprised in the same devise, or where the 
meaning is rendered ambiguous by other expressions or disposi¬ 
tions, will not bear upon this question. In Ilarland v. Trigg, 
Lord Thurlow doubted whether ‘ family’ had a definite meaning. 
The authorities above alluded to were not cited. The case related 
to leasehold estate, and it was, by other dispositions in the wiD, 
rendered uncertain in what way the testator willed the family 
to take the benefit of the leasehold estates, it being contended, 
he meant to give them to the same uses to which the real estate 
was settled.” * 

On appeal. Lord Eldon admitted the general rule, that, if a 
man devises lands to A. B., with remainder to his family, inas¬ 
much as the Court will never hold a devise to be too uncertain, 
unless no fair construction can be put upon it, the heir at law, 
as the worthiest of the family, is the person token to be de¬ 
scribed by that word. But several circumstances embarrassed the 
question in this case; one was, that leaseholds were included, 
xehich was not noticed at the Rolls; another was, that it was not a 
trust simply, but a power which might be exercised at any time 
during the life of tiie donee, before which period the object might 
be dead; and the remaining circumstance was founded on the 

(y) But w&s not the word “ house** should merge or sink in the property 
used in the same sense as in the former which was the subject of the devise P 
part of the will, the effect of the clause [17 Ves. 267, n.; 19 Yes. 300.] 
being merely to declare that the charge (A) 17 Yes. 25 A 
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objection, why should the testator have given this lady a power 
of devising, if by the words his family,” he only meant his 
heir at law ? As to the first of these oiroumstonces, his Lordship 
was of opinion that the word family, as had been decided with 
regard to relations (?), used in a devise of both real and personal 
estate, must receive the same construction as to both; and he 
denied the authority of the case, cited 1 Taunt. 266, in which, 
under a limitation to the family of J. S., the real estate was hold 
to go to the heir at law, and the personalty to the next of kin. 
In regard to the two other circumstances, he thought they could 
not vary the construction (A); for it was merely what might 
happen in the case of a similar power to appoint among relations, 
where all the relations might die before the exercise of the power, 
or there might originally be but one relation; and it could not 
be contended, that these circumstances would make any differ¬ 
ence in the construction; and, therefore, not in the present case (/). 
Lord Eldon, accordingly, affirmed the decree at the Eolls. 

In the next case (m), the word family, applied to real estate, 
was construed to moan heir apparent, A very illiterate testator 
devised lands “ into my sister C.’s family, to go in heirship for 
everand it was held, that the eldest son and heir apparent of 
C. was entitled, though it was admitted that the word “ family,” 
in another part of the will, and applied to personal property, 
meant children; the Court thinking it no objection, that the 
same word, when elsewhere applied to a different subject, would 
receive a different construction. 

[In Griffiths v. Emn{k), where a testator devised to his 
daughter in tail, with power to her, in default of issue, to ap¬ 
point to the testator^s “ nearest family;” it was held, that this 
was a power to appoint to the heir. 

In Lucas v. GoMsmid {n), where a testator devised real estate, 
“to bo equally divided between my two sons, who shall enjoy 
the interest thereof, and then go to their respective families ac¬ 
cording to seniority;” the questions were whether each of the 
testator^s sons took as tenant in common in toil, or for life only, 
with remainder by purchase; and, if the latter, whether the re¬ 
mainder was to the eldest child in tail, or to all the children; 
and it was held by Sir J. JRomilly, M.B., that the testator’s sons 
were entitled as tenants in common in tail. He said there 

Coop. Ill, 19 Yes. 299. See also 
*]?. R. 
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“Family” 
held to mean 
heir apimront. 


“ Nearest fa¬ 
mily ” hold 
to mean 
hoir. 


“Family ac¬ 
cording to 
seniority ” 
construed 
heirs of the 
body. 


143. 

[(A) 6 Beav. 241.1 
(0 This is a veryorief summary of 


the judgment, which deserves perusal. 

(m) JDoe d. Chattaway v. Smith, 5 M. 
& Sel. 126. 

[(w) 29 Beav. 657. 
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CHAP. XXIZ. 


“Fanuly” 
construed 
“diiliren’' 
on the con* 
text. 


Influq^ce 
which the na« 
tuie of the 
property has 
upon the con* 
strootion. 


[was no case relating to real estate simplioiter in wHoli the word 
** family’’ had not been held to imply inheritanoe, or that spedes 
of succession which belongs to inheritance, or in which “ family” 
had been held to mean “ children,” as distinguished from children 
who took by inheritance: the property was to go in the same 
way that the law would direct (w), except that it was to go by 
seniority, that is to say, in tail. 

The declaration that the estate should go according to seniority, 
distinguishes this case from v. Hcllyar (o), where a testator 
devised his^real and personal estate to his wife for life, and after 
her death “ to his son 0. and to his heirs; in case C. should die 
leaving no issue, then my freehold estate shall be eqfUally divided 
among my surviving children or their families.” Sir J. Wickens^ 
V.-C., held, that “families” meant “children.” Ho thought 
the nature of the gift made it almost impossible to construe it as 
meaning anything but descendants, or some class of descendants. 
The words of division imported a separation between the families, 
which excluded any such construction as that (jf heirs general or 
blood relations generally. It might have meant “ heirs of the 
body,” if the testator’s object had been to keep an estate together 
in a particular line; but this was an unnatural construction of 
the word as there used. If it meant descendants generally, a 
descendant would take with its parent if alive; which was an im¬ 
probable intention. His conclusion was that it meant “ children,” 
which was in accordance with common usage.] 

It is evident that the construction, which reads the word 
“family” as synonymous with heir^ only obtains where real 
estate is included in the disposition; it certainly never would be 
applied to a bequest of personalty only: and with regard to a 
gift comprehending both real and personal estate, the point is 
for from being clear; for though Lord EMon appears, by Sir Oeo, 
Cooper’s report of Wright v. AthjnSy to have argued (and most 
convincingly) that the gift was to be construed as if it had 
actually embraced in its operation both species of property; yet 
os this is at variance with Mr. Ymgh report of the same case, 
and as the learned Judge, who originally decided it, treated the 
gift as comprising real estate exclusively, and it was cited as a 
cose of that kind by Lord Ellenhorough in Doe d. Chattaway v. 
Smith (p)i it cannot confidently be regarded os an authority for 

[(n) Note that the words of division (o) L. B., 14 Eq. 160 (will dated 
did not (as in the next caso) point 1854).] 

directlj to a separation between the (p) 6 H. &Sd.^20. [The case ap- 
families. pears to decitie that where the principal 
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applying tho construction in question to a gift oomprising both ch^. xxix. 

real and personal estate. [Moreover, the doctrine ascribed to 

Lord Eklorif that tho word family used in a devise of both 

species of property must receive the some construction os to both, 

was denied by Lord Cotienham in White v. Briggs ( 7 ), where a 

testator gave his real and personal property to his wife for life, 

and after her death, his nephew to be heir to all his property; 

but, apprehending his nephew might require control, he directed 

it to be secured for the benefit of the nephew’s family: tho L. 0. 

was of opinion, that the testator’s object was simply to secure, 

against the supposed improvidence of his nephew, the succession 

to each species of property in the course prescribed by law; and 

that by the word “ family” he intended to designate the heir us 

to real estate and the next of kin as to personal.] 

Sometimes “ family” has been construed chihlren [with little Where wortl 
aid from tho context.] As, where (>•) a testator devised tho 
remainder of his estate to bo equally divided between “ brother “ate ehiidrm. 
L.’s and sister E.’s family,” it was held, by Sir W. Grants M.K., 
that the children of L. and E. took as well tho real os the per¬ 
sonal estate, per capita. In this case, the only questions in re¬ 
gard to tho objects of the gift were, whether the children took 
per stirpes, and whether Ju and E. were included; both wliich 
were decided in the negative. 

The word family has also been construed as synonymous with Wiienj “fa- 
relations. Thus, in Crmcys v. Col man (s), whore a testatrix, SniedS- 
after bequeathing her property to her sister [a spinster] for life, 
whom she made executrix, declared it to bo her desire, that she 
(the sister) should bequeath “ at her own death, to those of her 
own family, what she has in her own power to dispose of that 
was mine.” Sir W. Orauty M. R., held, that the expression “ of 
her own family,” was equivalent to of her own hindredy or her 
oicn relations; and she, not having exercised the power, it was, 
therefore, a trust for her next of kin [excluding all beyond 
tho statutory limit.] 


[subject is realty, the construction as to 
uiat 17111 not be varied by the presence 
of personalty: it leaves undecided what 
will become of the latter. 

( 9 } Id Sim. 17 , 2 Phill. 683. See 
also WingJUldy. Wingjtddy 9 Ch. D., 
668, ante, p. 79.] 

(r) jSarwsv.Pdt/cA, SYes. 604. See 
also M^Leroth v. Baeony 6 Yes. 169; 
and Boe d. Chattaway v. Smith, 5 M. & 
Sel. 126; [^Woodsy. 7FW/*, 1 My. & 


Cr. 401.1 

(s) 9 Ves. 319. [See also Grant y. 
L^am, 4 Buss. 292; Be Maxton, 4 Jur. 
N. S. 407. But a trust “ for such of 
her own family” as A. (a spinster) 
^ould appoint docs not confine the 
selection to statuary next of kin. 
Cruwys v. Cohnan, 9 Vos. 324 ; Grant 
v. Lynam, 4 Buss. 292 ; Snow v. Teed, 
L. B., 0 Eq. 622. 
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GIFTS TO 


CHA?. XXIX. 


Primary sense 
of “family” 
in gift of per¬ 
sonalty is 
children. 


It is observable with respect to the two sets of cases last re¬ 
ferred to that where the word “ family” was construed to mean 
children, no one was interested in insisting on its receiving the 
more enlarged signifioation of relations; [and on the other 
hand that whore it was construed to mean next of kin, there 
were no children (f), and the situation of the parties made it 
improbable that there should be any, or that the birth of any 
was contemplated. But later authorities have decided that, in 
a gift of personal estate to the “family,” either of the testator («) 
or some other person («), the primary moaning of the word 
“ family” is “ childrenand that there must be some peculiar 
ciroumstance, arising either on the will itself or from the situa¬ 
tion of the parties, to give it another (y): so that generally 
children will be entitled to the exclusion of a husband (c), of a 
wife («), of collateral relations (^»), and of remoter descendants; 
and as to these lost whether, as representing their deceased 
parents, they would (c), or, by reason of their parents being 
alive, they would not (rf), have participated if “ family” had 
meant relations.] 

Every case however must depend upon its particular circum¬ 
stances. [“ Family” is not a technical word, and is of flexible 
meaning (e). It may mean ancestors (/). “In one sense it 
means the whole household, including servants and perhaps 
lodgers (y). In another it means everybody descended from a 
common stock, i.e. all blood relations; and it may perhaps 
include the husbands and wives of such persons (^). In the 
sense I have just mentioned the family of A. includes A. him- 


[(<) Seo this circumstance mentioned, 
as maJdng “ children” nn improbable 
construction, by Romilly, M. P., 19 
Bear. 681. 

e Pigg V. Clarke, 3 Ch. D. 672. 
Wood V. Wood, 3 Ha^ 65. 

See the other cases cited on this 
page; and Re Terry's will, 19 Beav. 
680 ; Reay v. Rau'liuson, 29 Beav. 88 ; 
Owen V. Tenny, 14 Jur. 359 ; Morton v. 
Tewart, 2 Y. & C. C. G. 67, 81. Sir 
W. M. James, L. J., would appear dis¬ 
posed to comprehend in the orditm'y 
meaning of the word persons beyond 
the limits of the Statui^ of Distribu¬ 
tion, Snow V. Teed, L. B., 9 Eq. 622; 
Lamhev. Eanies, L. B., 6 Oh. 697, 600, 
inclu^ng in the latter case even on 
illegitimate child; but the weight of 
opinion seems to justify -the position 
in the text. 

(s) Fer Arden, H. B., M'Leroth v. 


Bacon, 6 Ves. 169. 

{a) Re Hutchinson and Tenant, 8 Ch. 
D. 640. 

(4) Wood V. Wood, 3 Hare, 65. 

(c) Bigg v. Clarke, 3 Ch. D. 672. 

(rf) Givgory v. Smith, 9 Hare, 708; 
Burt V. Uellyar, L. B., 14 Eq. 160, 
ante, p. 94. 

(<•) Per Kindersley, V.-C., Green v. 
Marsden, 1 Drew. 651. 

(/) Per Romilly, M. B., Lucas v. 
Goldsmid, 29 Beav. 660. And see 
James v. Lord Wynford, 3 Sm. & Q-. 
360, where upon adovise of lands “ex¬ 
cept such as I may derive from A. or 
from any of her family,” A.’s father 
was held included in her “ family.” 

(g) But a very improbable sense in a 
bequest to a man’s “ family.” 

(6) See aoo. M'Leroth y.'Bacon, 6 
Ves. 169; Blackwell r. Bull, 1 Kee. 176. 
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[self; A. must be a member of his own family (»). In a third oaxe. 
sense the word includes children only; thus when a man spooks 
of his wife and family he means his wife and children. Now 
every word which has more than one meaning has a primary 
meaning; and if it has a primary moaning, you want a con¬ 
text to find another. What then is the primary meaning of 
‘family* P It is ‘children that is clear upon the authorities 
which have been cited; and independently of them I should 
have come to the same conclusion*’ (/.). 

In Willmim v. Williams {1) the context was such as to give “Family” 
to the word family a meaning wider oven than relations. The 
testator by his will bequeathed personal property to his wife ants.” 
absolutely. By a codicil addressed to hor ho added “using 
your judgment where to dispose of it amongst your children 
when you can no longer enjoy it; but I should bo unhappy if 
I thought any one not of your famihi should be the better for 
what I feel confident you will so well direct the disposal of.” 

At the date of his death, which followed soon after the date of 
his codicil, the testator had two sons and two daughters. The 
younger daughter was married. Ilis wife was of advanced 
years and had no children but by her marriage with the testator. 

In this state of things Lord Crannorth^ V.-C., held that the 
words “ of your family” as used in the codicil were not confined 
to children, but were equivalent to “of your blood,” that is 
“ your posterity, your descendants; ” so that if there was a trust 
for the “ family,” issue of every degree would be included, and 
parents and children would take together. The improbability 
that this was intended, coupled with the precatory language of 
the codicil, led the Court to conclude that no irnst was intended.] 

It should seem, then, that a gift to the family either of the Goneral ro- 
testator himself, or of another person, will not be held to bo JJSing cmS! 
void for uncertainty, unless there is somothing special creating 
that uncertainty. The subject-matter and the context of the 
will are to be taken into consideration, [and generally where 
personal estate is,given to A. and his family, the word “family” “To A. and 
will not be rejected os surplusage, or (which amounts to the 
some thing) treated as a word of limitation, but will give a sub¬ 
stantive interest to the children (»>) or other persons indicated. 

[(») But this ia not the s^eral rale (Q 1 Sim N S. 368. 
in anfttoA. andhufanuly, AarMMT. (m) Fafkinson's Ttuaii, 1 Sim. N S. 

8 Yes. 601, stated Bup., Qitgory 242, BtaUt y. Cii^fotdf 13 Sim 692. 
y. Smith, 9 Hare, 708. On the question urhethor children take 

(A) Per Jims/, M. B.f Plyy y. ClarTc$, conourrentlywith their par ent, o r in re- 
8 Oh. D. 674. mamder, yidepost, Oh. XXX VIII. a, 1. 

J.—^VOL. II. 
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OHiJP. XXIX. 


Giit to the 
“younger 
branches “ of 
a “faj^y.” 


Word “ de- 
soendants," 
how con> 
stmed. 


“ Relations 
by lineal 
dji^nt.** 


GIFTS TO 

[Whether effect can be giyen to a devise to the “younger 
branches of a family” must of course chiefly depend on the state 
of the family at the date of the will. In JDoe d. Smith v. 
Fleming (n), where a testator disposed of the ultimate remainder 
of his estates to the younger hmncim of the family of A. and 
their heirs as tenants in common, and in default of such issue to 
the older branches of the same family and their heirs as tenants 
in common. There wore living at the date of the will, and of 
the testator’s death, two daughters of A., four children of one 
of'those daughters and children of two deceased sons of A., and 
the devise being thus ambiguous was held void. But in Doe d. 
King v. Frost (o), where n testator devised his real estates to his 
son W”. in fee; but if ho should die without issue living at his 
decease (which happened) to I. S. “ subject to such legacies as 
W. might leave to any of the younger branches of the family 
and it appeared that besides his only son W. the testator had 
issue one daughter, who at tlio date of the will had five children; 
Ahhottf C. J., and Baylcy^ J., agreed that by the term “the 
younger branches of the family,” the testator meant his daugh¬ 
ter’s younger children : the daughter herself and her eldest son 
being in the event contemplated successive heirs apparent to 
W., and therefore excluded from any claim to the legacies.] 

II. A gift to descendants receives a construction answering to 
the obvious sense of the term; namely, as comprising issue of 
every degree. 

In Crossleyv. Clare {p)y a devise of real estate “to the de¬ 
scendants of A. now living in or about B., or hereafter living 
anywhere else,” and a bequest of personalty in the same words, 
wore held to apply to all who proceeded from A.’s body, so that 
grandchildren [and great grandchildren] were entitled, and a 
great great grandchild was not included, only because bom after 
the date of the will, the words ^^now living” excluding him. 
In Legard y. Haivorth {q)^ the word “descendants” was held 
to refer to children and grandchildren who were objects of an 
antecedent gift. 

[In Craik v. Lamb (r), where a testator gave the residue of 
his real and personal property “unto and equally amongst 
all Jj^is relations who might prove their relationship to him by 
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[lineal descent; it appeared that the testator was a widower, chap. xxde. 
and hod no issue, but several first cousins, his next of kin, 
and it was held by Sir J, K, Bntce, V.-O., that, as the tes¬ 
tator had not Tequired his devisees to prove their descent from 
him, ho might be understood to mean lineal descent from a com¬ 
mon progenitor, and therefore that liis cousins wore entitled to 
the residue. 

Blit if the person to whose descendants the gift is made is Whether 
specified, it would seem to require a strong case to enable col- may be in- 
lateral relations to participate. In Best v. Sfoncheirer (.•<), where- eluded, 
a testator devised real estate to his sister B. and two otlier per¬ 
sons successively for life, and afterwards to bo sold, and directed 
the proceeds to be paid “ to such person or persons as shall at 
the death of the survivor of them bo the nearest in blood to me 
as descendants from my great-grandfather J. S. and whoso 
kindred with mo originates from him; ” and at the date of tho 
will the only lineal descendants of J. S. wore the testator and liis 
sister B., who were both so advanced in years as to make it 
highly improbable that either of them would have issue; it was 
held by Sir J. Bomi/tt/j M. R., that tho testator meant coUatoral 
descendants (cliildren and grandchildren of a brother) of J. S., 
and that this was warranted by legal and popular usage, and by 
tho definition of “ descendant” given by Coke and Blackstonc. 

The “definition” referred to however is of “descent,” quoad 
real estate, not of “ descendant” (t); and, it is submitted, affords 
no ground for concluding that, because an estate is properly said 
to “descend” to a eollateral heir, it is proper or customary to 
spook of a person being descended, or being a descendant, from 
his uncle, his nephew or his brother. Sir J-. K. Brucey L. J., 
dissented from the construction put on the will by tho M. R.; 
and it was not approved by Sir G. Turnery L. J., though he up¬ 
held the decision on distinct grounds («).] 

Under a gift to descendants equallyy it is clear that the issue (jift to 
of every degree are entitled per capita, i. e. each individual of descond^te 
the stock .takes on equal shore concurrently with, not in the take per 
place of, his or her parent (a?). And even where tho gift is to 

[(«) 34 Beav. 66, 2 D. J. & S. 537. father, gprandfather, &c. 

(0 Co. Lit. 10 b, 13 b, 237 a; 2 Bl. (u) He read the wiU (dies. K. Bruee, 

Com. ch. XIV. If tho meaning of a L. J.,) as describing, not one set of 
gift to “descendants” is to bo deter- persons, but two; firat, descendants of 
mined by tho meaning of “descent,” J. S.; secondly, those whoso kindred 
it might, since the Inhoritauco Art, with tho testator originated from J. S.] 

1834, include not onljr^boUaterab, but {x) Butler r. Stratton, 3B. C. C. 367. 

h2 . 
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CEAS. XXIX. 


unleesth^ 
are to taJko as 
rroresenta* 
tives,” 


or in i3io 

statutory 

proportions. 


Hode of divi¬ 
sion per 
stirpes. 


descendants simply, it seems that the same mode of distribution 
prevails; unless the context indicates that the testator hod a 
distribution per stirpes in his view, as in Rowland v. Oormch (y), 
where the testator, as to the residue of his fortune, willed that 
the descendants or repremitatires of each of his first cousins 
deceased should partake in equal shares with his first cousins 
then olive; Sir LI. Kenyon^ M. It., considered that the gift applied 
to first cousins, and all persons who wore descendants of first 
cousins, and who, in quality of descendants, would be entitled, 
under the Statutes of Distribution, to represent them. He had 
some doubt whether tlioy were to take per capita, or per stirpes; 
but upon the whole, ho thought that no person taking as repre¬ 
sentative could take otherwise tlian as the statute gives it to 
representatives, i. e. per stirpes. [So if descendants are expressly 
desired to take in the proportions directed by those statutes, they 
cannot take concurrently with, but only in the place of, their 
parents (;:). And in one case {a), where a testator gave the 
residue of his real and personal property to his wife for life, and 
after her death to the brothers and sisters of himself and his said 
wife and to their descendants in such proportions as she should 
by will appoint, an intention was held to bo implied that no 
descendants should take but by substitution for a parent (brother 
or sister) who died before the wife. 

Where the distribution is to be per stirpes the principle of 
representation will bo applied through all degrees, children never 
taking concun’ently with their parents {h). In a case (c) where 
the gift was “ to the descendants of A. and B. per stirpes,” Sir 
J. Ronii/ly, M.B., thought A. and B. were the stirpes in the first 
instance to bo oonsiderod, so that the primary division should be 
into two parts. But Lord Westbury held that you must look to 
the number of families or stupes descended either from A. or B. 
and existing at the testator’s death, and divide the fund primarily 
into a corresponding number of parts. However in a subsequent 
case the M. E. acted on his own opinion, wliich appears to have 
been acquiesced in (rf). If the gift were to the descendants of 
one person, per stirpes, it must nocessarily be dealt with on Lord 
Westhunfa principle.] 


.(w) 2 Cox, 187. 

[(s) Smith V. Fepper^ 27 Boav. 86, 
marg. note. 

(a) Tucker v. Billing^ 2 Jur. N. S. 
483. 

{b).BaJpk V. Carriek, 11 Ch. D. 873, 


stated bdiow. 

(e) Rohitmn v. Shepherd, 32 Bear. 
665, on app. 10 Jut. N. S. 63. 

(rf) Oibaon v. Maher, L. R., 6 Eq. 
61. See also Bdoth v. Vieara, 1 Coll. 6. 
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III. The word iiisucj [though its popular sense is said to he 
children (c), is technically, and] when not restrained by the 
context, co-extensive and synonymous with descendants, com¬ 
prehending objects of every degree (/). And here the distri¬ 
bution is per capita, not per stirpes. . Davenport v. Ilanburp (g) 
presents a simple example. The bequest was to M., or her 
issue. M. died in the lifetime of the testator, leaving one son 
living, and two children of a deceased daughter. Sir i?. P. 
Ardenf M. R., held, that these three objects wore entitled per 
capita; and, there being no words of severance, they took as 
joint-tenants. 

In Leigh v. Norhiiry (A), the same mode of construction was 
applied to a deed. In consideration of an intended marriage, 
A. assigned to trustees all his personal estate, upon trust to per¬ 
mit him to enjoy the same during his life, and after his decease, 
in trust for such persons as ho should appoint, and in default of 
appointment, for the lawful issue of A. A. made no appoint¬ 
ment, and died leaving several childi’en, some of whom had 
children. Sir W. Grants M. R., held that tlie property was 
divisible among all tlie children and grandchildren per capita. 
He said, it was clearly settled, that the word “issue,” unconfined 
by any indication of intention, includes all descendants. Inten¬ 
tion, he said, was required for the purpose of limiting the sense 
of that word to children. 

In Freeman v. Parsley (/'), a testator devised and bequeathed 
a moiety of his personal estate, and of tlie proceeds of his real 
estate (which he directed to bo sold), to T., his heirs, &e., to bo 
divided among A., B., 0., and D.; “ but in case of their decease, 
or any of them, such deceased’s share to be divided among the 
laicful issue of such deceased, and, in default of such issue, such 
share to bo equally divided among the survivors.” B., C., and 
D. died in the testator’s lifetime, leaving children and grand¬ 
children. Lord Loughborough held, that all were entitled, 


coks. aezne. 

Bluest to 
“issue,” how 
construed. 


Worfs “ law¬ 
ful issue ” 
held to com¬ 
prise children 
and g^rand- 
child^. 


Distribution 
per capita. 


Gift to ingu^ 
cxteiidod to 
children and 
grand¬ 
children. 


[(«) 11 Ch. D. 882, 886.] 

(/) Haydon v. Wihkei'e, 8 T. R. 372; 
Hockley v. Mawbey, 1 Ves. jun. 150; 
Wythe T. Thurlaton, Amb. 665, 1 Ves. 
196, more correctly 3 Ves. 258; Jlorac- 
p^l V. Wateon, 3 Vos. 383; Bernard 
V. Momtague, 1 Mer. 434; \llaU v. 
Nalder, 22 L. J. Ch. 242, 17 Jiir. 224; 
South T. Searle, 2 Jur. N. S. 390; Ee 
Jonet' Trustty 23 Beav. 242; Maddock v. 
I^ggt 26 Bear. 631; Ilobgen v. NeaUf 
L. II., 11 Eq. 48; Ee^rlass, 1 Ch. D. 
460. “ Offspring” is synonymous with 


“issue,” sec Thompson v. Beasley, 3 
Drew. 7; road as a word of limitation 
in a gift to “A. and her offspring,” 
Young v. Davies, 2 Dr. & Sm. 167 ; 
confined to children in an executory 
trust to settle. Lister r. Tidd, 29 Beav. 
618. In a bequest to the issue male of 
A., it was held that the claim must be 
wholly through males, Lyvcood v. A'ini- 
ber, 29 Beav. 38, vide ante, p. 68, n. (4}.] 
{g) 3 Ves. 257. 

(4) 13 Ves. 340. 

(0 3 Ves. 421. 
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OHAF. 3uax. 


Deviso of real 
estate to 
issue. 


“ To the issue 
of J. B.” 


Bomark on 
Cwtk T. Cook. 


Efleot where 
the devise is 
to the issue os 
tenants in 
common in 
fee. 


though ho expected that it was contrary to the intention. Ho 
regretted that there was no medium between the total exclusion 
of the grandchildren and admitting them to shore with their 
parents. 

It will be perceived that in oil the preceding cases the sub¬ 
ject of disposition was personal estate, or (which is identical for 
this purpose) tho produce of realty. Probably, however, the 
construction of tho word “issue” would not be varied when 
applied to real estate. It is true, indeed, that the word “issue,” 
when preceded by on estate for life in the ancestor, is frequently 
construed (as we shall hereafter see) as synonymous with heirs 
of the body, and as such conferring an estate toil, on tho ground 
that this is the only mode in which the testator’s bounty can bo 
made to reach tho whole class of descendants bom and unborn; 
and it must bo confessed, that the same reasoning applies, to a 
certain extent, in tho case now under consideration; for to 
adopt any other interpretation narrows the range of objects, by 
confining the devise to issue living at a given period, and thereby 
excluding, it may be, an unlimited succession of unborn descen¬ 
dants, on whom an estate tail would, if not barred, devolve (as 
in Manilcviiys case (A-)). But whatever may bo the plausibility 
or force of such analogical reasoning, it has received but Utile 
countenance from the cases; there being, it is believed, no direct 
adjudication in favour of such a construction, while positive 
authority may be cited against it: as in Cook v. Cook (F), where 
it was hold, that, under a devise to tho issue of J. S., the children 
and grandchildren took concurrently an estate for life. 

Seeing that the construction which obtained in this case has 
tho merit of letting in all the existing issue concurrently, instead 
of vesting the property in the eldest or only son (as would 
generally be the effect of the alternative constraction above 
suggested), it seems probable that it will be hereafter followed 
in a similar case; especially now that, under such a devise (if 
contained in a will made or repubUshed since the year 1837), 
the issue would take tho fee. 

At all events, if tho devise to the issue not only confers an 
estate in fee, but also contains words of distribution (which axe 
obviously inconsistent with holding the word “issue” to be 
synonymous with heirs of the body), it is clear that issue of 
every degree ore entitled as tenants in common. 


{k) Ante, p. 62. 


(0 2’Vem. 646. 
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Thus, in Mogg v. Ulogg (m), where, under a devise to trustees, chap. xxxx. 
to pay the profits to the children begotten and to be begotten of 
M. for their lives (which vested the legal estate pro tanto in the 
trustees), and after the decease of such children, the testator de¬ 
vised the estate to the lawful issue of such children, fo hold unto 
such imtei heirs, as tenants in common, without 

survivorship (and which was held to execute the use in the issue), 
the Court of K. B., on a case from Chancery, certified {n) that 
the issue of such of M.’s ehildren as wore Ucing at the testator^s 
decease took the remainder in fee, expectant on the estate pur autor 
vie of the trustees, as tenants in common ; and this eertificato was 
confirmed by Sir W. Grant, M. E. 

[It is equally clear, on the other hand, that if the context Effect of ex¬ 
manifests an intention to keep the devised estate together in a ^tate 
single owner, the issue will take successively in tail, as in Mande- together. 
i'ille^s ease. Thus, where by will, dated 1780, a testator devised 
his “estates” in formally strict settlement to several of his sons 
and daughters in tail male, “ and in default of such issue to all 
and every other the issue of my body, and for default of suoli 
issue to my own right heirs,” his desire being “ to prevent the 
dispersion of his estates, and to keep up his name and family in 
one person;” the devise to issue was read as a devise to the heirs 
of the body (o).] 


The word “ issue,” however, may bo, and frequently is, ex- “ Issue ” ox- 
plained by the context to bear the restrioted sense of children, 

A clause substitutiag issue for their parents, it seems, has such- 
effect, the word “parent” so used being considered to import, 
according to its ordinary meaning, father or mother, as distin¬ 
guished from, and in exclusion of, a more remote ancestor. 

Thus, in Sihleg v. Perry (p), where a testator made certain SibUyy. 
bequests to several persons, if living at his decease, and if not, 
he directed that their lawful issue should take the shares which 
their respective parents, if living, would have taken; and ho 
made other bequests to the lawful issue, living at certain periods. 


m) 1 Mer. 654. 

n) See answer to the query, 1 Mer. 
6b9. 

Ro) AUgoodY. Blake, L. B., 7Ex. 339, 
8 Ex. 160. Sec also Whiteloek v. ILed- 
don, 1 B. & P. 243, ante, p. 64.] 

(p) 7 Ves. 622; [jfVww v. Oebome, 11 
Sim. 132; Buckle v. Fawcett, 4 Haro, 
636, 644; Crozier Y'.*Cir9zier, 3 D. & 


War. 386; Bradshaw v. MelVmg, 19 
Bcav. 417; Smith v. Horsfall, 26 ib. 
628; Maynard v. Wright, 26 ib. 285; 
Stephenson v. Abingdon, 31 Bear. 306; 
ZanphUr v. Buck, 2 Dr. & Sin. 484; 
Martin v. Molgate, L. B., 1H. L. 176; 
Ueasman v. Pearse, L. B., 7 Ch. 276. 
But see Birdcall y. York, 6 Jur. N. S. 
1237. 
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aokp. xxxx. of other persons; Lord JEldon thought it was clear, as to the 
former class, that children were intended, and that this was a 
ground for giving to the word “issue” the same construction in 
the other bequests (q). 

Diatinotion FBut if in such a case there follows a gift over on a general 
anultimato failure of “issuo” of the original legatee, this construction is 
^are*^of°° excluded. Thus, in Boss v. liosit (r), where a testator bequeathed 
iflBue. a share of a money fund to his niece C. for life, and after her 

death to her children living at her death, and the issue then 
living of children then dead, each surviving child to take an 
equal share, “and the issue, if more than one,” of deceased 
children “ to take equally amongst them the shore which their 
parent would have been entitled to if he or she had survived 0., 
and if but one, then to take a child’s sharethe other parts of 
the fund were then given in similar terms to other nieces and 
their respective children and issue; “ and in case all my said 
nieces should die without leaving a child or issue of a child 
living at their respective deaths, then” to sink into the residue. 
Sir J. Romillj/j M. 11., recognized the rule deduced from Sihkij 
V. rernj, but held that it was inapplicable to the case; for 
although issue if more than one were to take parent-s share, 
yet if there was but one, that one took, not a parent’s, but a 
chihVs share. The collocation of the word “parent” with the 
word “ issue,” which was the foundation of the rule, was wanting 
in this branch of the clause, so that up to this point it was un¬ 
certain in what sense the word “issue” had been used. Then 
came the gift*over on general failure of issue, in which per se 
there was nothing to restrict the meaning of the word to chil¬ 
dren, and which put a construction on what was ambiguous in the 
previous part of the will. Suppose none but children were entitled 
under the original gift; then, if you restricted the meaning in 
the same manner in the gift over, that gift would take effect, 
and disappoint remoter issue, if any; or if you retained the 
wider meaning in the gift over, that gift would fail, and there 
would be an intestacy. It was impossible to suppose the testator 

[( 9 ) ^QQ^i^aoRldijwayy. Munkittrick, 2 Bcav. 651; Head v. Randall, 2 Y. & 

1 D. & War. 84; Edwards v. Edwards, C. 0. C. 231; Hedges v. Harpur, 9 
12 Beay. 97 ; Rhodes v. Rhodes, 27 Bear. 479; Caulfield v. Maguire, 2 Jo. 
Bear. 413. It ia not, however, a ne- & Lat. 176; William v. Teah, 6 Hare, 
oeaDary result of tho word “issue” be- 239. Still less can “issuo” be restricted 
used in tho sense of children in one to “ uhildron” merely to make two dif- 
olause,thatitisto besimilarlyconstrued fereot bequests correspond, WdUhron v. 
inanotherolause, where itissurrounded Boulter, 22 Beav. 284. 
by a different context, Carter v. Bentall, (r) 20 Bear. 64i6. 



PDF Compressor Pro 


ISSUE AS PUBCHASERS. 1D5 

[had meant that. The M. R. therefore held that **issue” retained chap. x«x. 
its primary meaning in the original gift. As between- a parent 
and his issue, “issue” meant “children;” hut “parent ” meant 
“child” or “grandchild” according to circumstances; so that 
on the death of a parent of any degree, his children (whether 
children, grandchildren, or remoter issue of C.) took his shore, 
but not letting in issue of a remoter degree to share with issue 
less remote (s). In other words, the substitution would take 
place according to circumstances through all the degrees of issue. 

So, in Ralph v. Carrich (^), where a testator bequeathed a por¬ 
tion of his residuary personal estate, after the death of his wife, 
to the children of his late aunt W. equally, the descendants, if 
any, of those who might have died being entitled to the benefit 
which their deceased parent would have received if alive; and 
gave the other portions to other aunts and their descendants in 
like manner; “ and should there be no children or lawful de¬ 
scendants of any of my said aunts at the time these bequests 
should become payable, then the portion destined for such to be 
placed in the general residuary fund and bestowed as part thereof 
os above pointed out” (««): Sir C. llall^ V.-O., held, that descen¬ 
dants was confined to children by force of the word “ parents;” 
observing that Rom v. Rom must be considered an exceptional 
case and as depending altogether on the peculiar wording of the 
passage relating to “ a child’s share.” But this decision was 
reversed by the L.JJ. They thought, indeed, that “ descen¬ 
dants” could not be so easily controlled by the"context as “issue.” 

But if the word used had been “ issue,” Sir W. James thought it 
would have been impossible to distinguish the case from Ross v. 

Ross. “ Here (he said) we have a gift over of all the funds pro¬ 
vided for the aunts and their descendants, which gift over is not 
to take effect except on failure of all the descendants of the 
aunts; and this appears to me to exclude the limited construction 
which it is sought to give to the original gift. That was decided 
in Ross V. RosSf and it seems to me rightly decided.” And Sir 
S. Cotton observed, that in the gift over “descendants” coidd 
not be restricted to children, for it was expressly distinguished 

[(«) That, whero “issue” is unre- 1237. 
stnoted, issue of several degrees tak* (t) 6 Ch. D, 984, 11 Ch. D. 873. 

ing by substitution will not take con> (u) This appears to be an effectual 

currently, see also Robinson v. Si/kcs, disposition of any portion of which the 
23 Bear. 40; Ainson v. Harris, 19 Bear. primary trusts fauod, see Atkinson v. 

210; Rs Orton's Trusts, L. B., 3 Eq. Jones, Joh. 246; and cf. Lightfoot v. 

376; (hhson v. Fisher, L. B., 5 Eq. 61. Burstall, 1 H. & M. 646. 

But see BirdsaU ▼. York, 6 Jur. K*. S. 
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OSAP. XZIX. 


“Issue be¬ 
gotten by A.” 


Gift to issue 
referred to HS 

£ 'ft to chil- 
cn. 


Effect where 
words 

“issue” and 
“children” 
are used in¬ 
differently. 


[from tho latter word; and he added, ** it is a sound principle, 
that when there are ambiguous words in the original gift, you 
should not construe the gift over in a restrictive sense which it 
does not otherwise hear, hut should construe the ambiguous 
words in tho previous gift so as to agree with the unambiguous 
words contained in tho gift over.” 

Where tho gift is to issue, and tho testator proceeds to speak 
of “ issue” of that issue, it is clear that he did not, in the first - 
instance, use the word “issue” in its most comprehensive sense; 
and if he has further called tho first “parents” of the second, 
the sense {o which the word is limited must he that of “ chil¬ 
dren” (ir). Even without the latter circumstance it is difiicult 
to see how, if restricted at all, the term can mean anything but 
children (y), unless it means issue living at a particular period.] 

Again, in llamjjson v. Bramhrood (s), it was considered that a 
limitation in a deed to the first male issue, lawfully begotten hyA.., 
was restricted to sons; but the construction seems to have been 
aided by the context, the next limitation being expressly to 
daughters^ [and tho father having a power, in case there were 
any such male issue to inherit, to charge tho property in favour 
of his other children. It has boon frequently decided, that tho 
words “ lawfully begotten by A.” are not per se enough to limit 
a bequest “to tho issue of A.” to his children («). But in a 
case upon articles for a settlement on husband and wife succes¬ 
sively for life, with remainder to their issue as they should 
appoint, and in default of appointment, then in equal shares, if 
there were mop than one of such issue, bom in the husband’s life¬ 
time or in a reasonable time after his deaths it was held by Sir E. 
Sugden that the word “issue” meant children (b). 

A gift to issue may also be restricted to children by a codicil (c), 
or another clause of the will {d) referring to it as a gift to 
“ children.”] 

Difficulty, however, often oxiBes from the testator having used 
the words issue and children synonymously, rendering it necessary, 
therefore, in order to avoid the failure of tho gift for uncertainty, 
that the prevalency of one of these terms should be established. 


[(a-) Pope V. Pope, 14 Beay. 693; IVil- 
liama v. Teak, 6 Hare, 239; Fairfeldv. 
Buahell, 32 Beav. 158. 

\)evM(niU, J., 8 0. B. 880.] 
M 1 Madd. 381; [(/ordm v. JTope, 3 
De G. & S. 351. 

(a) Giuljield v. Maguire, 2 Jo. & Lat. 
176; Evana r. Jonea, 2 Coll. 516; Htry- 


doll V. jniahere, 3 T. R. 372. And see 
jLing y. Mailing, 1 Vent. 230. 

(5) Thompaony. Simpaon, 1D. & War. 
459,480. 

(f) Maegregor y. Macgngw, 1 D. F. 
& J. 63. 

(d) Baker y. Bagldon, 31 Beay. 206; 
MarahaU v. B«k&, ib. 608 (deed).] 
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Lord JTardivicke thought, that, where the gift was to several, or 
the respective issues of their bodies, in case any of them should 
he dead at the time of distribution—viz. to each, or their respec¬ 
tive children one-fourth, followed by a gift to survivors, in case 
any of them should be dead ■without issue, the word “ children” 
was not restrictive of “issue” previously mentioned, the videlicet 
being merely explanatory of tho shares to bo taken, and not of 
the objects to take. Tho word “ children,” therefore, was to 
bo construed as meaning issue^ and not “issue” abridged to 
children {e). 


IV. A devise or bequest to next of kin [creates a joint 
tenancy (/) in tho nearest blood-relations in equal degree of 
tho propositus; such objects being determined without regard to 
the Statutes of Distribution. This rule, however, more parti¬ 
cularly as it affects tho rights] of persons who claim by repre¬ 
sentation under tho express clause of the statute (//), entitling 
tho children of tho brothers and sisters of an intestate to stand 
in the place of their deceased parents, was tho subject of many 
conflicting dic^ and determinations. In favoiu* of tho claim of 
those representatives were tho dictum of Lord Kenyon (/<), and 
the decisions of Buller, J. (/), and Sir J. Lcaeh (,/). On the other 
side were ranged the strongly expressed opinions of Lord Thnr~ 
low (k), Lord Eldon (/), and Sir W. Grant (ni), and a decision of 
Sir T. riumcr {n). 


(c) Wi/th V. Blackman, 1 Ves. 196, 
Aiiib. 555. Sec also Uorsepool v. Wat- 
mii, 3 Yea. 383; Itoplc v. Hamilton, 4 
Ves. 437; Hnlzell v. irelsh, 2 Sira. 319, 
statodpost; Hoe d. Simpson v. Simpson, 

5 Scott, 770, 4 Bing. N. C. 333, 3 M. 

6 G. 929, statodpost; ^larUy v. Mil» 
ford, 21 Beav. 280. In Caneellor v. 
Caneellor, 2 Dr. &Sra. 194, the testator 
sometiraos used both words together, 

children and issue,” somotimes 
“diildren” only, and all degrees wero 
held entitled.] In Cursham v. Xcwland, 
2 Scott, 105, 2 Bing. N. C. 58, 4 M. & 
Wcl. lot, both words wero used indif¬ 
ferently, and “issue” was restrained 
to children. See also Jennings v. Xeic- 
inan, 10 Sim. 210; [Goldie v. Greaves, 
14 lb. 348; Benn v. Hixon, 16 ib. 21 ; 
Earl of Oxford v. ChurehilL 3 V. & B. 
67; Bryan v. Mansion, 6 De G. & S. 
737; Farrant v. Nichols, 9 Beav. 327; 
Edwards v. Edwards, i2 ib. 97; Be 
Heath*s settlement, 23 Beav. 193; Bry- 
den T. Willett, L. 7 Eq. 472; Be 
Hopkins* Trusts, 9 Ch. D. 131, and 


other cases, post, Cl^ XXXIX., s. 2, 
subs. 4. 

(/) WU/iy V. Mangles, 4 Beav. 358, 
10 01. & Fin. 215, 8 Jur. 69; Baker v. 
Gibson, 12 Beav. 101; Lucas v. Brati- 
drelh, 28 Beav. 274 (deed). In Dugdale 
V. Hugdale, 11 Beav. 402, a bequest, 
equally among next of kin, both ma¬ 
ternal and paternal, was distributed 
per capita, not in moieties between tho 
next of, kin cx parto matcrud and ex 
parte patcmil. So a gift to next of 
tun of testator and his wife. Book v. 
Att.-Gen., 31 Beav. 313.] 

(y) 22 & 23 Cor. 2, c. 10, explained 
by 29 Car. 2, c. 30. 

(h) Stamp v. Cooke, 1 Cf>x, 234. 

(j) Fhillips v. Garth, 3 B. C. C. 64. 
(J) Hinckley v. MaeUtrens, 1 My. & 
K 27 * 

\k) Fhillips V. Garth, 3 B. C. 0. 61. 
(0 Garrick v. Lord Camden, 14 Ves. 
372. 

Un) Smith v. Campbell, Coop. 275. 

(») Brandon y. Brandon, 3 Sw. 312. 
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Gift to next 
of kin, how 
construed. 
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OBAP. rrrr. 

Next of kin 
confined to 
persons 
strictly an¬ 
swering to 
this character. 


Parents and 
children, 
being of kin 
in equal 
degree, take 
together as 
“ next of 
kin.” 


GIFTS TO 

Such was the perplexing state of the authorities prior to 
Elmesley v. Young^ which was as follows:— A. fund was settled 
hy indenture, upon trust, after failure of certain previous trusts, 
for such persons as should, at the decease of A., he his next of kin. 
A. died, leaving a brother, and the children of a deceased 
brother. Sir J. Leach^ M. E., held, that the children of the 
deceased brother were entitled to participate in («. e. to take a 
moiety of) the fund; his opinion being, that the words “ next 
of kin ” imported next of kin according to the Statutes of Dis¬ 
tribution (o). The case was then brought, by appeal, before 
Lords Commissioners Shadwell and Bosanquet, who, after a full 
examination of the conflicting authorities, held, that the trust 
applied to the next of kin in the strictest sense of the term, ex¬ 
cluding persons entitled by representation under the statute, and 
consequently, that A.’s snrviving brother was entitled to the 
whole fund (/j). 

[So all who are of equal degree will be included in such a gift, 
though some of them may be beyond the statutory limit.] Thus 
in Withy v. Mangles {q)y where the question was who was en¬ 
titled under the ultimate limitation in a marriage settlement in 
favour of “ such persons or person as shall be the next of kin of 
E. M. at the time of her deceaseE. M. died, leaving a child, 
and also her father and mother, who claimed each an equal 
share of the property with the child; Lord Langdale, M. E., 
decided that the parents, though postponed to children by the 
Statutes, were here entitled concurrently with the child, as being 
of equal degrse. “ All Avriters on the law of England (he said) 
appear to concur in stating, that, in an ascending and descending 
line, the parents and children are in an equal degree of kindred 
to the proposed person (/•); and I think that, except for the pur¬ 
poses of administration and distribution in cases of intestacy, 
and except in cases where the simple expression may be con¬ 
trolled by the context, the law of England does consider them to 
be in an equal degree of consanguinity. The law of England 
gives a preference to the child over the parent in distribution; 
but I think we cannot, therefore, conclude with respect to every 

(o) 2 My. & K. 82. 8 Jur. 69. 

(^) 2 My. & K. 780. [Sec ulao [(r) 2B1. Com. 604. The degrees are 
Avison V. Simpson, Joh. 43; Halton v. to be reckoned according to the civil 
Foster, L. B., 3 Ch. 605. A gift to law, Coopery. Denison, 13 Sim. 290; by 
“.(lext of kin tVt rctarf h^ been which law the half-blood stands on 

twice held to exclude representatives, eqiml ground with the whole-blood, 
Winkles r. IHtcAer, 12 Yes. 433: Anott. Cotton v. Searancke, 1 Mad, 46; Grmes 
1 Mad. 36.] V. FawUy, 10 Qare, 63. 

(<;} 4 Beav. 358, 10 Cl. & Fin. 216, 
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distributioii of property, made in words to give the same to per- ohap. xzxx. 
sons equally next of kin, the parents are to ho held more remote 
than ilie child.” [The House of Lords afBrmcd the decision, 
and thus] finally settled this long-agitated question («), 

[But a reference to the statute, whether express (0» or im- ^ 

plied from a mention of intestacy {u)y will admit all kindred who tribution ia 
are within the statutory limit (r). And if a testator describes retorredto. 
the objects of gift by express reference to the statute, as next 
of kin under or according to the statute, and does not expressly 
state how they are to take, they take according to the mode 
and in the shares directed by the statute, so. per stii’pes and as 
tenants in common (a;). This mode of distribution would be ex¬ 
cluded by an express direction to divide in equal shares (//), but 
not by a mere direction to take ns tenants in common, with¬ 
out specifying the shares (s), nor by the circumstance that the 
description excludes a person (viz. the widow) who would have 
taken a share in case of actual intestacy, the whole fimd being 
divided among the others as if they alono had boon entitled 
under the statute (a). A gift to the “ next of kin ” of a married 
woman “as if she had died unmarried” has boon held too 
doubtful a reference to the statute to let in any but the nearest 
relations (i). 

Under a bequest to the next of kin ex parte matemS,, a person Constnxotion 
who happens to bo next of kin on the father’s as well as on the En ^ 
mother’s side will bo entitled (c); unless the testator has ex- parte patoma 
pressly excluded the former (d). Where a bequest was to the 

T. y.* i Fji ji tonoxtofkm, 

persons ejcclimvc of A., who under the statute would, at the exclusivoofA. 

death of X., have been entitled to the testator’s personal estate. 


[(«} And see Cooper v. Denison, 13 
Sim. 290 (brothers and sisters admitted 
with-grandchildreu). 

(^) Nichols V. Jlaviland, 1 K. & J. 
601. See also 4 Boav. 363. 

(a) Garrick v. Lord Catnden, 14 Vos. 
372, 385, 386. 

(v) Exclusive of husband 'or wife, 
yldo post, s. 6. 

(a;) Dullock v. Downes, 9 H. L. Ca. 1; 
S,e Banking's settlemnt, L. B., 6 E(£. 
601; contra, Be Greenwood's will, 3 
Gif. 390, 31 L. J., Ch. 119, sod qu. 

(^) Per Lord Langdale, 3 Boav. 132, 
and per Wood, Y.-C., Joh. 47. And 
see correqmn^ng oases on gifts to 
“representatives,"’ post, s. 6. 

(s) Mattmny. Tanfield, 3Beav. 131; 
Lewis V. Itorris, 19 Beav. 34. Contra 
Biehardson v. Biehardsfin, 14 Sim. 626, 
and Godkin v. Murphg, 2 Y. & C.C.C. 


351 (“ persons entitled under . the 
statute “}; but both cases were plainly 
disapproved, 9 II. L. Ca. 28, 29, and 
the former was questiouod by the 
judge who decided it, 8 Haro, 307. 

(«) Jliillock V. Downes, dub. Lord 
Wenslegilale, 9 II. L. Ca, 1, 22, 26. 

(6) Ualton v. Foster, L. B., 3 Ch. 606. 
See also Lucas v. Brandreth, 28 Beav. 
274; Jte Webber, 17 Sim. 221, but qu.- 
as to the ratio decidendi. 

(c) Gundrg v. Pinniger, 14 Boav. 94, 
1 D. M. & G. 602. 

(d) 8oo Sag V. Creed, 6 Haro, 680. A 
bequest to “next of kin in the male 
line in preference to the female lino,’* 
does not exclude but only postpones 
the latter, semb. Bogs v. Bradley, 10 
Hare, 399, 4 D. M. & G. 68, 6 H. L. 
Ca. 892, 900. 
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OHAV. XXXX. 


Gift to next 
of kin of a 
particular 
namo. 


“ Next of kin 
in the male 
lino, in pre¬ 
ference to tho 
female line.’* 


GIFTS TO 

[if he had died at that time intestate; A. was in faot his sole next 
of kin at that time, and it was argued that this was a gift to a 
class “ except” to the sole member of it, and therefore void; but 
it was held to be a valid bequest to the artificial class of persons 
who, if A. were out of the way, would have been the testator’s 
next of kin had he died immediately after X. ((?). 

It seems never to have been decided whether in cose an addi¬ 
tional term of description bo annexed to a gift to next of kin, as 
if property be given to next of kin of a particular name, and the 
true npxt of kin do not bear that name, the nearest relations who 
do bear it can take under tho will (/). Tho question was dis¬ 
cussed, but a decision expressly avoided, in Doe d. Wright v. 
Plumptre (g). 

In Bogs v. Bradley {h) a testator, who died a bachelor, leaving 
several brothers and sisters his nearest relations, gave personal 
estate to bo accumulated for the term of twenty-one years, and 
then to go to “ his then nearest of kin in tho male line in pre¬ 
ference to the female lino.” At the end of the term the pro¬ 
perty was olaimod by a sister, the solo survivor at that time of 
tho nearest relations; by his nephews, tho sons of sisters, claim¬ 
ing simply as male representatives of the family; and by a more 
remote male relation claiming wholly through males. It was 
held by Sir W. P. Wood, V.-O., that tho will was not void for 
uncertainty, but meant nearest relations ex parte patemS, and 
did not* require the legatee to be a male or to claim wholly 
through males. The sister, therefore, answered all parts of tho 
description. An appeal by tho remote relation was dismissed 
first by the L.JJ. /f. Bruce and Turner, and afterwards by D. P., 
it being considered clear that ho was not the person designated. 
Lord Cranworth, C., gave more weight than Lord St. Leonards 
appears to have done to the mere faot that the appellant was not 
the nearest nor one of the nearest of kin. But he and the 
Judges (who wore consulted) agreed that it was much easier 
to say of any particular persoii that he was not the person 
designated, than to say who was. Sir J. K. Bruce, L. J., had 

[(^) White V. Sprinffett, L. R., 4Ch. “name” meant “family,” there was 
300. another of that family more nearly re- 

(/) See the corresponding cases on lutod. Y.-C., is reported to 

gifts to the heir, p. 65. have taken a different view of the de- 

(a) 3 B. & Aid. 474 (deed). The do- cision. Carpenter v. Sotty 15 Sim. 609; 
eismn was that plaintiff’s wife answered but see S, C. 16 Jj. J. Ch. 433. 
neither branch of the description. If (A) 10 Hare, 389, 4 D. M. & G. 58, 
“ namo” was to be literally under- 5 H. L. Ga. 873, 25 L. J. 'Ch. 593 
stood (as to wbidi, post, s. she did {Sayers v. Bradly^. 
not Wr it at tlie pi'cscribea time: if 
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[no doubt that the sister was related to the testator in the male chap. xxxx. 
line,” but was not satisfied that this expression, though used in 
contradistinction to “ female line,” was equivalent to the phrase 
“ex parte patemasince one might bo allowed to speak of all his 
maternal kindred os his relatives in the female line, whether 
related to his mother on her father’s side or otherwise; but it 
would be incorrect to speak of being related in the male line to 
to all his father’s relations. 

In Williams v. Ashton {i)^ a testator devised land to her “ Nearest of 
“ nearest of kin by way of heirship,” and the heir not being 
one of the nearest of kin, it was argued that he was not 
entitled; but Sir W. P. Wood, V.-O., decided that ho was, that 
the word heirship must be referred to the subject of gift, which 
was realty, and that the testatrix meant the nearest in the line 
through which real estate would descend; in short (though it 
was a circuitous way of expressing it) tho heir. And, on tho “ Heirs or 
other hand, a gift of personalty to “ tho heirs or next of kin of 
A. deceased” was hold a bequest to the persons who would by 
law succeed to property of that description, viz., the statutory 
next of kin (A-).] 

V. The construction of tho words “legal representatives” (/), “Legalre- 
or “ personal representatives,” has presented another perplexing tiTOT“*or 
and fruitful topic of controversy. Each of those terms, in its “personal 
strict and literal acceptation, evidently means “ executors,” or tivw "mIow 
“ administrators,” who are, properly speaking, the “ personal 
representatives” of their deceased testator or intestate; but as 
these persons sustain a fiduciary character, it is improbable that 
the testator should intend to make them beneficial objects of 
gift; and almost equally so, [in some coses,] that he should 
mean them to take the property as part of tho general personal 
estate of their testator or intestate, which is, in elTect, to make 
him the legatee. Accordingly, in numerous cases, tho term 
“ legal representative,” or “ personal representative,” has been 
construed as s 3 monymous with nej^t of kin, or rather os descrip¬ 
tive of the person or persons taking the personal estate under 
the Statutes of Distribution, who may be said, in a loose and 
popular sense, to “represent” the deceased. 

[(q 1 J. & H. 115. Sruee, Y.-G., less precise than “ per- 

(Xr) Se Thompaov?» Truttt, 9 Ch. D. souaU* or “ legal personal representa- 
607, foLLowing Lovondea v. iStowe, 4 Vos. tives,” Topping v. Howard, 4 Do G. ^ 

649, as einlained by Lord Cottmham, S. 268; Smith v. Bamebg, 2 Coll. 736. 

10 Cl. & Ini. 263. But see 2 Hare, 62.3, 624; 2 Drew. 236; 

(/) This term was thought by K. 4 De G. & J. 484.] 
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Thus, in Bridge v. Abbot (w), (whioh is a leading authority 
for this oonstruotion), a testatrix made a bequest to certain peiv 
sons, and, in cose of the death of any of them before her (the 
testatrix), to his or her iegalrepresentatives; and Sir JB. P. Arden, 
M. B., held the next of kin to be entitled. This oonstruotion 
has been also adopted in several recent oases. As in Cotton v. 
Cotton («), where a testator bequeathed the residue of his pro¬ 
perty to his executors, to be divided between the gentlemen 
thereafter named, or the legal representatives of the said gentle¬ 
men, in the proportion that the sums set against their names 
bore to each other. The testator wrote the names of twelve 
persons, opposite to which he placed different figures. One of 
these persons was dead at the date of the wiU, having left a will. 
Lord Langdale, M. B., hold that the next of kin of the deceased 
person named by the testator, not the residuaiy legatee, were 
entitled. 

[In these two coses the gift to the persons named was imme¬ 
diate ; a circumstance which will be observed upon in the sequel. 

Again,] in Baines v. Ottey (o), where a testator gave certain 
real and personal estate to trustees, in trust for such persons as A. 
(a married woman) should appoint, and in default of appoint¬ 
ment, for her separate use, and, at her decease, to convey the real 
estate to such person or persons as would bo the heir at law of 
the said A., and to assign the personal estate to or amongst such 
person or persons as would bo the personal representatives of the 
said A.; Sir J. Leach, M. B., held the next of kin to be entitled. 

[And in Smith v. Palmer (ju), where a testator, after the death 
of his wife, gave his property to A. “ if he should be then living, 
but if he should bo then dead, to his legal representative or re¬ 
presentatives, if more than one, share and share alike ; ” Sir J, 
Wigram, V.-C., held these words to moon next of km according 
to the Statute of Distribution. 

So, in Atherton v. Crouther {q), where there was a residuary 
bequest to the testator’s wife for life, remainder to the children 
of A. living at A.*s death, “but if any of the said children should 
die in A.*s lifetime, then for the personal representatives of such 

(m) 3 B. C. C. 224 Sco also Zong v. Coll. 6.1 
Blaekttil, 3 Vos. 486, [lUuUton y. Tod- (h) 2Beav. 67. 

hunter, 22 L. J. Ch 76, whore, how- M 1 My. & £. 466, 2 Coll. 733 n. 

.aver,theunirersal legatee, not the next (jf) 7 llare, 226, see also Trdeonv. 

of Idn, of the ongmal legatee, was held rdhingion, llJur. 637, King v. CUave- 
entitl^ sed qn. If noxt of km take, land, 26 Bear. 26, 4 De Or. Se Jo. 477; 
they taite per stirpos, Jtauland v. Oot- Jloltouay v. Raddle, 23 Bear. 163. 
meh, 2 Cox, 187, Booth y. Vteata, 1 (q) 19 Beay. 448. 
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[obild or children /o take per stupes and not per capita; and in chap. xjox. 
another clause there was a gift “ in case there should be no such 
children nor any representatives of such children living at A.’s 
death, then to the persons who should be the testator’s next of 
kin; ” it was held by Sir J. Eomillyy M. R., that the words por^^ 
sonal representatives meant descendants (r). 

Again, in Jennings v. GalUmore (j?), where, by deed, a fimd “Legalrepre- 
was vested in trustees, in trust to pay it to such persons as A. to 

should by deed or will appoint, and, in default of appointment, the course of 
then to “ the legal representatives of A., according to the course S™ 
of administration.” A. by his will appointed the fund “ to bo 
paid by the said trustees unto my legal representatives according 
to the com’se of administration,” and gave all the rest of Ids 
property to B., and appointed B. and C. executors; it was held 
by Sir B. P. Arden^ M. R., that the next of kin of A. were 
entitled under the appointment. “ The testator (ho said) would 
never have made such a will if he had thought all the words ho 
had used come to nothing more than executing the power by 
giving the fund to B.”—i. e., by giving it to the executors for 
them to administer by paying it, as in duo course they would 
have been bound to do, to B. 

In the four last cases the direction as to the mode in which the 
trust fund was to be paid, shared, or enjoyed, was held to bo 
sufficient evidence that the testator did not use the words “per¬ 
sonal representatives” in their strict sense.] 

And as a testator is supposed to have a different meaning Effect of , 
whenever ho uses a different expression, it is alwitys a circum- e^^itora ot 
stance favourable to the construction which reads the words administru- 
“legal” or “personal representatives” as denoting next 
liin^ that there is elsewhere in the same will, and in reference 


[(r) The sense of next of kin was held 
to TO excluded by the context, because 
the proTision that the legatees should 
take per stirpes was less applicable to 
next of kin uiou to descenoauts, and in 
the subsequent dause the words “per¬ 
sonal representatives” and “next of 
kin” were contrasted, where the former 
could not be held to mean executors or 
administrators without leading to the 
absurdity that that gfift was to depend 
on whether administration was taken 
out in the lifetime of A. It may be 
added that the children being legiti¬ 
mate, could scarcely die “without any 
representatives” in the sense of next 
of kin.] See also Hty^h v. Monro, 6 
Sim. 49. [In Ilorwpool v. Watnon, 3 


Ves. 383, “representatives” was con¬ 
strued ‘ ‘ issue. ” In lie Booth 'h Estates, 
W. N. 1877, p. 129, “ legal represen¬ 
tatives of children,” who were to tako 
“ their parents’ shares,” was construed 
‘ graudchildrou. ’ ’ 

(a) 3 Ves. 146. See also Brifff/s v. 
Upton, L. R'., 7 Ch. 376; lie UrylU' 
Trusts, L. It., 6 Eq. .'589, where, how¬ 
ever, a trust by will for a married 
daughter’s relations as she should ap¬ 
point, and in default for “ tho persons 
who would be her personal representa¬ 
tives in case she had died unmarried," 
was referred to by codicil as u trust for 
the daughter’s “ relations and next of 
kin.” Moreover, ker executor or ad¬ 
ministrator was not before the Court.] 


J.—^VOL. II. 
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GIFTS TO LEGAL REPRESENTATIVES 

to anotlier subject of disposition, a gift to the executors or 
administrators of the same individual. 

Thus, in Walter v. Makin (t)y where a testator gave 450/. to 
trustees, in trust for his son for life, and, after his son’s decease, to 
pay thereout two legacies of 1001. each to two of his daughters, 
and to pay the residue to the le//al representatives of his son; and 
he gave the residue of his personal estate to his son, his executors^ 
administrators, ami assigns ; Sir L. Shadicell, V.-C., held, that the 
words “ legal representatives ” meant next of kin. 

So, in Robinson v. Smith (*/), where the bequest was to M., his 
executors, &o., in trust to pay the interest to the testator’s 
daughter, S., wife of M., for her separate use for life, and after 
her decease to pay the trust monies to such persons as S. by will 
should appoint, and, in default, to her personal representatives. 
S. died in her husband’s lifetime, without having made any ap¬ 
pointment, and her husband claimed the fund as her adminis¬ 
trator ; but Sir L. Shadicell, V.-C., decided that the next of kin 
of the wife were beneficially entitled: [the husband was the 
trustee, and was to pay the fund. 

And a still stronger argument for the same construction is 
derived from the word “next” being prefixed to “legal repre¬ 
sentatives,” that being a word which has no connexion with the 
character of executor or administrator (a?).] 

Indeed, so strong has been the leaning sometimes in favour 
of the construction which gives to words pointing at succession 
or representation the sense of next of kin, that even a gift to . 
executors or administrators has been thus construed. As in Palin 
V. Ilills (y), where a testator, after bequeathing certain pecuniary 
legacies, declared that, in case of the death of any or either of 
the legatees, his or her legacy should go to his or her executors or 
administrators; Sir J. Leach, M. E., held that the residuary 
legatee of one of the legatees, who died in the testator’s lifetime, 
was entitled to the legacy; but bis decree was reversed by Lord 


(/) 6 Sim. 148. fThe opposite in- 
forenoe is obviously aeduciblo from tho 
circumstance of ” personal representa¬ 
tives” being elsewhere us^ in the 
sense of ” executors,” JDixon v. Dixon, 
24 Bcav. 129.] 

(m) 6 Sim. 47. [See also Nicholson v. 
Wilson, 14 Sim. 649; Walker v. J/inr- 
quisof Gatnden, 16 Sim. 329; Booth v. 
Vicars, 1 Coll. 10,11; per WiekeHs,Y. -0., 
L. B., 7 Ch. 378 n. But see Saber- 
ton y. Sheets, 1 B. & My. 687; Hineh- 
liffiy. Westwood, 2 De G. & S. 216; and 


£ or Kindersley, V.-C., Be Crawford, 2 
>row. 240. In Philps v. Evans, 4 De 
G. & S. 188, ” personal representa¬ 
tives” were interpreted by toe wor^ 
"or next of kin” subjoined. See also 
Bakery. Gibson, 12 B<mv. 101. 

(x) Booth V. Vicars, 1 Coll. 6; Stock- 
dale y. Nicholson, L. B., 4 Eq. 359.] 

(p) 1 My. & K, 470; [andseeRt<7m«r 
V. Jap, 4 Sim. 48, 3 My. & K. 197.] 
But see Wallis v. Taylor, 8 Sim. 241, 
stated post, lllh 
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lift 


Broiighanij 0., who decided in favour of the next of kin, on the chap. xxxx. 
authority of Bridge v. Ahhot (s), thinking that a gift to executors 
dr administrators was wholly undistinguishahle from a gift to 
legal representatives. 

From cases of this description, however, we must carefully “Executors 
distinguish those in which the words “executors and admi- tors?’^sS*S* 
nistrators,” or “legal representatives,” are used os mere words 
of limitation. As in the common case of a gift to A. and his 
executors or administrators, or to A. and his legal representa¬ 
tives, which will, beyond all question, vest the absolute interest 
in A. (a). 

The same construction, too, in some instances, has been applied 
in cases of a more doubtful complexion; as where the bequest 
was to A. for life, and, after his decease, to his executors or 
administrators (b) or personal representatives (c). [So, in numerous 
instances, where a testator has given a fund in trust for A. for 
life (frequently a married woman), with power to appoint it 
after her death, and, in default of appointment, to the “executors 
and administrators,” or to the “ personal representatives ” of A., 
the words have received this their proper interpretation. A. was 
considered to bo the only object of bounty, and the words were 
held to bo in effect mere words of limitation (rl). And a trust for 
children which fails (<?), or a clause of forfeiture on alienation or 
bankruptcy which is not called into action (/), interposed between 
the life estate and the ultimate trust, will not affect the con¬ 
struction.] 

■“ A 

And it should seem that where the word “ assignsis subjoined Limitation to 
to “executors and administrators,” they are always read as words 
of limitation, and not as designating next of kin. Thus, in mdasaigm. 
Qraffteyy. Humpage {g), where a sum of 4,000/. was bequeathed 

i z) Ante, 112. . comes bankrupt the trustee is entitled 

a) Lttgar v. Hannan^ 1 Cox, 250; to the fund as part of A.’s estate, Re 

\Tayhr v. Beverley, 1 Coll. 108; Ap~ Seymour's Trusts, Joh. 472; and see 

pkton V. Rowley, L. B., 8 Eq. 139.] Webb v. Sadler, L. R., 8 Ch. 419; 

g>) Co. Lit. 64 b; Soeiet v. Wray, 4 Mackenzie v. Mackenzie, 3 Mao. & Or, 

B. C. C. 483. [See otiier cases, post, 659 (appointment of policy on ap« 

Chap, XXXVI. Jfurse t. Oldmeadoto, pointor’s life to his own executors). 

6 L. J. Ch. 300, cor. Shadwell, V,-0., (f) Allen v. Thorp, 7Beav. 72 (settlo- 

is contra, ludess distinguishable on tiie ment); Re Wyndham's Trusts, L. B., 1 
ground that the limitation was to the Eq. 290; Re Best's Trusts, L. B., 18 
executor, in the singular. Sed quj ISq. 686 (settlement). 

(«) A^er ▼. Parrott, L. B., 3 Eq. Webb v. Sadler, L. B., 8 Ch. 


[(<f) d'airrtonT. IR. &:M7.587. 1 Beav. 46. See also ITamM v. 

Att.^Gen. v. Ma/A-m, 2 ]^iU. 64; Bevall Hames, 2 Kee. 646; [HoweU v. Gayler, 
T. Biekens, 9 Jut, 660; Page v. Soper, 6 Bear. 157; Holloway v. Clarkson, 2 


329. 


[(<#) Saberton t. Skeels, 1R. jicMy. 587. 



*• «7 V UJL ■ jLUyc ¥• 

11 Hare, 321 (settlement). If A. be- 


6 Bear. 157; Holloway v. Clarkson, 2 
Hare, 521; Spence y. Handford, 27 


x2 
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by A. to trustees, in trust for his wife and daughter and the sur¬ 
vivor for life, for their separate use, and after the decease of the 
survivor, in trust for the daughter’s children, if any, and if nonli, 
then the testator gave one moiety of the 4,000/. to his brother I., 
and the other moiety to such persons as the daughter should by 
deed or will appoint, and in default, to tlie executors, adminis¬ 
trators, or assigns of the daughter. The daughter died in the 
lifetime of her husband, childless, and without having made any 
appointment: and the husband was, on the ground above men¬ 
tioned, held to be entitled as her administrator. 

[But the strict or literal construction of the words executors 
or representatives is not confined to cases where they are thus 
in form mere words of limitation. It will also generally obtain 
where there is a prior gift to A., and the gift to his executors or 
representatives is in the form of a substitution for him in ease of 
his death. Thus,] in Price v. Strange {h), a testator devised real 
estate to his wife during widowhood, and at her death or mar¬ 
riage, to trustees upon trust for sale, and directed that, in case 
the death or second marriage of his wife should not happen until 
his youngest child, being a son, should have attained twenty- 
tlirce, or, being a daughter, should have attained that age, or bo 
married with consent, his trustees should, immediately after the 
receipt of the money arising from the said real estates, pay and 
divide the same among su(jh of his children as should be then 
living, and the legal rcprcsenfatiir or representatives of him, her or 
them, as should be then dead ; and in case such death or marriage 
of his said wife should happen during the minority of any of his 
said chddren, then the testator directed the tnistees to pay an 
equal proportion of the said money to such of his children as 
should, at that time, bo entitled to receive their shares, in case he, 
she, or they had been then living, and if dead, then to his, her, or 
their legal representatives : Sir J. Leach, Y.-C., [held, that legal 
representatives must be understood in their ordinary sense of 
“executors or administrators,” and that this made it equiva¬ 
lent to a direction to pay at the death of the widow to the 
children, their executors or administrators *, or, in other words, 
gave a vested interest to the children. 

It will be observed, that in this case, and in the others cited 
with it, the gift to the legatees or their representatives was to 

S L. J. Ch. 767, 4 Jur. N. S. 987; cf. Westwood, 2 Do G. & S. 216; Taylor 

le Neu)ton*a Trusts, L. H., 4 Eq. 171, v. Severley, 1 Coll. 108; Be Crawford, 2 

statod ante, p. 79.] Drew. 230; Henderson, 28 Beav. 

(A) 6 Madd. 159. [See also Corbyn 656; Chapman v. Chapman, 33 Bear. 

V. F}'ench, 4 Vcs. 418; Hinehlije v. 656; Be Turner, 2 Dr. & Sm. 801. 
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[take effect after a previous life estate, i. e., the event contemplated chap. xxix. 
was the legatee surviving the testator, but dying before the tenant 
fbr life(*). A distinction was drawn by Sir R. Kimlcnlcj/f 
V.-C. {J)f between such a cose and that of an ipiinediate gift to 
A. or his representatives without a previous life estate. In the 
former case, he thought there was no improbability in supposing 
the testator to have intended that the legacy should go to tlie lega- 
tee’e executors or administrators as port of his personal estate; 
for then the legatee got the benefit of the bequest as a rever¬ 
sionary legacy, though he might not live to receive it. But, in 
the latter case, the testator was providing for the event of the 
intended legatee dying in his (the testator’s) lifetime. In such 
event the intended legatee could not under any construction 
which could be put on the words “legal representatives” derive 
any advantage from the bequest; indeed, ho would never oven 
know of it. The Y.-C. thought it highly improbable that the 
testator should intend the legacy to go to the executors or ad¬ 
ministrators as part of the legatee’s general assets, perliaps to 
benefit no one but the legatee’s creditors. Ho therefore hold 
that in such a case the term “representatives” was properly con¬ 
strued next of kin, and that Bridge v. Abbot [k) and Cotton v. 

Cotton (/) were thus consistent with the other authorities. 

But, although the gift is immediate, the context may, of course, 
show that the words have been used in their proper sense. Thus, 
in Long v. Wdtkuison{m)f where a testator bequeathed the residue 
of his estate to A., but in case of her death then “ to the execu¬ 
tors or executrixes whom A. may appointA.* died in the 
testator’s lifetime, and Sir J. Romitlg, M. 11., said ho could not 
reconcile Balin v. Silk with the later authorities, and decided 
that neither the residuary legatee nor the next of kin of A. took 
the residue as personse designate, but that it went to her execu¬ 
trix as part of her personal estate. Besides that “ executors ” 
is a less ambiguous term than “personal representatives” («), it 
may be noted that the words “ whom A. may appoint ” were 
very inappropriate to describe her next of kin; for of course A. 
could not appoint who they should be. 

Again, a gift to such of a class as shall be Kving at a time Gift to 

“executors” 

[(q If, in such case, the Watcedied (/) 2 Boav. 67, ante, 112. 
in the testator’s lifetime, the legacy On) 17 Beav. 471. 

would lapse, Corbyn v. French, 4 Yes. [n) See per Lord CoUenJiam, Daniel 

418. Sec post, Ch. XLIX. v. Dudley, 1 FhiU. 6; and per Sir J, 

{!) Se Crawford, 2 Drew. 242. Fomilly, M. R., Atherton v. Crowtlwr, 

(A) 3 B. C. C. 224, ahte, 112. 19 Beav. 450, 451. 
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[stated, and “ the executors or administrators of such of them as 
^oll he then dead/’ vdll, prim4 facie, go to the legal personal 
representatives, and not to the next of kin (o). This, perhaps, 
might he considered to he quasi suhstitutional. But a gift to 
the “executors” or “representatives” of A., simpliciter, without 
any previous gift or suggestion of gift to A., and whether A. 
is dead at the date of the will (p), or whether (as it should 
seem) he survives the testator (g), wiU generally receive the same 
construction.] ' 

Supposing the words “ executors” or “ administrators” not to 
ho used as words of limitation, [nor as descriptive of next of kin,] 
the question arises (which has been in some measure anticipated), 
whether the property so given vests in the persons answering such 
description for their own benefit, or is to he administered as part 
of the personal estate of the testator or intestate. 

The former result, indeed, is so manifestly contrary to probable 
intention, that the case of v. Charles (r), in which this 

construction prevailed, has been generally condemned; and the 
Judge, whose solitary approbation the decision has elicited, did 
not choose to follow its authority («); and such a construction 
would bo the more palpably absurd, now that, by express enact¬ 
ment (^), executors are excluded from taking beneficially, by 
virtue of their office, even the undisposed-of personal estate of 
their testator. Accordingly, it [is] established, that, unless a 
contrary intention appears by the context, whatever is bequeathed 
to the executors or administrators of a person vests in them as 
part of the personal estate of the testator or intestate. 

Thus, where (tf) a testator bequeathed 600/. to B. after the 
death of A., and if B. died in A.’s lifetime, then to such persons 
as B. should by will appoint, and, in default of appointment, lo 
his executors or administrators ; Lord Langdale^ M. E., held that 
the executor of B. was bound to apply the legacy according to 
the purposes of the will. It is singular that no claim was ad¬ 
vanced by the next of kin, on the authority of the case of Palin 
V. Hills. 


[(o) Ee Seynmir'a Tnmts, Job. 472. 
Ifi) Trethewy v. llelyar, 4 Ch. D. 
63 ; Leak v. 3facdoical/, 33 Bear. 238, 
where the declared motive for the be¬ 
quest was that A. aud B. (partners in 
trade) hodl lost a like amount by the 
testator, and it was held not a bequest 
to the firm so as to pass to the succes¬ 
sors in business. As to this, see Ker- 
riieny. Eeddinyton, 11 Ir. Eq. Rep. 461. 
{g) Morris v. Howes, 4 Hare, 699 


(limitation in a settlement to the exe¬ 
cutors, administrators and assigns of 
A.).] 

(r) 1 Anstr. 128. See also CAwrcAt/f 
y. Dibben, Sugd. Pow. 8th ed. 313. 

(»} See Long v. BUsekedl, 3 Yes. 483. 
(/) 1 Wm. 4, c. 40. 

'(m) Stocks V. Dodsley, 1 Kee. 326; 
[See also Collier r. S^ire, 3 Buss. 467; 
Morris y. HowdS, 4 Hare, 699 (deeds). 
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[And, notwithstanding the cose lost mentioned, the same rule 
preyails though the original gift is immediate, and the legatee 
dies in the testator’s lifetime (.r), or is dead at the date of the 
wUl (y). 

It has also been held applicable to the cose of real estate, the 
gift in that case being held equivalent to a declaration that the 
estate shall be held by the executors as part of the personal estate 
of the person named (s). 

On the same principle property given to the executors or ad¬ 
ministrators (») or to ihe personal representative (b) of tho tes¬ 
tator himself forms part of his general personal estate in the 
hands of his legal personal representatives; Sir J. K. Bruce, 
Y.-O., holding that it was not enough to exclude the rule that 
by declaring them to be trustees the bequest to them was mere 
surplusage (c).] 

If, however, tho testator explicitly declares that the executors 
or administrators shall be entitled for their own benefit, this con¬ 
struction must prevail against any suggestion as to the improba¬ 
bility of such a mode of disposition. 

As, in Walk'i v. Taylor {d), where a testatrix bequeathed a 
fund to trustees in trust to pay tho interest for tho separate uso 
of her daughter for life, and, after her decease, upon trust to 
transfer the principal to her executors or administrators, to and 
for Jm, her, or their use and benefit absolutely for ever ; *Sir L. 
Shadicell, Y.-C., held that tho husband of tho daughter, on his 
taking out administration, was absolutely entitled for his own 
benefit. . 

In this case, the point of contention was not so much whether 
the administrator was entitled in his own right beneficially, or in 
his representative character (this being, in regard to a husband- 
administrator, a matter of no importance, unless there aro 
creditors, as he retains the property for his own benefit), but 


[(«) Zortff V. Watkmson, 17 Beav. 471, 
ante, p. 117. 

{jf) Leak v. Maedowall, 33 Beav. 238; 
Trethewjf v. Hehjar, 4 Ch. D. 63. 

(c) Per Jiomtlly, M. R., Daon v. 
Ducon, 24 Bear. 135; Wdlnxan v. 
Bovoring^ 2 Rubs. 374, 3 Sim. 328. 

(i.) Andrew v. Andrew, 1 Coll. 686. 
And see Xaekenzw v. Maekenzw, 3 Mac. 
& a. 669. 

(6) Svaxth T. Bamehy, 2 Coll. 728. 

(<!) See Htnehhffe v. TFeituood, 2 Do 
Or. & S. 216.] 

(d) 8 Sim. 241, [See also Sanders v. 
Franks, 2 Mad. 147. But see as to 


marridgo settlements, Hamn v. ITame% 
2 Kco. 640; itat shall r. Collett, 1 Y. & 
C. 232, Mr,} yon v. ColUft, 8 Beav. 386; 
Johnson v. Itonth, 27 L. J. Ch. 306. 
In SmHh V. Ludlet/, 0 Sim. 126, an ulti¬ 
mate limitation m a settlement of tho 
■wife’s property to “ tho executors and 
administrators of her own family” was 
hold to carry it to her next of kin as 
porsonee dosfgnata!, although the ulti¬ 
mate limitation of the husband’s pro¬ 
perty to the executors and adminis¬ 
trators of his own family was hold to 
give the husband the absolute interest. 
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—in case of 
real estate. 


Construction 
of gift to tho 
oxocutors of 
A. without 
prior £pft to 
A. 


Gifts to exe¬ 
cutors “for 
their own 
use.” 


Remark on 
IVallis v. 
Taylor. 
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GIFTS TO 


CHAP. XXIX. 


General 

conduidon. 


■wliother, according to tlie case of Palin v. JTiVfe, the bequest 
was not to be construed as applying to the next of kin. ITie 
testator’s intimation, that the legatees should take for thein own 
benefit, was not only consistent with, but perhaps, was rather 
favourable to this construction, as tending to shew that the 
testator had in his view persons who might reasonably be pre¬ 
sumed to bo intended as beneficial objects of gift. 

[The conclusion is that under a gift simply to “ representa¬ 
tives,” “ legal representatives,” “ personal representatives,” and 
to “ executors .and administrators,” the hand to receive the 
property is that of the person constituted representative by the 
proper Court, and that it lies on those maintaining a different 
construction to shew that the testator’s intention is clearly so j 
but that the person so constituted will in the absence of a clear 
intention to the contrary take the property as part of the estate 
of the person whose representative he is, and not beneficially (<?)]. 


Gifts to rela¬ 
tions, how 
construed. 


Objects of a 
gift to rela¬ 
tions deter¬ 
mined by 
Statutes of 
Distribution. 


VI. TJie word relations taken in its widest extent embraces an 
almost illimitablo range of objects; for it comprehends persons 
of every degree of consanguinity, however remote, and hence, 
unless some line were drawn, the effect would be, that every 
such gift would be void for uncertainty. In order to avoid this 
consequence, recourse is had to the Statutes of Distribution; 
and it has been long settled, that a bequest to relations applies 
to the person or persons who would, by virtue of those statutes, 
take the personal estate under an intestacy, either as next of 
kin, or by representation of next of kin (/). 

It was formerly doubted whether this construction extended 
to devises comprising real estate [only], but the affirmative was 
decided in Doe d. Thicaites v. Over {g)y where a testator devised 
all his freehold estates to his wife for life, and, at her decease, 
to bo equally divided among the relations on his side; and it was 
held, that the three first cousins of the testator, who were his 
next of kin at his death, wore entitled. A counter claim was 
made by the heir at law, who was the child of a deceased first 
cousin, and who contended that the deiiise was void for uncer¬ 
tainty. One of the first cousins, who was the nearest paternal 


[(«) Per Wigram, V.-C., Holloway y. 19 ib. 423 ; 3 Mer. 437, 689; [ovor- 

Clorkmi, 2 Haro, 523.] ruling Jones v. Seale, 2Yem. 381. So 

(/) 2’Oh. Hep. 77; Pre. Ch. 401; “friends and relations,” 2 Ves. 87, 

Glib. Eq. Ua. 92; 1 Atk. 469; Ca. t. 110; 2 Dr. & Sm. 627.] But as to 

Talb. 261; 2Eq. Ab. 368, pi. 13; Dick, powers of seleetion in favour of rela- 

60, 380; Amb. 70; IT. B. 436, n., tions, vido ante, p. 95, n. (<}. 

437, u.; 1 B. G. C. 31; 3 ib. 231; 4 ib. (y) 1 Taunt. 263. 

207; 8 Vos. 38; 9 ib. 319; 16 ib. 27; 
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relation, also claimed the whole, as being designated by the 
words “on my side;” but the Court was of opinion that 
those words did not exclude the maternal relations, they 
being as nearly related to the testator as the relations ex parte 
patemd.. 

The rule which mokes the Statutes of Distribution the guide 
in these cases is not departed from on slight grounds. Thus, 
the exception out of a bequest to relations, of a nephew of the 
testator (who was the son of a living sister), was not considered 
a valid ground for holding the gift to include other persons in 
the same degree of relationship, and thereby lot in the children 
of a living sister, to claim concurrently with their parent and 
other surviving brothers and sisters, and the children of a deceased 
brother, of the testator (h). 

[On the other hand, in Grecmcood v. Gremu'ood (t), where a 
testatrix gave the residue “ to be divided between her relations, 
that is, the Q-reenwoods, the Events, and the Dows: ” the tes¬ 
tatrix had herself explained her meaning, and, therefore, the 
Events, although not within the degree of relationship limited 
by the statute, wore held to take jointly with the Greenwoods 
and Dows, who were.] 

There is, it seems, no difference in effect between n gift to 
relations in the plural, and relation in the singular ; the former 
would apply to a single individual, and the latter to any larger 
number; the term relation being regarded as nomen collectivura. 
And this construction obtained in one case (A:) where the ex¬ 
pression was “ my nearest relation of the name of ihe Pyots.” 

[In a gift to next of kin expressly according to the Statutes 
of Distribution, the statutes, as already noticed, not only deter¬ 
mine the objects of gift, but also regulate the manner and pro¬ 
portions in which they take (/). And a gift to “ heirs” (nw) 
or “legal representativos” (»), where either expression is con¬ 
strued statutory next of kin, is brought by the implied reference 
to the statute under the same rule. 


(A) Bayner r. Mowbray ^ 3 B. C. C. 
234. 

[(<) 1 B. C. C. 32, n. See Stamp v. 
Cooke, 1 Cox, 234, stated post; Griffith 
y. Jonee, 2 Frcem. 96.} 

(A) Byot V. Pyot, 1 Ves. 337; [and 
see per Iiord Lottghborouyh, Marm r. 
Marah, 1 B. C. G: 294. So of the words 
“inheritor,” “party,” &c., Boya v. 
Bradley, 10 Hare, 389,4 D. M. & G. 58. 
(/) Ante, p. 109. 

(in) Jaeoba v. Jaaoha, 16 Beav. 557. 
And SCO Doody v. Uiyyina, 2 K. & J. 


729; Re Porter'a Truat, 4 K. & J. 188; 
Re Thompaon'a Truata, 9 Ch. 1). 607. 

(«) See Booth V. Vicara, 1 CoU. 6; 
Rowland v. Goraneh, 2 Cox, 18", ante, 
p. 100; Alker v. Barton, 12 Ij. J. Ch. 
10. Walker v. Marquia of Camden, 16 
Sim. 329, is contra, sod qn.; and in 
Stockdale v. Nieholaon, L. B., 4 £q. 359, 
a gift to “ next mrsonal representa¬ 
tives” was treated as a gift to “next 
of kin,” (totidem verbis), and as creat¬ 
ing a joint tenancy; sed qu., sec Booth 
V. Vicara, slip. 


121 

ORAP. XXIX. 


To “rela¬ 
tion” in the 
singular. 


Distribution 
among 
“heirs” or 
“ representa¬ 
tives” is 
under the 
statute. 
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GIFTS TO 


OBAP. ZZIX. 

But among 
** relationa” 
u per capita. 


Tiffin V. 
Lmgman. 


▼. I4 
Bfiton. 


[A gift to “relations,” though not so plainly pointing to suo- 
oession ah intestato, might perhaps have been thought to fall 
within the reason of the rule {p). By construction such a gift 
is limited to those entitled as next of kin under the statute {q ); 
and though this is founded on the inconvenience of a wider in¬ 
terpretation (r), still it is a rule of construction, and as such 
supposes the testator to have the statute in his contemplation. 
But authority, though not perfectly distinct, inclines to an 
opposite view.' Thus in Tiffin v. Longman (s), where a testator 
gave personalty^ to his daughter for life, and if she died without 
issue (which happened) ho directed that advertisements should 
be published for the information of his relations, and gave the 
property to such of them as should make their claim within two 
months after such advertisements, to be divided among them 
according to the discretion of his executors (who died without 
exercising it); it was held by Sir J, Bomilhj^ M. E., that the 
class was to be ascertained at the death of the daughter, that it 
consisted of those who would have been the testator’s statutory 
next of kin if he had then died intestate, and that the property 
must be divided between the class equally, per capita. 

From the express direction to divide per capita it is to be 
infen'ed that the foots of the case (which in this respect are not 
given) actually called for a decision of the material question 
whether distribution should or should not bo according to the 
statute, i. e. per stirpes. It is observable, however, that the 
objects of gift were what has been called an artificial class 
created by the testator and to be ascertained at a time other 
than the death of the propositus—a circumstance which, even 
where the gift is to “ next of kin” with on express reference to 
the statute, is considered to deprive the reference of much of its 
force beyond ascertainiug the persons who are to take {t). 

Again in Eagks v. Le Breton («), where a testatrix gave all her 
property to her sisters A. and B., and by codicil directed that at 
their death it should “ pass to her relations in America.” Her 


[(j») See the Author’s note to 1 Pow. 
Dev. 200, maiutainiug this view, chiefly 
on the authority of i’ojoc v. Whitcomhe, 
3 Her. 689: it afterwards appeared 
that tho report of that case was inac¬ 
curate, ana that tho facts of it did not 
raise ^e qaestion, Sug. Pow. 8th cd. 
660. However, the Author re-stated 
his former view, though without refer¬ 
ence to any authority, Ist ed. of this 
work, Vd. II. p. 46. And see per 
KindertUtff'^. -C., 2 Sim. N. S. 111,112. 


(y) Gilb. Eq. Ca. 92. 

(r) 1 B. 0. C3. 33. 

15 Beav. 275. 

\t) See per Selwyn, L. J., L. B., 4 
Cli. 303 ; per Lord Caimt, 4 App. Ca. 
451. 

(m) 42 L. J. Gh. 362; also reported, 
but less fully and with some variations, 
L. B., 16 Eq. 148 (where tenant for 
life” in the judgment is on erratum 
for "testatrix”). 
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[relations in America at her death consisted of thirteen persons, oHijp. sxix. 
all being her first cousins. One of them died before B. (who 
suryived the testatrix). It was held by the same judge that 
the thirteen cousins were entitled, and that they took, not as 
tenants in common, as they would have taken imder the statute, 
but as joint tenants. lie said it was settled that under a gift 
of this description the class was to be ascertained at the'testator’s 
death (txi ); also that relations ” meant the persons who would 
take under the statute; that it was true that where there was 
an express reference to the statute they would take os tenants in 
common in the shares in which they would have taken on an 
intestacy. But that when there was no express reference to the 
statute the case was different. There was nothing then to prevent 
the ordinary rule from applying, that under a gift to a class with¬ 
out words of severance all the members of the class took as joint 
tenants. 

Here again the class was an artificial one, being limited to 
those in America, and excluding the surviving sister (//). This 
limit happened to bo the same as (putting the sister aside) was 
imposed by the statute. But the statute was not thereby pre¬ 
vented from applying; for the oircumstanoos might have been 
different at the death of the testatrix, and a gift to relations in 
a particular country might often bo os indefinite as a gift to re¬ 
lations simpliciter. In denying to any but an express reference 
to the statute the effect of importing the statutory mode of dis¬ 
tribution, the M. R. probably intended to speak only of a case 
where (as here) the term used was ** relations,” and not to deny 
the sufficiency of an implied reference in cases where the terms 
used were next of kin” or “ heirs,” which would have been to 
contradict a previously expressed opinion (s) and a previous de¬ 
cision (a) of his own.] 

If the testator has introduced into the gift expressions pointing A fortiori 
at equality of participation, of course the statutory mode of dis- 
tribution is excluded, and all the objects of every degree are directing 
entitled in equal shares (6), whether the gift be to “ relations” 

[or (where either of these terms is construed statutory next of 

[(«) As to this seo below. stratio merely, not limitatio. 

The cousins not being properly (z) In Zucat v. Zratidrelh, 28 Beav. 
ne^ of kin, would they have been en- 27o. 

titled if the gift had been to next of {a) Jacobi v. Jacobt^ 16 Beav. 657, 

Atn in America P” BeoDoer.P^tfmj^Ov, ante, p. 121.] 

ante, p. 110. In Smith v. Campbell, 10 (6) Thomaty. Hole, Cas.'t. Talb. 261; 

Yea. 400, upon a ^t to nearett re- Qreen v. Howard, 1B. C. C. 31; Sayner 
lations in Ireland,^’ Grant, M.B., held v. Mowbray, 3 ib. 234; Butler y. Strata 
the words “ in Ireland” to be demon- ton, ib. 369. 
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“Near” and 

“nearest” 

relationB. 


Nearest rola* 
tions, “assis¬ 
ters, nephews, 
and nieces.” 


Bolations of 
tlie half- 
blood. 


delations by 
affinity. 


GIFTS TO 


[kin), to “ legal representatives” (c), or, it may be presumed, to 
“heirs” («?).] 

The objects of a gift to “relations” are not varied by its 
being associated with the word “near”(f;). But whore the 
gift is to the “ nearest relations,” the next of kin will take, to 
the exclusion of those who, under the statute, would have been 
entitled by representation. Thus, surviving brothers and sisters 
would exclude the children of deceased brothers and sisters (/), 
or a living child or grandchild, the issue of a deceased child or 
grandchild, [.^nd on the other hand, all who stand in the same 
degree must take under the will, though only some of them 
would have been entitled under the statute (i)').] Where, how¬ 
ever, the testator added to a devise to nearest relations, the 
words “ os sisters, nephews, and nieces,” Sir LI. Kenyon^ M. R., 
directed a distribution according to the statute; and they were 
held to take per stirpes, though it was contended, that all the 
relations specified should take per capita, including the children 
of a living sister. Ho thought, however, that the testator had 
a distribution according to the statute in his view; at all events, 
that the contrary was not sufficiently clear to induce him to 
depart from the common rule. The children of the living sister, 
therefore, were excluded (A). 

As relations by the half-blood are within the statute, so they 
ore comprehended in gifts to next of kin and to relations; and 
a bequest to the next of kin of A. “of her own blood and family 
as if she had died solo, unmarried, and intestate,” has received 
the same construction («), 

A gift to next of kin or relations, of course, does not extend 
to relations by affinity (A'), unless the testator has subjoined to 
the gift expressions declaratory of an intention to include them. 


[(c) Smith V. Palmer, 7 Haro, 225. In 
Holloway v. JtadeliJ'e, 23 Beav. 163, 
“equally” was neutralized by “in like 
manner as under the statute”; so, 
Fieldeti v. Ashworth, L. R., 20 Eq. 410. 
In Booth V. 1 'wars, 1 Coll. 6, where the 
gift w;a8 to “ next legal representatives 
of A. and B., ^are and share alike,” 
the words * ‘ share and share alike ’ ’ were 
held to refer to A. and B. only, so as 
to midce equal division between the 
fitiOefakSa 

Zow V. Smith, 25 L. J. Ch. 503, 
2 Jur. N. S. 344, ante, p. 80. The 
difficulty (there mentioned) “ that in 
that sense the property would not 
equally,” was apparently put by Ihe 
Court as an obje^ion (which yet it 


overcame) to construing “heirs” in 
the sense of statutory next of kin, not 
os intimating that, if it was so con¬ 
strued, the objects would not take In 
equal shares.] 

(e) TPhithorne v. Harris, 2 Ves. 627. 
See also ip Ves. 403. 

(/) V. Pyot, 1 Ves. 336; Marsh 
v. Marsh, 1 B. C. 0. 293; Smith v. 
Campbell, 10 Ves. 400, Coop. 275. But 
see £dffe v. Salisbury, Amb. 70. 

[(y) See Withy v. Mangles, 4 Beav. 
358, 10 Cl. & Fin. 215, ante, 108.] 

(A) Stamp V. Coohe, 1 Cox, 234. 

(() Cotton V. Searaneke, 1 Mad. 45. 

\k) Maitland v. Adair, 3 Ves. 231; 
[Harvey v. Harvey, 5 Bear. 134. See 
Craik v. Lamb, 1 (^11. 489, 494.] 
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Suoh, obviously, is the effect of a bequest expressly to relations osxp. xxnt. 
“ by blood or marriage” (/), [or of a gift by a married man “ to 
nephews and nieces on both sides” (»*)]. 

It is clear that a gift to next of kin or relations does not llusband or 
include a husband («) or wife (o); nor is a wife included in a 
bequest to “my next of kin, as if I had died intestate” (p ); the 
latter words being considered not to indicate on intention to give 
to the persons entitled under the statute at all events; i. c. whether 
next of kin or not. [But under a bequest to the persons who 
under the statute would be entitled as on an intestacy (< 7 ), or to 
“legal” or “personal representatives,” (whore those words ore 
held to mean persons entitled as upon an intestacy) (r), in either 
of these cases a wife is entitled to a shore, for these terms do 
not imply consanguinity. In neither case would a husband bo 
entitled. The reference, whether express or implied, to the 
statute excludes him {t)\ for he is not of kin and does not take 
his wife’s estate under the Statutes of Distribution («), but by a 
right paramount (a?)]. 


i t) JDei'isme v. Mtilish, 5 Vos. 529. 
(?») Froglcij\. Phillips^ 30 Bcav. 168, 
>. F. & J. 406. As to what will or 
will not suiheo to inuludo particular 
relatious by affinity, see post, Ch. XXX. 
B. 1, and Uibbert v. Jlibberl, L. 11., 15 
Eq. 372.] 

(«) Watt V. Watt, 3 Ves. 244 ; An- 
dernon v. Dawson, 15 ib. 637; Bailey y. 
Wright, 18 ib. 49, 1 Sw. 39. 

(o) Nicholls V. Savage, cit. 18 Ves. 53. 
(jt;) Garrick v. Zoj-rf Camden, 14 Vos. 
372. [See also Davies v. Bailey, 1 Ves. 
84 ; Worseley v. Johnson, 3 Atk. 758; 
Cholmondelcy v. Lord Ashburton, 6 Beav. 
86; Kiltie y. Leech, 10 Beav. 362 ; Lee 
V. Lee, 29 L'. J. Oh. 788. In Re Col¬ 
lins' Trusts, W. N. 1877, p. 87, the 
widow was upon the context held enti* 
tied to share, sed qu. In Ash v. Ash, 
10 Jut. N. S. 142, the widow was ad¬ 
mitted to a share because the will was 
thought to amount to a declaration of 
intention to die intestate. In Hawkins 
V. Hawkins, 7 Sim. 173, a fund belong¬ 
ing to the wife (who was illegitimate) 
was-settled in default of issue in trust 
for her next of kin; she died without 
issue in her husband’s lifetime, and it 
waj held against the Crown that the 
, settlement was exhausted and that the 
' husband administrator was entitled for 
his own benefit. 

($’) Martin v. Glover, 1 Coll. 269; 
Jenkins v. Gower, 2 Coll. 537 ; Starr v. 
Newberry, 23 Beav. 436. 

(r) Cotton Y. Cotton, 2 Beav. 67, 10 


Beav. 365, n.; Smith v. Palmer, 7 Hare, 
225 ; Jfolloway v. Radcliffe, 23 Beav. 
163. Although in Booth v. Vicars, 1 
Coll. 6, K. Bruce, V.-C., used the word 
‘ ‘consanguinity, ’ ’ hooxprcssly guarded 
himself on a subsecpicnt occasion, Wil¬ 
son V. Pilkington, 11 Jur. 637, against 
the suppoijition that ho intended there¬ 
by to exclude the widow. Robinson v. 
Smith, 6 Sim, 49, proceeded on spe¬ 
cial grounds, as did Bulmcr v. Jay, 4 
Sim. 48, 3 My. & K. 197. 

rt) King v. CleaveMid, 26 Beav. 166, 
4 De (t. & Jo. 477; and sco Re Wal¬ 
ton's Estate, 25 L. J. Ch. 569, cited ante, 
72, n. But why should a reference to 
the statute be impliedP Whyshould not 
the words bo construed those who are 
entitled to4ho personal estate in case of 
intestacy? Generally those persons must 
bo ascertained by reference to the sta¬ 
tute : but is not that accidental P There 
is nothing importing consanguinity. If 
a woman dies leaving a husband, why 
should his beneficial title bo worse be¬ 
cause-he is also the legal mrsonal re¬ 
presentative in the strict legal sense P 
However, the point is settled. 

(«) Milne v. Gilbart, 2 D. M. & G. 
716,6 D. M. & G. 610. And BeelValt 
V. Watt, 3 Vos. 244. 

(*) Ter hard Cranworth, L. J., Milne 
V. Gilbart, 2 D. M. & G. 722. “ It may 
bo that he is entitled to administer 
under the statute of 31 Edw. 3, o. 11, 
but this is a different right,” ib.] 
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QgAP.xaax. A dilfioulty in construing the word relations sometimes arises 
from the testator having superodded a qualification of an indefi- 
nature; as where the gift is to the most deserving of his 
SoM,” how relations; or to his poor or necessitous relations. In the former 
conatnied. addition is disregarded, as being too uncertain {y ); 

and the better opinion, according to the authorities is, that the 
word poor also is inoperative to [admit relations beyond the 
limits of the statute. Thus] in Widmore v. Woodroffe {z)y a tes¬ 
tator bequeathed one-third of his property to the most necessitous 
of his relations, by his father’s and mother’s side. [He left a 
niece his sole next of kin according to the statute, and more 
remote relations; and it was argued for the latter that in con¬ 
sequence of the use of the word “ necessitous” the gift ought not 
to be confined to those who were within the statute; but] Lord 
Camden said [several oases have been cited, all making the statute 
the rule, to prevent an inquiry which would bo infinite. Thus] 
it would clearly stand upon the word “relations” only, the word 
*^poor*’ being added makes no difference. There is no distinguish¬ 
ing between the degrees of poverty. [That is to say, unless 
limited by the statute, an inquiry who are poor relations would 
bo as “ infinite” as the inquiry who are relations.] This decision 
may be considered to have overruled the earlier cose of Att.-Gcn. 
V. Buckland {a)y in which a gift to poor relations was extended to 
necessitous relations beyond the Statutes of Distribution. 

■ [In Widmore v. WoodroffCy as there was only one relation 
within the statute, the question whether the word “poor” had 
any operatioiTin still further qualifying the word “relations” 
did not arise (i). But authority is not wanting to shew that as 
between those who are within the statute the qualification is not 
to be disregarded. The inquiry is then not who are poor or 
poorest of an infinite number (which Lord Camden said there 
was no distinguishing), but who ore comparatively so among a 
limited number.] 

In an early cose (c) it was said that the word poor” was fre¬ 
quently used os a term of endearment and compassion; as one 


(y) DoyUy v, Att.-Gen., 4 Vin. Abr. 
486, pi. 16, 2 Eq. Ga. Abr. 194, pi. 15. 

(s) Amb. 036, [citing Carr v. Bed¬ 
ford, 2 Oh. Rep. 146 ; Griffith v. Jones, 
ib. 394; and Isaac v. If fries and Bruns- 
den T. Woolredge, both stated below. 
A fortiori, if the term bo *' nearest re¬ 
lations,'* Goodinge t. Goodings, 1 Vcs. 
231. 


(a) Cited 1 Yes. 231, Amb. 71, n., 
Blunt’s ed. 

[(6) The Author (Vol. II. 61, Ist ed.) 
thought the decision regarding the will 
of B. in Brunsden v. Woolredge irrecon- 
cileable with Widmore v. Woodroffe. 
But see a valuable note, Lewin, Trusts, 
p. 698, Srded.l 
(c) Anon., 1 P. W. 327. 
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often says, “my poor father,” &o.; and accordingly a countess cea?. xjox . 
[who was “a relation as near as any to the testator”] hut it I 
seems had not an estate equal to her rank, was held to be en¬ 
titled to a share under a bequest to “ poor relations.” [This, 
however, is no authority upon the question what is the effect of 
the word “ poor” when it imports poverty.] 

In Brunsden v. Woolredge {d)j where [by will dated 1734] B. 
bequeathed 500/. on a certain event, to be distributed among his 
mother’s poor relations. Also W. (the brother of B.) [by will 
dated 1767] devised real estates to A. and his heirs, in trust to 
sell to pay debts, and pay the overplus to such of his mother’s 
poor relations, as A., his heirs, &o., should think objects of charity; 

Sir T. Sewell, M. E., held [that the gift was confined to those 
who were within the statute; and] that the true construction of 
both wills was, “ such of my mother’s relations as are poor and 
proper objects.” Tie said the difference was, that the latter gave 
a discretionary power to the executor, and the former did not. 

In several cases gifts to poor relations seem to have been re- Gifts to poor 
garded as charitable {c). [But in most of them the intention was 
to create a perpetual fund.] Thus, in Isaac v. Befriez (/), where charity, 
a testator bequeathed an annuity to his sister for life, and after 
her death to his own and his wife’s poorest relations, to be dis¬ 
tributed proportionably share and share alike at the discretion of 
his executors: [he further gave the interest of his stock to his 
wife for life, and after her death directed all money then on any 
securities should so continue, and one half-year’s interest he gave 
to one poor relation of his own, the management thereof to be 
at the discretion of his executors, and the other one-half to one 
poor relation of his wife in like manner: it was treated as a 
charity, and appears not to have been restricted to relations 
within the statute {g) ; an impracticable restriction, indeed, where 
the trust, as here, was to have perpetual continuance.] 

Again, in White v. White {h), a legacy of 3,000/. “ for the 
purpose of putting out our poor relations” apprentices, was sup¬ 
ported as a charity. [The decree directed objects who were 

(<f) Amb.607,Diok.380, [B.L. 1764 v. Woolredge is clear; for the subject 
A, fo. 636. See also Carr y. Bedford, of gift under the will of William (dated 
Oryfith V. Jones, both sup.; Oower t. 1757) was laud, or money to onso by 
Mainwin-ing, 2Y&i. 87,110, as to which sale of land, a gift of which to oharit- 
see Lewin, Trusts, p. 698, n., 3rded. able uses would hare been void by 9 

(e) When this is the case **poor” Geo. 2, c. 36 (1736).] 
bears the speciflo moaning attaclied to (/) Amb. 695, more correctly [in n. 
it in charity cases, see Vol. I.'p. 213. by Blunt, and] 17 Ves. 373 u. 

^at charity was not the ground of [(y) Amb. 696, 

Sir T. SeweWs judgment in Brunsden (A) 7 Ves. 423. 
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[ready to bo put out, and the fund to be laid out from time to 
time.] And in AU.-Gen. v. Trice (?’), [where a testator by his 
will, dated 1581, devised land to A. and his heirs in trust that 
ho and they should for ever distribute according to his and their 
discretion amongst the testator’s poor kinsmen and kinswomen 
and their issue 20/. by the year. Sir W. Grant held it to be a 
charity. It is to have perpetual continuance in favour of a 
particular description of poor, and is not like an immediate be¬ 
quest of a sum to be distributed among poor relations.” 

These authorities were followed by Sir J. Wickens^ V.-C., in 
Gillam v. Taylor (/r), where the trust was to invest in the names 
of the trustees, the interest to be from time to time given to such 
of tho lineal descendants of testator’s uncle 11. as they may 
severally need, and the trustees were directed to moke such pro¬ 
vision as would insure tho continuance of tho trust at their 
decease. 

But although the gift is of a sum in gross, the context may 
show that charity is intended. Thus], in Mahon v. Savage (/), 
a testator bequeathed to his executor 1,000/., to bo distributed 
among his (the testator’s) poor relations^ or such other objects of 
charity as should be mentioned in his private instructions. He 
loft no instnictions; and it was hold by Lord Redcsdalc that tho 
testator’s design was to givo to them as objects of charity, and 
not merely os relations, [that a relation within the statute who 
had become rich before distribution was not entitled to a share, 
and that a share was not transmissible to representatives (i. o., 
of an object who died before distribution)]. He also thought 
that tho executors had a discretionary power of distribution, and 
need not include all the testator’s poor relations, [and that poor 
relations beyond the statute might be admitted]. 

This case is clearly distinguishable from a simple gift to poor 
relations; for the additional words denoted that charity was the 
main object of the testator. 

The question, however, which more than any other has been 
the subject of controversy in gifts to next of kin and relations, 
refers to the period at which the objects are to be asoertained; 

(t) 17 Ves. 371. So in Hally. Alt.- a gift of an interest in land. 

Oen., Bolls, 28 July^, 1829, Lehch, M. (I*) L. R., 16 Eq. 681; but os to the 
B., held that a devise of real estate to meaning of “poor” in charity cases see 
trustees “in trust to pay tho rents to Att.-Gen. v. Duke of Korthmiberland, 
such of my poor relations os my trus- 7 Ch. D. 745. 
tees shall think most deserving” 'wos (/) 1 Sch. & Lef. 111. 
a oharitable trust and therefore void us 
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in other words, whether the person or persons who happen to 
answer the description at the testator’s death, or those to whom 
it applies at a future period, are intended. Where a devise or 
Bequest is simply to the testator’s own next of kin, it necessarily 
applies to those who sustain tho character at his death. It is 
equally clear that whore a testator gives real or personal estate 
to A. (a stranger) during his life, or for any other limited 
interest, and afterwards to his own next of kin, those who 
stand in that relation at the death of the testator will he 
entitled, whether living or not at the period of distribution (w); 
there being nothing in the mere circumstance of the gift to 
the next of kin being preceded by a life or other limited 
interest to vary the construction; the result in fact being the 
same os if the gift had been “ to my next of kin, subject to a 
hfe tnteicst m A.” The death of A. is the period, not when 
the objects are to bo ascertained, but when the gift takes effect 
in possession. 

Where the gift is to “ the next of kin” of a person then actually 
dead, or who happens to die before the testator, tho entire pro¬ 
perty (at least, if there bo no words sevenng tho joint tenancy), 
vests in such of the objects os survive the testator (u) [But 
where (o) a testator directed a sum of money to bo “ divided 
between and amongst the relations of his late wife in such 
manner, shares, and proportions as would have been the case 
if she had died possessed of the said sum a spinster and intes¬ 
tate the wife had left sixteen nephews and nieces, her statutory 
next of km, five of whom died before the testator ? and it was 
argued that this was a gift to a class, and that the whole vested 
in those who survived the testator Sir It Kinder sley^ V -C, 
agreed that it would have been so, if the gift had been simply 
to the wife’s relations (^;); but there was also a direction tliat 
they were to take in the manner, shares, and proportions pre¬ 
scribed by the statute: this they could only do by reading the 
will as a gift to all the relations of the wife living at her death 
as tenants in common; for if the survivors took the whole they 


(m) Harrmgtm t Sarte, 1 Cox, 131 
See also 3 B G 0 234. 4 ib 207, 
3 Ea jI; 278 rToml 346 , 4Jiir H.S 
407] 

(a) Vaux V. Sendetton, 1 J AW 
388, n There being no words of sever- 
anoe, the question, whether it was a gift 
to sneih ox the next of kin as survived 
the testator, did not arise, as thejr were 
entitled qu&ounque ti 8, [see, however, 

J.—^voL. n. 


post, p 130, n {q) See further P^t/p^v 
Liana, 4 DcO AS 188, where, how¬ 
ever, tho only question was between 
the next of km at tho testator's death 
and those at the death 6f the tenant for 
life And see JFharton v Barker, 4 £ 
& JT 502 

fo) JlanCa Tmat, 2 Sim N S 100 
Ip) See Leer Bam, 4JIare, 250, and 
ot^ oases mted post, Ch XXX s. 2. 
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[would toko in different shores from those prescribed by the 
statute. The shares of those who died before the testator there¬ 
fore lapsed. 

It will be remembered, however, that in BnUocIi v. Downes the 
exclusion of the widow was held not to prevent the statute from 
governing the distribution of the whole fund among the others, 
as if they had been the only persons who would have been en¬ 
titled in case of intestacy. And in Re PJiilps^ will {q), where the 
gift was to the testator’s children living at the death of his wife, 
“ or their h^rs” (which is a gift to the persons entitled under the 
statute in the statutory proportions (r )), it was held by Sir J. 
Romilhjy M. R., that the next of kin of children who were dead 
at the date of the will must bo ascertained, not at the death of 
the children, but at the death of the testator, because the will 
did not take effect until then.] 

If the gift be to the next of kin or relations of a person who 
outlives the testator, of course the description cannot apply to 
any individual or individuals at his (the testator’s) decease, or 
at any other period during the life of the person whoso next 
of kin are the objects of gift (s). The vesting must await his 
death, and will apply to those who first answer the description, 
without regard to the fact whether by the terms of the will the 
distribution is to take place then or at a subsequent period {f). 

The rule of construction which makes the death of the testa¬ 
tor the period of ascertaining the next of kin is adhered to not¬ 
withstanding the terms of the will confine the gift to [such of 
the] next of-kin [as shall be] liring at the period of distribution; 
for this merely adds another ingredient to the qualification of 
the objects, and makes no farther change in the construction. 
Indeed, it rather affords an argument the other way. Thus, 
where {ti) a testator directed personal estate, and the produce 
of real estate, to be laid out for accumulation for ten years, 
and then a certain part thereof divided among such of the 
testator’s next of kin and personal representatives as shoiild he 


[(tf) L. B., 7 Eq. 151. The gift in 
Vaux V. Henderson also was to ‘ ‘ heirs ’ ’; 
but tbo cifoct of a reference' to the 
statute had not then been decided. 
Neither that case nor Ham's Trust was 
cited in Be Thilps' will. 

M .^te, pp. 79,121.1 ' 

(«) jbaHvers v. JEarl of Clarendon, 1 
Vem. 86. 

(t) Cruwys V. Cblman, 9 Yes. 319; 
y. Palmer, 7 Hare, 225; Gundry 
V. Pinniyer, 14 Boav.*94, 1 D. M. & G. 


602; Walker v. Marquis of Camden, 
16 Sim. 320. As to Booth v. Vicars, 1 
Coll. 6, and Godkin v. Murphy, 2 Y. & 
C. C. C. 351, see 1 D. M. & G. 504, 8 
Hare, 307.] 

(«) Spink V. Lewis, 3 B. C. C. 366. 
^ishop y. Cappsl, 1 De G. & S. 411. 
The oontraiy construction appears to 
have been assumed in Bestouehes v. 
Walker, 2 Ed. 261, where however the 
gift was to such of testatrix’s relations, 
&c.—as to which vide'inf. p. 134, n. («).] 
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ihm Iwing, Lord Thurloic held, that the next of kin at the testa- cbap. xxzx. 
tor’s death, survimng the specified period^ were entitled; for it teas 
plain that the testator meant some class of persons^ of tchom it was 
douhtfiil whether they would lice ten years. 

The same eonstniotiou prevails, though the tenant for life, at piw legatee 
whoso death the distribution is to bo made, is himself ono of the of'^e 

next of kin. As where (.r) a testator bequeathed 5,000/. in trust 
for his daughter for life, and after hor decease for licr children 
living at her decease, in such shares as she should appoint; and 
in case she should leave no child, then as to 1,000/., part thereof, 
in trust for the executors, administrators, and assigns of tho 
daughter; and as to 4,000/., the remainder, in trust for tho 
person or persons who should bo his heir or heirs at law. Tho 
daughter died without leaving children. She and two other 
daughters were the testator’s heirs at law. Sir R. P. Arden^ M.R., 
held tho heirs at the time of the testator*s death to bo entitled, from 
tho absence of expression shewing that these words wore neces¬ 
sarily confined to another period, which, ho said, required some¬ 
thing very special, lie thought the word “ lieirs ” was to bo 
construed as next of kin, but this it was unnecessary to deter¬ 
mine, tho daughters boiug entitled quacunque vi4. 

[So far the law has long been clearly settled. But notwith- EfPect whero 
standing the generality of tho principle asserted by Sir R. P. iB^to^noxt of 
ArdeUf it was made a question whether, if tho person taking the kiu. 
life interest was the sole next of kin at tho death of tho testator, 
an intention was not ipso facto shewn that tho gift should vest 
in tho person answering tho description at tho death of the 
tenant for life. And several authorities are to be found favour¬ 
ing this^ distinction, of which ono of the first in time and im¬ 
portance was] Jones v. Colbeck (y), whore a testator devised tho 
residue of his estate to the children of his daughter M., and until 
she should have children, or if she should survive them, then to 
the separate use of M. during hor life; and after the decease of 
his said daughter and her children, in case they should all die 
under twenty-one, that the residuum should go and be distri- 


(jr) KoUoxoay v. Holloway, 6 Ves. 
399. [Harriiiyton v. Harte, 1 Cox, 131; 
JtMters V. Hooper, 4 B. C. C. 207; 
Hoe d. Garner v. iMwaon, 3 East, 278; 
Laabiiry v. Newport, 9 Beav. 376; 
Jenkint v. Gower, 2 Coll. 637 ; JFilkin- 
eon V. Garrett, ib. 643 ; Wilson v. Pil- 
kingtoH, 11 Jar. 537 (Hettlemcnt); 
Holloway t. Radeliffe, 23 Beav. 163; 
Starr v. Newberry, ib. 436 ; Re Chreen- 


wood's trill, 31 L. J. Ch. 119, the rc- 

£ ort of which 3 Gif. 390 is wrong, seo 
L., A. 1861, fo. 2402.] 

{y) 8 Yes. 38. [“ That caso has tho 
singular property of being often cited 
as an authority, always considered as 
open to observation, and never fol¬ 
lowed,” per Staart, V.-C., 1 Sm. & 
Gif. 122.J 

K 2 
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bated among his relations in a due course of administration. The 
daughter was the only next of kin at the testator^s death. Sir 
W. Grant, M. E., thought it was clear that the testator intended 
to spoak of relations not at the time of his own death, but at 
that of his daughter or her issue under twenty-one. He deemed 
it impossible that the testator could mean that the relations’who 
were to take in that event were the daughter herself, who the 
testator evidently thought would survive him, [and to whom the 
expression “ my relations” was in the opinion of the M. E. quite 
inappropriate.] 

Again, in Bridcn v. IIcn'Iptt{z), where a testator bequeathed all 
his personalty in trust for his mother for life, and after her 
decease, unto such persons as she by will should appoint; and 
in case his mother should dio without a will, then to such person 
or j>ersons as would be entitled to the same by virtue of the Statute of 
Distributions. The mother was the testator’s sole next of kin at 
his death; and Sir J. Leach, ]\I. E., held that she was not en¬ 
titled absolutely in this character, and that the property devolved 
to the testator’s next of kin at the time of the decease of the 
mother. “ It is impossible,” said his Honor, “ to contend that 
this testator meant to give the property in question absolutely 
and entirely to his mother, because he gives it to her for life, 
with a power of appointment. In case of her death without a 
will, tho testator gives his property to such person or persons as 
would bo entitled to it by virtue of the statute of distributions. 
Entitled at what time? The word ‘would’ imports that the 
testator intoifded his next of kin at the death of his mother.” 

So where property was given to a testator’s next of kin in 
defeazance of a prior gift in favour of persons, who, if they 
survived him, would be his next of kin at his death, the gift was 
considered as pointing to next of kin at a future period. As 
where {a) a testator bequeathed the residue of his personal 
estate, upon trust (among other things) to raise the sum of 200/., 
and pay the same to his son J., and he gave the interest of the 
residue of the personalty to his (testator’s) widow for life; and, 
after her decease, one moiety to his son C., and the other moiety 
to J. By a codicil he declared, that in case his son 0. should 
die in the lifetime of the testator’s widow, and his son J. should 
be living, he gave to J. the share of C.; but, in case 0. and J. 
should both die in the lifetime of the testator’s wife, he directed 


(z) 2 hSj. & K. 90. But see Karvey 
V. llarvey, 3 Jur. 949, post. 


(ff) MiUer v. Eaton, Coop. 272. 
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that, after her decease, the whole of the residue of his personal chap. xxnc. 
estate, after securing a certain annuity, should go to and ho 
divided among all and evet'yhis {the testator^s) neH of kin in equal 
ehares. C. and J. survived the testator, and died in the lifetime 
of the widow. Sir TF. Grants M. K., held that, os the testator 
had given hy express bequest to his sons, who were his next of 
kin living at his death, he must, when he used the term “ next 
of kin,” have meant his next of kin at some other period than 
at his decease, and, therefore, that the next of kin at the death of 
the tcidoWf and not at the death of - the testator, were entitled. 

It is to he observed, however, that the sons, even if they survived Remark on 
the testator, were not neccuanhj his eole next of kin at his death, 
as he might have had other children. 

And the circumstance, that the prior legatee, whose interest, EfPoct where 
on his death without issue, or other such contingency, is divested 
in favour of the ulterior gift to the testator’s next of kin, was next of kin. 
one of such next of kin at the time of his (the testator’s) death, 
has been deemed a [strong] ground for construing the words to 
impori next of kin at the happening of the contingency. 

Thus, in Butler v. Bunhncll (6), where a testator bequeathed 
certain shares in his residuary estate to his daughters, and directed 
that their respective shares should be held in trust for their 
separate use for their lives, and after their respective deceases, for 
their children; and in case there should be no child or children 
of his daughters respectively who should attain twenty-one or 
marry, then in trust for such person or j)crsons who should happen 
to he his {the testator's) next of kin according to the Statute of l)is* 
trihutions. One of the daughters, who sm’vived the testator, died 
without issue; and Sir J. Leach^ M. 11., decided that her share 
devolved to the testator’s next of kin at the decease of the 
daughter, and not to the next of kin at his own death, on the 
ground of the improbability that the testator should mean to 
include, as one of his next of kin, the person upon whose death, 
without issue, he had expressly directed that the property should 
go over, [and of the prospective nature of the words, “ who 
should happen to be.” 

In none of the cases, indeed, except Miller v. Eatm^ was tho Remark on 
fact of the prior legatee being tho sole next of kin at the tes- 
tator’s death the only ground relied upon. In Jones v. Colheck^ 
the M. B. remarked on the inapplicability of the term *‘my 


{b) 3 My. & K. 232. 
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[relations” (c) to an only daughter; and in BrUlen v. Hewlett 
Sir J. Leach laid much stress on the woi-ds “ would be,” as im¬ 
porting a future contingency upon which the next of kin were 
to be ascertained. In Bidkr v. Bmhnell too, which, from his own 
point of view, is a weaker ease than the others, (since the tenant 
for life was only one of the next of kin,) he laid similar stress 
on the words “ should happen to bo.” But the effect given to 
those additional ground? of argument is scarcely to he reconciled 
with the principle which may be considered to be now estab¬ 
lished, that, as infinite variations may take place in the expectant 
next of kin, either by deaths, or births, or both, in the interval 
between the making of the will and the death of the testator, it 
is not to be assumed, in the absence of a clear context, that the 
testator lost sight of the probability of such variation; and with¬ 
out that assumption the testator’s supposed intention in favour 
of or against 2 )articular persons as his next of kin can possess 
little or no weight. The argument drawn from the inapplic¬ 
ability of the description used to the person eventually answering 
to it thus falls to the ground; since the testator may have chosen 
to give to that person] by a description which, if he died in his 
lifetime, would carry his bounty to other objects. [Again, words 
which are expressive of futurity without pointing to any definite 
period are satisfied when referred to the time of the testator’s 
death; and, being themselves ambiguous, ought not to bo 
allowed to control the known legal meaning of such words as 
“ next of kin.” At the present day it is not probable that such 
decisions would be made as those in Bridcn v. Hewlett and 
Butler V. Bushnell {d). 

One of the earliest cases in which these principles were 
practically enforced was] Pearce v. Vincent (<?), where a testator 
devised lands to his cousin, T. Pearce, for life, and, after his 
decease, to such of the testator’s jelations of the name of Pearce 
(being a mole) as his cousin T. Pearce should by deed appoint, 
and, in default of appointment, to such of the testator’s re¬ 
lations of the name of Pearce (being a mole) as T. Pearce 
should adopt, if he should be living at the time of the deeease of 

[(e) It was held by 'Romilly^ M. B., (d) See Bollowayv. H6llow«ty, 6 Yes. 

in Tiffin v. Lotigman, lo Boav. 276, 399; J)oe d. Oamer t. LawaoHj 3 East, 

ante, p. 122, that “relations” had not 278; Stert v. Platel, 5 Bing. N.C. 434 ; 
such neoessary reference to the time of Jle Oreenwood'a will, 31 L. J.^'Ch. 119.] 
the death of the propositus as “ next of (e) 1 Cr. & M. 698, 2 My. & K. 800, 
kin:” and the like of “legal personal 2 A»tt, 347, 2 Bing. N. C. 328, 2 Kee. 
representatives” in BoUotcag v. Barf- 230. 
el^f 23 Bear. 163. 
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T. Pearce; and, in case T; Pearce should not have adopted any otur.xxxx. 

such male relation of the testator, or, in case he should have 

done so, and there should not be any such male relation living 

at the decease of T. Pearce, then the testator devised the property 

to t/ie next or nearest relation or nearest of kin of himself of the 

name of Pearee {being a male)^ or the elder of such male rela^ 

tionSf in case there should he more than one of equal degree, who 

should be living at the testator's decease^ his heirs, executors, 

administrators, and assigns, for ever. The will also contained 

a power to T. Pearce to lease for any term not exceeding seven 

years. T. Pearce, the tenant for life, died without issue, and 

without having executed the powers of appointment or adoption 

given by the will. The nearest of kin of the testator living at the 

time of his decease (which occurred in 1814) wore—first, his 

cousin T. Pearce (the devisee for life) aged sixty-seven; 

secondly, his cousin Richard Pearce, the son of another uncle, 

and who was aged sixty-six; and, thirdly, "William Pearce, a 

younger brother of Richard. The testator had a brother named 

Zachary, who, if living at his death, would have been his nearest 

of kin; but it appeared that he wont to sea, and had not been 

heard of since 1795. The question was, what estate, assuming 

Zachary to have died without issue in the lifetime of the testator, 

Thomas or Richard took under the ultimate limitation ? On 
a case from Chancery the Com’t of Exchequer certified that 
Thomas took an estate in fee in the real estate, and the absolute 
interest in the personalty. Sir J. Lcach^ M. R., being dissatisfied 
with this, sent a case to 0. P., the Judges of •which were of 
the same opinion; and these certificates, after some argument, 
were confirmed by Lord Langdale (who had in the meantime 
succeeded Sir J. Leach at the Rolls), and whose judgment con¬ 
tains a very clear statement of the principle of the decision. lie 
said, “ The question is, whether Thomas Pearce, being devisee 
for life, and filling the character of the person to whom the tes¬ 
tator has given his estates in certain events, is, because he is 
tenant for Hfe, to be excluded from taking under the description 
in the ultimate limitation, which he afterwards filled ? It is 
tolerably clear, that a vested interest was given to the person 
who should, at the time of the testator’s death, answer the de¬ 
scription in the ultimate limitation, which vested interest might 
have been divested by the appointment of Thomas Pearce, or by 
his adoption of a male relation of the name of Pearce, but was, 
in default of such appomtment or direction, to take effect. If 



PDF Compressor Pro 


136 

ORAP. XXUC. 


Same con¬ 
struction with 
regard to 
bequctit of 
personalty. 


GIFTS TO RELATIONS, ETC. 

it should so happen that Thomas Pearce, the devisee for life, 
should also at the death of the testator answer the description of 
the person who is to take imder the ultimate limitation, ought 
he, hecauso he fills the two characters, to he excluded from taking 
under that limitation P It is argued that he ought, because the 
gift to Thomas Pearce for life and the restrictions put upon 
him in liis character of tenant for life are wholly inconsistent 
with an intention on the part of the testator to give him the 
absolute power over the estate. But the testator could not have 
had in his view and knowledge that the ultimate gift, which is 
limited to a person unascertained at the date of his will, would 
go to Thomas Pearce. The argument derived from intention 
does not apply to this case; and I am of opinion that upon the 
true construction of the will, Thomas Pearce took under tho 
ultimate limitation, not because he was the individual person 
intended by tho testator to take, hut because he answers the de¬ 
scription of the person to whom the estates are ultimately given.” 

[That bequests of personalty are subject to the same rule of 
construction is also clearly decided. Thus in TJrqiiliart v. TJrqii- 
hart (/), whore a testator bequeathed his personal estate to his 
daughter if she survived her mother and had issue, but if she 
died before her mother, then on the wife’s death one moiety to 
belong to his own nearest of kin, and the other moiety to his 
wife’s nearest of kin; at tho date of the wUl and of the testator’s 
death tho daughter was his solo next of kin, she never had issue, 
and died before the wife, and her representative was held entitled 
under tho ultimate bequest of tho first moiety. The V.-C. said 
“ The rule is that the persons who are designated by any de¬ 
scription, must be the persons who answer that description 
according to tho legal sense of those words, unless on the face 
of the instrument you find that the testator himself has put a 
construction on those words, and shewn that he does not iqean 
to use them in their natural ordinary and legal sense: ” and he 
thought there was nothing to control that sense except tho mere 
surmise arising out of the previous bequest to the daughter. 

So, in Seifferth v. Badham {g)^ where a testator gave personal 
property in trust, after the decease of his wife, for his children 
(who were then and at his death his sole next of kin), but 
if the^ should die without leaving issue, to assign the property 
“ unto and equally between his next of kin according to the 


[(/) 13 Sim. 613. 


. isD 9 Bear. 370. 
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[statute,” it was held by Lord Langdale^ M. R., that the children chip. rnx. 
were entitled under the ultimate gift. 

Again, in Nicholson v. Wilson (A), where the bequest was in 
trust for the testator’s daughter A. for life, remainder to such of 
his children B., 0., and D. as should be. living at the death of 
A., and if only one then living, to that one; but if all his chil¬ 
dren were then dead, then to his personal representatives: it was 
contended that as “ then” was hero clearly used as an adverb of • 
time, the representatives must be such as answered the descrip¬ 
tion when the specified contingency happened; but Sir L. Shad- 
tcellf V.-C., thought the argument was founded entirely upon 
conjecture, and that conjecture did not authorize the Court to 
depart from the plain meaning of the words which were found 
in the will, and which meant next of kin at the testator’s death. 

These and other similar cases {i) have settled the law on this 
much disputed point. 

In all the foregoing cases the bequests were to the testator’s Where tho do- 
own next of kin. A similar rule prevails where the gift is to next'o/wu*” 
the next of kin of a third person preceded by an express devise of a 
to the individual who is such person’s expectant next of kin. 

Thus, in Steri v. PIntel {k)^ where lands were devised to R. II. 
for life, remainder to his sons successively in tail, remainder to 
A. D. II. for life, remainder to his sons in like manner, remainder 
to “ such person bearing the name of II. as shall be the male 
relation nearest in blood to R. II.” (/): it was hold by the Court 
of C. P., that A. D. H. being the nearest relation of R. 11. at 
the time of the testator’s death, had an immediately vested 
remainder under the ultimate limitation in the will. It will bo 
observed that the same individual being the nearest relation of 
R. H. at his death and at the death of the testator, no person 
was concerned to raise the question at which of those two periods 
the remainder should bo held to vest (m). 

It remains to consider those eases in which, independently of Wli«« «*- 

the circumstance that the gift to next of kin is preceded by a gift ^ 

to the individual who happens to answer that description at the doparturo 

from the rule. 

[(A) 14 Sim. 619. Morlimore '/.Mortimre, 4 App. Ca.448. 

(0 Ware v. Itowland, 13 Sim. 687, 2 And in the case of settlements, Mme- 

Pbill. 635; £aier v. Gibson, 12 Boav. fry v. Young, 2 My. & K. 82, 780; 

101; Murphy v. Lonegan, 3 Jo. & Lat. Smith v. Smith, 12 Sim. 317 ; Alien v. 

634 ; Bird v. Lttckie, 8 Haro, 301; Thorp, 7 Bcav. 72. 

Jennings v. Newman, 10 Sim. 219; Jte {k) 5 Bing. N. C. 434. 

Barber's will, I 8m. & Git. 118; Gorbelt (/) These terms M'ero considered 
▼. Bapison, 18 l^eav. 566; Markham v. equivalent to a bequest to next of kin, 

Ipatt, 20 ib. 679; Marrison v. Ilarrison, see per Bosanquet, 3., 6 Bing. N. C. 441. 

28 ib. 21; Jte Lang's will, 9 W. B. 589; (ffi) Ante, p. 130. 



PDF Compressor Pro 


138 GIFTS TO RELATIONS, ETC. 

CHAP, xxsx, [deatli of tho testator or other ancestor, the context has been held 
to show an intention to refer to some other persons than those who 
answer the description at that time. Bird v. Wood (w) is generally 
cited on this point, hut it appears to be an instance rather of the 
exclusion by force of the context of the true next of kin in favouF 
of more remote relations than of the postponement of the pOriod 
at which the legatees should be ascertained. The bequest was 
to the testatrix’s daughter for life, and after her death, os she 
should appoint, and in default of appointment, to her (the tes¬ 
tatrix’s) next of kin, fo he considered ns a vested interest from the 
testatrix’s deaths except as to any child afterwards born of her 
daughter. The daughter having died childless and without 
making any appointment, Sir J. Lcach^ Y.-C., held that by tho 
exception the testatrix had shewn what class she meant to desig¬ 
nate as her next of kin, namely, her grandchildren; and they iccre 
to tnhi rested interests at her (the testatrix’s) death : the daughter 
was therefore excluded (o). 

But the mere exception from a gift to the next of kin of per¬ 
sons who if the tenant for life were out of the way woidd, as 
matters stand at the date of the will, bo included among the next 
of kin, is not sufficient reason for departing from the general 
rule: for this would be to assume that the testator expected tho 
state of his family to remain the same at his death os at tho 
date of tho will, an assumption which we have already seen 
ought not to be made. It may very well be that the testa¬ 
tor introduced the exception with this view, that if the tenant 
for life should die in his lifetime and his next of kin should con¬ 
sist of the class to which tho excepted persons belonged, those 
persons should be excluded from the bequest, and if the matter 
is thus left in doubt the general rule prevails ( 7 ;). 

In Cooper v. Denison {q)^ where a residue was bequeathed in 
trust, in case the testator’s daughter survived her mother, for 
her at her mother’s death; and in case the mother survived the 
daughter (which event happened) then in trvist for the mother 
for life, and at her decease, a third port to be paid and applied 
according to her will, and the other two-thirds to his other the 

Qfi) 2 S. & St. 400, corrected 2 H 7 . (giftto "children, exceptusueof A,,*’ 
& K. 80, 80. who was a deceaa^ chud). 

( 0 ) See viiao Eagles le Bretoftfli. {g) 13 Sim. 290. In Minier y. 
E., 15 ]Eq. 148, ante, p. 122 . IFraith, ib. 62, the next of kin were 

(p) £ee V. Zee, 1 Dr. & Sm. 85. ascertaiuedattheperiodof distribution, 
Although the facts were found not to for reasons similar to those which were 
raise the point, Kindersleg, V.-C., ex- rejected in Vrguhart v. Vrguhart, sup. 
pressed a clear opinion upon it. Of. See 4 E. & J. 600. 

Ee CrawhaWs I'rtist, 8 D. M. & G. 480 
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[next of kin of his paternal line. The daughter*was sole next of 
kin ex parte paternS, at the death, and the V.-C. held, first, that 
she was excluded by force of the w’ord otherand, secondly, 
that as it was clear that all the persons who were to take at the 
mother’s death were meant to be ascertained simultaneously, 
while those who were to take her onc-third coiM not (owing to 
the power) bo ascertained until her death, it followed that the 
persons to take the other two-thirds were also to bo ascertained 
at the mother’s death. 

Clapton V. Buhner {r) involved the construction of a peculiarly 
worded instrument. The testator bequeathed his residue to 
trustees in trust for his daughter for life, and after her death for 
her children; but if she died without leaving any children, ho 
directed his trustees tqjon her decease to raise and paf/ 3,000/. as 
she should by will appoint, and if his wife survived his daughter 
and his daughter died childless, then his trustees were to raise 
and pay the further sum of 2,000/. to his wife, and “ assign and 
transfer the residue to the nearest of kin of his own family for 
ever.” Sir L. Shadurllf V.-C., understanding “ family ” to mean 
childrenf held the bequest to bo to the next of kin of the daughter. 
Upon appeal, Lord Cottenham thought this might have been tho 
testator’s meaning, but if not, it meant his own next of kin at 
his daughter’s death, for in no case was there such strong demon¬ 
stration to be found that the legatee was to bo ascertained at 
a future period. Between those two constructions it was un¬ 
necessary to decide, since- the same individual answered both 
descriptions. * 

Where there is an express gift in remainder to next of kin, 
subject to a power of appointment in the legatee for life, the 
objects of tho gift are of course to bo ascertained without regard 
to the existence of the power, which, unless exercised, has no 
operation on the question. But where such a gift is implied 
from a power to appoint by will, then the death of the donee 
is the period to be regarded, whether the power be one of 
selection (s), or only of distribution (/).] 

Of course, if property be given upon certain events to such 
persons as shall then be next of kin or relations of the testator, 
the persons standing in that relation at the period in question, 


OBAP. xzn. 


Rule where 
eif t to next of 
Kin is implied 
from a power. 


Gift expressly 
to next of kin 
at a future 
period. 


[(r) 10 Sim. 428, 6 My. & 0.108. 

(«) Att.-Oen. V. LoyUy, 4 Vin. Abr. 
486; Harding v. (r/yii, 1 Atk. 469, cit. 
6 Ves. 601; Cooper v. Denison, 13 Sim. 


290. 

[t) Pope ▼. IFhitcombe, 3 Mer. G89, 
corrected Sug. Fow. 963, 8th od., ante, 
Vol. I. p. 663.] 
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CHAP. wx. whether so or npt (u), [or not solely so (a*),] at the death of the 
~ testator, ore, upon the terms of the gift, entitled. [But if the 

gift is, not to those who will then bo, but to those who will (or 
would) then be entitled as, next of kin by statute, the word 
“ then” will be understood as referring to the period when they 
will be entitled in possession. The persons to take will be, not 
those who would have been entitled if the testator had t/ten 
died (y), but those who would t/ien be entitled if the testator, 
“Then” not whcn he died, had died intestate (c). Moreover “then” has 
vOThS Suf' meanings than one, each equally common: it may mean 
“at that time” or “in that case”(a); and unless the latter 
meaning be excluded by the context, it will be adopted rather 
than construe “ next of kin according to the statute” (the statute 
being expressly referred to), as meaning something different 
from what the statute says it means. Thus, in Cable v. Cable (&), 
where a testator bequeathed a fund in trust for his wife for life, 
and at her death to be paid to his children; but if he loft no 
children at his decease, then to become the property of the 
person or persons who would then become entitled to take out 
administration as his personal representative or representatives, 
under the statute of distribution, as if he had died intestate and 
“ nnmamed.^' The testator left no children, and Sir J. Mofnilly, 


(m) Lotijf V. Blackall, 3 Vps. 486; 
\llom V. Colematif 1 Sm. & Gif. 1C9. 
In Wharton v. Barker ^ 4 K. & J. 483, 
the gift (after a previous life estate and 
failure of children) was of one half to 
the peraons ‘‘who elnJl then bo cou- 
aidered as my i.ext of kin” according 
to the statute, and of the other half to 
the pcraoiiH “ who shall then be eon- 
sidered ns the next of kin (by statute) 
of my deceased wife.” The decision 
on the former half was influenced by 
tlic construction made as to the latter: 
without this some of the V.-O.’s re¬ 
marks show more reliance on existing 
circurostanres than is quite consistent 
with modem authority. In Wheeler 
V. ^d((ain»y 17 Beav. 417, “ then” was 
construed “in that case,” not “at that 
time.”] It should be obser^’cd tlmt 
Jonet V. Colbeck and Miller v. Baton 
have been cited by a respectable text 
writer, as authorities for the position 
that a bequest to tlio next of kin, after 
a life interest, 7vfcrs to those ichd answer 
the character at that time, 1 Bob. on 
Will^ 3rd cd. 432. This is not only 
directly opposed to the general princi¬ 
ples which govern the vesting of es¬ 
tates (onto, Vol. I. p. 799),_but also to 
the strong line of authorities before 


cited in suppoit of the contrary general 
rule; to which may bo added llolkivay 

V. Jlolloiva}/, and otlicr cases of the same 
class before incutioned. It is, more¬ 
over, incopsistent with the principle 
on which Sir W. Grant rested his deci¬ 
sion in each of the flrst-mentioned cases 
themselves, as will bo seen by a perusal 
of his judgments. 

[(.r) Boys v. Bradley, 10 Hare, 389, 
4 D. M. & G. 58. 

(y) If the case is expressly put of the 
X^roxiositus dying at some time other 
than that at which he actually died, 
all doubt is of courso removed, Binder 
v. Binder, 28 Beav. 44; Chalmers v. 
North, ib. 175; Bessant v. Noble, 26 
L. J, Ch. 236, 2 Jut. N. S. 461. 

(;) Bullock y. Downes, 9 H. L. Ca, 1, 
19; Mortiinore v. Mortimore, 4 App. 
Ca. 448, aflirming Mortimer v. Slater, 
7 Ch. O. 322 ; Mitchell v. Bridges, 13 

W. B. 200. Re Morley's Trusts, 25 
W. B. 825, W. N. 1877, p. 169, is 
contra, sed qu. 

(ff) See 7 H. L. Ca. 119. 

\b) 16 Beav. 607; eee also Wheeler 
v. Addams, 17 Beav. 417 ; Lees v. 
ifasscy, 3 D. F. & J. 113; jifora v. 
Dunlop, 400 (“ next of for the 
time b^g”). 



PDF Compressor Pro 


TO PERSONS OF TKSTATOR’s NAME. 141 

[M. E., held that, as the word “ unmarried ” shewed that the ohap. zxn. 
testator was contemplating a period before his wife’s death, the 
word “ then ” should he construed aS “’thereupon,” in order to 
make the whole consistent (c).] 

VII. Sometimes it is made part of the description or quolifica- Gifts to per- 
tion of a devisee or legatee, that he he of the testator’s name. SsnaS!*^* 
The word “ name,” so used, admits of either of the following 
interpretations:—First, as designating one whose name answers 
to that of the testator (which seems to he the more obvious sense); 
and, secondly, as denoting a person of the testator’s family; the 
word “ name” being, in this case, synonymous with “ family” 
or “ blood.” The former, as being the more natural construc¬ 
tion, prevails in the absence- of an explanatory context; and 
such is most indisputably its moaning, when found in company 
with some other term or expression, which would be synony¬ 
mous with the word “ name,” if otherwise construed; for no 
rule of construction is better established, or obtains a more 
unhesitating assent, than that where words are susceptible of 
several interpretations, we are to adopt that which will give 
etfect to every expression in the context, in preference to one 
that would reduce some of those expressions to silence. 

Thus, where a testator gives to the next of his h'u of his To next of 
name (d). or to the next of his name and blood (p). it is evident *«**»<»*■’“ 
that ho does not use the word “ name as dosoriptivo of his of kin of his 
relations or family only, because that would bo the effect if the 
mention of the name were wholly omitted and the gift had been 
simply to his next of kin or the next of his blood; and hence, 
according to the principle of construction just adverted to, it is 
hold that the testator means additionally to require that the 
devisee or legatee shall boar his name. Where, on the other 
hand, the testator gives to the next of his name (/), there is 
ground to presume that he intends merely to point out the 

[(r) But did not “ then ” refer to the adjudication; and _tho propriety of the 
period last mentioned, namely, the tea- dictum Was (as we shall see) questioned 
tutor's own death without leaving chil- hy Lord Ilardwieke, in Pyot v. Pyot, 
dren? /syow, 8Sim. 4i6.] 1 Ves. 337, post, who seems to have 

i d) Johaon's caae, Cro. Eliz. 576. included in his condemnatory strictures 

e) Leigh v. Leigh, 16 Ves. 92. Jobaon'a. ease, Oro. El. 676, where the 

/} But see £on v. Smith, Cro. El. language of tho will was different; tho 
632, where a declaration by the testator, devise being " to the next of kin of my 
that, in a certain event, lands should name,” and which, therefore, accord- 
remain to the next of his name, was ing to tho reasoning in the text, was 
considered to require that tho devisee properly construed as importing tluit 
should have borne tho testator's name.' the devisee should, in addition to being 
The point, however, did not call fur of the testator's family, bear his name. 
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To the “near- 
odt relation of 
the name of 
the Pyots.” 


GIFTS TO PERSONS 

persons belonging to his family or stock, without regard to the 
surname they actually bear. Such was the construction which 
prevailed in Tyot v. Ty6t {g)^ where a point of this nature under¬ 
went much discussion. A testatrix devised her estate, real and 
personal, to trustees, and their heirs, executors, administrators 
and assigns, in trust, first for her daughter Mary, and her heirs, 
executors, administrators and assigns for ever; provided that, if 
she (Mary) died before twenty-one or marriage, then in trust to 
convoy and assign all the residue of her estate to her nearest re¬ 
lation of the naim of the Pyots, and to his or her heirs, executors, 
administrators, and assigns. Mary died under twenty-one, and 
unmarried. At the death of the testatrix there were three per¬ 
sons then actually of the name of Pyot, namely, the plaintiff, 
and also his two sisters who were then unmarried, but who 
married before the happening of the contingency. There was 
also a sister, who, prior to the making of the will, was married, 
and, consequently, at the death of the testatrix, was not of that 
name. An elder brother of these persons had died before the 
testatrix, leaving a son also of the name of Pyot, who was her 
heir-at-law, but who, of course, was one degree more remote 
than the others. On behalf of the heir-at-law, it was insisted— 
Fhst, that this devise to the “ nearest relation” was void for 
uncertainty, because the word “ relation” was not nomen col- 
lectivum; for no words were of that description, except such as 
had no plurals: Secondly, that if it was not void, then the heir- 
at-law was the person mdant by “nearest relation;” for the 
testatrix had in view a single person, and could not intend to 
give it to all her relations. But Lord Hardtciche said, that a 
devise was never to be construed absolutely void for uncertainty, 
unless from necessity; and if this necessarily related to a single 
person, it would be so, as there were several in equal degree of 
the name of Pyot. But he did not take it so: the term “rela¬ 
tion” was nomon coUootivum as much as heir or kindred. 
“ Then,” continued he, “ taking this to be nomen collectivum, as 
I do, there is no ground in reason or law to say, the plaintiff 
should be the only person to take ; because there is no ground 
to construe this description to refer to the actual bearing the 
name at that time, but to refer to the stock * of the Pyots.’ If 
it refersr.^to the name, suppose a person of nearer relation than 
any of those now before the Court, but originally of another 
name, changing it to Pyot by Act of Parliament, that would not 

(fi) 1 Yes. 335, Belt’s ed. 
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oome within the description of nearest relation of tlie name of chap. xux. 

Pyot; for that would he contrary to the intention of the testa- 

trix; and yet that description is answered, being of the name of 

Pyot, and, perhaps, nearer in blood than the rest. Then suppose 

a woman nearer in blood than the rest, and marrying a stranger 

in blood of the name of Pyot; that would not do; and yet, at 

the time of the contingency, she would be of the name. In JbJ- 

son's case, and in Bon v. Smith (which was a case put at the bar 

by Serjeant Glanvillc, which was often done in those times, but 

cannot be any authority), it is next of kin of my name (h), which 

is a mere designation of the name, and is expressed differently 

here. It may bo a little nice; but, I think, ‘ the Pyots' describe 

a particular stock, and the name stands for the stock; but yet it 

does not go to the heir-at-law, as in the case of Dyer (/-), because 

it must be nearest relation, taking it out of the stock; from 

which case it also differs, as the personal is involved with the 

real; and it was meant that both should go in the same manner; 

and shall the personal go to the heir-at-law ? Then this plainly 

takes in the plaintiff and his two sisters unmarried at the time 

of making the will, although married before the contingency; 

and I think the other sister,, not before the Court, is equally 

entitled to take with them; the change of name by marriage 

not being material, nor the continuance of the name regarded 

by the testatrix.” 

[So, in Mortimer v. Hartley (Ti), where a testator devised lands To be kept in 
to his son J., on condition that neither he nor his heirs should held 

sell the same, it being the testator’s desire that they should be 
kept in the Westermanh name and if J. died without leaving 
lawful issue, then the testator’s daughter A. to have her brother’s 
share subject to the same restrictions, it was held that the word 
“name” must be construed to mean “family” or “right line,” 
for the son J. was held to take an estate tail, and the daughter 
was to take subject to the same restrictions, that is, an estate tail 
also, in which case the lands would devolve upon persons not 
bearing the name of Westerman. 

It seems to have been thought va Carpenter v. Bott (/), that 
the word “ surname ” was more easily convertible with'“ family ” ixame of 0. 
or “stock” than the word “name.” T. Crump, the testator in 
that ease, bequeathed a fund, in the event (which happened) of 

(A) This is not accurate; vide ante, ante, p. 91. 
p. 141, n. (/). (A) 6 Exch. 47. 

[(i) Chapntan'a cane. Dyer, 333 b, (/) Id Sim. 606. 



PDF Compressor Pro 


144 


OBAP. xxnc. 


As to females 
losing name 
by marriage. 


Name as¬ 
sumed by 
licence or Act 
of Parliament 
may be laid 
aside. 


To persons of 
testator’s 
name and 
blood. 


GIFTS TO PERSONS 

[his niece dying without leaving issue, “amongst his ofhin of 
the surname of Crump^ who should be living at the decease of his 
niece, in like manner as if his said next of kin had become 
entitled thereto under the Statute of Distributions.” At the 
death of the testator, his sole next of kin hearing the name of 
Crump, was a lady who afterwards married the plaintiff during 
the life of the niece, and Sir L. Shadicellf V.-C., thought the ex¬ 
pression “of the surname” was to be taken in the sense attri¬ 
buted by Lord Hardwkhe to the words “ of the (name of the) 
Pyots,” namely, “of the stock:” and therefore that Mrs. 
Carpenter was entitled (;»).] 

Where a gift to persons of the testator’s name is held, accord¬ 
ing to the more obvious sense, to point to persons whose names 
answer to that of the testator, of course it does not apply to a 
female who was originally of that name, but has lost it by 
marriage. As in Jobsoids case (»), often before cited, which 
was a devise of lands in tail, the remainder to the next of kin 
of the testator’s name. The next of kin, at the date of the will, 
and also at the death of the testator, was his brother’s daughter, 
who was then married to J. S.; and, on the death of the tenant 
in tail, without issue, the question was, whether she should have 
the land? and it was held, tliat she should not, because she 
was not then of the name of the devisor. [But if a person has 
acquired a new name by royal Uconce or by Act of Parliament, 
he has not therefore lost his original name, for the licence or 
statute is simply permissive, and leaves the person at liberty to 
resume his original name: so that a now name so acquired would 
probably bo held no obstacle to his taking by a description of 
which the old name was a part (o).] 

Another question is, whether gifts of this nature apply in 
cases the converse of the last, /. <?., to a person who, being origi¬ 
nally of another name, has subsequently acquired the pre¬ 
scribed name by marriage, or by voluntary assumption, either 
under the authority of a royal licence, or the stiU more 
solemn sanction of an Act of Parliament, or without any such 
authority (fj). 

In Leigh v. Leigh (g), the testator, after limiting estates to his 

[(»w) The question vrhether it would Smith, ib. 332 ; [Doe d. Wright v. 
have been necessary that the surname Flumptre, 3 B. & Aid. 474. 

{if literally construra) should be borne (o) See ^r Lord Eldon, Leigh v. 
at the niece’s death was not decided. Leigh, 16 Vos. 100.] 

As to this question see cud of this [p) As to the voluntary assumption 
Chapter.] of a name, ante, p. 56. 

(m) Cro. El. 676. See also Eon v. [q) 15 Vos. 92. 
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two sisters and their issue in strict settlement, devised the pro¬ 
perty, on failure of those estates, to the first and nearest of his 
kindred, being male and of h%% name and blood, that should be 
living at the determination of the estates before devised, and to 
the heirs of his body; Lord Eldon, with Thompson, B., and 
Lawrence, J., held, that a person, who answered the other parts 
of the description, but of another name, was not qualified, in 
respect of the name, by his having, before the determination of 
the preceding estates, obtained a royal licence that he and his 
issue might use the surname of Leigh instead of his own name, 
and having since assumed it. That the design of the testator, 
in this case, was the exclusion of the female line, and that ho 
was not influenced solely by attachment to the name, (one of 
which objects he must have had in view,) appeared from his not 
having imposed the obligation of assuming his name upon the 
issue of his sisters taking imder the prior limitations. 

The remaining question, applicable to the gifts under con¬ 
sideration, is, at what time the devisee or legatee must answer 
the presoribed qualification or condition in regard to the name, 
supposing the will to be silent on the point. 

If the devise confers an estate in possession at the testator’s 
decease, that obviously is the point of time to which the wiU 
refers; and even where the devisee might, in other respects, take 
at the testator’s decease an absolutely vested estate in remainder, 
it should seem that the same construction prevails. Such was 
the unanimous opinion of the Court in the two early coses of 
Bon V. Smith (r), and Jobson’s case («), where lands v/ere devised 
to A. in tail, with remainder to the next of the testator’s name, 
or the next of kin of his name; and it was admitted, in both 
cases, that the testator’s daughter, if she had answered the 
description at the death of the testator, would have been entitled. 

But in Byot v. Byot {t). Lord ITardmcke considered, that a 
different rule is applicable to executory devises, which are 
fettered with such a condition. The devise there was (as we 
have seen) to A. and her heirs, and, in case she should die before 
twenty-one or marriage, then to the testator’s nearest relation of 
the name of the Fyots; and his Lordship expressly distinguished 
the case before him from Jobson^s case, where he said it was not 
a contingent limitation over upon a fee devised precedent, nor 
was it a contingent but a vested remainder, and therefore re- 

(r) Oxo. El. 632. (0 1 Ves. 336, Belt’s ed.; ante, 142. 

(«} Cro. EL 676. 

J.—^VOL. II. L 
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CHAP. XXIX. ferred to the time of making the will (quaere, the death of the 
testator P)^ whereas, in the case before the Court, the desoriptipn 
of the person must refer to the time of the oontingenoy happen¬ 
ing ; Tiz. such as, at that event, should be the testator’s nearest 
relation of the name of the Pyots («). 

Eemarksupon If suoh a construction can be sustained, it must embrace all 
wSS’fdoc- executory gifts to persons answering a prescribed character, as, 

persons; for it is difficult to 
perceiye any valid reason for making the gifts under considera¬ 
tion the subject of any peculiar rule in this respect; and, as 
general dobtrine, his Lordship’s proposition would have to con¬ 
tend with a large amount of authority, including those cases in 
which (as we have seen) the words “ next of kin ” have been 
held to designate the next of kin at the time of distribution, on 
other special grounds (a?), for it would have been idle to discuss 
the question, whether an executory gift to the next of kin applied 
to the person answering the description of next of kin when suoh 
gift took effect in possession, on the special ground that the 
prior legatee was sole next of kin, or one of the next of kin at 
the death of testator, if, by the general rule, an executory 
bequest to next of kin applied to the persons answering the 
description when the bequest took effect in possession. 

(u) See furilier, on this point, Oul- v. Davies, 2 Scott, 74; ante, p. 56. 
liver V. Ashby, 4 Burr. 1940; Lowndes {^x) Ante, p. 131. 
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CHAPTER XXX. 


DEVISES AND BEQUESTS TO CHILDREN. 


I. Whether they include Grandchildren. 

II. What elaea of Objects, as to period 
of birth, they comprehend; where, 
1. The Gift is immediate, i. e. in 
JPosseuion ; 2. There is an anterior 
Gift; 3. Possession ts postponed till 
a given Age; 4. Effect where no 
Object exists at the time of its falling 
into Possession; 6. Words **bom" 
or “begotten,” or “(o be bom or 
begotten,” fe.; 6. As to Children 


ea ventre. 

III. Clauses substituting Children for 
Parents. 

IV. Children described as consisting of 
a specified ntmber, which differs 
from the actual number. 

V. Whether Children take per stirpes 
or per capita. 

VI. Limitation over, as referring to 
having or leaving Children. 

VII. Gifts to younger Childrefi. 


— 

I. The legal construction of the word children accords with Children, how 

its popular signification (a) ; namely, as designating the imme- 

diate offspring; for, in all the cases in which it has been 

extended to a wider range of objects, it was used synonymously 

with a word of larger import, as issue (6). It has sometimes Whetliorit 

been asserted, however, that a gifj; to children extends to grand- 

children, where there is no child. Thus, in Crooke v. Brooke- 

ing{c)f though the claim of grandchildren to be entitled in 

conjunction with a surviving child imder a bequest to ‘i children,” 

was rejected, yet the Lords Commissioners considered, that, if 

there had been no child, they might have taken. Lord Almnlcy^ 

too, in Beeves v. Brymer («?), laid it down, that “ children may 

mean grandchildren, where there can be no other construction; 

but not otherwise.” Sir W. Ch'cnt^ also, seems rather to have 

assented to than denied the doctrine, though he refused to apply 

it to a case (a) in which there was a gift to the children of several 

persons deceased equally per stirpes, and one of the persons was, 

at the making of the will, dead, leaving grandchildren, but no 

child; his Honor being of opinion, that, as there were children 


(a) The French word m/<rfu received 4 Ves. 437; [and other coses, 

the same oonstmetion in Euhamely. ante, p. 107, n. («).] 

Ardouin, 2 Ves. 162. [But s^ Martin ic) 2 Vem. 106. 

V. Lh, 9 W. E. 622.] {d) 4 Ves. 698. See also his judg¬ 

ed) Wythe V. Blaekmem, Amb. 666, ment in Royle v. Hamilton, 4 Ves. 439. 

1 Ves. 196; Gale v. Bennett, Amb. 681; (e) Sadeliffe v. Buckley, 10 Ves. 198; 

,Chandlesa v. Price, 3 Ves. 99; Boyle v. [Moor v. Raisbeck, 12 Sim. 123.] 

L 2 
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living of the other persons, as to whom, therefore, the gift was 
dearly confined to those objects, he was precluded from giving 
the word a different signification in the other instance. The 
same Judge, on another occasion (/), refused to let in a great* 
grandchild under the desmption of “ grandchildren,” there being 
grandchildren; though he admitted, that ** where there is a total 
want of children, grandchildren have been let in, under a liberal 
construction of * children.* ** No such case, however, it is con¬ 
ceived, can be found; and the doctrine appears to rest solely on 
the dicta of the Lords Commissioners who decided Crooke v. 
Brookeingy Lord Alvanleij and Sir W. Grant. 

If the extension of gifts to children to more remote descend¬ 
ants were confined to oases in which, but for this construction, 
the gift, according to the state of events at the time of its incep- 
tioHy {i. e. of the making of the will,) never could have had an 
object, as in the cose of a gift to the children of A., a person 
then being, to the testator’s knowledge (^), dead, leaving grand¬ 
children only (/j), it is not denied, that a strong argument in 
favour of such a doctrine might be drawn from cases, in which 
words have been carried beyond their ordinary signification, 
from the want of other persons or things more nearly answer¬ 
ing to the terms of description U8ed(»), in order to avoid the 
evident absurdity of supposing the testator to have mode a gift 
without an actual or possible K)bject. [Such were the circum¬ 
stances and such the decision in Fenn v. Death (A:).] But this 
reasoning does not apply to a case in which the gift, being to 
the childreh of a person livingy might in event include objects 
subsequently coming in esse; so that no inference, that the 
testator does not mean children properly so called, arises from 
the fact of there being no child when he makes the gift. To 
apply the doctrine in question to such a case, is to allow the 
construction to be infiuenced by subsequent circumstances, in 


(/) Sari of Orford v. Chweh%ll, 3 V. 
& B. 63. 

[(j'} This knowledge must be proved; 
it cannot be presuined, per Lora Cran~ 
umth. Crook v. WhUl^, 7 B. M. & G. 
496.] 

(A) Which, as before suggested, oo- 
currod in respect of one class of chil¬ 
dren, in Radeliffe v. Buckley. The case 
of Lord Woodhometee v. Dalrymple, 2 
Mer. 419, stated next Chapter, woiild 
probably be considered as aiding the 
argument for an extension of the be¬ 
quest to grandchildren ut tueh a cate. 


U) Bay V. Trig^ 1 P. W. 286, ante, 
Vol. I. p. 377; Boe d. Kumphreye v. 
Roberta, 6 B. & Aid. 407, ante, VoL I. 
p. 794; [GUI V. SheUey, 2 B. & My. 
336. 

(A;) 23 Beav. 73. Bee also v. 
Berry, 3 Gif. 134. In general, if the 
word children extends beyond its pri¬ 
mary meaning, it will include issue of 
every degree. See per Turner, L. J., 
Pride V. Pooka, 3 De G. & J. 276, and 
per Lord Granmrth, Crook v. Whitley, 
7 B. M. A G. 496. In Fenn v*. Beath, 
great-grandchildren appear to have 
been excluded; sed qa.q 
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oppositioxt to a well-known rule. Besides, it denies to a testator cbap. xzx. 
the power of giving to children, to the exclusion of descendants 
of another generation, (which is certainly a possible intention,) 
without using words of exclusion, though he might reasonably 
suppose the intention to exclude them was stUSiciently apparent 
by the mention of another class of objects, and not of them. 

In the case of a gift to A., and, after his death, to his children 
living at his decease, and if he dies without leaving children, 
to B. and his children; the testator may choose to prefer A. and 
his children to B. and his children; but it does not follow that 
he intends the same preference to extend to the grandchildren 
of A. (/). 

[In Pnde v. Fooke (w), where a testator bequeathed his resi¬ 
duary estate in trust for “ such child or children as his niece and 
two nephews. A., B. and 0. should leave at their respective de¬ 
ceases,” one-third to the “ child or children” of A., and the two 
other thirds to the “ child or children ” of B. and 0., in like 
manner; with cross executory limitations in case the niece or 
either of the nephews should die without leaving any “ children 
or child,” to the “children or child” of the other or others 
“ leaving children or a child;” and in case aU of them, his said 
nephews and niece, should die without leaving “any issue” 
lawfully begotten, the testator directed the whole of the residue 
to be divided between the three “ children ” of X. equally, or in 
case of either of them being then dead, to the survivors or sur¬ 
vivor and the “ issue ” of such as might bo dead, such “ issue ” 
taking per stirpes and not per capita. The nephews and niece 
survived the testator, and died without leaving any children 
living at their respective deceases, but the niece left several 
grandchildren and one great-grandchild, and it was contended, 
that, there being in event no children, the bequest to “ children ” 
must be extended to remoter issue: but it was held by K. Bruce 
and Turner, L. JJ., that the construction of the wiU could not 
thus be mode dependent on subsequent events. This being so, 
and the case not being one in which the gift over without issue 

(/) In LweAay v. Hophtia, Amb. 273, of grandchildren. Ho does not advrat 
Sir T. Clatke, M. B., held that grand- to any distinction in the case of there 
children were not entitled under a be- being no children. * According to the 
quest to " heirs,” because the term doctrine which the present writer has 
appeared by the context of the will to endeavoured to refute, such a power 
be used in the sense of children. Sir would m that emit extend to grand- 
JB. Suffden has diewn, (Pow., Sih ed. (diUdron. 

664,) that a power to a|>p(nnt among [(m) 3 Do G. & J. 252. 
ohildren cannot bo exerm^ in favour 
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[could 1)6 read ** without such issue ” (n), the residue was undis. ' 
posed of. 

And even whore, according to the state of facts at the date of 
the will, the gift could never have tahen effect in favour of 
children, the context may he such as to exclude remoter issue. 
Thus, in Lonng v. Thomas (o), where a testatrix bequeathed one 
part of her residue to the children of her deceased aunt A., and 
another part to the grandchildren of her deceased aunt B., and 
added a proviso giving certain directions in case the children of 
A. or the, grandchildren of B. should die in her lifetime: there 
was no child of A. living at the date of the will, but there were 
grandchildren, who claimed the part given to the children of A. 
Sir R. Kindershy, V.-C., held that they were not entitled. He 
observed that it was said the testatrix must have used the word 
“ children ” inadvertently, and meant grandchildren. That must 
mean either that she intended to have written grandchildren, or 
that slie used the word “ children” os co-extensive with it. But 
this could not be maintained, since not only there, but in the 
proviso, he found that she clearly know the distinction between 
children and grandchildren: she made the very distinction (p). 

The word “ grandchildTen ” must, on the same principle, be 
confined to the single line or generation of issue, which it 
naturally imports. Lord Northingtonf indeed,] in Hussey v. 
Berkeley (jy), expressed an opinion that the word grandchildren 
would, without further explanation, comprehend great-grand¬ 
children ; the term being, he thought, in common parlance used 
rather in opposition to children, than as confined to the next 
generation. But, in the case before his Lordship, the testator 
had explained this to be his construction, by applying in-another 
part of his will the term “ grandchild ” to a great-grandchild (r). 
And the contrary of Lord Northington's doctrine was determined 
by Sir W. Grants in Earl of Orford v. Churchill («), in which, 
however, it is remarkable, that neither his Lordship’s dictum nor 
decision was noticed. 

It should be observed, however, that, in a considerable dass of 


[(/f) As to this, vide post, Ch. XL. 

2 * * 

(o) 1 Dr. & Sm. 497, 608. See also 
Stephenson v. Abingdon, 31 Beav. 306, 
std^post, p. 163. 

(p) The V.-G. added, "a third al- 
teimtivo oonstniotion would be that 
she thought the gfrAuddiildren really 


were children: but that would be in- 
condstent with the evidence which 
proved that she was acquainted with 
the state of the family.'*] 

{g) 2 Ed. 194, Amo. 603 {Eussey v. 
LUlon). 

[(r) But as to this see pp. 161,152.] 
(<) 3 y. & B. 59. 
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oases (f), the word child or children has received an interpreta- chap. xxx. 
tion extending it beyond its more precise and obvious meaning, 
as denoting immediate offspring, and been considered to have 
been employed as nomen coUeotivum, or as sjmonymous with 
issue or descendants; in which general sense it has often the 
effect, when applied to real estate, of creating an estate toil. 

Where this construction has prevailed, however, it has generally 
been aided by the context. But even if the fact were other¬ 
wise, those oases would afford no authority for extending the 
word “ children ” to grandchildren in the cases under considera¬ 
tion. There it was synonymous with issue in all events; here it 
is to be so construed only in certain events, leaving the significa¬ 
tion of the word, therefore, dependent on circumstances arising 
subsequently to the making of the will, or, it may be, to the 
death of the testator. The cases, therefore, are not analogous. 

[Under a gift to the children of a person, his children by “Children” 
different marriages will generally bo entitled; and it is not 
necessary to shew that the testator had in view a future mar- ^fiferent mar¬ 
riage, but only that the terms of the will are not so wholly 
inconsistent with such a notion as necessarily to limit the 
generality of the word children {n)y in which latter case effect 
will of course be given to the testator^s language (.r). In a case 
of Slavers v. Barnard (y), where a testator bequeathed his per¬ 
sonal estate to trustees, in trust to apply tlio interest thereof 
“ in the maintenance of his children until the youngest attained 
twenty-one, and then to divide the same equally between A., B., 

C., and D., children by his former wife, and E. and*F., children - 
by his then present wife, and such other child or children os 
might be living, or as his said wife might be enceinte with at 
his decease.” Sir J. K. Bruce^ V.-C., held that two children 
by the first marriage, not named in the will, but living at the 
date of the will and of the testator’s death, wore not entitled 
under the latter words of the bequest.] 

It remains to be observed that a gift to children does Chil^cnby 
not extend to children by affinity; consequently a grandson’s 
widow has been held not to be entitled under a devise to grand¬ 
children (s). 

(<) Vide post, Ch. XXXVIII; [and 641; Feppin v. Bickford, 3 Ves. 670 ; 

Re CrawhaWa Truata, 8 D. M. & G. 480 . Ex parte Ilekeater, 7 Ves. 368 ; Re 
(gift “to the children of my sister A. Piemp^a Truata, 1 J. & H. 389 ; laaac 
(exo^t the issue of her daughter X.) v. Sughea, L. A, 9 Eq. 191. 
and dl my sister B.,” held to indude (x) Stt^ord v. Chamrth, 8Boar. 331. 

grandchildren of B.) (y) 2 Y. & C. C. G. 630: and eco 

(«) Barrington r. Triatran^ 6 Ves. Lovejog y. Grafter, 36 Beav. 149.] 

346; Critehett t. Taynton, 1 B. & My. (z) Hmaeyy. Berkidey, 2 Ed. 194. 
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[Gifts to other classes of relations, as nephews, nieces, cousins, 
are subject to like rules. Thus great-nephews and great-nieces 
ore not included in a gift to ** nephews and nieces’’ (a), nor a 
great grand-nephew in a gift to “grand-nephews” (6). So 
descendants of first cousins will not take under a gift to “ first, 
cousins or cousins german” (c); nor a first cousin once removed 
under a gift to second cousins {d). And “ cousins” primd. facie 
means first cousins {e). Again, relations by affinity do not, 
without the aid of a context (/), take under a gift to “ relations” 
generally (flr), or to relations of a particular denomination, as, 
nephews and nieces (4). And a gift to nephews or nieces will 
not include all great-nephews or great-nieces (i), or all nephews 
or nieces by marriage (A), merely because in another port of the 
will the testator has misdescribed one or more of them as a 
nephew or niece. Generally, indeed, it will not include even the 
individuals thus misdescribed (/). 

But the intention of a testator to use any of these appella¬ 
tions in a less accurate sense will of course prevail, if clearly 
indicated by the context. Thus, in James y. Smith (w), where a 
testator, after describing a great-niece as his “niece A., daughter 
of his nephew B.,” bequeathed his residue to his nephews and 
nieces. Sir L, Shadtcellf V.-C., held that the testator had un¬ 
equivocally shewn that he meant the child of a nephew or niece 
to take, as well as a nephew or a niece, and that not only A. 
but all others in the some degree were entitled to share. He 
distinguished Shelley v. Bi'yer: “ There the testator spoke of a 
person as his niece who in fact was his great-niece, but he did 
not shew that he knew her to be the child of a nephew or niece; 
he spoke at random.” It may be doubted, however, whether 
the judges who decided Smith v. Lidiard and Thompson v. 
Robinson would accept inadvertence as a sufficient distinction 
between those cases and James v. Smith, Again, in Weedo v. 


[(«) Shelley Bryer, JwQ. 201 \ Falk- 
ner v. Butler, Amb. 614. 

(6) Waring v. Bee, 8 Beav. 247. 

{c) Sanderson v. Bayley, 4 My. & C. 
66 . 

((2) Corpwation of Bridgnorth v. Col- 
line, 16 Sim. 641. 

(e) Stoddart y. Nelson, 6 D. M. & G. 
68 ; Stephenson v. Abingdon, 31 Beav. 
305: ovemiling oontzary dictum of 
Shadtoell, Y.-C., Caldecott v. Harrison, 
9 Sim. 467. 

IJ) Yi^ ante, p. 124. 

(y) Hihbert v. Hibbert, L. B., 16 Eq. 
372. 


(/() WellsY. Wells, L. B., 18 Eq. 604. 
Grant r. Grant, L. B., 6 C. P. 380, 727, 
2 P. & D. 8, contra, is opposed to the 
general cnirent of authonty. 

(i) Shelley v. Bryer, Jao. 207; 
Thompson v, Bobinson, 27 Bear. 486. 
See also Be Blower's Trusts, L. B., 6 
Ch. 361, rerersing^. C., L. B., 11 ]^. 
97 ; Be Standley's Estate, L. B., 6 Eq. 
303. 

(i) Smith ▼. Lidiard, 3 K. & J. 262; 
Wells ▼. Wells, L. B., 18 Eq. 604. 

{1) See oases in lart two notes, and 
Hibbert t. Hibbert, L. B., 16 Eq. 872. 
(m) 14 Sim. 214. 
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[Bristoic (n), whereby his will a testator bequeathed his residue 
equally amongst his nephews and nieces; and by codicil he gave 
to his “ nephew A.” (who was in fact a great nephew), 100/., 
which he declared waa to he in addition to the share of residue 
given to him by the will—(thus far like Shelley v. Bryer) —and 
that he was to receive first the 100/., and afterwards, in addition 
thereto, the said share of residue; it was held by Sir J. Stuart^ 
Y.-O., that the testator had put his own construction on his 
language, and that not only A., hut all other great-nephews 
and great-nieces were let in. As to A., the concluding passage 
of the codicil constituted of itself a gift to A.; for of course a 
gift to an individual otherwise sufficiently described is not 
invalidated by a mis-statement of his relationship (o); hut as to 
the others, the case goes beyond James v. Smith ; for there the 
testator used the word “ niece” of “ the daughter of a nephew 
here he used it only of “ A.” 

So if at the date of the will there is not, and it is impossible 
there ever should be, a nephew or niece, properly so called, 
and the testator knows the fact, the nephew or niece of a 
husband (p) or wife {q) may be entitled. So if the gift bo to 
“nephews and nieces” (in the plural), and there is not and 
cannot be more than one nephew and one niece, nephews and 
nieces by marriage may take(r). And under corresponding 
circumstances first cousins once removed may take under a gift 
to “ second cousins” {s). But in these cases it must be proved 
that the testator knew the facts (/). 

And the larger construction may after oil bo excluded by the 
context; as in Stephenson v. Abingdon («), where by will the 
bequest was to “my cousins living at my death and the children 
of my cousins then dead,” and by codicil the testator excluded 
from the bequest the only four persons who then were or could 
ever become his “ cousins,” it was nevertheless held that the 
children of those cousins, i. e. first cousins once removed, could 
not take, for the testator hod by expressly mentioning children 
of deceased cousins provided for such first cousins once removed 
as he meant to include. 

[(n) L. B., 2 Eq. 333. aged 60 was past child-bearing. 

SUtnger v. Be G. & J. (<) Slade v. Pooktf 9 Sim. 386. It is 

468. presumed that the state of facts found 

(j>) Sherratt v. Mountford^ L. B., 8 was that whidi existed at the date of 
Ch. 928. iha will. 

(g) Hogg V. Clark^ 82 Bear. 641; (<) Crook v. WhUleg^ 7 B. M. & G. 

Sherratt ▼. Motmtfordf L. B., 8 Ch. 928. 49u. 

(r) Adneg r. Oreadrext 88 L. J. Ch. (m) 81 Bear. 306. 

414. It was awnmed that a woman 
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DEVISES AND BEQUESTS TO CHILDREN. 

[Conversely, the full force of any term of‘relationship may he 
BO limited by the context os to exclude some of those who would 
naturally he included in the class (x). And it is to he observed 
that a bequest to first and second cousins” has been decided to 
comprehend all who are within the same degree (the sixth) as 
second cousins; and therefore to admit great-nieces and first 
cousins once (^), or twice (s) removed.] 

Again, a gift to brothers and sisters extends to half brothers 
and sisters (a), [and a gift to nephews and nieces to the children 
of half brothers and sisters {b ): and so with regard to eveiy 
other degree of relationship.] 

II. But the question which has been chiefly agitated in 
devises and bequests to children is, os to the point of time at 
which the class is to be ascertained, or in other words, as to the 
period within which the objects must be bom and existent; 
supposing the testator himself not to have expressly fixed the 
period of ascertaining tho objects, which, of course, takes the 
case out of tho general rule; for example, a gift to children 
“ now living,” applies to such as are in existence at the date of 
the will (r), and those only; and a gift to children living at the 
decease of A. will extend to children existing at the prescribed 
period, whether the event happens in the testator’s lifetime (sup¬ 
posing that they survive him), or after his decease (d). [These, 
however, are still gifts to classes, and if any of the children 


Ciihlieott V. //rfiv 9 Sim. 457, 
■whesro the V.-C. held that “cousins” 
was icbtiicted by the context to first 
cousins. Tho principle is of course 
clear, though the V.-C.*8 construction 
of “cousins” has not been followed, 
sup. 

(y) Mayolt v. Mnyott, 2 B. 0. 0.125. 
(s) Sdcox V. liill, 1 S. & St. 301 ; 
Charge v. Gowfger, 3 Buss. 140.] 

(tf) The point was adverted to, ar¬ 
guendo, in Zcale v. JRoimbon, 2 Mer. 
363, which did not require its determi¬ 
nation. 

I fi) GrUeei v. Sawley, 10 Hare, 63.] 
(c) Jamtt V. RuharduHtf 1 Vent. 334, 
2 Vent. 311; Burchet v. Dardant^ T. 
Byrm. 330. See also Att. - Gen. v. Bury, 
11^. Ca. Ab. 201; CionUy v. Clare, 3 
Sw. 320 n.; Abney v. MiUer, 2 Atk. 
693; Blundell V. Bunn, 1 Mad. 433. 

(i) Allan V. Callow, 3 Yes. 289; 
^^mer v. lludeon, 10 Beav. 222.] 
Where a testatenr gave a legfaoy to A. 
his daughter for ufe, and after her 


death to his grandson B.; and if ho 
should die in the lifetime of A., then 
to the children of C. who should bo 
then living; it was hdd that the be¬ 
quest was confined to the children of 
C. living at the death of A., and that 
tho point was so clear, that tho costs 
of the suit occasioned by tho rdusal of 
the executor to pay the legacy with¬ 
out the opinion of tho Court, must 
fall on himself, Harvey v. Harvey, 3 
Jur. 949. [See further as to “tiien 
living,” ante, Vol. I., p 851, n.] 
And here it may not be amiss to ob¬ 
serve, that a child who is made a lega¬ 
tee for life is not thereby incapacitated 
from claiming under a bequest of the 
ulterior interest to the testet(nr*8 chil¬ 
dren living at his (the testator’s) de¬ 
cease, Jenmnga v. Newman, 10 Sim. 219. 
[Sec also Almaek y. Horn, 1 H. & M. 
630; and see TToode r. Townley, 11 
Hare, 314 ; Carver y. Burgeee, 18 Bear. 
641, 7 D. M. & G. 97; Beay y.JRaw* 
linson, 29 Bear. 88.] 
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[** now living,” or “ living at the death of A.” (supposing A. to 
die before the testator), ^ould die in the testator’s lifetime, the 
share which such child would have tahen will not lapse, hut the 
surviving children will take the whole. Classes fluctuate both 
by diminution and by increase: here it would he by diminution 
only (d). But if the testator after a gift to “ dbUdren,” proceeds 
to name them («), or if he specifies their number, ashy giving ** to 
the five children of A.” (/), this is a designatiopersonarum, and 
is a bequest to those who are named, or to the five in existence at 
the date of the will, and the shares of any who die before the 
testator lapse. So, where the bequest was to the testator’s 
brothers and sister and his wife’s brothers and sister, the testator 
and his wife each having one sister at the date of the will (^), 
and in another case even where the bequest was to E., the eldest 
son of J. 8. and the other children of J. S., he having three 
other children at the date of the will, it was held that the terms 
“ children,” “brothers,” &o., wore to be understood as confined 
to those living at the date of the will (A).] 

The following are the rules of construction regulating the 
class of objects entitled in respect of period of birth under 
general gifts to children. 

II. 1. An immediate gift to children (i. e. a gift to take efEect 
in possession immediately on the testator’s decease), whether it 
be to the children of a living (*') or a deceased person (A’), and 
whether to children simply or to all the children (/), and whether 


[(<?) lee V. Pain, 4 Hare, 250; Leigh 
V. Leigh, 17 Bear. 605; Cmse y. Howell, 
4 Drew. 215. See also Vinery.Francis, 
2 Cox, 190; Dimondy. Bostoek, L.B., 
10 _Ch. 358. See further as to gifts 
to a class, Yol. I., pp. 269, 341. The 
hoad'Uote to Spencer y. Wilson, L. B., 
16 Eq. 501, erroneously states that in 
that case Leigh y. Leigh was not fol¬ 
lowed.” The two oases were very dif¬ 
ferent, as pointed out in the latto by 
JHalins, Y.-C., who in Be Smithrs 
Trusts, 9 Gh. D. 119, cited Leigh v. 
Leigh as an authority. 

S Bain y. Leseher, 11 Sim. 397. 
see Burrell y. Baskerjield, 11 Beav. 
525; Be MtM's JEstate, 21 Beav. 314; 
Spencer v. Wilson, L. B , 16 Eq. 501. 
But a gift to seyeral childten, nomi- 
natim in one part of the will, does not 
confine the gmerality of a bequest to 
” ohildxen,*“in another part, Moffat y, 
Bumie, 18 Beav. 211. Me also IMl- 


ford V. Fullford, 16 Beav. 665; Fitzroy 
v. Duke of Bichtnond, 27 ib. 186. Of. 
White V. Wakky, 26 ib. 23. 

(/) Be Smith’s Trusts, 9 Oh. D. 117. 
(g) Havergal v. Harrison, 1 Beav. 49. 
And SCO Hall v. Bohertson, 4 D. M. & 
G. 781. 

(A) laaeh v. Leach, 2 Y. & C. C. 0. 
495. See also Bainsag v. Shelmerdim, 
L. B., 1 Eq. 129, and qu. Of. Oood- 
felhw V. Go^fellow, 18 Beav. 366; Be 
Stanhope’s Trusts, 27 ib. 201.] 

. (i) 2 Yem. 106 ; 1 Eq. Ca. Ab. 202, 
pi. 20; Pre. Oh. 470; 2 Yem. 646; 1 
Yes. 209; 2 Yes. 83; Amb. 273; ib. 
348; 1B. C. G. 532, n.; ib. 629; 1 Gox, 
68; 2 Gox, 190; 2 B. G. 0. 658; 3 
B. G. G. 352; ib. 391; 14 Yes. 576. 

Ik) Finer v. Francis, 2 Cox, 190. 

{t) Heaths V. Heaths, 2 Atk. 121; 
Si^leton v. O 'iOtert, 1B. G. G. 642, n., 
1 Cox, 68; Scott v. Harwood, 5 Had. 
332. 
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onxp.xxx. there he a gift over in case of the decease of any of the children 
under age or not (m), comprehends the children living at the 
testator^8 death (// and those only; notwithstanding some 
of the early cases, which make the date of the will the period of 
ascertaining the objects (n). 

It is scarcely necessary to observe, that this and the succeed¬ 
ing rules apply to issue of every degree, as grandchildren, great¬ 
grandchildren, &e., though cases to the contrary are to be found, 
especially at an early period. As in Cook v. Cook (o), where, 
under an immediate devise (i. e. a devise in possession) to the 
isstte of J. S. (which was held to apply to the children and 
grandchildren), a son bom after the death of the testator was 
allowed to participate. 


In future II. 2. Whore a particular estate or interest is carved out, 
SS’b^e^ with a gift over to the children of the person taking that interest, 
pmod of diH- or the children of any other person, such gift will embrace not 
^bution let objects living at the death of the testator, but all who 

may subsequently come into existence before the period of distribu¬ 
tion (p). Thus in the case of a devise or bequest to A. for life, 
and after his decease to his children, or (which is a better illus¬ 
tration of the limits of the rule, since, in the case suggested, 
the parent being the legatee for life, all the children who can 
ever be bom necessarily come in esse during the preceding in¬ 
terest) to A. for life, and after his decease to the children of B., 
the children (if any) of B. living at the death of the testator, 
together with those who happen to be bom during the life of 
A., the tenant for life, are entitled, but not those who may come 
into existence after the death of A. (y). [And a gift over in 
case of the decease of any of the children under age will not 
affect the constmction (r).] The rule is the same where the life 


(»») Davidson v. Dallas^ 14 Ves. 676 ; 

T. Harwood, 6 Mad. 332.] But 
as the gift oTor necessarily suspends ihe 
distribution as to all until the eldest 
attains twenty-one ^ to which, how¬ 
ever, see Fawkes v. Gray, 18 Ves. lU] 
ought not the children bom in the in¬ 
terval to have been let in, seeing that 
these rales always aim at including as 
many objects as possible P 

(«) See Northey v. Strange, 1 P. W. 
341; S. C. nom. Korthey v. Burbage, 
Gilb. Bep. Eq. 136, Fre. Ch. 470. 

(o) 2 Vera. 646. 

\p) 9 Mod. 104; lAtk.609; 2Atk. 
329; Amb. 334; 1 Ves. Ill; 1 Cox, 


327 ; Cowp. 809; 1 B. C. 0. 637, 642 ; 
£3 B. C. G. 362, 434 ;] 6 Ves. 136; 8 
Ves. 376; 16 Yes. 122; 10 East, 603 ; 
1 Mer. 664 ; 2 Mer. 363; 1 Ba. & Be. 
449 ; 3 Dow, 61; [6 Beav. 46.] 

(y) Ayton V. Ayton, 1 Cox, 827. 

[(r) Berkeley v. Swinburne, 16 Sim. 
276, corresponding with Davidson v. 
Dallas, sup.; the gift over was treated 
as eonfirming the rule. But see per 
Cur. 13 Ch. D. 489, 491, 492. See 
also the order in Be Smith, 2 J. A H. 
601, which favours a different rule,^ 
sinoe in terms it admits all children 
bora before the gift over operated. 
The only point dedded however was 
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interest is not of the testator’s own creation, but is anterior to 
his title (s); [or where the prior estate determines by bank- 
Tuptoy(<).] 

In ooaes falling irithin this rule, the children, if any, living 
at the death of the testator, take an immediately vested 
interest in their shares, subject to the diminution of those 
shares (i. e. to their being divested pro tanto), as the number 
of objects is augmented by future births, during the life of 
the tenant for life; and, consequently, on the death of any 
of the children during the life of the tenant for life, their shares 
(if their interest therein is transmissible) devolve to their 
respective representatives (u ); though the rule is sometimes 
inaccurately stated, as if existence at the period of distribution 
was essential (v). 

The preceding rule of construction applies not only where the 
future devise (i. e. future in enjoyment) consists of a limitation 
of real estate by way of remainder, or a corresponding gift of 
personalty (of which there cannot bo a remainder, properly so 
called), but also to executory gifts made to take effect in de¬ 
feazance of a prior gift. Therefore, if a legacy be given to B., 
son of A., and, if he shall die under the age of twenty-one, to 
the other children of A., it is clear that on the happening of the 
contingency aU the children who shall then have been bom 
(including, of course, the children, if any, who may have been 
living at the testator’s death), are entitled (?«•). The principle, 
indeed, seems to extend to every future limitation; [e. g. to a 
gift to the testator’s children, to be divided among them at the 
end of twenty years after his death (a;).] 

But the subjecting of lands devised to trusts for partial pur- 


OBAP. 


Children take 
vested shares, 
liable to be 
divested pro 
tanto. 


Construction 
applicable to 
executory 


[that no child bom-after its father's 
ronkruptcv (upon which the prior es¬ 
tate ceasea^ was entitled; and as, in 
fact, no chud was bom between that 
event (1841) and the oldest son’s ma¬ 
jority (1848), the other point did not 
arise.] 


{») iralkerv.Shore^ 16Vos. 122. [•The 
same rules are applicable to an ap¬ 
pointment under a power; and though 
the power authorizes an appointment 
to dhildren living at the donee's death 
only, the Court wUl not on that ao- 
coimt, and to make the appointment lit 
on to the power, restrain the generality 
of the exprossions used, Harvey v. 
*Siraeey, 1 Drew. 73, 122. That ap- 
pidntments by will are generally to 
be oonstmed in the same way as simple 
bequests, see Oiev. Heathy 1 Ves. 13.5 ; 
Eattm V. Appkfordf 6 My. & C. 66. 


(t) Jte Smith, 2 J. & H. 694 ; Jte 
Ay twin* a Trttata, L. B., 16 Eq. 690.] 
(m) ah,-G en. v. Crispin, 1 B. C. 0. 
386; Beviame v. Mello, ib. 637; Mid¬ 
dleton V. Measenyer, 6 Yes. 136; {Cooke 
V. Bowen, 4 Y. & C. 244; Wataon v. 
Wataon, 11 Sim. 73; Locker Bradley, 
6 Beav. 693; Salmon v. Green, 13 Jur. 
• 272; Bvana v. Jones, 2 Coll. 616, 624 ; 
Fattiaon v. Fattiaon, 19 Beav. 638.] 

(e) See judgment in Matthews v. Favd, 
3 Sw. 339; Houghton v. Whitgreave, 1 
J. &'W. 160. See also Crooke v. Brooke- 
ing, 2 Vem. 106 ; [Baldwin v. Karver 
Cowp. 309.] 

(fo) Haughton v. Hari'iaon, 2 Atk. 
329; Ellison v. Airey, 1 Ves. Ill; 
Stanley v. Wise, 1 Cox, 432; [Baldwin v. 
Bogera, 3 D. M. & Q-. 649.T 

(z) Oppenheim v.Henry, lOHare, 441, 
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poses, as the raising of money, payment of annuities, or the 
like, hy which the vesting in possession is not postponed, does 
not let in children bom during the continuance of those trusts. 

Thus, in Singleton v. Gilbert (y), where A. devised her real 
estate to trustees for 500 years, to raise 200/., and then to 
other trustees for 1000 years, out of the rents to pay the interest 
thereof, and certain life annuities; and, subject to the said 
terms, die gave the estate to all and every the child and children 
of her brother T. in tail, as tenants in common. One question 
was, whether a child bom after the death of A., but in the life¬ 
time of the annuitants, could take jointly with two others bom 
before A.^s death. It was insisted, on behalf of such child, that 
the devise was to be considered as vesting at the time when the 
tmsts of the term were satisfied, and, consequently, that it let in 
nil such children of T. as were then alive. Lord Thitrloio ad¬ 
mitted that where the legacy is given with any suspension of 
the time, so as to make the gift take place either by a fair or 
oven by a strained construction (for so, he said, some of the 
oases go), at a future period, then such children shall take as 
are living at that period. But this was an estate given directly, 
although given charged with the terms, and therefore he could 
not consider the after-bom children as entitled. 

[The same rule is applicable to personal estate; so that where, 
a testator directs that a particular sum shall be set apart for a 
temporary purpose (as a life-annuity), and that it shafl after¬ 
wards fall into the residue, and the residue is bequeathed to the 
children of A., those children who are in existence at the time 
of the testaWs death are alone entitled to the particular sum 
(subject to the temporary purpose), as well os the residue (s). 

The mle was applied in Coventry v. Coventry («), where the 
general estate was devised subject to a life estate in part. A 
testator devised certain freehold and other estates in tmst out 
of one moiety of the annual proceeds to pay one-half of his debts, 
&o., and the remainder of that moiety he gave to his wife for 
life, and at her death directed that the said moiety should go 
into and form part of his residuary estate, and be held upon the 
same trusts; and out of the other moiety to pay the other half 

1 Coz, 68, 1 B. C. C. 642, n. dple the same chiss of (^ildion as 
jje) Sill y. Chapman, 3 B. G. C. 391, take the origitud diare of a fund given 
1 Yes., jun. 406; sed Cort v. Winde^r, 1 to their parent for life have sometimes 
CoU. 320. been held to take accruing diares com- 

(a) 2 Dr. & Sm. 470. See also Lilt ing by failure of another stitps; as to 
T. Xtf/, 23Beav. 446; Eaggery.Taym, which see further Ch. XLVll., s. 2; 
ib. 474 ; Bortoji v. Wadmorth, 12 W. Be Ridge'a Trmta, L. R., 7 Ch. 665; 
R. 623. On a somewhat similar prin- Heaman v. Beearae, ib. 660. 
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[part of his debts, &o., and aooumulato the remainder until 1875 obap. zxx. 
(twenty-bne years from his death), when the second moiety was 
to fall into and become part of, and he disposed of in like manner 
as, his residuary estate: he also gave his wife a life interest in 
certain specific portions of his personalty, which at her death were 
also to fall into his residuary estate: and he gave the residue of 
his real and personal estate to his son A., his daughter-in-law B. 
widow, and all his grandchildren, share and share alike. Sir li. 

KindenUtjy Y.-G., held that the same class of grandchildren were 
entitled to the property in which the wife had a life interest as 
to the general residue, viz. those living at the testator’s death. 

The result might he different if the context shewed an in¬ 
tention to treat the funds separately. As an example of such 
treatment, though not involving the exact point in question, 
reference may be made to King v. where a testator 

directed a fund to he set apart to answer an annuity for his 
wife, for her life; at her death to sink into the residue; and 
bequeathed the residue to his children as tenants in common; 
provided that in case any of them shodld die either in his life¬ 
time or after his decease, before their shares should become vested 
interests leaving issue, such issue should have their parents’ share. 

One of the children who survived the testator died in the widow’s 
lifetime, leaving a daughter; and Sir J, K. BrucBy V.-C., held, 
that although the deceased child took absolutely such port of the 
residue ah was not set apart for the annuity, yet her share in the 
fund that was so set apart went to her daughter. The ground 
of this decision would seem to have been that by no other con¬ 
struction could the gift over have any operation, since no child 
could die aftet' the testator^s decease without attaining a vested (c) 
interest in the general residue. 

The rule which mokes a gift to children comprehend all who Gtifta to other 
come into existence before the time of distribution is not peculiar 
to that class of relations; for, that which is held a wise rule 
with regard to one grade of relationship must also be so held 
with regard to another (d).] Thus a gift to A. for life and after 
his death to his brothers, will include the brothers bom during 
the life of A. (£); and the same has been held with regard to 

[(i) 2 De G-. &S. 252. See also Gardner See per Turner, L. J., 3 D. H. & 

V. James, 6 Beay. 170, 'where distribu- G. 653.] 

tionwasbythe’wiUezpiestilypostponed. (e) Bevisme y. Mello, 1 B. C. C. 637; 

(tf) The word “ yested ”'was held to Doe d. Stewart y. Sheffield, 13 East, 
mean vested in possession, on the same 526. See aholeake y.Bobinsoii, 2Mer. 
ground. ^ 363. 
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nephews and nieces (/), [and cousins {g) ; hut with regard to] 
other classes of objects the gift would dearly apply and be con¬ 
fined to those who were living at the death of the testator (A). 


II. 3. It has been also established, that where the period of 
distribution is postponed until the attainment of a given age by 
the children, the gift will apply to those who are living at the 
death of the testator, and who come into existence before the 
first child attains that age, i.e. the period when the fund be¬ 
comes distributable in respect of any one object, or member of 
the class’(«). And the result is the same where the expression 
is “ all the children ” (I*). 

This rule of construction must be taken in connection with, 
and not as in any measure intrenching upon the two preceding 
rules. Thus, where a legacy is given to the children, or to all 
the children, of A., to he payable at the age of twenty~onef or to 
Z. for life, and after his decease to the children of A., to he 
payable at ticenty-onc^ and it happens that any child in the 
former case at the death of the testator, and in the latter at the 
death of Z., have attained twenty-one, so that his or her share 
would be immediately payable, no subsequently bom child will 
take ; but if at the period of such death no child should have 
attained twenty-one, then all the children of A. who may subse¬ 
quently come into existence before one shall have attained that 
age will be also included (/): [in short, whichever event happens 
lost marks the period of distribution and for ascertaining the 
class. So iia Brandon v. A'iton («i), where a fund was given in 
trust for A. for life or imtil alienation, and in cither event, for 
such of A.*s children os should attain twenty-one, to be paid^to 
them on attaining that age, if the some should happen after the 
death of A., and if he should be then living, to be paid on his 


(/) Balm V. Balm, 3 Sim. 492. [See 
also bhuttlmorth v Gtiaiei, 4 My. & C. 
35; Cot t y. Winder, 1 Coll 320; Be 
Pattington'a Trust, 3 Gif. 378. 

(y) Baldxim v. Bogen, 3 D. M. & G. 
G49. 

(h) As to gifts to next of kin, depend¬ 
ing as they do on peculiar conBidera- 
tions, see ante, p. 128 ] Many cases 
might be suggesteddn which a gift to 
ob 3 eots in esse would open and let in 
future objects; as to A. and the heirs 
of'Gie body of B., a iierson living, or to 
A. and any wife whom he shall marry. 
Sm Mutton's ease, Dy. 274 b. 

(*) 1 Ves. Ill; 1 B. 0. 0. 630; ib. 


582; 3 B. C. C. 401, ib. 416 ; 2 Yes. 
jun. 690, 3 Vos. 730 ; 6 Ves. 346, 8 
Ves. 380; 10 Ves. 152; 11 Ves. 238; 8 
Sim. 417, 492; 2 Bear. 221, [1 Bear. 
352; 12 ib. 104, 7 Haro, 473, 477.1 
But see 5 Sun. 174; [2 Ves. 83.] 

{k) WhUbitad V. Loid St. John, 10 
Vos. 162. 

(/) Clatke V. Clatke, 8 Sim. 69. See 
aliW Matthews v. Paul, 3 Sw. 328; [J2o5- 
Ug V. Btdtngs, 11 Jur. 813; Gtllaian y. 
JDaunt, 3 K. & J. 48 ; Be Emmet's 
Estate, 13 Ch. D. 484. 

(m) 2 Y. & C. C. C. 24, 30, see minute 
of decree.] 
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[death. A.’s interest having ceased hy his alienation, two of his 
ohildren*^ who were adult claimed immediate payment of their 
shares; hut this was refused hy Sir J. K. Bruce, V.-C., since 
that would prejudice any claim which after-hom children of the 
father might have.] 

And the construction is not varied hy the circumstance of the 
trustees being empowered to apply all or any part of the shares 
of the children for their advancement before the distribution 
(the word “ shares ” being considered as used in the sense of 
**presumptive shares (n )); nor is any such variation produced 
by a clause of accruer, entitling the survivors or a single sur¬ 
vivor, in the event of the death of any or either of the “ said 
children,” as the expression “ said children,” so occurring, means 
the children designated by the prior gift, whoever they may be, 
and is, therefore, applicable no less to an after-born child, whom 
the ordinary rule of construction admits to be a participator, 
than to any other (o). 

The rule in question, as it respects the exclusion of children 
born after the vesting in possession of any of the shares, has 
been viewed with much disapprobation; and Lord Thurlow, in 
Andrews v. Partington (p), said he had often wondered how it 
came to bo so decided; there being no greater inconvenience 
in the case of a devise than in that of a marriage settlement, 
where nobody doubts that the same expression means all the 
children. In marriage settlements, however, one at least of the 
parents generally takes a life interest, so that the shares do 
not vest in possession until the number of objotfts is fixed. 
The rule has gone. Lord EMon remarked {q), upon an anxiety 
to provide for as many children os possible with convenience. 
Undoubtedly it would be very inconvenient, especially in the 
case of legacies payable instanter, if the shores of the children 
were, by reason of the possible accession to the number of 
objects by future births, unascertainable during the whole life 
of their parent; and though this inconvenience is actually in¬ 
curred, as we shall presently see, in some cases (r), in which the 
gift runs through the whole line of objects, bom and imbom. 


(n) J9tf</er,3Sim.417. [As 
to the effect of su(^ a clause to post¬ 
pone the ascertainment of the class, 
see below, p. 166.] 

(o) Balm V. Balm, 3 Sim. 492; [of. 
Matehwiok r. Cock, 3 Yes. 611 ; 
mantle t. Taylor, 16 ib. 363. 

J.—^VOL. II. 


(p) 3 B. C. C. 401. See also per 
Lord BoMlyn, Hoate v. Pratt, 3 Yes. 
732 ; per K. Bruce, V.-C., Brandon v. 
Aaton, 2 Y. & C. C. C. 30; Barker v. 
Barker, 1 Cr. & M. 86^ 

{q) In Barrinyton r. Iriatram, 6 Yes. 
348. 

(r) See post, pp. 166, 167. 

M 
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even after vesting in possession in the existing children, yet it 
'will he found in such cases either that the construction was 
adopted ex necessitate rei (there being no alternative but either 
to admit all the children, or hold the gift to fail in toto for want 
of objects), or, that the admission of all the'children was com¬ 
pelled by some expressions of the testator. 

The principle of the rule under consideration seems to apply 
to all cases in which the shares of the children are made to 
vest in j^ossession on a given event, as on marriage; in which 
case the marriage of the child who happens to marry first, is 
the period for ascertaining the entire class (r). 

[When the legacy is not to vest until the period of dis¬ 
tribution, all children, born before the eldest acquires a vested 
interest,—which he does upon the happening of the contingency 
as to him individually,—may by possibility be participators in 
the fund (»). Younger children as to whom the contingency 
has not happened are, of course, not entitled to anything while 
the contingency is in suspense: it is uncertain, therefore, by 
how many the class ultimately entitled may fall short of the 
number of ehildren living when the contingency happens as to 
the eldest; but as the class cannot, in consequence of the ap¬ 
plication of the rule, be enlarged, the minimum of each share is 
immediately fixed. 

The foregoing rules, which admit all children coming in esse 
before the period of vesting or of possession, will (like other 
rules of construction) bo generally adhered to, although the gift 
may in consequence fail for remoteness, as, where the gift is to 
the children of 'a living person to vest at the age of twenty- 
two (t). But if a distinct vested gift bo followed by a direction 
postponing distribution beyond the legal period, the direction 
■will be rejected as void, and the gift left intact, as in Kevern v. 
Williams (t«), where a testator bequeathed the residue of his per¬ 
sonal estate in trust for A. for life, with remainder to the gitind- 
children of B., “to be by them received in equal proportions 
when they should severally attain the age of twenty-five years.” 
On the question of remoteness being raised, it was held by Sir 

[(r) Dawson v. Oliver-Massey^ 2 Ch. Ca. 406. Elliott v. Elliott, 12 Sim. 276, 
D. 763, aco. appears contra, sed qu. If any one 

(«} Clarke v. Clarke, 8 Sim. 69; of the class has attained the a^m the 
Oillman v. Daunt, 3 E. & J. 48; locks testator’s lifetime, the gtft u gtiod, 
.y. Lamhe, L. B., 4 Eq. 372. because no after-bom child is aomla- 

If) Leake v. Eobinson, 2 Her. 363, sible, Pieken v. Matthews, 10 Ch. D. 
383; Arnold v. Congreve, 1 B. & My. 264. 

209; Comjmrt v. Austen, 12 Sim. 218; (w) 6 Sim. 171, cited 16 Sim. 286.} 

Bonghton v. James, 1 GoU. 43, 1 H. L. 


PDF Compressor Pro 


CLASS WHERE DISTRIBUTION POSTPONED. 163 

\L. SJtadmlly V.-C., that the grandchildren who had come in esse chap, xxx. 
before A.^s death were alone entitled. He distinguished Leake “ 

V. Robinson because there the time of gift was not distinct from 
the time of enjoyment.] 


But an important exception obtains in the case of legacies Exception as 
which are to come out of the general personal estate, and arc 
made payable at a given age (say twenty-one); in which case it 
seems that the bequest is confined to children in existence at 
the death of the testator, on account of the inconvenience of 
postponing the distribution of the general personal estate until 
the majority of the eldest legatee, which would be the inevitable 
effect of keeping open the number of pecimiary legatees [x ); 

[and if there is no child in existence at the testator’s death, the 
legacies fail altogether (y) ]. But this argument of inconvenience, 
it is obvious, does not apply where the number of objects affects 
the relative shares only, and not the aggregate amount (c), [nor 
where a definite sum is directed to bo set apart to answer the 
legacies, and the legacies ore to come only out of that sum (a)]. 

The rule in question, so far as regards the exclusion of children other cases in 
bom after the vesting in possession of anyone of the distributive jS^^has^beon 
shares, has been sometimes departed from upon grounds which 
can scarcely be considered as warranting that departure. Thus, 
where (6) a testator bequeathed 300/. to the children of his sister 
S., to be equally divided at their respective ages of ticcnty-ono or 
fnarriagcy with interest, and failing the share of any, to the 
survivors, and failing the share of ally then to Gr. One of the 
questions was, whether the legacy belonged to a child of S., boni 
at the making of the will, to the exclusion of those since born, 
or to be bora P Lord Hardicieke thought it was meant for the 
benefit of all the children 8. should hare ; for the testator, knowing 
she had but one then, had yet given it to childreny had pointed 
out survivors, and given it over to another branch of the family, 
which he could not mean, till all failed. 

It is clear that none of these circumstances would now bo held Remark on 
to take the bequest out of the ordinary rule. Its being to 
children in the plural, with a provision for survivorship, was 


(«) JRingrOK v. Bramham, 2 Cox, 384 ; 
[Peyton v. Hughes^ 7 Jur. 311; Mmm 
V. Thompson, 638.] Ajid see 

Storre v. Benbow, 2 My. & It. 46. 

[M Bogers v. Mutch, 10 Ch. D. 25.] 
(zj Oilmore v. Severn, 1 B. C. C. 682. 
[(a) Evans ▼. Harris, 6 Bear. 46. 


But until the number of Icgateea is 
finally ascertained, there is uvays a 
possibility of the fund proving defi¬ 
cient. As to abatement in such a case 
vide ib. and 19 Yes. 670.] 

(6) Maddison v. Andrew, I Ves, 58. 
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consistent with that oonstraction; as was the word ** all,” which 
was satisfied by referring it to the children of any class who 
took shares. 

Lord Loughborough seems to have thought that where a devise 
or bequest of the nature of those under consideration is followed 
by a gift over in case the parent die without issue, all children, 
without reference to the period of vesting in possession, are 
entitled. Thus, where (c) a testator devised, on a certain event, 
the produce of the sale of certain freehold estates to he divided 
between the children of his daughters E. and B., such of the 
children as should he sons to be paid at their respective ages of 
ticenty^oney and such as should he daughters at their respective 
ages of twenty-one, or days of marriage respectively; and he 
bequeathed the residue of his personal estate to be equally 
divided between the child and children of his said two daughters, 
in like manner as the money to arise from his real estate; and, 
in case any child of his said daughters should marry and die in 
the lifetime of their respective mothers, then he directed that the 
issue of such child should stand in the place of their parent; and^ 
in case his said daughters should die without issue^ or such issue 
should die without issue in the lifetime of his said daughters, 
then over. It appeared, in the consideration of another ques¬ 
tion, that Lord Loughborough had previously decided, that the 
latter disposition extended to all the children of testator’s 
daughters without reference to the age of twenty-one, by force 
of the clause limiting it over in case of the failure of issue of the 
daughters.' 

It is not easy to perceive any solid ground for allowing to 
these words such an effect upon the construction. They either 
mean a failure of issue generally, in which case the gift over is 
void, or, which seems to be the better construction, they refer to 
children (c?), and, according to the opinion of Sir [jB. P. Arden] in 
Godfrey v. Lavis (<;), and the established rules of construction, 
the words importing a failure of issue are referable to the objects 
included in the previous gift. 

It is to be observed, that Maddison v. Andreic^ and Mills v. 
Norris, were decided at a period when the rule against which 
they seem to militate was not so well settled, or, at all events, 
they shew that it was not so uniEormly adhered to, as it now is. 


(c) Mills V. Norris, 6 Yes. 335. Ch. XL. 8. 2. 

\d) See Vandergueht v. Blake, 2 Yes. («} 6 Yes. 50. 
jun. 534, and other oases treated of in 
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iinoertamty in which these oases tended to involve the doc¬ 
trine has been completely removed by subsequent decisions (/). 

[If, however, the shares are directed to vest at twenty-one, and 
maintenance and advancement are expressly authorized out of 
vested as well as out of presumptive shares, children bom after 
the eldest has attained twenty-one will be admitted; for it is 
dear that the trustees were to retain the fund after some had 
attained a vested interest {g). But a power of maintenance out 
of the interest of presumptive shares of course has no such 
effect (h). 

Again, the rule is not applicable where the vesting in posses¬ 
sion is postponed until the youngest child attains a prescribed 
age. Where distribution is directed generally at twenty-one, 
there is no doubt about the time of payment; it is certain that 
as soon as any child attains the age, the testator intended him to 
have his share, and after-bom children are unavoidably excluded. 
But it is very doubtful whether by youngest child (in the case 
supposed) the testator means anything but youngest whenever 
bom : in the absence of an explanatory context, it is mere con¬ 
jecture that the youngest for the time being in esse, or the 
youngest living at the death of the testator, was meant, ad¬ 
mitting those bom before, but excluding all bom after, such 
youngest has attained the age. 

Thus, in Mainwaring v. Beevor (/), where a testator bequeathed 
the residue of his stock to tmstees in tmst thereout to maintain 
his “ grandchildren, the children of his sons A. and B., until 
they should severally attain twenty-one,” and acsumulate the 
surplus dividends, “ and when and so soon as all and every his 
said grandchildren should have attained twenty-one,” in tmst 
to pay and divide the fund among them. Sir J. Wigranty V.-C., 
refused to decree an immediate division of the fund, merely be¬ 
cause the youngest grandchild for the time being had attained 
the age of twenty-one. He adverted to the inconvenience which 
arose as soon as the elder children attained twenty-one, viz. that 
the provision for the maintenance of those children ceased, though, 
as it could not be certainly said that the youngest child had 
attained twenty-one, they could not claim a distribution of the 

{/) See cases refetred to, ante, income being aven for the common 
p. 160. maintenance of the legatees (named) 

[(;) IredeU v. Iredell^ 26 Beav. 486; during the life of their parent. 

Bateman v. Qray^ L. B., 6 Eq. 215. (A) OimhUtt t. Burton, L. B., 12 

See also Berrys, Briant, 2 Dr. k Sm. 1, Eq. 427. 

where distribution was postponed after (t) 8 Hare, 44. See also Bateman v. 

theageof vesting byreasonmfhewhole Footer, 1 Coll. 118, 126.] 
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[fund; and continued, “ The question is, how long is the eldest 
child or the other children to wait ? If the objects of the testator’s 
bounty can be confined to childi^n of his sons living at his death, 
—^which, independently of the fact that one son had no children 
at that time, I am clear cannot be done in this case,—it might 
be possible to get at the conclusion that, the moment the eldest 
attained twenty-one, the period pointed out for division arrived. 
If it be once admitted that a child bom after the death of the 
testator may take, all the inconvenience is let in, and the eldest 
child may have to wait an indefinite time, so long as children 
may coiitinue to bo bora. How in that case is it possible to 
limit the class entitled in the way suggested, which is, the 
moment the youngest child in esse attains twenty-one, there is 
to bo a division, although there may be an unlimited number of 
children bom afterwards ? I do not see how the inconvenience 
can be avoided. The words of the will do not require an imme¬ 
diate distribution.”] 

In Hughes v. Hughes (^•), a testator gave real and personal 
estate in trust to pay the income for the maintenance of all the 
children of his three daughters A., B., and C., share and share 
alike, until the youngest of his said grandchildren should attain 
twenty-one; and in case of the death of any of them before the 
youngest [of those living'] should attain twenty-one, leaving 
children, then to such children, and when the youngest grand¬ 
child [living] should have attained twenty-one, then ho gave one 
full proportionable shore to such of his said grandchildren as 
should be then living, and the children of such os should be then 
dead. A question arose on the claim of the subsequently bom 
grandchildren to be admitted to a participation with those living 
at the testator’s death. Lord Thurloic\ during the argument, said, 
when the gift is general, it is always confined to the death of 
the testator. Where there is a gift for life, or the distribution 
is postponed to a future time, then children bom during the life 
or before that time are let in. On a subsequent day he decided 
in favour of the after-bom grandchildren, the gift being to all 
the grandchildren. [He distinguished the cases where the time 
for vesting the property in possession was perfectly marked out 
by the testator, and the distribution consequently was confined 
to those who had come in esse at that time: whereas here was a 
general gift not narrowed or controlled by any words the testa- 


(;t) 3 B. C. C. 362, 434. 
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[tor had used.] By the decree it was declared that the residue 
should be divisible among the grandchildren of the testator that 
were living at his death, and that had been bom since and that 
should be bom, until the youngest of such grandchildren should 
attain the age of twenty-one. [This apparently confined the 
class to those who had come in esse when the youngest for the 
time being attained twenty-one; and the word “living,” as 
used in the tmsts of the income, seems to require that construc¬ 
tion ; but the facts, so far as they can bo collected, did not re¬ 
quire a decision between that and letting in every child whenever 
bom(/).] The expression “«// /Ae c/iiMm,” noticed by Lord 
ThurloWf has been held, we have seen, to bo inadequate to enlarge 
the constmetion (?»). 

II. 4. We are now to consider the effect upon immediate and 
future gifts to children of a failure of objects at the period when 
such gift would have vested in possession. AVith regard to im¬ 
mediate gifts (>i), it is well settled that if there be no object in 
esse at the death of the testator, the gift will embrace all the 
children who may subsequently come into existence, by way of 
executory gift. 

Thus, in Weld v. Bradbury (o), a testator bequeathed certain 
monies to bo put out at interest; one moiety to bo paid to the 
younger children of M. living at his (the testator’s) death, and 
the other moiety to the children of S. and iV. Neither S. nor 
N. had any child living at the date of the will (p), or at the death 
of the testator. It was held to be an executory devise, (qu. be¬ 
quest ?) to such children as they or either of them sliould at any 
time have. 

So, in Shepherd v. Ingram {q)^ a gift of the residue of the tes- 


[(0 See 14 Vea. 268. The testator 
died 3rd Juno, 1782, R. L. 1791 A., 
fo. 216. Wigram, V.-C., thoug’ht (8 
Hare, 60) the decree might mean every 
grandchild whenever bom. But that 
is inconsistent with the clause “ that 
should be bom until the voungest 
of such gprandchildren ^ould attain 
twenty-one,” for none could be bom 
aftertne birth of the absolute youngest. 
Mr. Jarman thought “ such” referred 
to the grandchildTen living at the tes¬ 
tator’s death, and that thus “the 
seeming inaeouracy of the case was 
corrected.” But that is not the gram- 
matioal sense. Moreover it appears 
(14 Yes. 258) to have been assumed 
that John Erasmus Adlam, a grand¬ 


child bom after the testator’s death, 
who attained twenty-one in 1806 and 
was tho youngest for the time being, 
was tho youngest “living” within the 
meaning of the will.] 

(in) Whitbread v. ht. John, 10 Vos. 
162 ; see also Heathe v. lleathe, 2 Atk. 
■ 121; Singleton v. Gilbert, 1 Cox, 68, 1 
B. C. C. 612, n.; Scott v. Harwood, 6 
Mad. 332. 

(n) Where a person taking a preced¬ 
ing life interest dies in the testator’s 
lifetime, the gift is of course treated as 
immediate. 

(o) 2 Yem. 705. See also Haughton 
V. Harriean, 2 Atk. 329. 

(p) This was immaterial. 

\q) Amb. 448. 
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tatoT*s real and personal estate to such child or children as A. 
should have, taking upon them the name of S., was held to 
embrace all after-bom children, there being no child at the tes¬ 
tator’s death. 

[In these cases there was nothing to shew that less than all 
must be admitted, if any. But if the shares are directed to vest, 
or to be paid, when the children respectively attain twenty-one, 
it would seem to agree best with the principle of the preceding 
rules, and still more closely with the rule presently mentioned, 
of which Whitbread v. Lord St. John (/*) is the leading example, 
that only those children should be admitted who have come into 
existence before the eldest attains the prescribed age. In 
Annitage v. Wiliiams (s) the income of certain securities was 
directed “ to be applied to the education of the children of A. 
and B. in equal shares, and on their attaining the age of twenty- 
one years the whole to be sold and divided equally among them. 
Should the said A. and B. die without issue the fund was given 
on the same conditions to the children of C. and D. It was 
held by Sir J. Eomillyj M.R., that all the children whenever 
bom were entitled: but this was apparently because the will 
was considered to direct a division when all the children had 
attained the age, and thus to bring the case within Mainicaring 
V. Beevor.'] 

Devises and bequests of this nature have given rise to two 
questions: 1st, As to the destination of the income between the 
period of the testator’s death and the birth of a child: 2ndly, 
As to the appropriation of the income between the birth of the 
first and the birth of the last child. 

With respect to the first, if the subject of g^ft be a sum of 
money, it is sufficient to say that the legacy is not payable until 
the birth of a child. It is also clear, that where a residue of 
personalty is given in this manner, the bequest will carry the 
intermediate produce as part of such residue if). On the other 
hand, if it were a devise of real estate, the rents accniing be¬ 
tween the death of the testator and the birth of a child would 
devolve upon the heir as real estate undisposed of, unless there 
was a general residuary devise (u); nor would the circumstance 

[(r) 10 Ves. 152, post, p. 180. 'which must not be taken as the gene- 

(<) 27 Bear. 346. No reasons are ral rule.] 
reported. The judgment is more fully if) HarrU v. Lhyd, T. & B. 310. 

T^rted 7 W. R. 660, but -with a state- See Bullock y. Stona, 2 Yes. 621. 
ment of the “rule of the Court for (w) BAmfy.&B.310,and 
ascertaining the period of distribution’ * Sofkint y. Hopkim, Cas. t. Talb. 44. 
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of there being an immediate demise of the real estate to trus¬ 
tees (;z;) vary the principle, the only difference being, that the 
heir would take the equitable, instead of the leg^ interest. The 
great difficulty, however, in these oases, is to determine whether 
the will indicates an intention to accumulate the immediate 
rents for the benefit of unborn objects. A question of this kind 
was much considered in Gihson v. Lord Montfort (y), where A. 
gave his freehold and personal estate to trustees, in trust to pay 
certain annuities and legacies out of the produce of his personal, 
a^d, in case of deficiency, out of his real estate, and he gave the 
residue of his real and personal estate to such child or children as 
his daughter B. should have^ whether male or female, equally to 
be divided between or among them. If B. should die without 
issue of her body, then over. By another clause, A. directed, 
that, upon the deaths of the persons to whom the annuities for 
lives were given, such annuities as should fall in from time to 
time should go back to the residue, and go to those in remainder 
over. By a codicil he added, provided his daughter died with¬ 
out issue, but if she should leave a child or children^ such annuities 
as fell in should he divided among them^ share and share alike. B. 
having no child at the death of the testator, it became necessary 
to determine the destination of the immediate income. It was 
admitted, that, as to the personal estate, it passed by the re¬ 
siduary clause, but the accruing profits of the real estate subject 
to the charges were claimed by the heir as undisposed of. Lord 
Hardicicke^ after- a long argument on the terms of the will, and, 
after admitting that the heir was entitled to what was not given 
away by express words or necessary implication, held that the 
intermediate profits passed to the trustees for the benefit of the 
devisees; thinking, upon the whole, that there was an intention 
to accumulate; for which he relied partly on the fact of the real 
and personal estate being comprised in one clause (s), and on the 
expression in the will and codicil respecting the annuities. 

The other question arising on these gifts to children is, as to 
the destination of the income accruing in the interval between 
the births of the eldest and the youngest child, with rei^ect to 
which it is settled, (nor could it have been doubted upon prin¬ 
ciple,) that the children for the time being take the whole. 

This question came before Lord Northington^ in Shepherd v. 

{x) BuUocky. Stone$f2'Vea.b2l. (z) On this poiot, vide Generic v. 

(sr) 1 Yes. 485. Fitzgerald, Jac. 468, and other oases 

commented on, Vol. I. p. 653. 
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oHiiP. xzx. Ingram (a), on the construction of the will already stated, at the 
instance of three of the children of the testator’s daughter, who 
had come into existence since the former hearing of the case, 
and now prayed (their parent being yet alive) to have an account 
of the profits, and that so much as became due from the birth of 
the first child, until the second was bom, might be declared to 
belong to the first, and after the birth of the second, until a third 
was bom, to belong to the first and second child, and so on to 
the others; and his Lordship was very clearly of opmion, that 
the children (6) took a defeasible interest in the residue, suggest^ 
ing the’ case of a legal devise of a residue to the daughters, with 
a subsequent clause declaring, that if all the daughters should die 
in the lifetime of their mother, then the residue should go over; 
that would be an absolute devise with a defeasible clause, and 
the daughters in that case would bo clearly entitled to the 
interest and profits till that contingency happened. 

[So,] in a subsequent case (c), it was held by Lord Laugh- 
borough that a child subsequently bom was [not] entitled to a 
share in the by-gone income, in equal participation with chil- 
dron antecedently in existence; the special terms of the gift, 
which expressly comprised the “ interest and produce,” [being 
considered insufficient to control] the general rule, which was 
also followed by Lord Langdale (</) [and Sir J. Wigram (e). 
Disposition of If the bequest bo contingent, a child only presumptively or 
contingently entitled is, for the purpose of answering either of 
legacy vests, the above questions, to be considered as not in existence; so that 
* in the first case the intermediate profits will go to the next of 

kin or heir at law, or to the residuaiy legatee or devisee (/), and 
in the second, to the children who have attained a vested in¬ 
terest, notwithstanding the existence of children who have not 
yet but may hereafter become entitled to a share (^).] 


Effect whore The next inquiry is as to the rule of oonstmetion which ob- 

tains, where the gift to the children is preceded by an anterior 
1 vOv ft V or ^ • 

Won time of interest, and no object comes into existence before its determina- 

distnbiition. £qj. jj£^^ decease, 

(a) Amh. 448, ante, 167. v. Maxwell, 12 Bcav. 104. 

(A)Thewordmthere^rti8“daugh- (/) Haughton v. Harrisw, 3 Atk. 
ters;” but this w'as evidently used in 320; S/iaice v. Ctmlije, 4 B, C. C. 144. 
mistake for children. (y) This seems a necessary conolu* 

„ (c) Mills v. Norris, 6 Yes. 335. sion, and appears now to be supported 

{d) Seott V. Earl of Scarborough, 1 by authority, Furneaux v. Ru^er, W. 

Bear. 164. K. 1879, p. 136. See also Stons y. 

[(«) Mainwaring v. Beevor, 8 Hare, Harrison, 2 Coll. 716; but see BraiHfen 

44, see minute of decree, p. 61; Ellis y. Aston, 2 Y. & C. C. C. 30. 
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to the children of B.; and B. has no child until after the death 
of A. It is clear that in such a case) if the limitation to the 
children of B. were a legal remainder of freehold lands, it would 
[unless saved by stat. 40 & 41 Viet. o. 33] fail by the determi¬ 
nation of the preceding particular estate before the objects of 
the remainder came in esse (A). This rule, however, originating 
in feudal principles, is not applicable to equitable limitations of 
freehold estate, and accordingly it has been held, that in a similar 
devise by way of trust, the ulterior limitation does not fail by 
the non-existence of objects during the life of A., the tenant for 
life, but takes effect in favour of such objects whenever they 
come into existence. Thus in Chapman v. Blmet (*), where lands 
were devised to trustees upon certain trusts during the life of A., 
and at his decease as to one moiety in trust for the children of 

A. , and os to the other moiety in trust for the children of B. 

B. had no child born until after the decease of A.; and it was 
held that such after-born child was entitled to the latter moiety; 
Lord Talbot observing, that, “ in regard to trusts, the rules are 
not so strict as at law; for the whole legal estate being in the 
trustees, the inconvenience of the freehold being in abeyance, if 
the particular estate determines before the contingency (upon 
which the remainder depends) does happen, is thereby prevented.” 
The same doctrine would seem to hold in regard to bequests of 
personal estate ; to which it is obvious none of the rules govern¬ 
ing contingent remainders are applicable. As some of the posi¬ 
tions, however, advanced by a very learned Judge in Godfrey v. 
Bavin (A), may seem to be inimical to such a conclusion, it will 
bo necessary to examine that case. 

A. bequeathed annuities to several persons for life, and di¬ 
rected that the first annuity that dropped in should devolve upon 
the eldest child male or female for life of H.; and he directed 
that as the annuities dropped in, they should go to increase 
the annuities of the survivors, and so to the last survivor, except 
as to two individuals named; and when the said annuitants were 
all dead, the whole property to devolve upon the heirs male of 
P. At the death of the first annuitant^ II. had no legitimate child 
(the claim of a natural child was disallowed (/)); but he after¬ 
wards married, and had a child, who claimed the annuity. Sir 
jB. P. Ardeny M. E., said,—“ It is clearly established by Devisme 
V. Mello {m)f and many other cases, that where a testator gives 


(A) Ante, Vol. I., 
t) Cas. t. Talb. 14 
[k) 6 Yes. 43. 


f. 263, 873.] 


(/) See next chapter, 
(m) 1 B. 0. 0. 637. 
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CHAP. XXX. any legacy or benefit to any person, not as persona designata, 
but under a qualification and description at any particular time, 
the person answering the description at that time is the person 
to claim; and, if there are any persons answering the descrip¬ 
tion, they are not to wait to see whether any other persons shall 
come in esse, but it is to be divided among those capable of 
taking, when by the tenor of the will he intended the property 
to vest in possession (n). That case was much considered by 
Lord ThurloWy and seems to have settled the law upon the sub¬ 
ject. The first question is, whether it is clear the testator meant 
any given set of persons should take at any given time: if so, it 
is clear that all persons answering that description, whether bom 
before or afterwards (o), shall take; but, if there are no such 
persons, it shall not suspend the right of others, but they shall 
take as if no such persons were substituted. Before that case, 
this point was not quite so clear (p). Where the gift is to all the 
children of A. at twenty-one, if there is no estate for life, it will 
vest in all the children coming into eidstence until one attains 
the age of twenty-one ((/). Then that one has a right to claim 
a share, admitting into participation all the children then existing. 
So if it is to a person for life, and, after the death of that person, 
then to the children of A., the intention is marked, that until the 
death of the person entitled for life no interest vests (qu. in pos¬ 
session ?). When that person dies, the question arises whether 
there are then any persons answering that description; if so they 
take, without waiting to see whether any others will come in esse 
answering the description. J/ is given over in the event that there 
are no children, and there are no children at that period, the person to 
whom it is given over takes. It is clear this testator meant these an¬ 
nuities to commence at his death, and that each annuitant should 
receive a proportionable share of his fortune, with benefit of sur¬ 
vivorship and right of accruer, subject upon the death of the first 
annuitant to the substitution of the eldest child of H. Upon the 
death, therefore, of the first annuitant, unless there was some per¬ 
son who had a right of substitution in the room of that person, 
and there was no such person, it was to go among the survivors. 
The person substituted, namely, the first child of II., cannot, now 
claim. That construction is much fortified by the manner in 
which it is given over, for it is perfectly clear that he meant the 
'•persons to whom it was given over under the description of the 

(n) This is indisputable, see ante, tion or with the general rule. 

pp. 166, 156. (p) Singletm v. Singleton, Aytm v. 

(o) The words " or afterwards” are AyUm, 1 B. C. C. 642, n. 

not consistent with the preceding posi- {q) See ante, p. 160. 
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Heirs of P. to take upon the death of the persons to whom it was chap. xxx. 
first given over. If the first construction contended for is to 
prevail, those persons, supposing aU the other annuitants claiming 
by survivorship were dead, must wait not only the death of the 
survivor, but also the death of H., for during his life there would 
be a possibility that a child might be bom who upon that con¬ 
struction might say he was the survivor.” 

It is evident, therefore, that the judgment of the M. R. was 
partly founded upon the particular circumstances of the case; 
and yet no one can read that judgment without seeing that in 
his opinion the rule was universal, that a bequest to children as 
a. class, to fall into possession on the determination of an anterior 
interest, failed, if there was no object at that period: and he 
seems to have considered this as a necessary consequence of 
holding that such objects (if any) would have taken to the exclu¬ 
sion of subsequently born children. That the one proposition is 
not invariably a corollary of the other, is established, we have 
seen, by the cases respecting immediate gifts to children, which 
although they extend only to such children (if any) as are in 
existence at the death of the testator, yet, in case of there being 
at that period no child, will embrace the whole range of unborn 
children {r). Upon what principle a different construction could 
be supported in the case of an executory bequest preceded by a 
bequest for life, it is difficult to discover, unless it were for the Suggested 
sake of assimilating the construction to that of a legal remainder, 
but which is decisively negatived by the construction that has 
been applied to equitable limitations, as to which we have seen the 
rule is different; and the inevitable conclusion, it is conceived, is 
that, by analogy to the latter class of devises, a bequest to A. 
for lifCy and after his death to the children of i?., is not defeated 
by the non-existence of an object at the death of A., but mil take 
effect in favour of all the subsequently born children as they arise : 
assuming, of course, that the terms of the bequest do not bring 
it within the restrictive rule stated in the third division of the 
present section. 

The doctrine above suggested is tacitly recognised in Wyndham 
V. Wyndham (s), where a testator bequeathed the residue of his 

(r) Ante, 167. trolling force of a prior gift, made ex- 

(«) 3 B. G. G. 68. [Seo Sham v. pressly to auch iMt-montioned chil- 
Cunliffe, 4 B. G. G. 144, wWe a gift dren. B. having died in the lifetime of 
to the children of A. after the death A. the same question, and consequent 
(without children) of B., and in dc- recognition of the doctrine advocated in 
fault of children of A. to fall into the the text, occurred here as in IFyndham 
residue, was construed a gift to the v. Wyndham. See also Conduitt v. 
children who survived A. by the con- Soane, 4 Jur. N. S. 502.] 
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CHAP, yacx. estate to A. for life, tut if she shall die leaving any child or 
children, then the trustees were to pay the principal to theta; 
hut if A. should die without any child or children, then he left 
the residue to the younger children of B.^ii he should have any, 
and if not, ho left it to C. A. died without children before B. 
had any, and B. afterwards died without having had a child; 
and the question in this cause was, as to what hecamo of the 
income in the interval between the deaths of A. and B.; which 
question of course assumes, that the property did not go over to 
0. immediately on the death of A. without a child, hut remained 
in expectancy during the whole life of B., to await the event of 
his having children. 

Ex^to^ This view of the subject, too, seems to derive some support 
featodby^" from a more recent decision, establishing that an executory 
jMte children, to arise on an event which was to defeat a 

after the time prior gift, did not fail by the absence of any object at the deter- 
mination of such prior interest. 

possession. ^ 

In the case (/) alluded to a testator devised the reversion in a 
moiety of certain real estate to his sister A., subject to a chaige 
in the following terms:—“ The sum of 500/. I also deduct out 
of the said part of my estate to my niece M., daughter of my 
brother E., to be paid when most convenient to my sister A., 
bearing interest three months after my decease. "Whenever this 
600/. shall be paid by my sister A., I do require that it be put 
into government or any other security by her trustee P., whom 
1 appoint to act as such, as he shall think most to her advantage; 
and that the said M. shall receive the said 500/., with the ac¬ 
cumulated interest, either on the day of marriage or at the age of 
twenty-one as shall be thought best. Should the said M. not sur¬ 
vive either of time periods^ and there he no child or children of the 
said J?., then I would have the said sum of 500/. revert to my sister 
A. ; hut, in case of other children of JR., I would have the said sum 
equally divided, share and share alike.” M. died under age, and 
unmarried. E. had no oth^ child at that time, but other chil¬ 
dren were bom afterwards; and the question was, whether such 
subsequently-bom children were entitled. Sir T. Plumer,^ .-G., 
adverted to Godfrey v. Davis as having been decided upon the 
principle, that a period being distinctly fixed when the distribu¬ 
tion was to take place, the children bom after that period were 
not entitled. “ Are there (he said) any words in this will fixing 
the time when a riiare is to vest, so as to exclude after-bom 

(0 Hutchewn v. Jonea, 2 Mad. 124; [Houghton v. Harriaon, 2 Atk. 329.] 
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obildren P The property is not given on the children attaining 
twenty-one, or marriage; it is a reversionary fund, which is a 
strong oirciunstanoe, and the gift to A. is expressed in un¬ 
ambiguous terms. If the after-bom children are excluded, it 
must be in the teeth of the words of the will, which only give 
it to A. * if there be no child or children of the said R. («).’ ” 
He accordingly decided in favour of the children of R. 

This case shews that an executory bequest, in derogation of a 
preceding gift, does not fail for want of objects at the period of 
taking effect (though, if there had been any such, it would have 
been confined to them {x) ); and that, in the opinion of the 
learned Judge who decided it, the case of Godfrey v. Davis 
sustains no general doctrine to the contrary, but is referable to 
its special circumstances. 

In another case (y), where lands were by settlement limited 
to A. for life, remainder to B. for life, remainder to trustees for 
500 years, in trust to raise 1000/. for such persons as B. should 
appoint, and, in default of appointment, to the executors^ adminis¬ 
trators and assigns of C .; and A. and B. died in the lifetime of 
C., without any appointment by B., it was argued that there 
was at the determination of their estates no object of the trust 
of the term, since C. could have no executor or administrator 
in her lifetime, and, therefore, that the limitation failed, as in 
the case of a devise of real estate to the heirs of a person 
living at the determination of the prior estates: but Sir T. 
Plumerf M. R., said, he did not see that the analogy could he 
applied. The case, however, was not distinctly decided upon 
this point. 

So, in the earlier case of Lord Beaulieu v. I^rd Cardigan (s), 
where the testator bequeathed an Exchequer annuity, which was 
granted for a term of years, to his grandson. Lord Montague, 
for so many years as he should live, and after his death for such 
person as, “ae/ the time of Lord Montaguds deathy should be 
heir male of Lord Montague’s body, to take lands of inheritance 
from him by course of descent, for the residue of the term; 
and in case there should he no such heir malCy then in trust for 
such person as should he heir male of the body of Duke JohUy to 
take lands by course of descent, for the residue of the term; 
and, in cose there should be no such person as should be such heir 

(i^ Afitotiliui, see post, p. 177. {y) Horseman ▼. Abbey, 1 J. & W. 

(«) Ettieon y. Airey, 1 Ves. Ill, and 381. 
other coses cited ante, 167. («) Amb. 633. 
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Remark on 
Hutcheson v. 
Jones, 
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OHif. XXZ. 


Genecfd con* 
olnaion from 
the oases. 


Bemark on 
Bartleman y. 
Mwrehiton. 


male, then in trust for Duke John for life, with remainder to 
such person and persons as should be entitled bj virtue, of his 
said will to the rents of the real estate thereby devised.” Lord 
Montague died without issue before Duke John had a son; and 
it was held by Lord ^N'orthington, that the gift in question took 
eifect in favour of a son who was bom six years after this ^vent; 
observing, that if the limitation to the son of Duke John was to 
depend on the words “ living at the time of the death of iJord 
Montague^^ it would defeat the intention of the testator; for he 
meant that the sons of Duke John should take after (qu. in 
substitution for P) the sons of Lord Montague. 

The weight of authority, therefore, is decidedly in favour of 
the position, that all gifts to ohUdren, preceded by an anterior 
interest, will embrace the objects existing at the death of the 
testator, and those who may come in esse before the determina¬ 
tion of such interest; and that in all such cases, except in the 
instance of a legal remainder of real estate (s), f there he no object 
at the time of the vesting in possession, all the children subsequently 
born mil be let in, unless the terms of the gift restrict it to a 
narrower class of objects. 

The doctrine, however, of the preceding cases may seem to 
be encountered by some remarks occurring in Bartleman v. 
Murchison {a), where an annuity was bequeathed to A. for life, 
and, after her decease, to B. “ if a widow, but not otheiWise, but 
to revert back to any child or children after her death; ” and it 
was held, that B., who was married at the death of A., and 
afterwards became a widow, was not entitled on such subsequent 
widowhood; Lord Brougham observing,—“Although, in con¬ 
struing bequests of personal, the same technical strictness does 
not prevail as in devises of real estate, the same, rules are to a 
great extent applicableand then, after adverting to the con¬ 
struction of bequests to children, as comprehending the same 
persons as devises to these objects, he remarked,—“It.is only 
following out the same principles, to hold, that a person, to 
whom a legacy is given in a particular character, and by a par¬ 
ticular description, shall not be entitled to it, tmless he be 
clothed with that character and answer that description at the 
moment when the legacy might vest in possession.” 

It wiU be observed, that, in this case, the bequest was to an 

[(z) I.e. a legal remainder not pro- effect to certain lemil remainderB of 
tectedby stat. 40 & 4iyict. c. 33, ante, real estate, which, it limited with re- 
Vol. I. p. 874. Unless the iHUe is as gaid to prawnal estate, would fail.] 
stat^ in the text, this statute gives (a) 2 K. & My. 136. 
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individual named, if then answering a certain description and 
not to* a class, though perhaps the principle applicable to the 
respective cases is not widely different. 

And here the student should he reminded, that where, in the 
preceding observations, mention is made of the ohjects at the 
period of diatributionj this is not intended to designate children 
existing at that period; for it has been already shewn, that all 
,who have existed in the interval between the death of the 
testator and the period of distribution, whether living or dead 
at the latter period, are objects of the gift, and may therefore 
not improperly be termed objects at that 2 ^^iod; their decease 
before the period of distribution having no other effect than to 
substitute their respective representatives, supposing, of course, 
the interest to be transmissible. 

It is to be observed, that the rules fixing the class of objects 
entitled under gifts to children are not in general varied by a 
limitation over, in case the parent should die without children, 
or in case all the children die, &o., as these words are construed 
merely to refer to the objects of the preceding gift. It is true, 
indeed, that in Hutcheson v. Jonesy some stress was laid by Sir 
T. Plumery V.-C., on the words giving the property over in 
default of child or children, as importing that the ulterior gift 
was not to take effect unless in the event of the failure of all 
the children; but in Andrews v. Partington (i), a pecuniary 
legacy to all the children of A., payable at twenty-one or 
marriage, with a bequest over in case all the children died before 
their shores became payable, was confined to children who were 
in esse when the first shore became payable. So, in Scott v. 
Harwood (r), where the devise was to the use and behoof of all 
and every the child and children of A. lawfully begotten, and 
their heirs for ever; and in case the said children of A. should 
all die before they attained the age of twenty-one years, 
then over; Sir J. Leachy V.-C., held, that the children of A. 
living at the testator’s death were exclusively entitled, and that 
in the devise over “ the testator musty hy necessary inferenesy he con¬ 
sidered as speaking of the children to whom the estate is givenP If 
it be objected, that in this case the expression “ the said chil¬ 
dren” required such a construction, the answer is, that the pre¬ 
ceding gift being to all the children, the referential expression 
had the same force as if the some terms were repeated, and con- 


OBAP. ZXX. 
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to time of dis¬ 
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Whether gift 
over in default 
of children 
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entitled. 


Bemark on 
S(ott V. Zfirr- 
uml. 


(6) 8 B. C. C. 401. 
J.—^VOL. II. 


(c) 6 Mad. 332. 
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DEVISES AND BEQUESTS 

sequ^ntly the effect of the whole would be, aooording to Sir T. 
Phmcr'a doctrine in Hutcheson v. Jones, that tha^estate was not 
to go over until the failure of all the children. 

n. 5. We are now to consider how the construction is affected 
by the words ** to he horn ” or to he hegotten,^* annexed to a 
devise or bequest to children; with respect to which the estab¬ 
lished rule is, that if the gift bo immediate, so that it would, but 
for the words in question, have been confined to children (if any) 
existing at the testator’s death, they will have the effect of ex¬ 
tending it to all the children who shall ever come into existence; 
since, in order to give to the words in question some operation, 
the gift is necessarily made to comprehend the whole. 

Thus, in Mogg v. Mogg (e), where a testator devised the Mark 
Estate to trustees, in trust to pay the rents towards the support 
and maintenance of the child and children begotten and to he 
hegotten of his daughter, Sarah Mogg: it was contended that, 
notwithstanding the words “ to be begotten,” the devise could 
apply only to the children born before the testator’s death, as 
those words might be satisfied by letting in the children bom 
after the date of the will before the death of the testator; but 
the Court of K. B. (on a case from Chancery) certified that aU 
the nine children of Sarah Mogg, including five who were bom 
after the death of the testator, took under the devise; and Sir 
W. Grant, M. E., expressed his concurrence in the certificate. 

[And in Gooch v. Gooch (/), where a testator devised lands to 
tmsteos in"trust “during the lives and life of the survivor or 
longest liver of all the children which his daughter A. hath or 
shall have,” to apply the rents for the support of A. and “ of all 
her children which she shall from time to time have living; ” 
and when his grandchildren, the children of his said daughter, 
should have attained the age of twenty-one, the testator directed 
the rents to bo paid among the said children, and the issue of 
such as should dio leaving issue, and the survivors and survivor 
of them, during the life of the longest liver of the said children; 
Sir J. Romilly, M. E., on the authority of Mogg v. Mogg (in 
which he expressed his concurrence), held that children bom 
after the death of the testator were entitled under the trust 
fop, children during the minority of the youngest. He also 

(e) Moggy. Mogg, 1 Mcr. 664,668. In class of childien entitled under inuno- 
tho marginal note of the report, these diate and future devises, 
words are omitted. The case is de- [(/) 11 Bear. 665, 3 D. H. & G. 
serving of attentive perusal, as it illus- 366!] 
trates almost every rule regulating the 
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[held, however, that the time up to which such after-bom oh^dren oba^. 
were admissible was, not the death of A., but the period when 
the youngest child for the time being attained the age of 
twenty-one years: upon the special ground (besides a variety 
of expressions tending to the some conclusion) that the will had 
provided for the event of the youngest child attaining that age 
in the lifetime of A., and that it was inconsistent with the pro¬ 
vision that it should in all events remain a matter of uncertainty 
until the death of A. which was or might be her youngest child. 

This decision was affirmed on both points by Lord Cramcorth.'] 

This rule of construction, however, does not apply to general Distinction in 
pecuniary legacies, whoro the effect of letting in children bom ^Srnlpecu- 
after the death of the testator would be to postpone the distri- niaiy legacies, 
bution of the general estate (out of which the legacies ore pay¬ 
able), until the death of the parent of the legatees. 

Thus, in Storrs v. Benhow (</), where a testator bequeathed 
500/. “ to each child that may he horn to eitlier of the children 
of either of my brothers, lawfully begotten, to be paid to each of 
them on his or her-attaining the ago of twenty-one years, with¬ 
out benefit of survivorshipSir J. Leach^ M. E., held, that tho 
gift was confined to children living at the testator’s death, lie 
thought that the words “ may be born,” provided for tho birth 
of children between the making of the will and the death of the 
testator; and observed, that to give a different meaning to tho 
words would impute to the testator the inconvenient and impro¬ 
bable intention that his residuary personal estate should not bo 
distributed until the deaths of his brothers’ children VO* 


2 My. & K. 46, [affirmed 3 D. M. 
k, G. 390, and Towmend v. Harli/, 28 
Bear. 429, 3 D. F. & J. 1 (same will)]. 
See also Sutler v. 2Mwe, 10 Sim. 317. 
[In Sefflis v. Goldschmidt, 19 Vos. 566, 
1 Mer. 417, it was admitted (impro¬ 
perly as it now appears) that legacies 
to each of the children of the tes¬ 
tator’s sister “ whether bom or here¬ 
after to bo bom,” would include eve^ 
child whenever bom, unless the will 
showed a contrary intention; and 
proceeding on that admission Sir W. 
Grant held that this contrary intention 
had not been shewn; and he relied on 
the provision that if the sister should 
die before all her ohildrmi had attained 
twenty-one, the interest of the lega¬ 
cies provided for such children as 
should be under age, or a competent 
part thereof, should be applied in their 
maintenance; whereby ne considered 
that the testator had shewn that in his 


view she could not die leaving any 
child who would not be entitled to 
maintenance, and consequently to a 
legacy. But in Haller v. Lowe, 10 
Sim. 317, a similar provision was dis¬ 
regarded.] 

{h) Tho reason last assigned by tho 
M. B. is the only one which character¬ 
ises this class of oxcepted cases. Tho 
former argument would apply equally 
to cases within tho genorjl rule stated 
ante, p. 178. [It has indeed been sug¬ 
gested that tneso excepted oases fur- 
nitdi tho general mle, from which Mogg 
V. Mogg and Gooch v. Gooch, os relating 
only to real estate, are themselves the 
exception, Duta v. De Lwera, 6 App. 
Ca. 134, 135. No reason is given why 
there should bo any such distinction 
between real and personal estate, im- 
less a vague allusion to the feudal 
STOtem was so intended. A distinc¬ 
tion derived from this source would, 


n2 
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It seems to be established, too, that the expression children to 
he bom or children to he begotten, when occurring in a gift, 
under which some class of children bom after the death of the 
testator would, independently of this expression of futurity, bo 
entitled, so that the words may be satisfied without departing 
from the ordinary constmction, that construction is unaffected 
by them. 

Thus, in Paul v. Compton (i), where a testator bequeathed the 
residue of his personal estate in tmst for his wife for life, and 
after her decease unto such of his daughters and such of their 
children as sho should by will appoint, recommending her “ to 
provide for such child or children as may hereafter he horn of 
my said two daughtersand, in default of such disposition, 
then in tmst for the children of the daughters; Lord Eldon 
held that this power to the wife did not authorise her to appoint 
to children not horn in her lifetime. 

So, in Whitbread v. Lord St. John (A), he decided that a be¬ 
quest unto and among the child and children of A. bom and to 
he horny as many os there might bo, when and as they should attain 
their age of twenty-one years or he married with consent, was con¬ 
fined to his children living at the death of the testator and those 
who afterwards came in esse before the first share vested in 
possession, according to the mle before adverted to (/). 


[however, tell the other way, eince 
zeudal law accelerates the vesting’ of 
estates and (by consequence) the ascer¬ 
tainment of cliisscs. 

Spraekling v. Ranier, 1 Dick. 344, 
was also cited (5 App. Ca. 133) as a 
“ direct authority” that the words in 
question do not enlarge the class. But 
in that case the gift was to Q-. for 
life, and afterwards to liis sons and 
daughters, and their children, if any 
then dead, equally, per stirpes; and if 
G. should die without issue, then to 
tho sons and daughters of M., lawfully 
begotten or to be begotten, and their 
children, in case any of them should 
be then dead leaving issue, equally, per 
stirpes. G. died without issue in the 
testator’s lifetime. At tho death of 

G. , M. had three children, and after 
the testator’s death gave birth to a 
fourth. It was held % Sir T. Clarke, 

H. B., that only such of the children 
of m., as were nving at the death of 
G. were entitled. ”The Court (he 
said) will sometimes extend the words 
' then living ’ to those Uving at the 
time of the will, but never further 


than tlie death of the testator.” It 
is plain, therefore, that the decision 
turned on the word “then” tying 
down tho class to the death of G., and 
that the case has no bearing upon the 
question under consideration. 

It is true that Butler v. Lowe was 
treated by Sir L. Shadwell as a case 
within ” the general rule;” but, hav¬ 
ing regard to tho argument in that 
case, this must have meant ” the gene¬ 
ral rule respecting distinct legacies.” 

It may be added that Bias v. lie 
Livera did not, and could not, raise the 
precise point. That case turned on 
the construction of a mutual will, exe¬ 
cuted by hiuband and wife according 
to the Boman-Dutch law of Ceylon, 
and operating at different times on the 
different moietiesof the joint property; 
a very different instnment from an 
English will.] 

(i) 8 Ves. 376. 
a) 10 Yes. 162. 

(0 See ante, p. 160. {Lo.Eddowet'r. 
Eddowea, 30 B^v. 603, the bequest was 
not so confined: Whitbread v. St. John, 
however, was not cited. 
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[So, in Parsons v. Justice (»i), where the gift was to A. for life, ciup. xxx. 

and after her death to all the children of B. who should he living_ nor by 

at the testator’s death or he horn afterwards who should attain Jhejford8 ‘‘to 
twenty-one; it was held by Sir J. Romilhj^ M.E., that the class my death.” 
was to he ascertained on the happening of the latter of the two 
events, viz. the eldest child attaining twenty-one and the death 
of A., and that no child born after the death of A., which 
happened last, could participate. This decision is the more 
emphatic because the will contained a provision that “ no child 
attaining twenty-one should be excluded from his shore in con¬ 
sequence of any other child or children having previously attained 
a vested interest in his share or shares, but that each child attain¬ 
ing in B.’s lifetime a vested interest in his share should thence¬ 
forth during BJs life be entitled to receive the whole income of 
his vested share for the time being, subject to the contingent 
right of any after-born child to such vested share.”] 

But if the bequest is to “ such children as shall hereafter be 
bom during the lives of their respective parents,” of courso this 
constmction is excluded by the express terms of the will, and all 
the after-bom children will be let in, whether bom before tho 
period of distribution («) or not. 

It has been decided, too, that the words “ which shall be not con- 
begotten,” or “ to bo begotten,” annexed to tho description of cl»il- 
ohildren or issue, do not confine the devise to future cluldron; 
but that the description will, notwithstanding these words, in¬ 
clude tho children or issue in existence before tho iflaking of tho 
will (o). 

This doctrine is as old as the time of Lord CohCf who says (j»), 
that as prooreatis shall extend to the issues begotten afterwards^ 
so prooreandis shall extend to the issues begotten before. [And 
in Almack v. Horn (y), where a testator devised real estate to his 
daughter A., a widow, and his granddaughter B., and tho sur¬ 
vivor for Hfe, remainder to all the children of A. and B. lawfully 
to be begotten as tenants in common in tail; B. was the only 
child of A.; but notwithstanding this (r), and the apparently 
future import of the expression “ to be begotten,” it was held by 


[(m) 34 Beav. 698.] 

(ft) Scott r. Earl of Searborotigh, 1 
B^v. 186. 

(o) J)oo d. James y. Hallett, 1 M. & 
Sel. 124. See the same principle ap¬ 
plied to a deed, Jlewet y. Ireland^ 11*. 


W. 426, [2 Coll. 344, n.]. 

(/>) Co. Lit. 20 b. 

[(^} 1II. & M. 630. 

(r) See analogous cases upon gifts 
to next of kin, ante, p. 131.] 
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OHAP. XXX. [Sir TF. P. Wbocf, V.-C., that she was entitled with her own 
children to share in the remainder; the correct view in hia 
opinion being that the expression had no reference at all to time, 
but merely pointed out the stirps.] 

seems that even the words hereafter to be bom” 
not exclude will Dot exclude previously-bom issue (s) ; [a construction first 
«teting cha- applied to cases (though not now confined to them) where the 
word heirs or issue, to which the phrase in question was added, 
was a word of limitation, not giving an estate by purchase to 
any other person than to him whose heirs were mentioned; and 
this] Lord Talbot said was to prevent the great confusion which 
would arise in descents by letting in the younger before the elder. 
But, as a rule of construction, it must be founded pn presumed 
intention; it supposes that the testator, by mentioning future 
children, and them only, does not thereby indicate an intention 
to exclude other objects, and in this view is certainly an excep¬ 
tion to the maxim, expressio unius est exclusio alterius. 

[In a case {t) where by a codicil a testatrix revoked a legacy 
given by her will to her sister A., and gave a like sum in trust 
for her during her life, and after her death for “ the child or, if 
more than one, for all and every the children of A., whether by 
hex 2 ire 8 eid or any future husband,” it was held by Sir W. P. Wood 
that a child, who was the only child of A. by a former husband 
(who was dead at the date of the will) was entitled. “ Neither 
internally nor externally,” said the V.-C., “ was there any evidence 
of an intention to exclude this child by a former husband. The 
testatrix whd had by her will given the legacy to her sister abso¬ 
lutely, revoked by codicil the absolute gift, and after giving her 
a life interest, introduced the provision for the children. She 
knew that her sister had one child living. There might be more, 
and it was immaterial to her whether those others should be by 
the present or any future husband of her sister”] (m). 


W JIMlethwaite v. Cartwright, Cos. 
t. Talb. 31; which scemB to overrule 
tho position of Lord Hale, that the 
words “ in posterum procreandis” ex¬ 
clude sons bom befoit!, on account of 
tho peculiar force of “in posterum;” 
Hal. MSS. cit. Co. Lit. 20 b, n. 3; 3 
Leon. 87. 

[(<) £e Fickup'a Will, 1 J. & H. 
389.1 

(«) Compare the principle of these 
cases with that of Shuldam v. Smith, 6 
Low, 22, ante, Vol. I. p. 822. Tlie 
cases in tho text strongly exemplify 
the anxiety of the Courts to avoid 


giving devises to children, an opera¬ 
tion that will restrict them to certain 
classes of children. See judgment in 
Matehwick v. Cock, 3 Ves. 611, where 
after-bom children were admitted to 
participate in a provision for mainten¬ 
ance out of income in favour of “chil¬ 
dren’ * generally, though the disposition 
of the property itself, out of which ^e 
income was to arise (and the objects of 
which, it might be presumed, were in¬ 
tended to be the same as those of the 
maintenance provision), was ooqflned 
to the existing children. iFreomantlo 
V. Taylor, 16 Ves. 363.] 
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Sir W". Omni thought (u), that a gift over, in case certain per- chap. jox. 
sons **shall happen to die in my lifetime,” though strictly import- «5A««hap;~ 
ing futurity, might bo understood as speaking of the event at P®“ 
whatever time it may happen, whether before or after the will; 

[applying the rule that the prior limitation being, by what means 
soever, out of the case, the subsequent limitation takes place. 

But the context may require expressions of this kind to be Unless the 
construed strictly as importing time future. Thus, in Earltj v. to' 

Benhow (?r), where a testator gave legacies of 600/. each to A., oxoludethem. 
B., C. and D., four of the grandchildren of his brother Henry, 
and by a codicil bequeathed 600/, “ to each child that may he 
bom to either of the children of either of my brothers lawfully 
begotten:” it appeared that at the date of the codicil and of the 
testator’s death, there were living, to his knowledge, several 
grandchildren of his brothers besides A., B., C., and D., (and for 
whom no provision was made except by the codicil,) and several 
children of brothers, one at least of which brothers survived the 
testator. Under these circumstances. Sir J. K. Bruce, V.-C., 
held that neither of the legatees named in the will was intended 
to take any benefit by the codicil so as to give double legacies; 
and appeared to entertain an opinion equally adverse to all 
grandchildren living at the date of the codicil, although not 
named. Sir J. Romilly, M. B., before whom the latter point 
was afterwards argued {x), decided it in conformity with that 
opinion: he thought it was concluded in principle by the pre¬ 
vious decision, in which he concurred. And both decisions were 
upheld by the Court of Appeal (y).] • 

The preceding citation from Lord Cohe has anticipated tho Words^^ 
observation (which properly finds a place here), that a gift to 
children “bom” or “begotten” will extend to children coming 
in esse subsequently to the making of the will, and oven after children, 
the death of the testator, where, the time of distribution under 
the gift being posterior to that event, the gift would by the 
general rule of constmetion include such after-bom children. 

Thus, where (z) a testator bequeathed certain funds to tmstees 
in trust for his wife for life; and, after her decease, in trust to 
transfer the same unto and among all and every the child and 

(v) In Christopherson y. Naylor, 1 {x) Early v. Middleton, 14 Bear. 

Mer. 326. [See dso Be Sheppard'a 453. 

Trutt, I E. £ J. 269. (y) Tovmaend v. Early, 1 D. F. & J. 

(w) 2 CoU. 342. And see WUhineon 1, affirming 28 Bear. 428.] 

V. Adam, I V. & B. 422, 468. (;) Browne v. Groombriage, 4 Mad. 

493. 
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Legacy to 
every diild E. 
hath extended 
to future 
(diildren. 


Gift to (diil- 
dren hom at a 
time named: 
tliey need not 
survive. 


DEVISES AND. BEQUESTS TO CHXliDBEN 

children lawfully begotten of the testator’s nephews and niece by 
their then or their late respective wives and hushand; Bir t/*. 
Leachy V.-O., held that the bequest comprehended [children 
horn after the death of the widow, i. e. it is presumed (for she 
died before the testator) in the interval between her death 
and his.] 

So, in Eingrose v. Bramliam (<i), children horn in the interval 
between the making of the will and the death of the testator 
were let in under a bequest to A.’s children; “50/. to every child 
he Jmth by his wife E., to he paid to them by my executors 
as they shall come of age.” It was even contended that the 
bequest extended to children horn after the death of the testator 
and before the majority of the eldest; and Sir E. P. Ardm 
rested his objection to this construction, not solely on the force 
of the word “ hath,” hut on other grounds; particularly that it 
would have the effect of postponing the distribution of the 
general residue, until the number of pecuniary legatees could he 
ascertained. 

It is not to he inferred, however, that because the Courts in 
the preceding cases have refused to allow the claims of after- 
born children to ho negatived by expressions of a loose and. 
equivocal character, they would deny all effect to words 
studiously inserted with the design of restricting a gift to 
children to existing objects, though the reason or purpose of 
the restriction may not he apparent: as in the instance of a gift 
to children “ now living,” which we have seen is confined to 
children in existence at the date of the will (5). [And effect has 
sometimes been given to the word “bom” or “begotten” by 
considering it as intended to apply to objects not strictly or 
primi facie included in the class, where otherwise the word 
would have been inoperative (c). 

And hero it may be observed that, under a devise to children 
horn at a particular time, children take a vested interest 
immediately on their birth, not subject to be divested by death 
before the specified period (rf). But it is otherwise, of course, 
if the gift is to children thing at the time. In Fox v. Oarrett (e), 
where the gift was to A. for life, and if he should die (as he did) 

(a) 2 Cox, 384. [See aleo J)tfe d. did not but meant “ have at testator’s 
£ur(on v. Jf^Aite, 1 Ex. 526, 2 Ex. 797, death.”J 
vhei;.^ however, the only question was (5) Vide ante. Oh. X. 

whether an immediate gift to **ohil- n«) See next chapter, 
diren who haw issue,” included chil* (a) FaUrton v. iKiVfs, 18 L. J. Ch. 
dren who had no issue until after tea* 449, 14 Jur. 126. 
tator’s death; and it was held that it (e) 28 Beav. 19.] 
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♦ 

[without children, then to the children of B. and C., who should chap. xxx. 
he living at the decease of himself, the testator, and A.; it was 
held that this meant living at the death of the survivor of the 
testator and A.] 


II. 6. It should he observed, that in the application of the 
preceding rules, and, indeed, for all purposes of construction, a 
child en ventre sa mere is considered as a child in esse [if it will 
he for its own henefit to he so considered]. This was finally 
established in JDoe v. Clarke {f)^ which was an ejectment 
directed by Lord Thurlow, in consequence of a difference of 
opinion between himself and Sir LI. Kenyon^ M. R., on the 
claim of a posthumous child under a gift to all the children of 
C. who should he Iking at the time of his death; the former 
maintaining the competency, and the M. R. the incompetency, 
of the child en ventre sa mere to take as a “ living ” child (y). 

The case of Clarke v. Blake afterwards came before Lord 
I^ughhorough (A), on the equity reserved, and, in conformity to 
the decision of C. P., he held tlie posthumous child to bo entitled. 
Indeed so completely is the point now set at rest, that the claim 
of a child en ventre sa more under a bequest “ to the child and 
children begotten and to be begotten on the body of A., who 
should be living at B.’s decease,” was admitted sub silentio in the 
much-discussed case of Mogg v. Mogg (f). 

It being thus settled that children en ventre wore entitled 
under the description of children Uving^ the only doubt that 
remained, was whether they would bo held to comd under the 
description of children born; and that question also has been 
decided in the affirmative (A). The result then is to read the 
words “living,” and “bom,” as synonymous vriih.procreated; 
and, to support a narrower signification of such terms, words 


Children en 
ventre, when 
included. 


Held to take 
as objects 
living at a 
given period. 


Child cn 
ventre enti¬ 
tled under de¬ 
scription of 
children bom. 


(/) 2 H. Bl. 809. 

(g) Clarke v. Blake^ 2 B. C. C. 321; 
(overruling Pierson v. Oarnett, 2 B. C. 
C. 47 ; Cooper v. Forbes^ ib. 63 ; Free- 
inantle v. FreemantU, 1 Cox, 248). [Tho 
child en ventre is suppos^ to bo ac¬ 
tually bom at the period of distribu¬ 
tion ; if on that supposition ho would 
have been illegitimate, as, if his 
mother is then unmarried, he will not 
take, although the mother may be mar¬ 
ried before 1^ actual birth, Be Corlass^ 
1 Ch. D. 460.1 
(A) 2 Yes. jun. 673. 


(f) 1 Her. 654. See also Rawlins v. 
Rawlins, 2 Cox, 425. These cases 
demonstrate that the distinction laid 
down in Northeg v. Strange, 1 P. W. 
341,, between a devise to children gene¬ 
rally and to children living at a given 
period, with reference to the admission 
of children cn ventro, is unfounded; 
nor would it have been deemed worthy 
of remark had not tho ease been cited 
(1 Belt’s Yes. 113, Editor’s note) with¬ 
out an explicit denial of its authority. ' 
(A) Trowery. Butts, 1 S. & St. 181. 
See also Whitelock v. Eeddon, 1 B. & 
P. 243. 
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Child en 
ventre is not 
considered in 
esse except 
for its own 
benefit. 


Whether chil¬ 
dren en ventre 
take under a 
gift to rela¬ 
tions ; 


-under a 

devise to A. 
and his chil¬ 
dren. 


DEVISES AND BEQUESTS TO CHILDREN. 

pointedly expressive of an intention to employ them in a special 
and restricted sense must be used. 

[The rule of construction prevails wherever it makes the unborn 
child an object of gift, or of a power of appointment {l)y or 
prevents a gift to it (m), or an estate otherwise vested in it, as 
by descent («), from being divested. But it is limited to cases 
where the unborn child is benefited by its application. Thus in 
Blasson v. Blasson (o), where a testatrix directed a fund to 
be accumulated, and when the youngest of the children of A., 
B. and C., who should have been bom and should be living 
at her death should attain twenty-one, to be divMed among 
such of the children of A., B. and C., as should then be living: 
two children who were en ventre at the death of the testatrix 
were held by Lord Wcstbnnj not to be “ born and living ” at 
her death, because, although by holding them to be then bom 
and living, the period of accumulation would have been ex¬ 
tended, and the class of children consequently enlarged, that 
constmetion was not needed for the purpose of admitting the 
individuals who were en ventre to share in the fund.] 

It should be observed, that in Bennett v. Money wood (jo). Lord 
Apaley considered that the admission of children en ventre was 
confined to devises to children, and refused to let in such a 
child under a devise to relations. This decision does not appear 
to have been expressly overmled; but it is conceived that the 
present doctrine, and the principle upon which, the late cases 
have proceeded, that a child en ventre sa mere is for all pur¬ 
poses a chikl in existence, and even honiy conclusively negative 
any such distinction {q). 

[It has also been suggested (r), that a child en ventre is not a 
child in existence for the purpose of applying the second branch 
of the rule in Wildes ease («), according to which, if one devises 
land to A. and his children, and A. has children at the time of 
the devise, they take jointly with A. But the case did not 
require a decision on this point.] 



Re Fameomhe^s Trusts, 9 Ch.- D. 


(»*) Fearee v. Carrington, L. E., 8 
Ch. 969. 

Burdet v. Hopegood, 1 P. W. 486, 
and see other coses cit^ 1 S. & St. 
162 ;’ 183 . 

(o) 2 D. J. & S. 665.] 

(p) Amb. 708. 

[(l^) See aoo. Sugd. Fow. 653, 8ih 


ed. Re Gardiner's Estate, L. R., 20 E^. 
647 (gift to brothers and sisters},' is 
codtra. The V.-C. {fiacon) would 
even appear to have denied generally 
the doomno that in applying the pre¬ 
ceding rules a child en ventre is to 
deemed in esse: sed qu. 

(»^ By Kelly, 0. B., Roper v. Roper, 
L. R., 3 C. F. 32. 

{») Post, Ch. xxxvm. 


PDF Compressor Pro 


SUBSTITUTION OF ISSUE FOE PARENTS. 

III. Sometimes questions arise on the construction of clauses 
substituting the children of legatees who die before the period 
of distribution or en] 03 nnent. Most of these questions will bo 
found in other parts of the present work, especially in a sub¬ 
sequent chapter, which treats of the period to which words 
providing against the death of a prior devisee or legatee, coupled 
with a contingency, are to be considered as referring (t). But 
there is one point which it is convenient to notice in this place, 
because [at one time the authorities were conflicting, some of 
them maintaining] a construction which seemed to be hardly 
reconcilable with the principles of analogous cases, and to be 
peculiar to clauses of substitution in favour of children. The 
point occurs where children are substituted for legatees dying 
before a given period (usually the period of distribution), without 
any express requisition that the children thus substituted shall 
survive such period: and the question is, whether the substituted 
gift is by necessary intendment to be construed as apjAying 
only to such issue as may happen to be living at such period, or 
whether the issue surviving the parents are absolutely entitled; 
in other words, whether the gift to the issue is by implication 
subject to the same contingency of survivorship as the gift to 
the parents. The prevalent notion before any adjudication on 
the subject, seems to have been, that in such cases it was not 
allowable to engraft on the gift to the issue an implied quolifl- 
cation, in order to assimilate their interest to that of their 
parents; and this strictness of construction was considered to bo 
warranted by the apparently analogous cases establishing that 
accruing shares are not, by necessary implication, subject to 
clauses of accruer which the testator has in terms applied to 
original shares only; there being, it is thought, no such irre¬ 
sistible inference that the testator has the same intention in re¬ 
gard to original and the accruing shares, os to supply the defect 
of expression. The application of this strict rule [was, however, 
supposed] to defeat the probable intention, and the more liberal 
construction was sometimes adopted of extending to the children 
the qualification affecting the shares of the original objects of 
gift (u). 

[(<) Gh. XLIX.; alflo Ch. XXXII., v. Holgate, L. 11., 1 H. L. 17o. Eyre 
B. 1, ad fin.; Ch. XL. v. Maraden, 2 Kee. 664, may perhaps 

' (m) Bemett v. Merrman^ 6 Beav.360; be supported by <ho reference / “in the 
Maegregor y. Maegregor, 2 Coll. 192; same manner,” &c.) to the gilt to the 
Bmny y. Clarke^ 1 D. F. & J. 426; Be parents: see Smith y. Palmer, 7 Hare, 
CorrU?a 82 Beay. 426; and other 229. Turner y. Sargent, 17 Beay. 616, 
cases to the same efileot cited inMartin was an executory trust. 
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Clauses of 
substitution. 


Whether 
shares of chil¬ 
dren are by 
necessary im¬ 
plication sub¬ 
ject to the 
same contin¬ 
gency as their 
parents. 
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Children not 
required to 
Burrive the 
period of dis« 
tribation, 
though their 
parents are; 


DEVISES AND BEQUESTS TO CHILDEEN. 

[It is probable, however, that the testator does not contemplate 
the precise event, and ** a judge is not justified in departing 
from the plain meaning of words which admit of a rational 
interpretation, for the purpose of giving effect to an assumed 
intention, which appears to him to be more rational, or more 
consistent with the rest of the wiU” (a?). Moreovw, it is not 
dear that the testator’s real intention was carried into effect by 
the construction adopted in those cases. “ It is said,” observed 
Sir W. P. Woody V.-C. (y), “ that there is no satisfactory reason 
why a condition of survivorship should attach to a parent and 
not to a diild,—a remark with which I cannot altogether agree, 
for there is very considerable difference in the positions of the 
parents and their issue. It is intelligible that a gift to children 
should be limited to those who survive the tenant for life, there 
being a gift over to their issue; but in the case of issue, why 
a share should be distributed among surviving issue, giving 
nothing to the representatives of those who may bo dead, is not 
BO clear. If all are to participate, any of them, in making 
arrangements on marriage, or otherwise, may rely upon this, 
that should he die before the share falls m, his family will take 
it. This observation does not apply to the case of children, 
under a condition that they must survive the tenant for life, 
with substituted gifts to issue, because, notwithstanding the 
condition of survivorship, their families are provided for. On 
the construction that would limit the issue entitled to those who 
survive the tenant for Kfe, the objects of the testator’s bounty 
are placed* in a position which is not such as the testator would 
desire. To these considerations must be added the inclination 
of the Court to avoid the suspense of shares, as far os can be 
done consistently with the expressed intention, and to favour 
early vesting.” 

These considerations were, in repeated instances, held to 
outweigh the authority of the decisions above referred to, and it 
is now settled that children ore not by implication required to] 
survive the period of distribution as expressed with regard to 
their parents in whose place they stand, [whether the gift to the 
issue be original—as where it is to such of a class of legatees as 
survive the period of distribution, and the issue of such as are 
then dead(fl)—or strictly substitutional, i.e. divesting a previoiis 

[(x) Per Lord Westbui'y, L. B., 1H. 302, approved by Turner, L. J., JBe 
L. 189. TeWt Truet, 3 D. P. & J. 293. 

(y) Se Wildman^e Trmte, 1 J. & H. (a) Martin v. Solgate, L. B., 1 H. 
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MIS-SnATEMElIT OP THEIR NUMBER. 

I 

[vested gift to the parent (ft). And though the child dies before 
its parent, it will stiU be entitled, if the gift to it he original (c); 
but not, it seems, if the gift be substitutional (d). And where 
the gift to issue is original, it has been held that if it be to the 
issue of such of the prior legatees as die leaving issue, issue who 
predecease their parent will not be entitled (<>). But the better 
opinion appears to be that if any issue survive the parent, the 
interest of all, whether they survive or not, will be preserved (/).] 


IV. It often happens, that a gift to children describes them 
os consisting of a spooifiod number, which is less than the 
number found to exist at the date of the will. In such cases, 
it is highly probable that the testator has mistaken the actual 
number of the children; and that his real intention is, that all 
the children, whatever may be their number, shall be included. 
Such, accordingly, is the established construction, tlie numerical 
restriction being wholly disregarded. Indeed, unless this were 
done, the gift must bo void for uncertainty, on account of the 
impossibility of distinguishing which of the children were 
intended to bo doocribod by the smaller number specified by 
the testator. 

Thus in Tomkins v. Tomkins (y), whore a testator, after 


[L. 176. See also Re Orton*» Trusts^ 
Ij. R., 3 Eq. 376. The previous do- 
cisioua were Stanley v. Wise, I Cox, 
432; Lyon v. Coward, 15 Sim. 287; 
JSarker v. Barker, 6 De G. & S. 763; 
Bellamy v. Hill, 2 Sm. & Gif. 328; Ite 
Bennett's Trusts, 3 K. & J. 280; Crause 
V. Cooper, 1 J. & H. 207 ; lie Wild- 
man's Trusts, ib. 299; Harcourt v. Ilar- 
coMrf, 26L. J. Ch. 636 (deed); Lanphier 
V. Buck, 34 L. J. Ch. 650, also reported 
2 Dr. & Sm. 484, where the maxgiiial 
note misstates the gfift. 

(6) Re Turner, 2 Dr. & Sm. 601; 
Bodgson v. Smit^on, 21 Bear. 354. See 
also Boaters v. Scales, 13 Beav. 60; 
Buckle y. Fawcett, 4 Hare, 636, 646; 
Ra PeU'a Trust, 3 D. F. & J. 291, in 
which three oases the gift was to the 
parents, or such of them as survived 
and the issue of such as were dead; 
which is a vested nft, subject to be 
^vested in favour m issue if any, and 
if none in favour of survivors. And 
Bee^ Merriek’s Trust8,L.'R., 1 Eq.6dl, 
which was treated by Wood, Y.-G., as 
a substitutional gfift to issue; but see 
the definition given by Kindersley, 
y.-C., 2 Dr. & &n. 494, and by Lora 
Westbury, L. B., 1 H. L. 181. 

Pearson v. Stephen, 6 Bli. N. S. 203, 


2 D. & Cl. 328, has been cited contra; 
but though the decree as drawn up ap¬ 
pears to support the doctrine that in a 
case of substitution the issue are im¬ 
pliedly subject to the same conditions 
as their parent, the only point argued 
in the ease was whether, under a gift 
of personalty to several and their issue 
per stirpes, “issue” was a word of 
limitation or purchase, i. e. whether 
the parents took absolutely, or for life 
only with remainder to their children. 
See per Kindersley, V.-C., 34 L. J. 
Ch. 659. 

(e) Lanphier v. Buck, 2 Dr. & Sm. 
484 ; Smith's Trusts, 7 Ch. D. 665; 
notwithstanding Humfrey v. Humfrey, 
2 Dr. & Sm. 49. 

{d) Re Turner, 2 Dr. & Sm. 601; 
Hurry v. Hurry, L. R., 10 Eq. 346. 
And see Re Bennett's Trusts, 3 it. & J. 
280; Crause v. Cooper, 1 J. & H. 207; 
Re Merrick's Trusts, L. R., 1 Eq. 651; 
all decided by Wood, Y.-C., as cases of 
substitutions trusts. 

(«} Thompson v. Clive, 23 Beav. 282; 
per Kindersley, Y. -C., Lanphier v. Buck, 
2 Dr. & Sm. 499. 

(f) Re Smith's Trusts, 7 Ch. D. 666 ; 
and see cases Ch. XLIX., ad fin.] 

(y) Cit. 2 Yes. 664, oit. 3 Atk. 267, 


189 


OSAP. XXX. 

In what oases 
the children 
must survive 
their own 
parents. 


Rule where 
number of 
children is 
erroneously 
referred to. 


Gift to A.’8 
three children, 
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DEVISES AND BEQUESTS TO CHILDBEN. 


CBAP. XXX. 


there being 
four, held to 
oomprdiend 
aU. 


Bequest to the 
two daughters 
of T., there 
being three. 


Feouniaij 
legacy given 
to three, held 
that the 
fourth took 
one of equal 
amount. 


Gift to four 
-with a blank 
as if for 
names, there 
being five. 


bequeathing 20/. to his sister, gave to her three children 50/. 
each; and the legatee hod four; Lord Hardmcke held that they 
were all entitled. 

So, in Scott V. Fenoulhett (A), a bequest to 0. of 500/. and 
the like sum to each of his daughters, if both or either of them 
should survive Lady C.,” was hold to belong to three daughters 
who were living when the will was mode. It was contended, in 
this case, that the bequest was intended for two daughters who 
resided very near the testator, the third living at a great distance 
from him*; but as the point had not previously been raised in 
the cause, and it appeared that the testator knew the lost" 
mentioned daughter, Lord Thurloic refused an inquiry. 

Again, in Stehbing v. Walhey (/), where a testator bequeathed 
certain stock unto “ the two daughters of T. in equal shares,” 
during their lives; and if cither of them should die, then to pay 
the whole to the survivor during her life, and in case both should 
depart this life, then the whole to fall into the residue. At the 
date of tlie will T. had three daughters, all of whom were hold 
to be entitled ; Sir LI. Kenyon^ M. R., declaring that ho yielded 
to the authority of the cases, and not to the reason of them. 

So, in Garvey v. Hibbert (/r). Sir W. Grant, on the authority 
of the last case, held four children to be entitled under a bequest 
“to the three children of D.” of 600/. each. In this case a 
question arose whether, in the adoption of this construction, 
the aggregate amount of the three legacies was to be divided 
among the four, or each of the four was to toko a legacy of the 
some amount as was given to each of the three: the counsel 
for the legatees contended only for the former; but the M. R., 
on the authority of Tomkins v. Tomkins (/), adopted the latter 
construction. 

[And in WKechnie v. Vaughan (/«), where 500/. was be¬ 
queathed “ to each of my four nieces the 

daughters of my late brother A.,” and at the date of the will 
there were five. Sir W. James, V.-O., held that each of the five 
was entitled to a legacy of 500/. It was argued that the blank 
shewed an intention to select particular nieces, and that this not 
being effectually done, the gift was void for uncertainty; but 

axid stated from the Begfiator’s Book, where it is erroneously stated to be a 
19. Yes. 12G; [Morrmn v. Martm, 6 bequest to daughters. 

Haro, 607 ; Spencer v. Ward, L. B., (t) 2 B. C. C. 86, 1 Cox, 260 ; \Lee 

9 Eq. 607 ; S» Basaefa Batata, L. B., v. Fatn, 4 Haro, 249 ; Bee v. Zee, 10 

14£q. 64]. See the same principle ap- Jur. N. S. 1041.1 
plied to bequests to servants, in Sleeeh ’k) 19 Yes. 125. 

T. Tkorinatott, 2 Yes. 661. [/) Siu>ra, 189. 

(A) 1 Cox, 79, oit. 2 B. C. C. 86, .(m) L. B., 16 Eq. 289.] 
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[the Y.-G. thought that the blank was much more probably due 
to the testator being ignorant of the state of the family, and was 
not enough to take the cose out of the general rule.] 

Again, in Berkeley v. Pnlling («), where a testator directed 
his property to be “ divided into eight equal shares, and disposed 
as follows among the children of A. and B.,” and then proceeded 
to give to some two shares, and to others one, but enumerating 
seven shores only; Lord Gifford^ M. B., considering that this 
was evidently a mistake, held that the property should be 
divided into seven shares. 

In cases the converse of the preceding, i.e. where the number 
of children mentioned in the will exceeds the actual number, of 
course there is no hesitation in holding aU the children to bo 
entitled; and, in Lord Selsey v. Lord Lake (o), a trust for the 
five daughters of the testator’s niece, E., and the survivors and 
survivor of them, was held to apply to a daughter of E. (and 
who was the only daughter at the date of the will), and not to 
sons, of whom there were five at the date of the will; it being 
considered, it should seem, that tlie mere correspondence of 
number was not sufficient to indicate that the word “daughters” 
was written by mistake for sons. 

[But, in Lane v. Green (p), under a bequest of 100/. each to 
the four sons of A., A. having, in fact, three sons and a daughter; 
Sir J. K. BrucCj V.-C., thinking it clear that the testator in¬ 
tended to give four legacies of 100/., held the daughter entitled 
to a legacy as well as the sons.] 

The case of Harrison v. Harrison {q) presents an example both 
of overstatement and of understatement of the true number; the 
bequest being to “ the two sons and the daughter of T. L., 50/. 
each.” There were one son and five daughters living at the date 
of the will, all of whom were held to bo entitled. 

[The ground on which the Court, has proceeded is that it is a 
mere slip in expression (r); and the circumstance that the testator 
knows the true number of children is not a sufficient reason for 
departing from the rule. Thus, whore a testatrix bequeathed to 
the three children of her niece. A., 500/. each, knowing that A. 
had nine children, all the children were held entitled to a 
legacy (s). Evidence was offered that when A. had only three 


CBAP. XXX. 


Division into 
eiffht, there 
being seven 
objects only. 


“To theirs 
daughters of 
E.,’° there 
being one 
daughter and 
five sous. 


To the four 
sons of A., 
there being 
three sons and 
one daughter. 


Testator’s 
knowledge of 
the real num¬ 
ber does not 
affect the 
rule. 


n) 1 Buss. 496. v. Cat-tridge, 13 Sim. 165. 

o) 1 Beav. 151. (r) Per Grant, M. B., 19 Yes. 126. 

XP) 4 De G. & S. 239.] («) Daniell v. DmUll, 3 Do G. & S. 

V) 1 B. A My. 72. [And see Hare 337; Swtt r. I'enoulhett, 1 Cox, 79. 
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DEVISES AKD BEQUESTS TO CHILDBEK. 


OBAP. XXX. 


Rule inap- 

E Uoable un* 
iss there is 
uncertainty in 
the objects. 


dft to four, 
tiiere being 
four of one 
xmariage 
and two of 
another. 


[duldren, tlie testatrix being aware of that fact had made a will 
in the terms stated above, and had, in the intervals after the 
births (of which she was regularly informed) of a fourth and 
ninth child, made a second and third will, and finally the will 
which was in question: and all these wills were in the same 
words. But Sir J. K. Bruce^ Y.-O., thought that assuming the 
admissibility of the evidence (which he .purposely avoided de¬ 
ciding), it was not sufficient to exclude the claim of the six 
younger children. 

And in Teats y. Teats (^), where a testator bequeathed 40/. a 
year “ to each of the seven children now living of A.it was 
proved that a year before the date of the will the testator had 
been informed, os the fact was, that A. then had seven children. 
But in the interval two more were bom; and it was hold, that 
the general mle must prevail, and that all nine were entitled to 
annuities. 

But, as was implied in the very statement of the rule, it is not 
applicable where the context, with such aid if any from extrinsio 
facts as maybe necessary and admissible, points out which of the 
children the testator intended to describe by the smaller number. 
There is then no uncertainty, and the presumption of mistake 
and the consequent rejection of the numerical restriction are 
inadmissible. Thus a gift equally among “ my four nephews 
and niece, namely. A., B., 0. and D.,*’ there being four nephews 
besides D. the niece, was hold to include only those named (<<). 
So where the testator gave a legacy to the two grandchildren of 
A., adding,^ “ they live at X.,” and .A. had three grandchildren, 
but only two lived at X., it was held that only these two were 
entitled {x). 

Again, in Ilampshire v. Peine (y), where a testatrix gave 100/. 
<<to the four children of my late cousin E. B. equally to be 
divided; if any of them should die under twenty-one or unmar¬ 
ried, their share or shares shall go to the survivors of themat 
the date of the will there were living two children of E. B. by 
P. a former husband, both then of age, and four children by B., 
all infants, and it was urged that “ four” ought to be rejected. 
But Sir J. Strange^ M. E., said, ** I should have had some doubt 
if it had not so entirely corresponded with the ofreumstanoeB and 


[(<) IS Beav. 170. named, inR* SuW$Atate, 21 Beav. 314. 

(u) OhnvUU V. Olanville, S3 Beav. (2) Wriffhtton t. Calpert, 1 J. & H. 
802. Bo a “ to tdd the children of 260. 

A.,namd 7 ,” Ac. was confined to those (y) 2 Vee. 216. 
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[dtootioii of the family at that time. Here were not six children chap. xzx. 
by one and the same husband, as it was in Tomkins v. Tomkins^ 
but two broods of children by different husbands; therefore it 
was natural, in pointing out the number, to understand her 
pointing out that particular brood of number four; and so there 
is not that uncertainty os if all the children had been by the 
same husband.” He also adverted to the clause of survivor if 
any should die. under twenty-one, wliich the P. children could 
not, being both of age. It must be observed that the M. E. 
thought there was still some uncertainty left, and that to remove 
it he admitted evidence of declarations by the testatrix that she 
intended th© four B. children only. “ It may be well doubted," 
said Lord Ahinger^ in Doc v. Hiscocks (c), “ whether this was riglit, 
but the decision on the whole case was undoubtedly correct; for 
the ciroumstances of the family and their ages, which no doubt 
were admissible, were quite sufficient to have sustained tho judg¬ 
ment without the questionable evidence.” 

So, in Newman v. Piercey (a), where a testatrix bequeathed 
“ to Mrs. Walden, widow of the late William Walden, 

lOO^., and to each of her three children a like sum of 100/.at 
the date of tho will there was no person answering the descrip¬ 
tion “ Mrs. W.,” &o., consequently parol evidence of tho 

circumstances was admissible to explain that. This evidonco 
showed that William Walden, a half brother of tho testatrix, 
had died leaving a widow and three children; and that she had 
since married P. and (as the testatrix knew) had mne children 
by him. It was held by Sir G. Jessel that tho P. children did 
not answer tho description in the will, for at no period of their 
lives could they be described as the children of “ Mrs. W., widow 
of the late W. W.they were tho children of Mrs. P. and not 
of the widow of W. Taking tho description and the evidence 
together, he thought it clear that tho children of Mrs. W., by 
W. W., were alone intended to take. One of those throe was 
dead at the date of the wiU, but it appeared probable, and was 
assumed, that she did not know it: as far os she knew, there 
wore still three.] 

Of course, if the number mentioned by the testator agree 
with the number existing at tho date of the will, there is no 

[(a) 5 M. & W. S71, ante, Vol. I. ITampshirg v. Teiree, was not cited in 
p. 436. this case.] 

{a) 4 Ch. D. 41. It is singular that 

J.—^^"0L. II. 


O 
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DEVISES AND BEQUESTS TO CHILDREN. 


OEAP. aczx. 


Giftto tes« 
tator’B men 
children, 
naming only 
«u;, there 
being in fact 
eight. 


Whether 
ehildren take 
per atirpea or 
per capita. 

To A. dnd the 
ohildrcn of B. 


ground for oxtending the gift to an after-bom ohild(5), 
[although en ventre sa mere at the date of the mil (c)]. 

On the samo principle as that which governed the preceding 
oases, it has been decided, that where {d) a testator bequeathed 
the residue of his personal estate to be divided equally among 
his men children. A., B., 0., D., E., and F. (naming only s/a?), 
and it turned out that he had eight children when he made his 
will, but from other parts of his will it appeared that he con¬ 
sidered one of his children as fully provided for; the seven other 
children “^^jere entitled. 

V. Where a gift is to the children of several persons, whether 
it be to the children of A. and B. (e), or to the children of A. and 
the children of B. (/), they take per capita, not per stirpes. 

The samo rule applies, where a devise or bequest is [made to 
a person and the children of another person {g ); or] to a person 
described as standing in a certain relation to the testator, and 
the children of another person standing in the same relation, as 
to “ my son A. and the children of my son B.” (A); in which 
case A. tal:es only a shore equal to that of one of the children 
of B., though it may be conjectured that the testator had a 
distribution according to the statute in his view. [So if the 
gift be to A. and B. and their ehildren, or to a class and their 
children, every individual coming within the terms of the 
description, as well children as parents, will take an equal pro¬ 
portion of the fund; that is, the distribution will be made per 
capita (/).] 

t i) Sherer v. Biahop, i B. 0. C. 65. 

(c) Be jEmry*a Jiatatc, 3 Ch.D. 300.] 
a) Uumphreya v. Himphreya, 2 Cox, 

184. See also Garth v. Meyrieky 1 B. 

G. C. 30; [Eddela r. Johnaon, 1 Giff. 

22 .] 

Weld V. Bradbury, 2 Vem. 705; 

Lugar v. Harman, 1 Cox, 260; [Patti- 
aon V. Pattiaon, 19 Beav. 638; Armi- 
taye v. Williama, 27 ib. 346.] 

(/) Lady Lincoln v. Pelham, 10 Ves. 

166; see also Barnea y. Patch, 8 Yes. 

604 ; Walker v. Moore, 1 Beav. 607; 

[Bolyer y. Maekell, 6 Ves. 609; Eecard 
y. Brooke, 2 Cox, 213; Heron y. Stokea, 

2 D. & War. 89. 

{g) Butler y. Stratton, 3 B. C. C. 367; 

Bowding y. Smith, 3 Beay. 641; Riekcdte 
X. Garwood, Sib. 679; Painex. Wagner, 

12'Sim. 184; Amaon x. Harria, 19 Beay. 

210 .] 

(A) BlabMer x. Webb, 2 P. W. 383; 

Williama x. Yatea, 1 C. F. Coop. 177, 

1 Jnr. 610 ; [Hyde x. Cullen, iu 100; 


Linden x. Blachmre, 10 Sim. 626; 
Tomlin x. Hatfield, 12 Sun. 167; Tyn- 
dale X. Wilkinaon, 23 Beay. 74; Payne 
V. Webb, L. B., 19 Eq. 26. InBlackler 
X. Webb, Lord King, 0., said that A. 
and the children of B. should each 
of them take per capita, as if all the 
children had been named by their re- 
spectiye names.” This is not to be 
understood as limiting the class of chil¬ 
dren capable of taking to those Uving' 
at the date of the will; on the contrary, 
the general rule applies by which all 
children bom before the period of dis¬ 
tribution ore admitted to share, Dowd- 
ing y. Smith, 3 Beay. 641; Linden x. 
Blaekmore, 626; Coo^x.Bowen, 

4 Y. & 0. 244. But see Parkina(m?a 
J^ruat, 1 Sim. N. S. 242 ; where, how- 
eyer, the point seems not to haye been 
noticed. Scott y. Scott, 16 Sim. 47, 
went apparently upon the rule in WUd'a 
eaae. 

(t) Cunningham x. Murray, 1 De G. 
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But this mode of construotion mil yield to a very faint ouaf.xxz. 
glimpse of a different intention in the context. Thus the mere 
fact, that the annual income, until the distribution of the capital, 
is applicable per stirpes, has been held to constitute a sufficient 
ground for presuming that a like principle was to govern the 
gift of the capital (A*). [And the same effect was held by Sir 
J. K. Bnteej V.-C., to be produced by the share of one stirps 
being, in the case of its failure before the period of distribution, 
given over to the others, per stirpes (/). And a residue given to 
the children of a testator’s son and daughters, A., B., 0. and p., 
was held by Sir L. Shadicellf V.-O., to bo divisible per stirpes, 
by reason of a gift over of the shares of any of the son and 
daughters (who had previous life-interests) dying without leav¬ 
ing issue, to the survivors and their issue (m). By this clause 
the testator shewed he did not intend a distribution per capita, 
since, in that case, the whole .residue would, by force of the 
original gift, have gone among the children of those who had 
children in equal shares («). 

Children will also generally take per stirpes where the gift 
to them is substitutional, os in the case of a bequest to several 
or their children (o). So, where a testator bequeathed the residue 
of his personal estate to A. for life, and after his decease, unto 
and equally amongst all the children of A., except his eldest 
son J., and amongst the issue of any children of A. who should 
be then dead, and also among the issue of the said J., such issue 
taking ilmr respective parents' share^ it was held, that the issue of 
J. took, per stirpes, with the other children of A*(jo). And 
where residue was bequeathed “ to be equally divided between 
my sisters J. and M. and the issue of my deceased sisters E. and 
A. in equal shares if more than one of such respectm issue;" it 


[& S. 366; Abbay v. Howe, ib. 470; 
Morthey v. Strange, 1P. W. 340; Murray 
V. Mitrray, 3 Ir. Oh. Rep, 120; Imw v. 
Thorp, 4 Jut. N. S._ 447, 27 L. J. Ch. 
649. So where a gift is implied from 
a power to appoint to childr^ or issue, 
J2o Whitest Trust, Joh. 656. As to the 
question whether the parents take an 

a ual share with their children, or a 
e interest in the whole with re¬ 
mainder amongnt the children, see 
post, Ch. XXXVIII.] 

(A;) Brett t. Sorton, 4 Beav. 230; 

{ see Crone y. OieU, 1 Ba. & Be. 449, 3 
)ow, 61; Overton y. Bannister, 4 Beav, 
206. Odierwiae, it seems, where so 
' much only of the income as the trus¬ 
tees may think sufficient is so applic¬ 


able, Kockolds V. Locke, 3 X. & J. 6. 

(/) Netthton v. Stephenson, 18 L. J. 
Ch. 191. See also Archer v. Legg, 31 
Beav. 187. 

(»i} Hawkins v. Hatnerton, 16 Sim. 
410. 

(m) Smith y. Streatjteld, 1 Mer. 358; 
Bolger v. MaekeU, 5 Vos. 609; Armitage 
V. Ashton, W. N. 1869, p. 64 (combined 
effect of will and codicil). 

(o) Trice y. Lockley, 6 Beav. 180; 
Armstrong v. Stoekham, 7 Jur. 230; 
Shailer v. Groves, 6 Hare, 162 ; Burrell 
V. BaskerfieU, 11 Beav. 626 ; Congreve 
V. Palmer, 10 Beav. 436; Timins v. 
Stackhouse, 27 ib. 434. But see Atkin^ 
son V. Bartrum, 28 Beav. 219. 

(p) Minehell v. Lee, 17 Jur. 727. 


o2 
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DEVISES AND BEQUESTS TO CHILDREN. 


CHAP. XXX. 


To A. and B. 
for their lives, 
remainder to 
their children: 
whether 
children take 
per capita or 
per stirpes. 


First, where 
A. and B. are 
tenants in 
common. 


[was hold by Lord Westhury that the word “ respective” shewed 
there was to he a subdivision of what was taken by the issue of 
E. and A.— Le, there must be two subdivisions; consequently 
two subjects of subdivision: hence the primary division was to 
bo per stirpes (5'). 

This question often arises upon devises or bequests to two or 
more persons for their lives, with remainder to their children. 
The conclusion then depends in a great measure upon whether 
the tenants for life take jointly or as tenants in common. If 
the latter, then, as the share of any one will, on his decease, go 
over immediately, without waiting for the other shares, it is 
probable that the testator intended it to continue separate and 
distinct from the other shares, and consequently, to devolve on 
the children per stirpes (r). If otherwise, then it would follow 
that the different shares would go to different classes of children; 
for, after the death of the tenant for life who first died, another 
might have more children, who would be entitled to participate 
in a share of any tenant for life who died afterwards. 

But such an intention, however improbable, must of course 
prevail if clearly indicated. Thus, in StqjJiens v. Hide («), where 
a portion of the residue was bequeathed in trust for the testator’s 
two daughters for their lives, as tenants in common, “ and after¬ 
wards to their or either of their child or children,” and for 
default of such issue, over; one of the daughters died leaving a 
son, and the other without children; and it was held that the 
son was entitled to the whole fund, since the testator had used 
plain words to shew his intent, that whether there was one or 
more children, in either case the child or children should take 
the whole. So in Ahrey v. Newman {t)y where a testator be¬ 
queathed property “ to be equally divided between A. and B. 
for the period of their natural lives, after which to be equally 
divided between their children, that is to say^ the children of A. 
and B. above namedf Sir J. Hominy^ M. B., held, that on the 
death of A. one half of the fund was divisible per capita among 
the children of both A. and B.: he thought the last words of 


[( 9 ) JDaviav. Bonnet, 31 L. J.Ch. 337, v. Borsett, 6 D. H. & G. 670 ; Oolea v. 
8 Jux. N. S. 2C9. See also Hunt v. JFitt, 2 Jur. NT. S. 1226 ; [Turner v. 

Boraett, 6 D. M. & G. 670 ; Sfutnd v. Whittaker, 23 Bear. 196 ; Archer v. 

Kidd, 10 Bear. 310. Legg, 31 Bear. 187 ; Milnea v. Aked, 6 

(r) See accordingly Berg v. White, W. R. 430; Willa v. WiUa, L. R., 20 
Covq;. 777 ; Taniere v. Bearkea, 2 S. & Eq. 342. 

St. 383 ; Wdlea y. Bouglaa, 10 Bear. (») Ca. t. Talb. 27. See all Swabeg 
47; Flinn v. Jenkina, 1 Cioll. 366 ; Ar~ y. Goldie, 1 Ch.D. 380. But see Wal^ 

row V. Melliah, 1 Do G. & S. 366; Boe dron y. Boulter, 22 Bear. 284. 

d. Batriek y. Bogle, 13 Q. B. 100; Re {t) 16 Bear. 431. See also 
laveriek'a Eatate, 18 Jur. 304 ; Brad- Stockford, 3 D. M. & G. 73. 
ahaw v. Melting, 19 Bear. 417; Hunt 
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[the bequest prevented him from reading the preceding words as chap. zxx. 
their respective children. 

Where the property is given to several for life and afterwards 
to the children of some only of the tenants for life, there is no 
difEculty in holding the children to be entitled per capita (w). 

On the other hand, if the tenants for life take jointly, or Secondly, 
(which is for this purpose equivalent) as tenants in common Bl^aro^in^T^ 
with express or implied survivorship, the whole subject of the tenants, 
devise remains undivided until the death of the survivor, and 
then goes over in a mass. In this case there is but one period 
of distribution, and presumably one class of objects; who there¬ 
fore primft facie take per capita (ur). And the same argument 
is applicable although the life interest does not survive, if the 
general distribution among the children is postponed until after 
the death of the last surviving tenant for life (y). 

The case of Smith v. Streaffield (z) may perhaps be referred 
to a similar principle. A legacy was there given in trust to pay 
one-half of the income to A. and the other half to B., for their 
lives, “and as their lives drop and expire, I direct that the 
principal and interest be reserved, and be equally divided among 
their children when they shall severally attain the age of twenty- 
one yearsA. died childless, and it was held by Sir 7F. Gmnty 
M. R., after some hesitation, that the children of B. (who had 
all attained twenty-one) were entitled to the whole sum. The 
reasons of this decision do not,appear, but were probably those 
which were urged in argument, that the direction to reaerve and 
divide at twenty-one rendered the limitation over independent 
of the periods when the previous interests determined.] 

Whore («) a testator bequeathed his “fortune” to bo equally To the 
divided between any second or younger sons of his brother J. * 

and his sister S.; and in case his said brother and sister should J- iiaviug 
not leave any second or younger son, the testator gave and be- 
queathed his said foitune to his said brother and sister; it was 
hold, that there being no son of J., and but one younger son of 
S., such younger son took the whole. 

Here it may be observed, that where the gift is to A. and Gift to A. and 

B.’s children. 

[(«) Swan V. SolmeHf 19 Beav. 471. Compare Shand v. Kidd, 19 Beav. 310; 
i3ee also Sarel v. Sarel, 23 Beav. 87. Begley v. Cook, 3 Drew. 662. 

{x) Malcolm v. Martin, 3 B. C. G. 60; {y) Nockolds v. Locke, 3 K. & J. 6. 

Tearce v. Edmeadca, 3 Y. & 0. 246 ; w) 1 Mor. 358, ox rel.] 

Stevenson v. Gullan, 18 Beav. 690; (a) Wicker v. Mitford, 3 B. P. 0. 

Barker v. Clarke, 6 D. M. & G. 110 ; Tonal. 442. And ace Makolm v. Mar- 
Bar fitt V. Member, L. R., 4 Eq^. 443 ; tin, 3 B. 0. 0. 60. 

Taaffe v. Conmee, 10 II. L. Ca. 64. 
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DEVISES AND BEQUESTS TO CHILDBEN. 


anxp. zzz. 


“ To tho 
ohildren of 
my cousin A. 
and my 
cousin B.” 


■B/s children, or to “my brother and sister’s children,” (the 
possessive case being confined to B. and the sister,) it is read as 
a gift to A. and the children of B., or to the brother and the 
children of the sister, as it strictly and properly imports, and 
not to the respective children of both, as the expression is some¬ 
times inaccurately used to signify (/^). 

So a bequest of a residue to be divided among “ tho children 
of my late cousin A., and my cousin B., and their lawful repre¬ 
sentatives,” has been held to apply to B., not to his children (c). 

[To makq the bequest clearly applicable to the children of B. 
the word “ of ” ought to have been repeated before tho words 
“my cousin B. ” (rf). But the sentence was not strictly 
accurate, even as a gift to B., and not to his children. It ought, 
for that purpose to have run, “ to the children of my late cousin 
A. and to my cousin B.” An intention that the sentence should 
be read as a gift to tho children of B., has therefore been inferred 
from slight circumstances, as, from a bequest, in another part of 
tho will, of equal legacies to the parents A. and B. {e )—a cir¬ 
cumstance which was taken to show that they were to be on an 
equality, and which distinguished the cose from Liigar v. 
Hannan (<?), whore A. was dead at the date of tho will, and was 
BO described.] 


Whether VI. Another subject of inquiry is, whether a gift over, in case 
of a prior devisee or legatee dying without children (/), means 
means Aaviwy without having had or without leaving a child. 
or a Haghce V. 8ayer {g)^ a testator bequeathed personalty to 

Upon A. and A. and B., and upon either of them dying without children, 
then to tho survivor; and if both should die without children, 
children. then over; and it w'as held to mean children li\’ing at the death.. 
The great question in this case was, whether the word 
“ children ” was not used as synonymous with issue (A) inde- 


(A) See Doe d. Jlai/tcr v. Joiiiville, 3 
East; 172. If, however, A. andB. were 
husband and wife (ns if tho bequest 
were to Jolm and Mary Thomas’s chil¬ 
dren), no doubt the construction would 
bo different; it would apply to the 
children of both. 

(c) Lttffary.Harman,ICox,2!i0. [See 
also Stummvoll y. Hales, 34 Beav. 121; 
Re Ingle*a Trusts, L. B., 11 Eq. 678, 
590 (where the construction was aided 
by a reference to “the legacy left to 
B.’’). And see Trail y. Kibblewhite, 
12 Sim. 6, where a gift to “ tho aunts 
of A. and his sister B.’’ was held not 


to entitle B. to a legacy. But see Re 
Davies* Will, 29 Beav. 93. 

(d) Peacock y. Stockford, 3 D. M. & 
G. 73 (“ for the benefit of the children 
of A. and o/B.’’). 

{e) Mason v. Bakcr,^ K. & J. 667.] 
If) Of course this q^tiou'may anse 
where the person whose issue is re¬ 
ferred to is not the prior legatee, but it 
happens rarely to have presented itself 
in such a sbai>e. 

(y) 1 P. W. 634. 

(A) As to which, see Doe d. Smithy. 
Webber, IB. & Aid. 713^ and ante, 101. 
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finitely,, in which case the bequest over would have been void; chap. xzx. 
and the M. R. seems to have thought that, whether it meant 
issue or children^ it referred to the period of the death (t). 

So, in Thicknesse v. Liege (A:), where a testator devised the 
residue of his estate in trust for his daughter for Hfe, and after 
her decease among her issue, the division to he when the 
youngest should attain twenty-one; and if any of them should he 
then dead, leaving lawful issue, the guardian of such issue to 
take his or her shore. But if 1m daughter happened to die without If A. hap- 
any child^ or the youngest of them should not arrive to twenty- 
one, and none of them should have left issue, then over. The 
testator’s daughter at the time of his death had one child, who 
had four children, hut they, as well as their mother, all died in 
the lifetime of the daughter, so that she died without leaving 
issue at her death; and it was held that the devise over took • 
effect. 

[And this construction is more easily adopted when, in another 
part of the will, the testator has used other words signifying 
death without having ever had any children (/).] 

But the words without having children are construed to mean, Without hav- 
as they obviously import, without having had a child. hoVcoS^”’ 

Thus, in Weakley d. Knight v. Rugg (wi), where leasehold struod. 
property was bequeathed to A., “ and in case she died without 
having children,” over; it was held that the legatee’s interest 
became indefeasible on the birth of a child. 

In Wall V. Tomlinson (a), a residue which was given to A. 

“in case she should have legitimate children, failure of 
which,” over, was held to belong- absolutely to A. on the birth 
of a child, who died before the parent. “ Failure” here evidently 
referred not to the child, but to the event of “ having children.” 

[So, in Bell v. Phyn (o), where the bequest was to the testa¬ 
tor’s three children A., B., and C., but in case of the death of 
any of them without being married (jp) and having children, 
then over. Sir W. Grants M. E., held that the share of A. was 
absolutely vested in her upon the birth of a child.] 

The word leaving obviously points at the period of death (q). Word 

“ leaving ” 

(t) But see Massey v. Hudson. 2 Her. (») 16 Vcs. 413. 

136. [(o) 7 Vea. 463. 

(i) 3 B. P. C. Toml. 366. (p) “ Without being maniod ” was 

nb Je^reysv.Gtnnsr, 28Bear,328.] construed to mean “without having 
(/»} 7 T. K. 322. See also Stone v. over been married; ** and tho word 
Mauie, 2 Sim. 490; [lindon v. Findon, “and” as “ or,” ante, Vol. I. p. 519. 

1 De G. & J. 380; Jeffreys v. Conner, (y) Head v. Snell, 2 Atk. 647.] 
sup.] 
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DEVISES AND BEQUESTS 


OBAJP. ZZX. 


xofere to 
period of 
death. 


Sometimes 
oonstrucd 
“ having,” 
BO as not to 
divest {pre¬ 
vious ^t; 


-or inde¬ 
finitely, BO as 
to create an 
entail. 


In case of two 
persons, hus- 
bandaudwife, 
leaving no 
children. 


Distinction 
whore tliey 
are not hus- 
bandondwife. 


Thus a gift to such children or issue as a person may leave is 
held to refer to the children or issue who shaU survive him, in 
exclusion of such objects as may die in his lifetime; and this con¬ 
struction was applied in a case (r) where there was a gift to the 
lawful issue of A. and B., and of such of them as should Jmm 
issue, the latter words being considered as explaining, that the 
word “issue,” in the first part of the sentence, meant those 
who were left by the parent; the consequence of which was, 
that the children who did not survive the parent were not 
entitled to participate with those who did. 

Although, as we have seen, the word “leaving” prim4 facie 
points to the period of death, yet this term, like all others, may 
receive a different interpretation by force of an explanatory 
context. Whore a gift over is to take effect in case of a prior 
legatee for life, whoso children are made objects of gift, dying 
without leaving children, it is sometimes construed as meaning, 
in default of objects of the prior gift, even though such gift 
should not have been confined to children living at the death of 
the parent («). [And in the case of a devise of real estate, a 
limitation over if the devisee should die without leaving children, 
may sometimes give him an estate tail (^).] 

Where the gift over is in the event of tico persons, husband 
and wifo, not leaving children, the question arises, whether the 
words are to be construed in case both shall die without leaving 
a child living at tlie death of cither, or in case both shall die 
without leaving a child who shall survive both. 

As in J)og d. Nemyth v. Knowh («), where the devise was to 
William Smyth and Mary his wifo, and the survivor of them, 
during their lives, then to Mary their daughter, or, if more 
children by Mary, equal between them; and, in case they leave 
no children, to their heirs and assigns for ever; it was held that 
the fee simple became vested under the lost devise, when the 
survivor of William and Mary (namely William), died leaving 
no children of their marriage surviving him, though a child was 
living at the death of Mary; Bayley, J., observing—“ they 
cannot be said to leave no children till both are gone.” 

If the several persons, on whose decease without children the 
gift over is to take effect, be not husband and wife, the obvious 

M.pVoM V. C)'08s, 7 Sim. 201. XXXVHX. The same may be said of 

[(«) Maitland v. Chalic, G Mod. 243, the woi'ds “dying without children,” 
and other cases, Gh. XLIX., ad fin. JBacon v. Cosby, 4 De G. & S. 261,statra 

(<) See Jtaygett v. Beatty, 5 Bing. post, same chap.] 

243, and other cases stated post, Ch. (u) 1 B. & Ad. 324. 
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oonstruotion is to rood the words os signifying, “ in cose each or chap. xxz. 
eveiy suoh person shall die without leaving a child living at his 
OT her own decease,” supposing, of course, that the testator is 
not contemplating a marriage between these persons, and their 
having children, the offspring of suoh marriage; a question 
which can only arise when the persons are of different sexes and 
not related within the prohibited degrees of consanguinity; for 
the law will not presume that a marriage between such persons, 
i. e. on illegal marriage, was in the testator’s contemplation. 

VII. We are now to consider the construction of gifts to aiftsto 
younger children^ the peculiarity of which consists in this, 
that as the term younger children generally comprehends the 
branches not provided for of a family (younger sons being 
excluded by the law of primogeniture from taking by descent), 
the supposition that these ore the objects of the testator’s 
contemplation so far prevails, and controls the literal import of 
the language of the gift, that it has been held to apply to 
children who do not take the family estate, whether younger or WJjcro tho 
not (jp), to the exclusion of a child taking the estate, whether parent * 
elder or not(y). Thus the eldest daughter, or the eldest son “youn^r” 
being unprovided for, has frequently been held to be entitled JlSvidcdfor'” 
under the description of a younger child. 

As where a parent, having a power to dispose of the inherit- 
anoo to one or more of his children, subject to a tenn of years 
for raising portions for younger children^ appoints the estate 
to a younger^son, tho elder will bo entitled to a pqrtion under 
tho trusts of the term ( 2 ); and, by parity of reason, tho 
appointee of the estate, though a younger son, will" be ex¬ 
cluded. 

[Tho principle is that the elder shall bo deemed a younger 
child, and the younger shall bo deemed an elder in respect of 
tho interests derived under a particular settlement or will («). 

So that if father and oldest son, tenant for life and in tad, 
execute a disentailing deed and acquire the fee-simple, a younger 
son cannot afterwards become on elder within the meaning of 
the rule; for tho settlement is destroyed, and though he becomes 
eldest in fact, it con never give him the estate; and should he 

(z) Chadvovck t. Boleman, 2 Vem. pi. 201, 3 Ch. Bep. 1, 1 Bq. Ca. Ab. 

628; Beale ▼. Beale, 1 P. W. 244 ; 202, pi. 18. 

Butler y. Buncombe, ib. 461; Heneage (z) Luke v. Boidge, 2 Yes. 203. 
y. HunMe, 2 AtJe. 466; Pierson v. [(«) Seo per JPood, V.-O., Bing v. 

Oamett, 2 B. C. C. 38. Leslie, 2 H. & M. 87 ; per Lord iMtig- 

(^) BretUmy, Bretton, Froom. Ch. 158, dale, Peaeoeke y. Pares, 2 Keo. 699. 
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DEVISES AND BEQUESTS 


COkB. XXX. 


Halo applies 
to devise of 
lands to 
“ Toungor 
(dmdren.” 


Hale confined 
to parental 
provisions. 


[afterwards acquire the estate by a new title, as by descent 
or devise from the elder brother, yet as this will not be under 
the settlement, it will not exclude him from participating in 
portions provided by the will or settlement for younger chil¬ 
dren (b). But the eldest son, who has concurred with his father 
in re-settling the property, will be excluded, if, by the re-settle¬ 
ment he takes back substantially what the settlement gave him; 
as a life-estate with remainder to his issue in tail, instead of 
the estate tail in himself; or the property burdened with a 
charge of which ho has had the benefit (c). 

It was formerly doubted whether the rule applied to a legal 
devise of lands to younger children {d). But in Ee BmjUy's 
Settlement (e), it was applied to a legal limitation of lands by 
settlement to younger children as tenants in common in tail, on 
the ground that tho same construction must be given to the 
words by Courts of Law as by Courts of Equity.] 

But it should be observed, that where the portions are to be 
raised for children generally, the child taking the estate is allowed 
to participate (/); [and where tho will purports to exclude those 
only who come*into possession of the estate, a child (or his ex¬ 
ecutor) will not be excluded if he dies before coming into 
possession, although the estate devolves on his heir-in-tail (^).] 
The rule under consideration, however, applies only to gifts 
by parents or persons standing in loco parentis, and not to 
dispositions by strangers, in which the words younger children 
receive their ordinary literal interpretation (A), [unless the con¬ 
text supplier actual evidence of an intention to adopt the rule. 
Thus in Livesey v. Livescy (i), a testatrix bequeathed a nominal 


[(i) Speticer v. Speuecr, 8 Sim. 87; 
Maeouhrey v. Jonei, 2 K. & J. 684, 
virtually overruling Feacoche v. Fares, 
2 Kee. 689. A fortiori whore tho 
portions are for “ children other than 
an eldest son entitled under the limita¬ 
tions contain^ in” tho will or settle¬ 
ment. See Smg v. Leslie, 2 H. & M. 68. 
So where A. was eldest son, but, in con¬ 
sequence of forfeiture incurred by his 
fawer, was not “entitled under the 
limitations of tho 'will,” ho was not 
excluded from a portion, Johnson v. 
Foul^, L. H., 5 Hq. 268. 

(c) CoUinguood v. Stanhope, L. H., 4 
H. L. 43. And see per Lord Selborne, 
Meyttek v. Laws, L. H., 9 Oh. 242. 

(rf)<By Lord llarduicke, Heneagev. 
Jlimloke, 2 Atk. 467. 

{e) L. R., 9 Ecl 491, 6 Gh. 690. In 
Hall V. 4 Sim. 6, this construc¬ 

tion was aided by tho context. And 


see now the Judicature Act, 1873, 

B. 26.] 

'/) Incledony. Northeotc, 3 Atk. 438. 
Ug) Wyndham v. Fane, 11 Hare, 287. 
aether the word “entitled” (edone) 
means entitled in possession, see Chor- 
ley V. Loveland, 33 Beav. 189; Fe 
Orylls' Tt'usts, L. H., 6 Eq. 689; 
Umbers Y. laggard, L. H., 9 Eq. 200.] 
(A) See Lord Teynham v. Well, 2 
Vos. 197; Hall v. Heuer, Amb. 203; 
Lady Lincoln v. Felham, 10 Yes. 166. 
[It is said, Sug.Fow. 680, 681, 8th ed., 
that this distinction does not appear to 
be attended to at the present day; but 
it was recogni^ in WUbraham v. 
Searisbriek, 4 Y. & C. 116, 1 H. L. Cd. 
167, and in Sandeman v. Haekenzie, 1 J*. 
& H. 628. 

(»} 13 Sim. 33,2 H. L. Ca. 419. See 
alro Lyddon v. Flltson, 19 Bear. 666. 
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[legacy to “ the eldest son of my daughter E. who shall be living chap. txx. 
at my decease,” declanng that she gave him no more because he 
would have a handsome provision £rom the estates of his grand¬ 
father and father. She then gave a moiety of the residue of 
her estate to the children of E. “ (except her eldest son or such 
of her sons as shall by the death of an older brother become on 
eldest, it being my will that the son who is or shall become an 
eldest son shall not be entitled to take anything under this de¬ 
vise) equally to be divided among thorn when the youngest 
shall attain twenty-one.” By a subsequent clause, if all the 
children but one, a daughter, should die under twenty-one, she 
also excepted that daughter. The eldest son at the decease of 
the testatrix was provided for os mentioned by her. lie died 
before the second son attained twenty-one; but the latter, al¬ 
though he had thus become the eldest son, did not succeed to 
the provision made for his elder brother; ho therefore contended 
that he was entitled to a share of the residue, since the de¬ 
clared motive for excluding the eldest was inapplicable to him. 

But it was held that he was not so entitled: it might be that 
the motive was as alleged; but if so, the testatrix should havo 
excluded not any son who might at any time have become an 
eldest son, but (in the terms of the former clause) the eldest son, 
or such other son as should be eldest at the time of her death: 
besides, she had excluded the eldest daughter, for whom no 
provision was made by the grandfather’s will: “ oldest ” must 
therefore be read in its ordinary sense, and without reference to 
the succession to property. • 

Nor is every gift by a parent a parental provision within the 
meaning of the rule. The ground of the rule is that an 
intention is manifested to provide for all the children without 
permitting any one child to take a double provision at the ex¬ 
pense of another {k). Generally the same instrument settles the 
estate and provides the portions; or the instrument providing 
the portions refers on the face of it to the instrument which 
settles the estate (/). If the will of a parent provides only for 


[(/) See per Lords Hatherky and 
WeUbury, Vollingii-ood v. Stanhope, L. 
B., 4 H‘. L. 62, 66, 67. 

.(0 As in CoUingwood v. Stanhope, 
sup.; Ee Bayley*i Settkment, L. B., 9 
Eq. 491, 6 Ch. 690 ; and (by implioa- 
tion) in Bathurst v. Brrington, 4 Ch. 
B. 261, 2 App. Ca. 608. In the last 
case,, a shiftmg dause was to take 
efleot if A., B., or C., described as 
second, third and fourth sons of " Sir 


T. j&I. of H. in the county of G., Bart., 
should become the eldest son of the said 
Sir T. M.,” and tliis was held (over¬ 
ruling Jessel, M. B.) to imply eldest 
son and as such heir apparent to the 
title and to the family estate. ’ ’ It fol¬ 
lowed that the event must happen if at 
all in the Ufotime of the fauier. A 
distinction was drawn between “eldest 
son” quoad the father and “eldest 
son” quoad the brothers. 
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ORAP. XXX. 


Chily child 
heldtotakeas 
yomgest child. 


As to period 
of ascertain¬ 
ing who arc 
“ younger 
children.” 
Immediato 
gifts. 


Gifts by way 
of remainder. 


DEVISES AND BEQUESTS 

[younger children and no provision appears to have been mode 
for the eldest, the ground of the rule foils, and “ younger chil¬ 
dren ” must, it would seem, bo literally construed. 

In the case of Wilbraham v. Scarishrick (w), a father devised 
his estates A., B. and C., for the benefit of his children, giving 
to the eldest and his issue estate A., to the second and his 
issue estate B., and estate C. to the third son and his issue, 
with remainders in each case to the testator^s other sons and 
daughters, and a clause shifting estate C. away from the third 
son if ho should become entitled to estate B., and any younger 
son should bo then living; the second son having died in the 
testator’s lifetime, the third son became entitled to estate B., and 
it was then contended that estate C. went over to the eldest son, 
08 being younger in regard to the limitations of that estate, 
though elder by birth. But it was hold that the natural sense 
of “younger” was younger in order of birth; the devise was 
not a provision by a parent for his family, but an attempt to 
found three families; and that as there was nothing in the will 
to shew that it was more in accordance with the testator’s inten¬ 
tion that when that attempt failed the oldest son should have 
estates A. and C., than that the third should have B. and 0., 
the word could not be understood in the sense contended for.] 

It may bo observed, that a bequest to “ the youngest child of” 
A. has been held to apply to an only child («). [An only son 
has also been held to bo excluded by an exception of “ the eldest 
son” from a devise to “second, third, and other sons” (o).] 

rt 

Another question, wliich has been much agitated in con¬ 
struing gifts to younger children, respects the period at which 
the objects are to be ascertained. 

It is clear that an immediate devise or bequest to younger 
children applies to those who answer the description at the 
death of the testator, there being no other period to which the 
words can be referred {p). 

It might seem, too, not to admit of doubt upon principle, 
that where a gift is made to a person for life, and after his 
decease to the younger children of B., it vests at the death of 
the testator in those who then sustain this character, subject 
to be divested pro tanto in favour of future objects coming in 
esse during the life of the tenant for life. 

[(»») 1 H. L. Ca. 167.] (jp) Coleman v. Seymour, 1 Ves. 209. 

(») Emery v. England, 3 Vos. 232. [^, a gift to ” unmamed” daughters, 

(o) Tttite V. Bermingham, L. B., 7 Jubher v. Jvbler, 9 Sim. 603.] 

H. L. 634. 
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In iMdy Lincoln v. Pelham {q)y the bequest was to A. for life, otap. xxx. 
and, after her death to her children; and, in case she should 
have none, or they should all die under twenty-one, then to the 
younger children of B .; and A. having no child, the younger 
children of B. at the death of the testator wore hold entitled to 
a vested interest. Lord EMony however, seems to have thought 
that this construction was aided by the terms of another bequest; 
and he laid some stress on tho ciroumstonce, that the bequest did 
not proceed from a parent, or one in loco parentis. 

In regard to parental provisions of this nature, certainly a Parental pro- 

peculiarity of construction seems to have obtained, tho leading youngfr*^ 

authority for which is Chadwick v. Bolcman {r), whore a father, chiUb^n. 

having a power to appoint portions among his younger chil- ^ youngar**^ 

dren, to bo raised within six months after his death, by deed children held 

appointed 2,600/., part of the entire sum, to his son T., de- pSdt!ondi"'* 

scribing him as his second son. No power of revocation was ^ 

° It 1 becoming 

reserved. T. afterwards became an elder son, whereupon tho elder. 

father made a now appointment in favour of another son; and 
the Lord Keeper Wright held that the second was valid, the 
first appointment being made upon the tacit or implied condi¬ 
tion of the appointee not becoming an elder son before the time 
of payment. . 

It should seem, then, that a gift by a father or a person 
assuming the parental office, in favour of younger children, is, 
without any aid from the context, to be construed as applying 
to the persons who shall answer the description at the time 
when the portions became payable. Tho object of thus keeping 
open the vesting during the suspense of payment, probably is 
to prevent a child from taking a portion as younger child, who 
has become, in event, an elder child, and also, perhaps, to 
prevent the inheritance (which is often charged with portions to 
younger children) from being burdened with the payment of 
portions which are not eventually wanted. 

Thus, suppose lands to be devised to A. for life with re¬ 
mainder to his first and other sons in tad, charged with portions 
to his younger children [to vest at twenty-one but not to be paid 

(g) 10 Ves. 166.' Savage y. CarroUy 1 Ba. & Be. 265. In 

(r) 2 Vem. 628. See also Zoder v. Jermyn v. Fellows, Ca. t. Talb. 93, a 
JOoaer, 2 Yea. 631; Broadmead v. TFood, child named in the power as an object 
1 B. C. C. 77; lavage v. Carroll, 1 Ba. did not lose his share as younger child, 

& Be. 266; {Maeoubrey v. Jones, 2 K. though he afterwards became eldest; 

& J. 692. It is immaterial that an ap- but as to this case, see Sug. Pow. 679, 
pointment is made to a child by name, 8th ed. 

Broadmead y. Wood, 1 B. C. C. 77; 
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[until tho death of A. A. has several sons, who all attain twenty- 
one in his lifetime. The eldest then dies in A.’s lifetime with¬ 
out issue: the second son having thus become the eldest, and as 
such entitled to tho estate, will not take a shore of the por¬ 
tions (s), hut the representatives of the deceased eldest son will {t). 
It would he otherwise if the oldest son left issue (t«), or had 
joined his father in harring the entail so as substantially to 
enjoy the estate (a*) ; for the second son would not m either case 
have become eldest within tho rule, namely, the son taking the 
estate.] , 

In Windham v. Graham {y) it was held that an express limi¬ 
tation over, in case of a younger son becoming the eldest before 
tho ago of twonty-one, prevented his being excluded by becoming 
tho eldest under other circumstances, by force of the often-cited 
principle, exclusio unius est inclusio alterius. [But the Court 
did not rely solely on this ground, and Me Baylei/s Settlement 
decides that it will not generally authorize a departure from the 
rule, but may bo referred to tho event of a younger son who is 
imder age at the period of distribution dymg after that period 
without attaining tho age.] 

[(i) Ellison V. Thomas, 1 D. J. & S. 

18 (trust for " children other than an 
eldest son for the time being entitled 
in possession”), Su uibnrne y.Swuibitme, 

17 W. R; 47 (a similar trust); Davies 
v. Uugaenin, 1 H. ^ M. 730 (“childi'en 
other than an eldest son”); lie Bay- 
ley's Settlement, L. R., 9 Eq. 491, 6 Ch. 

C90 (“all sons except eldest”). In 
Wood V. iroott, L. R., 4 Eq. 48, •whore 
personalty was bequeathed in timst for 
the testator’s son A. for Ufe, remainder 
in strict settlement for “ E. the eldest 
son of A.” and the ohildren of E., and 
in default of children for E.’s younger 
brothers and their children; and n 
sliaro of residue was given to the chU* 
drenof A. “ except E.”: tho case was 
treated as one of parental provision; 
but tho rule was hold not to apply, tho 
oxolusionboingconsidered personal and 
not applicable to a younger brother 
who by A.’s death had become eldest. 

In Leake v. Leake, 10 Vos. 477, there 
was a proviso that if any younger child 
should be advanced by ito parent such 
advance should go in satisfaction of 
its portion; a younger child having 
been advanced was not compelled to 
refund on becoming eldest. In Olyn v. 

Glyn, 3 Jur. N. S. 179,26 L. J. Ch. 409, 
a clause excluding an eldest son from 
a share of residue m case he became en¬ 


titled to tho family estate, was held not 
to operate after tho time for distribut¬ 
ing tho residue had arrived. See also 
States V.Denton, L. R., 4 Eq. 40. 

(/) Ellison v. Thomas and Davies y. 
Ilttguetiin, sup.; which appear to over¬ 
rule Gray v. Eat I of Lsmet ick, 2 De G. 
Sc S. 370, at least os a general au¬ 
thority. In Ellis v. Maxwell, 3 Beav. 
594, where tho estate was cntEulod first 
on A. and his issue, and, failing them, 
on B. and her issue, and B. h^ chil¬ 
dren, but A. os yet had none, it was held 
that B.’s eldest son hod not, while he 
continued first remainderman, an in¬ 
defeasible right to a younger child’s 
portion; but it was said by Lord Lang- 
dale that if A. had a son bom B.’s eldest 
son would acquire a yormger ohUd’s 
rights. 

(«) See per Wood, V.-O., 2 K. & J. 
698. This confirms the Author’s opi¬ 
nion expressed 1st ed. ii. 119, n. 

(j) Colhngwood v. Stanhope, L. R., 4 
H. L. 43. See also Sathurst y. Erring- 
ton, 4 Ch. D. 251, 2 App. Ca. 698 
(^fting clause.)] 

(v) 1 Russ. 331, cited again infra, 
p. 211. The case arose on tho con¬ 
struction of a marriage settlement, but 
the prindplo seems not to be different 
on that account; [and see per Somtlly, 
M. R., L. R., 9 Eq. 496 aco. 
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Shutting, out of view these particular cases of parental pro- coap. xxx. 
vision (the propriety of which it is too late to question), and whether ob- 
applying to bequests to younger children the principles estab- 
lished by the cases respecting gifts to children in general, it mast sus^n 
would seem, that, in every case of a future gift to younger ohil- 
dren, whether vested or contingent, provided its contingent distribution, 
quality did not arise from its being limited in terms to the per¬ 
sons who should bo younger children at the time of distribu¬ 
tion (z), or any other period, the gift would take effect in favour 
of those who sustained the character at the death of the testator, 
and who subsequently came into existence before the contin¬ 
gency happened, as in the case of gifts to children generally; 
and, consequently, that a child in whom a shore vested at the 
death of the testator, would not be excluded by becoming an 
elder before the period of distribution. With this conelusion, 
however, it is not easy to reconcile the two following cases. 

Thus, in Sail v. Sewer («), A. having devised lands to Eally.IEemr. 
trustees, to raise C,000/., afterwards wrote a letter (which was 
proved as a codicil) to J., one of his trustees, which contained 
the following passage:—“ I have given you and W. a power to 
mortgage for payment of 6,000/., and I beg that that sum may 
bo lent to W., and that you will take such securities from him 
as he can give, to indemnify you and your children from pay¬ 
ment of it; and in case of your death without children, I 
desire it may be secured to the younger children of Lord 
Sardwicke held that the 6,000/. did not vest until the death of 
J.; [then, and not till then, it became a.charge;]-and vested 
then in such persons as were at that time younger children of 
W.; and, consequently, that a younger child who became an 
elder during the life of J. was excluded. The grounds of this 
decision are wholly unexplained, and are not apparent. 

In Ellison v. Aircy (6), 300/. was bequeathed to E., to bo Etiiam v. 
paid at her age of twenty-one or marriage, and interest in the 
mean time for her maintenance and education; but if she died 
before twenty-one or marriage, then to the younger children of 
imtatrix's n&phew JP., equally to be divided to or among them, 
the eldest son being excluded from any part thereof. Lord 

[(s) Limey v. Liveeey, 13 Sim. 33, bom before the time of distribution. 

13 Jar. 371, n., 2 H. L. Ca. 419.] As such, it is unquestionable, and has 

(a) Amb. 203. always been reganledas a leading case; 

(3) 1 Yes. 111. This case has been but this is quite distinct from Uie point 
frequentiv cited in the present Chapter now under consideration, 
as an auinariiy for admtting bhiloren 
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ITardicicke was of opinion that it meant such as should be 
younger children at the death of E. before twenty-one or 
marriage, the legacy being contingent until that period. 

But as the fact of their being younger children at the period 
of distribution was no port of their qualification, could it pro¬ 
perly form a ground for varying the construction P In the/jase 
of a devise to A. in fee, and if ho die under twenty-one, to B., 
it has long been established that B. takes an executory interest, 
transmissible to his representatives (c), and it cannot be material 
whether,the executory devise is in favour of a person nominatim, 
or os the member of a class upon whom the interest has devolved 
at tho death of the testator, or at any subsequent period before 
the happening of the contingency {d). 

It does not appear that Ellison v. Airey involved the applica¬ 
tion of the peculiar rule respecting parental provisions, or that 
Lord HardwicJic so regarded it; [any more than Hall v. Hewer^ 
which ho expressly noticed was tho case of a stranger, and not 
between parent and child:] nor is it evdh clear that he con¬ 
sidered the construction exclusively applicable to gifts to younger 
children; for it will be remembered that in Tyot v. Pyot (<?) 
he laid down the rule generally, that an executory or contingent 
gift to persons by a certain description, applied to such of them 
only os answered tho description at the happening of tho con¬ 
tingency. If there is any such rule, of course the cases under 
consideration do not exist os a distinct class. [But there is no 
such general rule (/).] We are too much in the dark as to the 
ground of .decision in Hall v. Hewer, and Ellison v. Airey, to 
found any general conclusion upon those oases, nor, on the other 
hand, is it safe whoUy to disregard them. [It seems probable 
that the former turned, partly at least, on the rule which then 
prevailed, that a legacy charged on land was in no case to bo 
raised if the legatee died before tho time of payment {g). And 
with regard to the latter, it is worth observing that no child of 
F. was excluded by the construction adopted; for none died 
before E., E. herself dying the day after the testatrix. No 
child was bom in that short interval; but there was one bom 
after the death, of E., who claimed a share. The only points 
decided in the case were that the class (younger children) was 
not confined to those living at the date of the wiU, so as to 

(e) OoodtitleY, Wood, Willos, 21. («) Ante, 142. 

(d) As to the general distinctions [(/) Per Turner, L. J., BoUm ▼. 
between ^ts to classes and indivi- Beard, 3 D. M. & Q-. 612. 
duals, see ante, Ch. XI. (^) Ante, Vol. I. p. 834.] 
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[exclude one who was bom between that date and the death of 
the testatrix, but that it did not include the child bom after the 
death of E. (A)]. 

It is clear, however, that an express exclusion of the son who 
shall be elder at the time of the death of the tenant for life^ will have 
the effect in like manner of restricting a gift to younger children 
to such as shall then sustain the character ( 2 ). 

And the same construction was given to the expression “ an 
eldest son,” in Matthews v. Paul{7i)j which deserves some con¬ 
sideration. A testatrix gave to trustees certain bank stock, upon 
trust to pay the dividends to her daughter M. for life, and after 
her decease to P. her husband for his life, and after his decease 
upon trust to transfer the said stock unto all the children of M., 
if more than one {except an eldest son) share and share alike, the 
same to be vested interests and transferable at their his or her ages 
or age of twenty-one years, and in the mean time to invest their re¬ 
spective shares of the dividends for such children’s future benefit; 
and in case any such children or child should die under the 
said age, leaving any children or child, then the share of every 
such chdd to go among their his or her children; otherwise to 
go to the survivors or survivor, and to be transferable in like 
manner as their original share ; and in case M. should leave no 
children or child at her decease, or, leaving such, they should all 
die under the age of twenty-one years without children as afore¬ 
said, then over. The testatrix then gave certain terminable 
imperial annuities and other stock to the same trustees, in tmst 
to receive the dividends, and invest the same in government 
stock, to accumulate until the expiration of the imperial annuities, 
and thereupon to -transfer all such stocks, as well original os 
accumulated, unto and among all and every the children of her 
said daughter, if more than one {exceed an eldest son) equally, 
shore and share alike; and if but one, then the whole to such 
one or only child, the same to be vested interests and transferable 
at such times and in such manner as the bank stock thereinbefore 
given. One of the younger children became an elder betWeen 
the periods of the death of the testatrix and the expiration of the 
imperial annuities, but before any younger child had attained 
twenty-one, which raised the question as to the point of time 
to which the exception of an elder son was referable. Sir 
T, Plummy M. E., held, first, that the shares vested when one 

[(A) R. L., 1747 A. fo. 700 b.] (A) 3 Sw. 328. 

(i) JBiUingtley v. Wilts, 3 Atk. 219. 

J.—VOL. IT. 
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of the younger children attained twenty-one, and not before. 
With respect to the period at which the phrase “ an eldest son ” 
was to he applied, he considered that three different times might 
he proposed; the date of the will, the death of the testatrix, 
and the time when the fund was directed to he distributed. 
After showing that neither the first nor the second could he 
intended, he came to the conclusion, that, in all oases of legacies 
payable to a class of persons at a future period, the constant 
rule has been, that all persons coming in esse, and answering 
the description at the period of distribution, should take. The 
same rule must, ho thought, ho applied to persons excluded. 
There could not he one time for ascertaining the class of those 
who are to take, and another to ascertain the character which 
excludes. 

But it is to ho observed, that though in gifts to children, the 
time of distribution is the period of ascertaining the number of 
objects to be admitted, yet it is not necessary to wait until this 
period in order to see whether children living at the death of 
the testator, or at any other period to which the vesting is 
expressly postponed, be objects or not; and it would seem, 
therefore, upon the principle of his Honor’s own reasoning, to 
be equally unnecessary to wait until the period of distribution, 
in order to know whether an elder son, in existence at the time 
of the vesting, would be excluded. In the case of a gift to A. 
for life, and after his death to the children of B., to vest at 
twenty-one, it may be afiirmed of every child who has attained 
twenty-onfe in the lifetime of B., that he is an object (/); and, 
by parity of reasoning, it would seem to follow that if any child 
who would, but for the clause of exclusion, have been an object, 
comes in esse, the exception is ascertained to apply to him (m). 

It is singular, that though the M. B. took some pains to shew 
that the legacy did not vest until one at least of the younger 
children attained twenty-one, and he used the fact os an answer 
to the argument for applying the description to the death of the 
testator, yet he never once addresses himself to the inquiry, 
whether the peinod of vesting was not that to which the term 
** eldest son” was to be referred. It is submitted, upon the 
general principles which govern these cases, and which were 
-Jipplied by Lord JEldon to a bequest to younger children, in 

Ante, 160. in order to know wbo would be tbe 

(ffi) But if tbe youngest were ex- Youngest, tbe exception embracing |be 
cepted, it would obviously be necessary last-bom object ox tbe dass. 
to wait until tbe period m distribution. 
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Lady Lincoln v. that this wan the period of ascertain- obap. zxx. 

ing the individual upon whom the character of eldest son had ! 
devolved, whether he was marked out as the sole object of the 
gift, or for the purpose of being excluded from it. If the gift 
had been to A. for life, and after her decease to an “ eldest son” 
of A., to be vested and transferable when the younger children 
or child of A. should attain twenty-one, it could not have been 
doubted for a moment that the person who was eldest son at the 
period of vesting, whether in the lifetime of A. or not, was 
absolutely entitled; and yet this is precisely Matthews v. Paul^ 
substituting a gift for the exception. Another remark occurs 
on this judgment: that though at the outset his Honor treats 
the case as one in which the provision proceeded from a stranger 
(being by a grandmother in the lifetime of a parent, without 
any indication of an intention to stand in loco parentis), yet he 
afterwards cites, in support of his decision, Chadwick v. Dolman 
and other cases of provisions by parents. 

And here it may bo remarked, that where there is a gift to EfiPoct of gift 
the older son in terms which would carry it to the eldest for the JJn fOT^th? 
time being f and there is another gift in the same will to younger timobeiug. 
children generally, the latter will receive a similar construction, 
to prevent the same individual taking under each character («). 

Such seems at least to be the effect of Bowks v. Bowks, though 
in the judgment of Lord Eldon no general position of this 
nature is distinctly advanced. 

Indeed Lord Gifford, [oven in a ease which was within the 
rule regarding parental provisions (o)], was of opinion that a 
declaration that the children attaining twenty-one &o. in the 
lifetime of the parent should take vested interests, was sufficient 
to entitle a child who was a younger child at this period but 
subsequently became the eldest. This conclusion, it is con¬ 
ceived, goes far to support the doctrine which has been here 
contended for in opposition to Matthews v. Paul; for as the 
doubt is not as to the period of vesting, but whether such 
period is the time of ascertaining the object to be excluded, the 
declaration in question seems not to be very material. Besides, 
whatever is its effect, the declaration as to vesting in Matthews 
V. Paul seems to be equivalent in principle. The result of 
Lord Qifford'e determination is, that in the case of gifts to 

(fi) Bowlet y. Bmclet, 10 Yes. 177. be entitled on a very obscure will. 

See Satubury y. B 0 ad, 12 Yes. 176, (o) fFtndAamy.Oraham, lB.iiBB.3Zl, 

where yomiger children were held to ante, p. 206. 

P 2 
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younger children, not involving the peculiar doctrine applicable 
to parental provisions, the time of vesting is the period of ascer¬ 
taining who are to take under the description of younger 
children, and who is to he excluded as an elder child. 

That this is the rule in regard to devises of real estate appears 
by Adams v. Bush {p), where a testator devised freehold estate 
to his uncle A. for life, remainder to the wife of A. for life, 
remainder to all and every the child and children of A., other 
than and except an eldest or only son^ and their heirs, and if there 
should be no such child other than an elder or only «o», or being 
such, all should die und'er twenty-one, then over. At the death 
of the testator A. had two sons, B. and C.; B. died in A.’s 
lifetime, and it was contended that according to the cases 
respecting gifts to younger children, especially Matthews v. 
JPauly 0. was not entitled, as he did not answer the description 
of younger child when the remainder vested in possession; but 
on a case from Chancery the Court certified that [C. took, on 
his father’s death, an estate in fee simple in possession defeasible 
on his dying under the age of twenty-one. 

The same principle was applied to the construction of a settle¬ 
ment of personalty, in lie Theed^s Settlement ($'), where the trusts 
of a sum of money were for II. for life, and if (as happened) he 
should have no child, then for M. for her life, and after her 
death to pay it to all the children of M. except her eldest or only 
son, in equal shares, at twenty-one. The eldest-bom son died, 
and the second attained twenty-one, both in the lifetime of H. 
(who survived M.), and it was argued that the second son, being 
eldest at the period of distribution (H.’s death), was excluded 
by the exception; but it was hold by Sir W. P. Wood that the 
interest which vested in him at twenty-one was not divested by 
his afterwards becoming eldest son. 

These cases, and others to the like effect (r)], relieve the point 
of construction which has been the subject of discussion in the 
preceding remarks from much of the uncertainty which pre¬ 
viously existed, [and decide that in cases not within the peculiar 
rule regarding parental provisions the time of vesting is the 
time for ascertaining the class entitled under devises and bequests 
to younger children. They do not indeed cover the precise 
point which appears to have arisen in Hall v. Hewer and Ellmh 
V. Airey^ viz. that of a transmissible contingent interest; but 


8 Scott, 405, 6 Bing. N. C. 164. (r) Adams v. Adams, 26 Beav. 662; 

'( 9 ) 3 K. & J. 376. Sandman v. Maelanzie, IJ. &H. 613. 
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[the doubts expressed above, oonoeming the soundness of those ohap. 
authorities, are strongly confirmed by the decision in Bnjan v. ina^~ 
where a testatrix bequeathed a legacy in trust for the 
eldest daughter of M. D., to be paid when she attained her contingent 
majority, and if there should be no such daughter, then to the i 

eldest daughter of G. B., payable in like manner: G. B. had a 
daughter A., who was bom soon after the death of the testatrix, 
but died in 1827, and another daughter B., who was still living; 
and M. D. having died unmarried in 1851, the second daughter 
claimed to be the eldest within the meaning of the will, but 
Sir J. Romillyy M. R., decided that the legacy vested in A. at 
her birth, liable only to be divested on the birth of a daughter 
to M. D. 

The context, however, may show an intention that the class- not 

to be included, or the individual to be excluded, shall be deter- context 
mined at the time of distribution, and not at the time of vesting, trary inten- 
Thus, where the gift was to A. for life, with remainder to the 
two eldest children of B., C. and D. respectively, the two eldest 
living at the death of A. were held to bo entitled by reason of a 
gift over in case there shoidd be only one child then living (^). 


As in a gift to younger children, or in an exception of the Gifts to eldest, 
eldest son, so also in a gift to the eldest or to the first or second 
son of A., the reference is prima facie to the order of birth {u). 

But of course this construction is excluded if at the date of the 
will the first (or second) bom son is to the testator’s knowledge 
dead(w), or if ho speaks of a son who is not first-born •^‘becoming 
eldest” («), or of the eldest at a given period (,y), or for the time 
being (s). 

If at the date of the will a son is living who answers the “ First” son 
description ho takes as persona designata («); so that if he dies tikes* 
before the testator the gift lapses {h) ; unless it is within the as jporsona 
protection given by stat. 1 Viet. c. 26, ss. 32, 33 {c) ; or unless 

[(«) 16 Beav. 14. See also Lady (y) Livesey v. Livesey, 13 Sim. 33, 

Lincoln v. Felham, sup. p. 205. 2 11. L. Ca..419. 

{t) Madden v. Ikin, 2 l)r. & Sm. 207. (c) Bowks v. Bowles, 10 Vcs. 177. 

See also Stevens v. Fyle, 30 Beav. 284; (a) Meredithy. Treffry, 12Ch.D. 170; 

Harvey y. Towell, 7 Hare, 231, better Saunders v. Bichardson, 18 Jar. 714 
rep. 12 Jur. 242; Livesey y. Livesey, 13 (settlement). 

Sim.33, 2H. L.Ca. 419; andsce (&} Per Hall, V.-C., Meredith v. 

V. Macdonald, L. B., 16 £q. 272. Treffry, sup, 

(m) '2 Vem. 660; 12 C!h. D. 170; 2 (c) Ib. But as to implying an es- 

Br. & Sm. 276. tate tail from the gift over ‘ ‘ in default 

(vl King y. Bennett, ^ M.. of issue male” (as was there sag- 

(j;} Bathurst v. Errington, 2 App. Ca. gested), vide post, Ch. XLI., s. 4. 

698, .709 (shifting dause). 
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[the testator has, in the event, disposed of the subject otherwise, 
as in Thompson v. Thompson (c), where a testator gave a share in 
his property to the eldest son of his sister A., and another share 
to the eldest son of his sister B., and it appeared that each sister 
had living at the date of the will an eldest son, and other children, 
hut that the eldest son of A. died before the date of a oodidl 
whereby the testator (who knew of A.’s death) bequeathed a 
legacy to all the children then living of A. and B., except the 
two provided for in the will. Sir J. K. Bruce^ V.-O., without 
saying what ^le might have thought right, had the codicil not 
existed, held that the eldest son of A. who survived the testator 
became entitled under the bequest. 

If tlie gift he to the “ first,” or the “ second,” son, and there 
is no son who answers the description living at the date of the 
will, or at the time of the testator’s death, the first who after¬ 
wards comes in esse and answers the description is entitled. 
Thus, in Trajfbrd v. Ashton (rf), where a testator, about the time 
of his daughter’s marriage, devised his estate in trust for her for 
life, remainder to the second son of her body in tail male, and 
so to every younger son; and added, that he did not devise the 
estate to the eldest son, because he expected his daughter would 
marry so prudently that the oldest son would bo provided for; 
Lord Coicper said the second son was the second in order of birth, 
and held such son to he entitled, though not bom until after the 
death of the first. 

But a son who comes into existence after the date of the will, 
and dies before the testator, is not reckoned. Thus, in Lomax 
V. Ilolmden (<?) a testator devised land to the first son of C. in 
tail, remainder to his second and other sons (without words of 
limitation), and in default of such issue, over. At the date of 
the will 0. had no son, hut afterwards had one who died before 
the testator, and then another. A., who was the eldest son living 
at the testator’s death. Lord Hardwicke decided that A. took the 
estate; because the making and the death only, not the inter¬ 
mediate time, were to he regarded in construing wills,” and the 
idea that the testator meant a first son in being at the date of his 
will was excluded by the fact that there was then no son of G. 

So, in King v. Bennett (/), where, after successive life estates 

[(«) l^^Coll. 388. See Perkim y. Bennett, 2 Dr. & .Sm. 266; IMver t. 
Miekkthwaite, ante, Vol. I. p. 200; cf. Frank, 3 M. & Sel. 26, 8 Taunt. 468. 
ib, p. 323. (e) 1 Yes. 290. 

{d) 2 yem. 660. Alexander \f) 4 If. & Wei. 36.] 

V. AUxatukr, 16 0. B. 69; Bennett v. 
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[to A. and her husband B., the testator devised lands to their ottAr. zxx. 

second son in fee, and it appeared that of three sons which A. 

and B. had had, the third alone survived at the date of the will; 

that they afterwards had a fourth son, who died in the testator’s 

lifetime; and subsequently a fifth, who survived him; it was 

held, upon the principle of the last case, that the fifth son, 

being second at the date of the testator’s death, took under the 

devise. It was thought clear that the testator did not mean 

the second in order of birth, because at the date of the will that 

son had died.] 

In Wesf V. Primate of Ireland {g)^ Sir Septimus B. desired Bequest to 
that his executor would, at his (the executor’s) decease, bequeath y^n^t 
1,000 guineas to Lord C. “for the use of his seventh, or youngest ^ 
child in case he should not have a seventh child living.^* At the vivine, but 
date of the will Lord C. had six children living; [and had had 
a seventh who had died, but it did not appear that the testator titled, 
knew of this:] at the death of the executor, he had ten. The 
executor bequeathed the money in the words of the original 
will, and Lord Thurlow held that the [seventh child living at 
the executor’s death, being in fact the eighth bom, could not 
take by the description of seventh child, and decreed in favour 
of the youngest child then living (A).] 

The present chapter will be concluded with the case of 
Langston v. Langston {k)^ which is remarkable for the great 
difference of opinion that existed in regard to the true con¬ 
struction of the will. The question was, whether the first son 
of the testator’s son A. was excluded under a clj-use which 
directed trustees to convey to him (A.) for life, with remainder 
to trustees to preserve, with remainder to the second^ third. Devise to first 
fourth, fifth, and all and every other son and sons of A. sue- 
oessively, as they should bo in seniority of age and priority of tiou from the 
birth, in tail male, with' remainder to the testator’s second and 
other sons successively in tail male, with numerous remainders 
over. The eldest son of A. claimed an estate tail male expectant 
on the deceaee of A. The Court of K. B., on a case from 
Ohanceiy, certified that he took no estate. Sir J. Leach, M. B. 

(being, as it should seem, dissatisfied with this opinion), sent a 
case to the Judges of 0. F., who certified that the first son of A. 
took an estate tad male, and the M. B. decreed accordingly, at 

2 Cox, 258, 3 B. 0. C. 148. was no seventh child at the time of 

(a) But did not the language of the ascertaining the object P 
bequest import t^t the youngest was {k) 8 Bligh, N. 8.15, 2 Cl. &Ein. 194. 
onfy to become entitled in case there 
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the same time Teoommending that the case should he carried to 
the House of Lords, which was done; and that House, after 
much consideration, affirmed the decree of the Court below. 
Lord Brougham founded his conclusion, that the eldest son took 
an estate tail male [immediately after the death of A. (/) partly] 
upon the general context of the wiU, in which various terms of 
years and limitations were made dependent on the existence or 
non-existence of an eldest son, in a manner which rendered them 
in the highest degree absurd if the eldest son took no estate, 
and he even considered that the language of the particular 
devise itself bore out the construction, as the words “ other ” 
sons extended to the whole range, including the eldest (m). 
“ But it is said,” he observed “ that ‘ other ’ always means 
‘younger,’ ‘ posterior,’ and I leaned at first towards this view of 
the subject; it is a very plausible argument, and in ordinary 
cases it is true in point of fact. If you were to say (in the 
usual way) first, second, third, fourth, and other sons, ‘ other ’ 
must mean the sons after the fourth. But why does it mean 
those after the fourth ? Only because you had before enumer¬ 
ated all that come before the fourth, for you had said first, 
second, third, and fourth. But suppose you had happened to 
omit the first, and instead of saying first, second, third, fourth, 
and other sons, you had said second, third, fourth, and other 
sons, leaving out the first, then it is perfectly clear that ‘ other ’ 
no longer is of necessity confined to the fifth, sixth,'and seventh; 
but rather, ex vi termini, includes the first, because the first is 
literally thQ one who answers the description of something other 
than the second, third, and fourth. The word ‘ other ’ would 
then just os grammatically, as strictly, and os correctly, describe 
the first os the fifth, sixth, or seventh son, because the eldest son 
is a son other than the second, other than the third, other than 
the fourth. The only reason why ‘ other ’ in all ordinary cases, 
and in the common strain of conveyancing, means a younger 
son, is, that no one ever thinks of leaving out the elder. If it 
were the custom to leave out the elder and to begin with the 
second, then ‘ other ’ would of course always suggest to one’s 
mind the idea of the unnamed elder son, as well as the unnamed 
younger sons.” 


[(/) If hotookat all the context diowed was doubtful whether ' ‘ next surrivor 
he took^in priority. In Eaatwood v. according to seniority” (among bro- 
Lockwood, It. R., 3 £k[. 496, it was said ther8)meantnextelderor next younger, 
that without an expiratory context it (m) See ante, Ch. XVI., a. 1.] 
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CHAPTER XXX. 


DEVISES AND BEQUESTS TO CHILDREN. 


I. Whether they include Grandchildren. 

II. What elaea of Objects, as to period 
of birth, they comprehend; where, 
1. The Gift is immediate, i. e. in 
JPosseuion ; 2. There is an anterior 
Gift; 3. Possession ts postponed till 
a given Age; 4. Effect where no 
Object exists at the time of its falling 
into Possession; 6. Words **bom" 
or “begotten,” or “(o be bom or 
begotten,” fe.; 6. As to Children 


ea ventre. 

III. Clauses substituting Children for 
Parents. 

IV. Children described as consisting of 
a specified ntmber, which differs 
from the actual number. 

V. Whether Children take per stirpes 
or per capita. 

VI. Limitation over, as referring to 
having or leaving Children. 

VII. Gifts to younger Childrefi. 


— 

I. The legal construction of the word children accords with Children, how 

its popular signification (a) ; namely, as designating the imme- 

diate offspring; for, in all the cases in which it has been 

extended to a wider range of objects, it was used synonymously 

with a word of larger import, as issue (6). It has sometimes Whetliorit 

been asserted, however, that a gifj; to children extends to grand- 

children, where there is no child. Thus, in Crooke v. Brooke- 

ing{c)f though the claim of grandchildren to be entitled in 

conjunction with a surviving child imder a bequest to ‘i children,” 

was rejected, yet the Lords Commissioners considered, that, if 

there had been no child, they might have taken. Lord Almnlcy^ 

too, in Beeves v. Brymer («?), laid it down, that “ children may 

mean grandchildren, where there can be no other construction; 

but not otherwise.” Sir W. Ch'cnt^ also, seems rather to have 

assented to than denied the doctrine, though he refused to apply 

it to a case (a) in which there was a gift to the children of several 

persons deceased equally per stirpes, and one of the persons was, 

at the making of the will, dead, leaving grandchildren, but no 

child; his Honor being of opinion, that, as there were children 


(a) The French word m/<rfu received 4 Ves. 437; [and other coses, 

the same oonstmetion in Euhamely. ante, p. 107, n. («).] 

Ardouin, 2 Ves. 162. [But s^ Martin ic) 2 Vem. 106. 

V. Lh, 9 W. E. 622.] {d) 4 Ves. 698. See also his judg¬ 

ed) Wythe V. Blaekmem, Amb. 666, ment in Royle v. Hamilton, 4 Ves. 439. 

1 Ves. 196; Gale v. Bennett, Amb. 681; (e) Sadeliffe v. Buckley, 10 Ves. 198; 

,Chandlesa v. Price, 3 Ves. 99; Boyle v. [Moor v. Raisbeck, 12 Sim. 123.] 

L 2 
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living of the other persons, as to whom, therefore, the gift was 
dearly confined to those objects, he was precluded from giving 
the word a different signification in the other instance. The 
same Judge, on another occasion (/), refused to let in a great* 
grandchild under the desmption of “ grandchildren,” there being 
grandchildren; though he admitted, that ** where there is a total 
want of children, grandchildren have been let in, under a liberal 
construction of * children.* ** No such case, however, it is con¬ 
ceived, can be found; and the doctrine appears to rest solely on 
the dicta of the Lords Commissioners who decided Crooke v. 
Brookeingy Lord Alvanleij and Sir W. Grant. 

If the extension of gifts to children to more remote descend¬ 
ants were confined to oases in which, but for this construction, 
the gift, according to the state of events at the time of its incep- 
tioHy {i. e. of the making of the will,) never could have had an 
object, as in the cose of a gift to the children of A., a person 
then being, to the testator’s knowledge (^), dead, leaving grand¬ 
children only (/j), it is not denied, that a strong argument in 
favour of such a doctrine might be drawn from cases, in which 
words have been carried beyond their ordinary signification, 
from the want of other persons or things more nearly answer¬ 
ing to the terms of description U8ed(»), in order to avoid the 
evident absurdity of supposing the testator to have mode a gift 
without an actual or possible K)bject. [Such were the circum¬ 
stances and such the decision in Fenn v. Death (A:).] But this 
reasoning does not apply to a case in which the gift, being to 
the childreh of a person livingy might in event include objects 
subsequently coming in esse; so that no inference, that the 
testator does not mean children properly so called, arises from 
the fact of there being no child when he makes the gift. To 
apply the doctrine in question to such a case, is to allow the 
construction to be infiuenced by subsequent circumstances, in 


(/) Sari of Orford v. Chweh%ll, 3 V. 
& B. 63. 

[(j'} This knowledge must be proved; 
it cannot be presuined, per Lora Cran~ 
umth. Crook v. WhUl^, 7 B. M. & G. 
496.] 

(A) Which, as before suggested, oo- 
currod in respect of one class of chil¬ 
dren, in Radeliffe v. Buckley. The case 
of Lord Woodhometee v. Dalrymple, 2 
Mer. 419, stated next Chapter, woiild 
probably be considered as aiding the 
argument for an extension of the be¬ 
quest to grandchildren ut tueh a cate. 


U) Bay V. Trig^ 1 P. W. 286, ante, 
Vol. I. p. 377; Boe d. Kumphreye v. 
Roberta, 6 B. & Aid. 407, ante, VoL I. 
p. 794; [GUI V. SheUey, 2 B. & My. 
336. 

(A;) 23 Beav. 73. Bee also v. 
Berry, 3 Gif. 134. In general, if the 
word children extends beyond its pri¬ 
mary meaning, it will include issue of 
every degree. See per Turner, L. J., 
Pride V. Pooka, 3 De G. & J. 276, and 
per Lord Granmrth, Crook v. Whitley, 
7 B. M. A G. 496. In Fenn v*. Beath, 
great-grandchildren appear to have 
been excluded; sed qa.q 



PDF Compressor Pro 


WHO AKB ** CHILDREN.*’ 149 

oppositioxt to a well-known rule. Besides, it denies to a testator cbap. xzx. 
the power of giving to children, to the exclusion of descendants 
of another generation, (which is certainly a possible intention,) 
without using words of exclusion, though he might reasonably 
suppose the intention to exclude them was stUSiciently apparent 
by the mention of another class of objects, and not of them. 

In the case of a gift to A., and, after his death, to his children 
living at his decease, and if he dies without leaving children, 
to B. and his children; the testator may choose to prefer A. and 
his children to B. and his children; but it does not follow that 
he intends the same preference to extend to the grandchildren 
of A. (/). 

[In Pnde v. Fooke (w), where a testator bequeathed his resi¬ 
duary estate in trust for “ such child or children as his niece and 
two nephews. A., B. and 0. should leave at their respective de¬ 
ceases,” one-third to the “ child or children” of A., and the two 
other thirds to the “ child or children ” of B. and 0., in like 
manner; with cross executory limitations in case the niece or 
either of the nephews should die without leaving any “ children 
or child,” to the “children or child” of the other or others 
“ leaving children or a child;” and in case aU of them, his said 
nephews and niece, should die without leaving “any issue” 
lawfully begotten, the testator directed the whole of the residue 
to be divided between the three “ children ” of X. equally, or in 
case of either of them being then dead, to the survivors or sur¬ 
vivor and the “ issue ” of such as might bo dead, such “ issue ” 
taking per stirpes and not per capita. The nephews and niece 
survived the testator, and died without leaving any children 
living at their respective deceases, but the niece left several 
grandchildren and one great-grandchild, and it was contended, 
that, there being in event no children, the bequest to “ children ” 
must be extended to remoter issue: but it was held by K. Bruce 
and Turner, L. JJ., that the construction of the wiU could not 
thus be mode dependent on subsequent events. This being so, 
and the case not being one in which the gift over without issue 

(/) In LweAay v. Hophtia, Amb. 273, of grandchildren. Ho does not advrat 
Sir T. Clatke, M. B., held that grand- to any distinction in the case of there 
children were not entitled under a be- being no children. * According to the 
quest to " heirs,” because the term doctrine which the present writer has 
appeared by the context of the will to endeavoured to refute, such a power 
be used in the sense of children. Sir would m that emit extend to grand- 
JB. Suffden has diewn, (Pow., Sih ed. (diUdron. 

664,) that a power to a|>p(nnt among [(m) 3 Do G. & J. 252. 
ohildren cannot bo exerm^ in favour 
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[could 1)6 read ** without such issue ” (n), the residue was undis. ' 
posed of. 

And even whore, according to the state of facts at the date of 
the will, the gift could never have tahen effect in favour of 
children, the context may he such as to exclude remoter issue. 
Thus, in Lonng v. Thomas (o), where a testatrix bequeathed one 
part of her residue to the children of her deceased aunt A., and 
another part to the grandchildren of her deceased aunt B., and 
added a proviso giving certain directions in case the children of 
A. or the, grandchildren of B. should die in her lifetime: there 
was no child of A. living at the date of the will, but there were 
grandchildren, who claimed the part given to the children of A. 
Sir R. Kindershy, V.-C., held that they were not entitled. He 
observed that it was said the testatrix must have used the word 
“ children ” inadvertently, and meant grandchildren. That must 
mean either that she intended to have written grandchildren, or 
that slie used the word “ children” os co-extensive with it. But 
this could not be maintained, since not only there, but in the 
proviso, he found that she clearly know the distinction between 
children and grandchildren: she made the very distinction (p). 

The word “ grandchildTen ” must, on the same principle, be 
confined to the single line or generation of issue, which it 
naturally imports. Lord Northingtonf indeed,] in Hussey v. 
Berkeley (jy), expressed an opinion that the word grandchildren 
would, without further explanation, comprehend great-grand¬ 
children ; the term being, he thought, in common parlance used 
rather in opposition to children, than as confined to the next 
generation. But, in the case before his Lordship, the testator 
had explained this to be his construction, by applying in-another 
part of his will the term “ grandchild ” to a great-grandchild (r). 
And the contrary of Lord Northington's doctrine was determined 
by Sir W. Grants in Earl of Orford v. Churchill («), in which, 
however, it is remarkable, that neither his Lordship’s dictum nor 
decision was noticed. 

It should be observed, however, that, in a considerable dass of 


[(/f) As to this, vide post, Ch. XL. 

2 * * 

(o) 1 Dr. & Sm. 497, 608. See also 
Stephenson v. Abingdon, 31 Beav. 306, 
std^post, p. 163. 

(p) The V.-G. added, "a third al- 
teimtivo oonstniotion would be that 
she thought the gfrAuddiildren really 


were children: but that would be in- 
condstent with the evidence which 
proved that she was acquainted with 
the state of the family.'*] 

{g) 2 Ed. 194, Amo. 603 {Eussey v. 
LUlon). 

[(r) But as to this see pp. 161,152.] 
(<) 3 y. & B. 59. 
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oases (f), the word child or children has received an interpreta- chap. xxx. 
tion extending it beyond its more precise and obvious meaning, 
as denoting immediate offspring, and been considered to have 
been employed as nomen coUeotivum, or as sjmonymous with 
issue or descendants; in which general sense it has often the 
effect, when applied to real estate, of creating an estate toil. 

Where this construction has prevailed, however, it has generally 
been aided by the context. But even if the fact were other¬ 
wise, those oases would afford no authority for extending the 
word “ children ” to grandchildren in the cases under considera¬ 
tion. There it was synonymous with issue in all events; here it 
is to be so construed only in certain events, leaving the significa¬ 
tion of the word, therefore, dependent on circumstances arising 
subsequently to the making of the will, or, it may be, to the 
death of the testator. The cases, therefore, are not analogous. 

[Under a gift to the children of a person, his children by “Children” 
different marriages will generally bo entitled; and it is not 
necessary to shew that the testator had in view a future mar- ^fiferent mar¬ 
riage, but only that the terms of the will are not so wholly 
inconsistent with such a notion as necessarily to limit the 
generality of the word children {n)y in which latter case effect 
will of course be given to the testator^s language (.r). In a case 
of Slavers v. Barnard (y), where a testator bequeathed his per¬ 
sonal estate to trustees, in trust to apply tlio interest thereof 
“ in the maintenance of his children until the youngest attained 
twenty-one, and then to divide the same equally between A., B., 

C., and D., children by his former wife, and E. and*F., children - 
by his then present wife, and such other child or children os 
might be living, or as his said wife might be enceinte with at 
his decease.” Sir J. K. Bruce^ V.-C., held that two children 
by the first marriage, not named in the will, but living at the 
date of the will and of the testator’s death, wore not entitled 
under the latter words of the bequest.] 

It remains to be observed that a gift to children does Chil^cnby 
not extend to children by affinity; consequently a grandson’s 
widow has been held not to be entitled under a devise to grand¬ 
children (s). 

(<) Vide post, Ch. XXXVIII; [and 641; Feppin v. Bickford, 3 Ves. 670 ; 

Re CrawhaWa Truata, 8 D. M. & G. 480 . Ex parte Ilekeater, 7 Ves. 368 ; Re 
(gift “to the children of my sister A. Piemp^a Truata, 1 J. & H. 389 ; laaac 
(exo^t the issue of her daughter X.) v. Sughea, L. A, 9 Eq. 191. 
and dl my sister B.,” held to indude (x) Stt^ord v. Chamrth, 8Boar. 331. 

grandchildren of B.) (y) 2 Y. & C. C. G. 630: and eco 

(«) Barrington r. Triatran^ 6 Ves. Lovejog y. Grafter, 36 Beav. 149.] 

346; Critehett t. Taynton, 1 B. & My. (z) Hmaeyy. Berkidey, 2 Ed. 194. 
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[Gifts to other classes of relations, as nephews, nieces, cousins, 
are subject to like rules. Thus great-nephews and great-nieces 
ore not included in a gift to ** nephews and nieces’’ (a), nor a 
great grand-nephew in a gift to “grand-nephews” (6). So 
descendants of first cousins will not take under a gift to “ first, 
cousins or cousins german” (c); nor a first cousin once removed 
under a gift to second cousins {d). And “ cousins” primd. facie 
means first cousins {e). Again, relations by affinity do not, 
without the aid of a context (/), take under a gift to “ relations” 
generally (flr), or to relations of a particular denomination, as, 
nephews and nieces (4). And a gift to nephews or nieces will 
not include all great-nephews or great-nieces (i), or all nephews 
or nieces by marriage (A), merely because in another port of the 
will the testator has misdescribed one or more of them as a 
nephew or niece. Generally, indeed, it will not include even the 
individuals thus misdescribed (/). 

But the intention of a testator to use any of these appella¬ 
tions in a less accurate sense will of course prevail, if clearly 
indicated by the context. Thus, in James y. Smith (w), where a 
testator, after describing a great-niece as his “niece A., daughter 
of his nephew B.,” bequeathed his residue to his nephews and 
nieces. Sir L, Shadtcellf V.-C., held that the testator had un¬ 
equivocally shewn that he meant the child of a nephew or niece 
to take, as well as a nephew or a niece, and that not only A. 
but all others in the some degree were entitled to share. He 
distinguished Shelley v. Bi'yer: “ There the testator spoke of a 
person as his niece who in fact was his great-niece, but he did 
not shew that he knew her to be the child of a nephew or niece; 
he spoke at random.” It may be doubted, however, whether 
the judges who decided Smith v. Lidiard and Thompson v. 
Robinson would accept inadvertence as a sufficient distinction 
between those cases and James v. Smith, Again, in Weedo v. 


[(«) Shelley Bryer, JwQ. 201 \ Falk- 
ner v. Butler, Amb. 614. 

(6) Waring v. Bee, 8 Beav. 247. 

{c) Sanderson v. Bayley, 4 My. & C. 
66 . 

((2) Corpwation of Bridgnorth v. Col- 
line, 16 Sim. 641. 

(e) Stoddart y. Nelson, 6 D. M. & G. 
68 ; Stephenson v. Abingdon, 31 Beav. 
305: ovemiling oontzary dictum of 
Shadtoell, Y.-C., Caldecott v. Harrison, 
9 Sim. 467. 

IJ) Yi^ ante, p. 124. 

(y) Hihbert v. Hibbert, L. B., 16 Eq. 
372. 


(/() WellsY. Wells, L. B., 18 Eq. 604. 
Grant r. Grant, L. B., 6 C. P. 380, 727, 
2 P. & D. 8, contra, is opposed to the 
general cnirent of authonty. 

(i) Shelley v. Bryer, Jao. 207; 
Thompson v, Bobinson, 27 Bear. 486. 
See also Be Blower's Trusts, L. B., 6 
Ch. 361, rerersing^. C., L. B., 11 ]^. 
97 ; Be Standley's Estate, L. B., 6 Eq. 
303. 

(i) Smith ▼. Lidiard, 3 K. & J. 262; 
Wells ▼. Wells, L. B., 18 Eq. 604. 

{1) See oases in lart two notes, and 
Hibbert t. Hibbert, L. B., 16 Eq. 872. 
(m) 14 Sim. 214. 
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[Bristoic (n), whereby his will a testator bequeathed his residue 
equally amongst his nephews and nieces; and by codicil he gave 
to his “ nephew A.” (who was in fact a great nephew), 100/., 
which he declared waa to he in addition to the share of residue 
given to him by the will—(thus far like Shelley v. Bryer) —and 
that he was to receive first the 100/., and afterwards, in addition 
thereto, the said share of residue; it was held by Sir J. Stuart^ 
Y.-O., that the testator had put his own construction on his 
language, and that not only A., hut all other great-nephews 
and great-nieces were let in. As to A., the concluding passage 
of the codicil constituted of itself a gift to A.; for of course a 
gift to an individual otherwise sufficiently described is not 
invalidated by a mis-statement of his relationship (o); hut as to 
the others, the case goes beyond James v. Smith ; for there the 
testator used the word “ niece” of “ the daughter of a nephew 
here he used it only of “ A.” 

So if at the date of the will there is not, and it is impossible 
there ever should be, a nephew or niece, properly so called, 
and the testator knows the fact, the nephew or niece of a 
husband (p) or wife {q) may be entitled. So if the gift bo to 
“nephews and nieces” (in the plural), and there is not and 
cannot be more than one nephew and one niece, nephews and 
nieces by marriage may take(r). And under corresponding 
circumstances first cousins once removed may take under a gift 
to “ second cousins” {s). But in these cases it must be proved 
that the testator knew the facts (/). 

And the larger construction may after oil bo excluded by the 
context; as in Stephenson v. Abingdon («), where by will the 
bequest was to “my cousins living at my death and the children 
of my cousins then dead,” and by codicil the testator excluded 
from the bequest the only four persons who then were or could 
ever become his “ cousins,” it was nevertheless held that the 
children of those cousins, i. e. first cousins once removed, could 
not take, for the testator hod by expressly mentioning children 
of deceased cousins provided for such first cousins once removed 
as he meant to include. 

[(n) L. B., 2 Eq. 333. aged 60 was past child-bearing. 

SUtnger v. Be G. & J. (<) Slade v. Pooktf 9 Sim. 386. It is 

468. presumed that the state of facts found 

(j>) Sherratt v. Mountford^ L. B., 8 was that whidi existed at the date of 
Ch. 928. iha will. 

(g) Hogg V. Clark^ 82 Bear. 641; (<) Crook v. WhUleg^ 7 B. M. & G. 

Sherratt ▼. Motmtfordf L. B., 8 Ch. 928. 49u. 

(r) Adneg r. Oreadrext 88 L. J. Ch. (m) 81 Bear. 306. 

414. It was awnmed that a woman 
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DEVISES AND BEQUESTS TO CHILDREN. 

[Conversely, the full force of any term of‘relationship may he 
BO limited by the context os to exclude some of those who would 
naturally he included in the class (x). And it is to he observed 
that a bequest to first and second cousins” has been decided to 
comprehend all who are within the same degree (the sixth) as 
second cousins; and therefore to admit great-nieces and first 
cousins once (^), or twice (s) removed.] 

Again, a gift to brothers and sisters extends to half brothers 
and sisters (a), [and a gift to nephews and nieces to the children 
of half brothers and sisters {b ): and so with regard to eveiy 
other degree of relationship.] 

II. But the question which has been chiefly agitated in 
devises and bequests to children is, os to the point of time at 
which the class is to be ascertained, or in other words, as to the 
period within which the objects must be bom and existent; 
supposing the testator himself not to have expressly fixed the 
period of ascertaining tho objects, which, of course, takes the 
case out of tho general rule; for example, a gift to children 
“ now living,” applies to such as are in existence at the date of 
the will (r), and those only; and a gift to children living at the 
decease of A. will extend to children existing at the prescribed 
period, whether the event happens in the testator’s lifetime (sup¬ 
posing that they survive him), or after his decease (d). [These, 
however, are still gifts to classes, and if any of the children 


Ciihlieott V. //rfiv 9 Sim. 457, 
■whesro the V.-C. held that “cousins” 
was icbtiicted by the context to first 
cousins. Tho principle is of course 
clear, though the V.-C.*8 construction 
of “cousins” has not been followed, 
sup. 

(y) Mayolt v. Mnyott, 2 B. 0. 0.125. 
(s) Sdcox V. liill, 1 S. & St. 301 ; 
Charge v. Gowfger, 3 Buss. 140.] 

(tf) The point was adverted to, ar¬ 
guendo, in Zcale v. JRoimbon, 2 Mer. 
363, which did not require its determi¬ 
nation. 

I fi) GrUeei v. Sawley, 10 Hare, 63.] 
(c) Jamtt V. RuharduHtf 1 Vent. 334, 
2 Vent. 311; Burchet v. Dardant^ T. 
Byrm. 330. See also Att. - Gen. v. Bury, 
11^. Ca. Ab. 201; CionUy v. Clare, 3 
Sw. 320 n. ; Abney v. MiUer, 2 Atk. 
693; Blundell V. Bunn, 1 Mad. 433. 

(i) Allan V. Callow, 3 Yes. 289; 
^^mer v. lludeon, 10 Beav. 222.] 
Where a testatenr gave a legfaoy to A. 
his daughter for ufe, and after her 


death to his grandson B.; and if ho 
should die in the lifetime of A., then 
to the children of C. who should bo 
then living; it was hdd that the be¬ 
quest was confined to the children of 
C. living at the death of A., and that 
tho point was so clear, that tho costs 
of the suit occasioned by tho rdusal of 
the executor to pay the legacy with¬ 
out the opinion of tho Court, must 
fall on himself, Harvey v. Harvey, 3 
Jur. 949. [See further as to “tiien 
living,” ante, Vol. I., p 851, n.] 
And here it may not be amiss to ob¬ 
serve, that a child who is made a lega¬ 
tee for life is not thereby incapacitated 
from claiming under a bequest of the 
ulterior interest to the testet(nr*8 chil¬ 
dren living at his (the testator’s) de¬ 
cease, Jenmnga v. Newman, 10 Sim. 219. 
[Sec also Almaek y. Horn, 1 H. & M. 
630; and see TToode r. Townley, 11 
Hare, 314 ; Carver y. Burgeee, 18 Bear. 
641, 7 D. M. & G. 97; Beay y.JRaw* 
linson, 29 Bear. 88.] 
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[** now living,” or “ living at the death of A.” (supposing A. to 
die before the testator), ^ould die in the testator’s lifetime, the 
share which such child would have tahen will not lapse, hut the 
surviving children will take the whole. Classes fluctuate both 
by diminution and by increase: here it would he by diminution 
only (d). But if the testator after a gift to “ dbUdren,” proceeds 
to name them («), or if he specifies their number, ashy giving ** to 
the five children of A.” (/), this is a designatiopersonarum, and 
is a bequest to those who are named, or to the five in existence at 
the date of the will, and the shares of any who die before the 
testator lapse. So, where the bequest was to the testator’s 
brothers and sister and his wife’s brothers and sister, the testator 
and his wife each having one sister at the date of the will (^), 
and in another case even where the bequest was to E., the eldest 
son of J. 8. and the other children of J. S., he having three 
other children at the date of the will, it was held that the terms 
“ children,” “brothers,” &o., wore to be understood as confined 
to those living at the date of the will (A).] 

The following are the rules of construction regulating the 
class of objects entitled in respect of period of birth under 
general gifts to children. 

II. 1. An immediate gift to children (i. e. a gift to take efEect 
in possession immediately on the testator’s decease), whether it 
be to the children of a living (*') or a deceased person (A’), and 
whether to children simply or to all the children (/), and whether 


[(<?) lee V. Pain, 4 Hare, 250; Leigh 
V. Leigh, 17 Bear. 605; Cmse y. Howell, 
4 Drew. 215. See also Vinery.Francis, 
2 Cox, 190; Dimondy. Bostoek, L.B., 
10 _Ch. 358. See further as to gifts 
to a class, Yol. I., pp. 269, 341. The 
hoad'Uote to Spencer y. Wilson, L. B., 
16 Eq. 501, erroneously states that in 
that case Leigh y. Leigh was not fol¬ 
lowed.” The two oases were very dif¬ 
ferent, as pointed out in the latto by 
JHalins, Y.-C., who in Be Smithrs 
Trusts, 9 Gh. D. 119, cited Leigh v. 
Leigh as an authority. 

S Bain y. Leseher, 11 Sim. 397. 
see Burrell y. Baskerjield, 11 Beav. 
525; Be MtM's JEstate, 21 Beav. 314; 
Spencer v. Wilson, L. B , 16 Eq. 501. 
But a gift to seyeral childten, nomi- 
natim in one part of the will, does not 
confine the gmerality of a bequest to 
” ohildxen,*“in another part, Moffat y, 
Bumie, 18 Beav. 211. Me also IMl- 


ford V. Fullford, 16 Beav. 665; Fitzroy 
v. Duke of Bichtnond, 27 ib. 186. Of. 
White V. Wakky, 26 ib. 23. 

(/) Be Smith’s Trusts, 9 Oh. D. 117. 
(g) Havergal v. Harrison, 1 Beav. 49. 
And SCO Hall v. Bohertson, 4 D. M. & 
G. 781. 

(A) laaeh v. Leach, 2 Y. & C. C. 0. 
495. See also Bainsag v. Shelmerdim, 
L. B., 1 Eq. 129, and qu. Of. Oood- 
felhw V. Go^fellow, 18 Beav. 366; Be 
Stanhope’s Trusts, 27 ib. 201.] 

. (i) 2 Yem. 106 ; 1 Eq. Ca. Ab. 202, 
pi. 20; Pre. Oh. 470; 2 Yem. 646; 1 
Yes. 209; 2 Yes. 83; Amb. 273; ib. 
348; 1B. C. G. 532, n.; ib. 629; 1 Gox, 
68; 2 Gox, 190; 2 B. G. 0. 658; 3 
B. G. G. 352; ib. 391; 14 Yes. 576. 

Ik) Finer v. Francis, 2 Cox, 190. 

{t) Heaths V. Heaths, 2 Atk. 121; 
Si^leton v. O 'iOtert, 1B. G. G. 642, n., 
1 Cox, 68; Scott v. Harwood, 5 Had. 
332. 
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onxp.xxx. there he a gift over in case of the decease of any of the children 
under age or not (m), comprehends the children living at the 
testator^8 death (// and those only; notwithstanding some 
of the early cases, which make the date of the will the period of 
ascertaining the objects (n). 

It is scarcely necessary to observe, that this and the succeed¬ 
ing rules apply to issue of every degree, as grandchildren, great¬ 
grandchildren, &e., though cases to the contrary are to be found, 
especially at an early period. As in Cook v. Cook (o), where, 
under an immediate devise (i. e. a devise in possession) to the 
isstte of J. S. (which was held to apply to the children and 
grandchildren), a son bom after the death of the testator was 
allowed to participate. 


In future II. 2. Whore a particular estate or interest is carved out, 
SS’b^e^ with a gift over to the children of the person taking that interest, 
pmod of diH- or the children of any other person, such gift will embrace not 
^bution let objects living at the death of the testator, but all who 

may subsequently come into existence before the period of distribu¬ 
tion (p). Thus in the case of a devise or bequest to A. for life, 
and after his decease to his children, or (which is a better illus¬ 
tration of the limits of the rule, since, in the case suggested, 
the parent being the legatee for life, all the children who can 
ever be bom necessarily come in esse during the preceding in¬ 
terest) to A. for life, and after his decease to the children of B., 
the children (if any) of B. living at the death of the testator, 
together with those who happen to be bom during the life of 
A., the tenant for life, are entitled, but not those who may come 
into existence after the death of A. (y). [And a gift over in 
case of the decease of any of the children under age will not 
affect the constmction (r).] The rule is the same where the life 


(»») Davidson v. Dallas^ 14 Ves. 676 ; 

T. Harwood, 6 Mad. 332.] But 
as the gift oTor necessarily suspends ihe 
distribution as to all until the eldest 
attains twenty-one ^ to which, how¬ 
ever, see Fawkes v. Gray, 18 Ves. lU] 
ought not the children bom in the in¬ 
terval to have been let in, seeing that 
these rales always aim at including as 
many objects as possible P 

(«) See Northey v. Strange, 1 P. W. 
341; S. C. nom. Korthey v. Burbage, 
Gilb. Bep. Eq. 136, Fre. Ch. 470. 

(o) 2 Vera. 646. 

\p) 9 Mod. 104; lAtk.609; 2Atk. 
329; Amb. 334; 1 Ves. Ill; 1 Cox, 


327 ; Cowp. 809; 1 B. C. 0. 637, 642 ; 
£3 B. C. G. 362, 434 ;] 6 Ves. 136; 8 
Ves. 376; 16 Yes. 122; 10 East, 603 ; 
1 Mer. 664 ; 2 Mer. 363; 1 Ba. & Be. 
449 ; 3 Dow, 61; [6 Beav. 46.] 

(y) Ayton V. Ayton, 1 Cox, 827. 

[(r) Berkeley v. Swinburne, 16 Sim. 
276, corresponding with Davidson v. 
Dallas, sup.; the gift over was treated 
as eonfirming the rule. But see per 
Cur. 13 Ch. D. 489, 491, 492. See 
also the order in Be Smith, 2 J. A H. 
601, which favours a different rule,^ 
sinoe in terms it admits all children 
bora before the gift over operated. 
The only point dedded however was 
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interest is not of the testator’s own creation, but is anterior to 
his title (s); [or where the prior estate determines by bank- 
Tuptoy(<).] 

In ooaes falling irithin this rule, the children, if any, living 
at the death of the testator, take an immediately vested 
interest in their shares, subject to the diminution of those 
shares (i. e. to their being divested pro tanto), as the number 
of objects is augmented by future births, during the life of 
the tenant for life; and, consequently, on the death of any 
of the children during the life of the tenant for life, their shares 
(if their interest therein is transmissible) devolve to their 
respective representatives (u ); though the rule is sometimes 
inaccurately stated, as if existence at the period of distribution 
was essential (v). 

The preceding rule of construction applies not only where the 
future devise (i. e. future in enjoyment) consists of a limitation 
of real estate by way of remainder, or a corresponding gift of 
personalty (of which there cannot bo a remainder, properly so 
called), but also to executory gifts made to take effect in de¬ 
feazance of a prior gift. Therefore, if a legacy be given to B., 
son of A., and, if he shall die under the age of twenty-one, to 
the other children of A., it is clear that on the happening of the 
contingency aU the children who shall then have been bom 
(including, of course, the children, if any, who may have been 
living at the testator’s death), are entitled (?«•). The principle, 
indeed, seems to extend to every future limitation; [e. g. to a 
gift to the testator’s children, to be divided among them at the 
end of twenty years after his death (a;).] 

But the subjecting of lands devised to trusts for partial pur- 


OBAP. 


Children take 
vested shares, 
liable to be 
divested pro 
tanto. 


Construction 
applicable to 
executory 


[that no child bom-after its father's 
ronkruptcv (upon which the prior es¬ 
tate ceasea^ was entitled; and as, in 
fact, no chud was bom between that 
event (1841) and the oldest son’s ma¬ 
jority (1848), the other point did not 
arise.] 


{») iralkerv.Shore^ 16Vos. 122. [•The 
same rules are applicable to an ap¬ 
pointment under a power; and though 
the power authorizes an appointment 
to dhildren living at the donee's death 
only, the Court wUl not on that ao- 
coimt, and to make the appointment lit 
on to the power, restrain the generality 
of the exprossions used, Harvey v. 
*Siraeey, 1 Drew. 73, 122. That ap- 
pidntments by will are generally to 
be oonstmed in the same way as simple 
bequests, see Oiev. Heathy 1 Ves. 13.5 ; 
Eattm V. Appkfordf 6 My. & C. 66. 


(t) Jte Smith, 2 J. & H. 694 ; Jte 
Ay twin* a Trttata, L. B., 16 Eq. 690.] 
(m) ah,-G en. v. Crispin, 1 B. C. 0. 
386; Beviame v. Mello, ib. 637; Mid¬ 
dleton V. Measenyer, 6 Yes. 136; {Cooke 
V. Bowen, 4 Y. & C. 244; Wataon v. 
Wataon, 11 Sim. 73; Locker Bradley, 
6 Beav. 693; Salmon v. Green, 13 Jur. 
• 272; Bvana v. Jones, 2 Coll. 616, 624 ; 
Fattiaon v. Fattiaon, 19 Beav. 638.] 

(e) See judgment in Matthews v. Favd, 
3 Sw. 339; Houghton v. Whitgreave, 1 
J. &'W. 160. See also Crooke v. Brooke- 
ing, 2 Vem. 106 ; [Baldwin v. Karver 
Cowp. 309.] 

(fo) Haughton v. Hari'iaon, 2 Atk. 
329; Ellison v. Airey, 1 Ves. Ill; 
Stanley v. Wise, 1 Cox, 432; [Baldwin v. 
Bogera, 3 D. M. & Q-. 649.T 

(z) Oppenheim v.Henry, lOHare, 441, 


• Same con- 
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poses, as the raising of money, payment of annuities, or the 
like, hy which the vesting in possession is not postponed, does 
not let in children bom during the continuance of those trusts. 

Thus, in Singleton v. Gilbert (y), where A. devised her real 
estate to trustees for 500 years, to raise 200/., and then to 
other trustees for 1000 years, out of the rents to pay the interest 
thereof, and certain life annuities; and, subject to the said 
terms, die gave the estate to all and every the child and children 
of her brother T. in tail, as tenants in common. One question 
was, whether a child bom after the death of A., but in the life¬ 
time of the annuitants, could take jointly with two others bom 
before A.^s death. It was insisted, on behalf of such child, that 
the devise was to be considered as vesting at the time when the 
tmsts of the term were satisfied, and, consequently, that it let in 
nil such children of T. as were then alive. Lord Thitrloio ad¬ 
mitted that where the legacy is given with any suspension of 
the time, so as to make the gift take place either by a fair or 
oven by a strained construction (for so, he said, some of the 
oases go), at a future period, then such children shall take as 
are living at that period. But this was an estate given directly, 
although given charged with the terms, and therefore he could 
not consider the after-bom children as entitled. 

[The same rule is applicable to personal estate; so that where, 
a testator directs that a particular sum shall be set apart for a 
temporary purpose (as a life-annuity), and that it shafl after¬ 
wards fall into the residue, and the residue is bequeathed to the 
children of A., those children who are in existence at the time 
of the testaWs death are alone entitled to the particular sum 
(subject to the temporary purpose), as well os the residue (s). 

The mle was applied in Coventry v. Coventry («), where the 
general estate was devised subject to a life estate in part. A 
testator devised certain freehold and other estates in tmst out 
of one moiety of the annual proceeds to pay one-half of his debts, 
&o., and the remainder of that moiety he gave to his wife for 
life, and at her death directed that the said moiety should go 
into and form part of his residuary estate, and be held upon the 
same trusts; and out of the other moiety to pay the other half 

1 Coz, 68, 1 B. C. C. 642, n. dple the same chiss of (^ildion as 
jje) Sill y. Chapman, 3 B. G. C. 391, take the origitud diare of a fund given 
1 Yes., jun. 406; sed Cort v. Winde^r, 1 to their parent for life have sometimes 
CoU. 320. been held to take accruing diares com- 

(a) 2 Dr. & Sm. 470. See also Lilt ing by failure of another stitps; as to 
T. Xtf/, 23Beav. 446; Eaggery.Taym, which see further Ch. XLVll., s. 2; 
ib. 474 ; Bortoji v. Wadmorth, 12 W. Be Ridge'a Trmta, L. R., 7 Ch. 665; 
R. 623. On a somewhat similar prin- Heaman v. Beearae, ib. 660. 
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[part of his debts, &o., and aooumulato the remainder until 1875 obap. zxx. 
(twenty-bne years from his death), when the second moiety was 
to fall into and become part of, and he disposed of in like manner 
as, his residuary estate: he also gave his wife a life interest in 
certain specific portions of his personalty, which at her death were 
also to fall into his residuary estate: and he gave the residue of 
his real and personal estate to his son A., his daughter-in-law B. 
widow, and all his grandchildren, share and share alike. Sir li. 

KindenUtjy Y.-G., held that the same class of grandchildren were 
entitled to the property in which the wife had a life interest as 
to the general residue, viz. those living at the testator’s death. 

The result might he different if the context shewed an in¬ 
tention to treat the funds separately. As an example of such 
treatment, though not involving the exact point in question, 
reference may be made to King v. where a testator 

directed a fund to he set apart to answer an annuity for his 
wife, for her life; at her death to sink into the residue; and 
bequeathed the residue to his children as tenants in common; 
provided that in case any of them shodld die either in his life¬ 
time or after his decease, before their shares should become vested 
interests leaving issue, such issue should have their parents’ share. 

One of the children who survived the testator died in the widow’s 
lifetime, leaving a daughter; and Sir J, K. BrucBy V.-C., held, 
that although the deceased child took absolutely such port of the 
residue ah was not set apart for the annuity, yet her share in the 
fund that was so set apart went to her daughter. The ground 
of this decision would seem to have been that by no other con¬ 
struction could the gift over have any operation, since no child 
could die aftet' the testator^s decease without attaining a vested (c) 
interest in the general residue. 

The rule which mokes a gift to children comprehend all who Gtifta to other 
come into existence before the time of distribution is not peculiar 
to that class of relations; for, that which is held a wise rule 
with regard to one grade of relationship must also be so held 
with regard to another (d).] Thus a gift to A. for life and after 
his death to his brothers, will include the brothers bom during 
the life of A. (£); and the same has been held with regard to 

[(i) 2 De G-. &S. 252. See also Gardner See per Turner, L. J., 3 D. H. & 

V. James, 6 Beay. 170, 'where distribu- G. 653.] 

tionwasbythe’wiUezpiestilypostponed. (e) Bevisme y. Mello, 1 B. C. C. 637; 

(tf) The word “ yested ”'was held to Doe d. Stewart y. Sheffield, 13 East, 
mean vested in possession, on the same 526. See aholeake y.Bobinsoii, 2Mer. 
ground. ^ 363. 



PDF Compressor Pro 


160 

oaAp/iacac. 


Bnle wheare 
distribution is 
postponed to 
a given age. 


Does not dash 
witb the pre¬ 
ceding rules. 


DEVISES AND BEQUESTS TO CHlLDRfK. 

nephews and nieces (/), [and cousins {g) ; hut with regard to] 
other classes of objects the gift would dearly apply and be con¬ 
fined to those who were living at the death of the testator (A). 


II. 3. It has been also established, that where the period of 
distribution is postponed until the attainment of a given age by 
the children, the gift will apply to those who are living at the 
death of the testator, and who come into existence before the 
first child attains that age, i.e. the period when the fund be¬ 
comes distributable in respect of any one object, or member of 
the class’(«). And the result is the same where the expression 
is “ all the children ” (I*). 

This rule of construction must be taken in connection with, 
and not as in any measure intrenching upon the two preceding 
rules. Thus, where a legacy is given to the children, or to all 
the children, of A., to he payable at the age of twenty~onef or to 
Z. for life, and after his decease to the children of A., to he 
payable at ticenty-onc^ and it happens that any child in the 
former case at the death of the testator, and in the latter at the 
death of Z., have attained twenty-one, so that his or her share 
would be immediately payable, no subsequently bom child will 
take ; but if at the period of such death no child should have 
attained twenty-one, then all the children of A. who may subse¬ 
quently come into existence before one shall have attained that 
age will be also included (/): [in short, whichever event happens 
lost marks the period of distribution and for ascertaining the 
class. So iia Brandon v. A'iton («i), where a fund was given in 
trust for A. for life or imtil alienation, and in cither event, for 
such of A.*s children os should attain twenty-one, to be paid^to 
them on attaining that age, if the some should happen after the 
death of A., and if he should be then living, to be paid on his 


(/) Balm V. Balm, 3 Sim. 492. [See 
also bhuttlmorth v Gtiaiei, 4 My. & C. 
35; Cot t y. Winder, 1 Coll 320; Be 
Pattington'a Trust, 3 Gif. 378. 

(y) Baldxim v. Bogen, 3 D. M. & G. 
G49. 

(h) As to gifts to next of kin, depend¬ 
ing as they do on peculiar conBidera- 
tions, see ante, p. 128 ] Many cases 
might be suggesteddn which a gift to 
ob 3 eots in esse would open and let in 
future objects; as to A. and the heirs 
of'Gie body of B., a iierson living, or to 
A. and any wife whom he shall marry. 
Sm Mutton's ease, Dy. 274 b. 

(*) 1 Ves. Ill; 1 B. 0. 0. 630; ib. 


582; 3 B. C. C. 401, ib. 416 ; 2 Yes. 
jun. 690, 3 Vos. 730 ; 6 Ves. 346, 8 
Ves. 380; 10 Ves. 152; 11 Ves. 238; 8 
Sim. 417, 492; 2 Bear. 221, [1 Bear. 
352; 12 ib. 104, 7 Haro, 473, 477.1 
But see 5 Sun. 174; [2 Ves. 83.] 

{k) WhUbitad V. Loid St. John, 10 
Vos. 162. 

(/) Clatke V. Clatke, 8 Sim. 69. See 
aliW Matthews v. Paul, 3 Sw. 328; [J2o5- 
Ug V. Btdtngs, 11 Jur. 813; Gtllaian y. 
JDaunt, 3 K. & J. 48 ; Be Emmet's 
Estate, 13 Ch. D. 484. 

(m) 2 Y. & C. C. C. 24, 30, see minute 
of decree.] 
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[death. A.’s interest having ceased hy his alienation, two of his 
ohildren*^ who were adult claimed immediate payment of their 
shares; hut this was refused hy Sir J. K. Bruce, V.-C., since 
that would prejudice any claim which after-hom children of the 
father might have.] 

And the construction is not varied hy the circumstance of the 
trustees being empowered to apply all or any part of the shares 
of the children for their advancement before the distribution 
(the word “ shares ” being considered as used in the sense of 
**presumptive shares (n )); nor is any such variation produced 
by a clause of accruer, entitling the survivors or a single sur¬ 
vivor, in the event of the death of any or either of the “ said 
children,” as the expression “ said children,” so occurring, means 
the children designated by the prior gift, whoever they may be, 
and is, therefore, applicable no less to an after-born child, whom 
the ordinary rule of construction admits to be a participator, 
than to any other (o). 

The rule in question, as it respects the exclusion of children 
born after the vesting in possession of any of the shares, has 
been viewed with much disapprobation; and Lord Thurlow, in 
Andrews v. Partington (p), said he had often wondered how it 
came to bo so decided; there being no greater inconvenience 
in the case of a devise than in that of a marriage settlement, 
where nobody doubts that the same expression means all the 
children. In marriage settlements, however, one at least of the 
parents generally takes a life interest, so that the shares do 
not vest in possession until the number of objotfts is fixed. 
The rule has gone. Lord EMon remarked {q), upon an anxiety 
to provide for as many children os possible with convenience. 
Undoubtedly it would be very inconvenient, especially in the 
case of legacies payable instanter, if the shores of the children 
were, by reason of the possible accession to the number of 
objects by future births, unascertainable during the whole life 
of their parent; and though this inconvenience is actually in¬ 
curred, as we shall presently see, in some cases (r), in which the 
gift runs through the whole line of objects, bom and imbom. 


(n) J9tf</er,3Sim.417. [As 
to the effect of su(^ a clause to post¬ 
pone the ascertainment of the class, 
see below, p. 166.] 

(o) Balm V. Balm, 3 Sim. 492; [of. 
Matehwiok r. Cock, 3 Yes. 611 ; 
mantle t. Taylor, 16 ib. 363. 

J.—^VOL. II. 


(p) 3 B. C. C. 401. See also per 
Lord BoMlyn, Hoate v. Pratt, 3 Yes. 
732 ; per K. Bruce, V.-C., Brandon v. 
Aaton, 2 Y. & C. C. C. 30; Barker v. 
Barker, 1 Cr. & M. 86^ 

{q) In Barrinyton r. Iriatram, 6 Yes. 
348. 

(r) See post, pp. 166, 167. 

M 
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even after vesting in possession in the existing children, yet it 
'will he found in such cases either that the construction was 
adopted ex necessitate rei (there being no alternative but either 
to admit all the children, or hold the gift to fail in toto for want 
of objects), or, that the admission of all the'children was com¬ 
pelled by some expressions of the testator. 

The principle of the rule under consideration seems to apply 
to all cases in which the shares of the children are made to 
vest in j^ossession on a given event, as on marriage; in which 
case the marriage of the child who happens to marry first, is 
the period for ascertaining the entire class (r). 

[When the legacy is not to vest until the period of dis¬ 
tribution, all children, born before the eldest acquires a vested 
interest,—which he does upon the happening of the contingency 
as to him individually,—may by possibility be participators in 
the fund (»). Younger children as to whom the contingency 
has not happened are, of course, not entitled to anything while 
the contingency is in suspense: it is uncertain, therefore, by 
how many the class ultimately entitled may fall short of the 
number of ehildren living when the contingency happens as to 
the eldest; but as the class cannot, in consequence of the ap¬ 
plication of the rule, be enlarged, the minimum of each share is 
immediately fixed. 

The foregoing rules, which admit all children coming in esse 
before the period of vesting or of possession, will (like other 
rules of construction) bo generally adhered to, although the gift 
may in consequence fail for remoteness, as, where the gift is to 
the children of 'a living person to vest at the age of twenty- 
two (t). But if a distinct vested gift bo followed by a direction 
postponing distribution beyond the legal period, the direction 
■will be rejected as void, and the gift left intact, as in Kevern v. 
Williams (t«), where a testator bequeathed the residue of his per¬ 
sonal estate in trust for A. for life, with remainder to the gitind- 
children of B., “to be by them received in equal proportions 
when they should severally attain the age of twenty-five years.” 
On the question of remoteness being raised, it was held by Sir 

[(r) Dawson v. Oliver-Massey^ 2 Ch. Ca. 406. Elliott v. Elliott, 12 Sim. 276, 
D. 763, aco. appears contra, sed qu. If any one 

(«} Clarke v. Clarke, 8 Sim. 69; of the class has attained the a^m the 
Oillman v. Daunt, 3 E. & J. 48; locks testator’s lifetime, the gtft u gtiod, 
.y. Lamhe, L. B., 4 Eq. 372. because no after-bom child is aomla- 

If) Leake v. Eobinson, 2 Her. 363, sible, Pieken v. Matthews, 10 Ch. D. 
383; Arnold v. Congreve, 1 B. & My. 264. 

209; Comjmrt v. Austen, 12 Sim. 218; (w) 6 Sim. 171, cited 16 Sim. 286.} 

Bonghton v. James, 1 GoU. 43, 1 H. L. 
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\L. SJtadmlly V.-C., that the grandchildren who had come in esse chap, xxx. 
before A.^s death were alone entitled. He distinguished Leake “ 

V. Robinson because there the time of gift was not distinct from 
the time of enjoyment.] 


But an important exception obtains in the case of legacies Exception as 
which are to come out of the general personal estate, and arc 
made payable at a given age (say twenty-one); in which case it 
seems that the bequest is confined to children in existence at 
the death of the testator, on account of the inconvenience of 
postponing the distribution of the general personal estate until 
the majority of the eldest legatee, which would be the inevitable 
effect of keeping open the number of pecimiary legatees [x ); 

[and if there is no child in existence at the testator’s death, the 
legacies fail altogether (y) ]. But this argument of inconvenience, 
it is obvious, does not apply where the number of objects affects 
the relative shares only, and not the aggregate amount (c), [nor 
where a definite sum is directed to bo set apart to answer the 
legacies, and the legacies ore to come only out of that sum (a)]. 

The rule in question, so far as regards the exclusion of children other cases in 
bom after the vesting in possession of anyone of the distributive jS^^has^beon 
shares, has been sometimes departed from upon grounds which 
can scarcely be considered as warranting that departure. Thus, 
where (6) a testator bequeathed 300/. to the children of his sister 
S., to be equally divided at their respective ages of ticcnty-ono or 
fnarriagcy with interest, and failing the share of any, to the 
survivors, and failing the share of ally then to Gr. One of the 
questions was, whether the legacy belonged to a child of S., boni 
at the making of the will, to the exclusion of those since born, 
or to be bora P Lord Hardicieke thought it was meant for the 
benefit of all the children 8. should hare ; for the testator, knowing 
she had but one then, had yet given it to childreny had pointed 
out survivors, and given it over to another branch of the family, 
which he could not mean, till all failed. 

It is clear that none of these circumstances would now bo held Remark on 
to take the bequest out of the ordinary rule. Its being to 
children in the plural, with a provision for survivorship, was 


(«) JRingrOK v. Bramham, 2 Cox, 384 ; 
[Peyton v. Hughes^ 7 Jur. 311; Mmm 
V. Thompson, 638.] Ajid see 

Storre v. Benbow, 2 My. & It. 46. 

[M Bogers v. Mutch, 10 Ch. D. 25.] 
(zj Oilmore v. Severn, 1 B. C. C. 682. 
[(a) Evans ▼. Harris, 6 Bear. 46. 


But until the number of Icgateea is 
finally ascertained, there is uvays a 
possibility of the fund proving defi¬ 
cient. As to abatement in such a case 
vide ib. and 19 Yes. 670.] 

(6) Maddison v. Andrew, I Ves, 58. 
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CHAP. XXX. 


(Hft over in 
case parentdie 
without issue. 


% 


Remark on 
Mills V. Nor^ 
ris. 


consistent with that oonstraction; as was the word ** all,” which 
was satisfied by referring it to the children of any class who 
took shares. 

Lord Loughborough seems to have thought that where a devise 
or bequest of the nature of those under consideration is followed 
by a gift over in case the parent die without issue, all children, 
without reference to the period of vesting in possession, are 
entitled. Thus, where (c) a testator devised, on a certain event, 
the produce of the sale of certain freehold estates to he divided 
between the children of his daughters E. and B., such of the 
children as should he sons to be paid at their respective ages of 
ticenty^oney and such as should he daughters at their respective 
ages of twenty-one, or days of marriage respectively; and he 
bequeathed the residue of his personal estate to be equally 
divided between the child and children of his said two daughters, 
in like manner as the money to arise from his real estate; and, 
in case any child of his said daughters should marry and die in 
the lifetime of their respective mothers, then he directed that the 
issue of such child should stand in the place of their parent; and^ 
in case his said daughters should die without issue^ or such issue 
should die without issue in the lifetime of his said daughters, 
then over. It appeared, in the consideration of another ques¬ 
tion, that Lord Loughborough had previously decided, that the 
latter disposition extended to all the children of testator’s 
daughters without reference to the age of twenty-one, by force 
of the clause limiting it over in case of the failure of issue of the 
daughters.' 

It is not easy to perceive any solid ground for allowing to 
these words such an effect upon the construction. They either 
mean a failure of issue generally, in which case the gift over is 
void, or, which seems to be the better construction, they refer to 
children (c?), and, according to the opinion of Sir [jB. P. Arden] in 
Godfrey v. Lavis (<;), and the established rules of construction, 
the words importing a failure of issue are referable to the objects 
included in the previous gift. 

It is to be observed, that Maddison v. Andreic^ and Mills v. 
Norris, were decided at a period when the rule against which 
they seem to militate was not so well settled, or, at all events, 
they shew that it was not so uniEormly adhered to, as it now is. 


(c) Mills V. Norris, 6 Yes. 335. Ch. XL. 8. 2. 

\d) See Vandergueht v. Blake, 2 Yes. («} 6 Yes. 50. 
jun. 534, and other oases treated of in 
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iinoertamty in which these oases tended to involve the doc¬ 
trine has been completely removed by subsequent decisions (/). 

[If, however, the shares are directed to vest at twenty-one, and 
maintenance and advancement are expressly authorized out of 
vested as well as out of presumptive shares, children bom after 
the eldest has attained twenty-one will be admitted; for it is 
dear that the trustees were to retain the fund after some had 
attained a vested interest {g). But a power of maintenance out 
of the interest of presumptive shares of course has no such 
effect (h). 

Again, the rule is not applicable where the vesting in posses¬ 
sion is postponed until the youngest child attains a prescribed 
age. Where distribution is directed generally at twenty-one, 
there is no doubt about the time of payment; it is certain that 
as soon as any child attains the age, the testator intended him to 
have his share, and after-bom children are unavoidably excluded. 
But it is very doubtful whether by youngest child (in the case 
supposed) the testator means anything but youngest whenever 
bom : in the absence of an explanatory context, it is mere con¬ 
jecture that the youngest for the time being in esse, or the 
youngest living at the death of the testator, was meant, ad¬ 
mitting those bom before, but excluding all bom after, such 
youngest has attained the age. 

Thus, in Mainwaring v. Beevor (/), where a testator bequeathed 
the residue of his stock to tmstees in tmst thereout to maintain 
his “ grandchildren, the children of his sons A. and B., until 
they should severally attain twenty-one,” and acsumulate the 
surplus dividends, “ and when and so soon as all and every his 
said grandchildren should have attained twenty-one,” in tmst 
to pay and divide the fund among them. Sir J. Wigranty V.-C., 
refused to decree an immediate division of the fund, merely be¬ 
cause the youngest grandchild for the time being had attained 
the age of twenty-one. He adverted to the inconvenience which 
arose as soon as the elder children attained twenty-one, viz. that 
the provision for the maintenance of those children ceased, though, 
as it could not be certainly said that the youngest child had 
attained twenty-one, they could not claim a distribution of the 

{/) See cases refetred to, ante, income being aven for the common 
p. 160. maintenance of the legatees (named) 

[(;) IredeU v. Iredell^ 26 Beav. 486; during the life of their parent. 

Bateman v. Qray^ L. B., 6 Eq. 215. (A) OimhUtt t. Burton, L. B., 12 

See also Berrys, Briant, 2 Dr. k Sm. 1, Eq. 427. 

where distribution was postponed after (t) 8 Hare, 44. See also Bateman v. 

theageof vesting byreasonmfhewhole Footer, 1 Coll. 118, 126.] 
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CHAP. XXX. 


G-ift to grand* 
children when 
youngest 
attains 
twenty-one. 


[fund; and continued, “ The question is, how long is the eldest 
child or the other children to wait ? If the objects of the testator’s 
bounty can be confined to childi^n of his sons living at his death, 
—^which, independently of the fact that one son had no children 
at that time, I am clear cannot be done in this case,—it might 
be possible to get at the conclusion that, the moment the eldest 
attained twenty-one, the period pointed out for division arrived. 
If it be once admitted that a child bom after the death of the 
testator may take, all the inconvenience is let in, and the eldest 
child may have to wait an indefinite time, so long as children 
may coiitinue to bo bora. How in that case is it possible to 
limit the class entitled in the way suggested, which is, the 
moment the youngest child in esse attains twenty-one, there is 
to bo a division, although there may be an unlimited number of 
children bom afterwards ? I do not see how the inconvenience 
can be avoided. The words of the will do not require an imme¬ 
diate distribution.”] 

In Hughes v. Hughes (^•), a testator gave real and personal 
estate in trust to pay the income for the maintenance of all the 
children of his three daughters A., B., and C., share and share 
alike, until the youngest of his said grandchildren should attain 
twenty-one; and in case of the death of any of them before the 
youngest [of those living'] should attain twenty-one, leaving 
children, then to such children, and when the youngest grand¬ 
child [living] should have attained twenty-one, then ho gave one 
full proportionable shore to such of his said grandchildren as 
should be then living, and the children of such os should be then 
dead. A question arose on the claim of the subsequently bom 
grandchildren to be admitted to a participation with those living 
at the testator’s death. Lord Thurloic\ during the argument, said, 
when the gift is general, it is always confined to the death of 
the testator. Where there is a gift for life, or the distribution 
is postponed to a future time, then children bom during the life 
or before that time are let in. On a subsequent day he decided 
in favour of the after-bom grandchildren, the gift being to all 
the grandchildren. [He distinguished the cases where the time 
for vesting the property in possession was perfectly marked out 
by the testator, and the distribution consequently was confined 
to those who had come in esse at that time: whereas here was a 
general gift not narrowed or controlled by any words the testa- 


(;t) 3 B. C. C. 362, 434. 
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[tor had used.] By the decree it was declared that the residue 
should be divisible among the grandchildren of the testator that 
were living at his death, and that had been bom since and that 
should be bom, until the youngest of such grandchildren should 
attain the age of twenty-one. [This apparently confined the 
class to those who had come in esse when the youngest for the 
time being attained twenty-one; and the word “living,” as 
used in the tmsts of the income, seems to require that construc¬ 
tion ; but the facts, so far as they can bo collected, did not re¬ 
quire a decision between that and letting in every child whenever 
bom(/).] The expression “«// /Ae c/iiMm,” noticed by Lord 
ThurloWf has been held, we have seen, to bo inadequate to enlarge 
the constmetion (?»). 

II. 4. We are now to consider the effect upon immediate and 
future gifts to children of a failure of objects at the period when 
such gift would have vested in possession. AVith regard to im¬ 
mediate gifts (>i), it is well settled that if there be no object in 
esse at the death of the testator, the gift will embrace all the 
children who may subsequently come into existence, by way of 
executory gift. 

Thus, in Weld v. Bradbury (o), a testator bequeathed certain 
monies to bo put out at interest; one moiety to bo paid to the 
younger children of M. living at his (the testator’s) death, and 
the other moiety to the children of S. and iV. Neither S. nor 
N. had any child living at the date of the will (p), or at the death 
of the testator. It was held to be an executory devise, (qu. be¬ 
quest ?) to such children as they or either of them sliould at any 
time have. 

So, in Shepherd v. Ingram {q)^ a gift of the residue of the tes- 


[(0 See 14 Vea. 268. The testator 
died 3rd Juno, 1782, R. L. 1791 A., 
fo. 216. Wigram, V.-C., thoug’ht (8 
Hare, 60) the decree might mean every 
grandchild whenever bom. But that 
is inconsistent with the clause “ that 
should be bom until the voungest 
of such gprandchildren ^ould attain 
twenty-one,” for none could be bom 
aftertne birth of the absolute youngest. 
Mr. Jarman thought “ such” referred 
to the grandchildTen living at the tes¬ 
tator’s death, and that thus “the 
seeming inaeouracy of the case was 
corrected.” But that is not the gram- 
matioal sense. Moreover it appears 
(14 Yes. 258) to have been assumed 
that John Erasmus Adlam, a grand¬ 


child bom after the testator’s death, 
who attained twenty-one in 1806 and 
was tho youngest for the time being, 
was tho youngest “living” within the 
meaning of the will.] 

(in) Whitbread v. ht. John, 10 Vos. 
162 ; see also Heathe v. lleathe, 2 Atk. 
■ 121; Singleton v. Gilbert, 1 Cox, 68, 1 
B. C. C. 612, n.; Scott v. Harwood, 6 
Mad. 332. 

(n) Where a person taking a preced¬ 
ing life interest dies in the testator’s 
lifetime, the gift is of course treated as 
immediate. 

(o) 2 Yem. 705. See also Haughton 
V. Harriean, 2 Atk. 329. 

(p) This was immaterial. 

\q) Amb. 448. 
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Destination of 
income until 
birth of child. 


DEVISES AMD BEQUESTS TO CHILDBEM. 

tatoT*s real and personal estate to such child or children as A. 
should have, taking upon them the name of S., was held to 
embrace all after-bom children, there being no child at the tes¬ 
tator’s death. 

[In these cases there was nothing to shew that less than all 
must be admitted, if any. But if the shares are directed to vest, 
or to be paid, when the children respectively attain twenty-one, 
it would seem to agree best with the principle of the preceding 
rules, and still more closely with the rule presently mentioned, 
of which Whitbread v. Lord St. John (/*) is the leading example, 
that only those children should be admitted who have come into 
existence before the eldest attains the prescribed age. In 
Annitage v. Wiliiams (s) the income of certain securities was 
directed “ to be applied to the education of the children of A. 
and B. in equal shares, and on their attaining the age of twenty- 
one years the whole to be sold and divided equally among them. 
Should the said A. and B. die without issue the fund was given 
on the same conditions to the children of C. and D. It was 
held by Sir J. Eomillyj M.R., that all the children whenever 
bom were entitled: but this was apparently because the will 
was considered to direct a division when all the children had 
attained the age, and thus to bring the case within Mainicaring 
V. Beevor.'] 

Devises and bequests of this nature have given rise to two 
questions: 1st, As to the destination of the income between the 
period of the testator’s death and the birth of a child: 2ndly, 
As to the appropriation of the income between the birth of the 
first and the birth of the last child. 

With respect to the first, if the subject of g^ft be a sum of 
money, it is sufficient to say that the legacy is not payable until 
the birth of a child. It is also clear, that where a residue of 
personalty is given in this manner, the bequest will carry the 
intermediate produce as part of such residue if). On the other 
hand, if it were a devise of real estate, the rents accniing be¬ 
tween the death of the testator and the birth of a child would 
devolve upon the heir as real estate undisposed of, unless there 
was a general residuary devise (u); nor would the circumstance 

[(r) 10 Ves. 152, post, p. 180. 'which must not be taken as the gene- 

(<) 27 Bear. 346. No reasons are ral rule.] 
reported. The judgment is more fully if) HarrU v. Lhyd, T. & B. 310. 

T^rted 7 W. R. 660, but -with a state- See Bullock y. Stona, 2 Yes. 621. 
ment of the “rule of the Court for (w) BAmfy.&B.310,and 
ascertaining the period of distribution’ * Sofkint y. Hopkim, Cas. t. Talb. 44. 
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of there being an immediate demise of the real estate to trus¬ 
tees (;z;) vary the principle, the only difference being, that the 
heir would take the equitable, instead of the leg^ interest. The 
great difficulty, however, in these oases, is to determine whether 
the will indicates an intention to accumulate the immediate 
rents for the benefit of unborn objects. A question of this kind 
was much considered in Gihson v. Lord Montfort (y), where A. 
gave his freehold and personal estate to trustees, in trust to pay 
certain annuities and legacies out of the produce of his personal, 
a^d, in case of deficiency, out of his real estate, and he gave the 
residue of his real and personal estate to such child or children as 
his daughter B. should have^ whether male or female, equally to 
be divided between or among them. If B. should die without 
issue of her body, then over. By another clause, A. directed, 
that, upon the deaths of the persons to whom the annuities for 
lives were given, such annuities as should fall in from time to 
time should go back to the residue, and go to those in remainder 
over. By a codicil he added, provided his daughter died with¬ 
out issue, but if she should leave a child or children^ such annuities 
as fell in should he divided among them^ share and share alike. B. 
having no child at the death of the testator, it became necessary 
to determine the destination of the immediate income. It was 
admitted, that, as to the personal estate, it passed by the re¬ 
siduary clause, but the accruing profits of the real estate subject 
to the charges were claimed by the heir as undisposed of. Lord 
Hardicicke^ after- a long argument on the terms of the will, and, 
after admitting that the heir was entitled to what was not given 
away by express words or necessary implication, held that the 
intermediate profits passed to the trustees for the benefit of the 
devisees; thinking, upon the whole, that there was an intention 
to accumulate; for which he relied partly on the fact of the real 
and personal estate being comprised in one clause (s), and on the 
expression in the will and codicil respecting the annuities. 

The other question arising on these gifts to children is, as to 
the destination of the income accruing in the interval between 
the births of the eldest and the youngest child, with rei^ect to 
which it is settled, (nor could it have been doubted upon prin¬ 
ciple,) that the children for the time being take the whole. 

This question came before Lord Northington^ in Shepherd v. 

{x) BuUocky. Stone$f2'Vea.b2l. (z) On this poiot, vide Generic v. 

(sr) 1 Yes. 485. Fitzgerald, Jac. 468, and other oases 

commented on, Vol. I. p. 653. 
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oHiiP. xzx. Ingram (a), on the construction of the will already stated, at the 
instance of three of the children of the testator’s daughter, who 
had come into existence since the former hearing of the case, 
and now prayed (their parent being yet alive) to have an account 
of the profits, and that so much as became due from the birth of 
the first child, until the second was bom, might be declared to 
belong to the first, and after the birth of the second, until a third 
was bom, to belong to the first and second child, and so on to 
the others; and his Lordship was very clearly of opmion, that 
the children (6) took a defeasible interest in the residue, suggest^ 
ing the’ case of a legal devise of a residue to the daughters, with 
a subsequent clause declaring, that if all the daughters should die 
in the lifetime of their mother, then the residue should go over; 
that would be an absolute devise with a defeasible clause, and 
the daughters in that case would bo clearly entitled to the 
interest and profits till that contingency happened. 

[So,] in a subsequent case (c), it was held by Lord Laugh- 
borough that a child subsequently bom was [not] entitled to a 
share in the by-gone income, in equal participation with chil- 
dron antecedently in existence; the special terms of the gift, 
which expressly comprised the “ interest and produce,” [being 
considered insufficient to control] the general rule, which was 
also followed by Lord Langdale (</) [and Sir J. Wigram (e). 
Disposition of If the bequest bo contingent, a child only presumptively or 
contingently entitled is, for the purpose of answering either of 
legacy vests, the above questions, to be considered as not in existence; so that 
* in the first case the intermediate profits will go to the next of 

kin or heir at law, or to the residuaiy legatee or devisee (/), and 
in the second, to the children who have attained a vested in¬ 
terest, notwithstanding the existence of children who have not 
yet but may hereafter become entitled to a share (^).] 


Effect whore The next inquiry is as to the rule of oonstmetion which ob- 

tains, where the gift to the children is preceded by an anterior 
1 vOv ft V or ^ • 

Won time of interest, and no object comes into existence before its determina- 

distnbiition. £qj. jj£^^ decease, 

(a) Amh. 448, ante, 167. v. Maxwell, 12 Bcav. 104. 

(A)Thewordmthere^rti8“daugh- (/) Haughton v. Harrisw, 3 Atk. 
ters;” but this w'as evidently used in 320; S/iaice v. Ctmlije, 4 B, C. C. 144. 
mistake for children. (y) This seems a necessary conolu* 

„ (c) Mills v. Norris, 6 Yes. 335. sion, and appears now to be supported 

{d) Seott V. Earl of Scarborough, 1 by authority, Furneaux v. Ru^er, W. 

Bear. 164. K. 1879, p. 136. See also Stons y. 

[(«) Mainwaring v. Beevor, 8 Hare, Harrison, 2 Coll. 716; but see BraiHfen 

44, see minute of decree, p. 61; Ellis y. Aston, 2 Y. & C. C. C. 30. 
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to the children of B.; and B. has no child until after the death 
of A. It is clear that in such a case) if the limitation to the 
children of B. were a legal remainder of freehold lands, it would 
[unless saved by stat. 40 & 41 Viet. o. 33] fail by the determi¬ 
nation of the preceding particular estate before the objects of 
the remainder came in esse (A). This rule, however, originating 
in feudal principles, is not applicable to equitable limitations of 
freehold estate, and accordingly it has been held, that in a similar 
devise by way of trust, the ulterior limitation does not fail by 
the non-existence of objects during the life of A., the tenant for 
life, but takes effect in favour of such objects whenever they 
come into existence. Thus in Chapman v. Blmet (*), where lands 
were devised to trustees upon certain trusts during the life of A., 
and at his decease as to one moiety in trust for the children of 

A. , and os to the other moiety in trust for the children of B. 

B. had no child born until after the decease of A.; and it was 
held that such after-born child was entitled to the latter moiety; 
Lord Talbot observing, that, “ in regard to trusts, the rules are 
not so strict as at law; for the whole legal estate being in the 
trustees, the inconvenience of the freehold being in abeyance, if 
the particular estate determines before the contingency (upon 
which the remainder depends) does happen, is thereby prevented.” 
The same doctrine would seem to hold in regard to bequests of 
personal estate ; to which it is obvious none of the rules govern¬ 
ing contingent remainders are applicable. As some of the posi¬ 
tions, however, advanced by a very learned Judge in Godfrey v. 
Bavin (A), may seem to be inimical to such a conclusion, it will 
bo necessary to examine that case. 

A. bequeathed annuities to several persons for life, and di¬ 
rected that the first annuity that dropped in should devolve upon 
the eldest child male or female for life of H.; and he directed 
that as the annuities dropped in, they should go to increase 
the annuities of the survivors, and so to the last survivor, except 
as to two individuals named; and when the said annuitants were 
all dead, the whole property to devolve upon the heirs male of 
P. At the death of the first annuitant^ II. had no legitimate child 
(the claim of a natural child was disallowed (/)); but he after¬ 
wards married, and had a child, who claimed the annuity. Sir 
jB. P. Ardeny M. E., said,—“ It is clearly established by Devisme 
V. Mello {m)f and many other cases, that where a testator gives 


(A) Ante, Vol. I., 
t) Cas. t. Talb. 14 
[k) 6 Yes. 43. 


f. 263, 873.] 


(/) See next chapter, 
(m) 1 B. 0. 0. 637. 
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CHAP. XXX. any legacy or benefit to any person, not as persona designata, 
but under a qualification and description at any particular time, 
the person answering the description at that time is the person 
to claim; and, if there are any persons answering the descrip¬ 
tion, they are not to wait to see whether any other persons shall 
come in esse, but it is to be divided among those capable of 
taking, when by the tenor of the will he intended the property 
to vest in possession (n). That case was much considered by 
Lord ThurloWy and seems to have settled the law upon the sub¬ 
ject. The first question is, whether it is clear the testator meant 
any given set of persons should take at any given time: if so, it 
is clear that all persons answering that description, whether bom 
before or afterwards (o), shall take; but, if there are no such 
persons, it shall not suspend the right of others, but they shall 
take as if no such persons were substituted. Before that case, 
this point was not quite so clear (p). Where the gift is to all the 
children of A. at twenty-one, if there is no estate for life, it will 
vest in all the children coming into eidstence until one attains 
the age of twenty-one ((/). Then that one has a right to claim 
a share, admitting into participation all the children then existing. 
So if it is to a person for life, and, after the death of that person, 
then to the children of A., the intention is marked, that until the 
death of the person entitled for life no interest vests (qu. in pos¬ 
session ?). When that person dies, the question arises whether 
there are then any persons answering that description; if so they 
take, without waiting to see whether any others will come in esse 
answering the description. J/ is given over in the event that there 
are no children, and there are no children at that period, the person to 
whom it is given over takes. It is clear this testator meant these an¬ 
nuities to commence at his death, and that each annuitant should 
receive a proportionable share of his fortune, with benefit of sur¬ 
vivorship and right of accruer, subject upon the death of the first 
annuitant to the substitution of the eldest child of H. Upon the 
death, therefore, of the first annuitant, unless there was some per¬ 
son who had a right of substitution in the room of that person, 
and there was no such person, it was to go among the survivors. 
The person substituted, namely, the first child of II., cannot, now 
claim. That construction is much fortified by the manner in 
which it is given over, for it is perfectly clear that he meant the 
'•persons to whom it was given over under the description of the 

(n) This is indisputable, see ante, tion or with the general rule. 

pp. 166, 156. (p) Singletm v. Singleton, Aytm v. 

(o) The words " or afterwards” are AyUm, 1 B. C. C. 642, n. 

not consistent with the preceding posi- {q) See ante, p. 160. 
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Heirs of P. to take upon the death of the persons to whom it was chap. xxx. 
first given over. If the first construction contended for is to 
prevail, those persons, supposing aU the other annuitants claiming 
by survivorship were dead, must wait not only the death of the 
survivor, but also the death of H., for during his life there would 
be a possibility that a child might be bom who upon that con¬ 
struction might say he was the survivor.” 

It is evident, therefore, that the judgment of the M. R. was 
partly founded upon the particular circumstances of the case; 
and yet no one can read that judgment without seeing that in 
his opinion the rule was universal, that a bequest to children as 
a. class, to fall into possession on the determination of an anterior 
interest, failed, if there was no object at that period: and he 
seems to have considered this as a necessary consequence of 
holding that such objects (if any) would have taken to the exclu¬ 
sion of subsequently born children. That the one proposition is 
not invariably a corollary of the other, is established, we have 
seen, by the cases respecting immediate gifts to children, which 
although they extend only to such children (if any) as are in 
existence at the death of the testator, yet, in case of there being 
at that period no child, will embrace the whole range of unborn 
children {r). Upon what principle a different construction could 
be supported in the case of an executory bequest preceded by a 
bequest for life, it is difficult to discover, unless it were for the Suggested 
sake of assimilating the construction to that of a legal remainder, 
but which is decisively negatived by the construction that has 
been applied to equitable limitations, as to which we have seen the 
rule is different; and the inevitable conclusion, it is conceived, is 
that, by analogy to the latter class of devises, a bequest to A. 
for lifCy and after his death to the children of i?., is not defeated 
by the non-existence of an object at the death of A., but mil take 
effect in favour of all the subsequently born children as they arise : 
assuming, of course, that the terms of the bequest do not bring 
it within the restrictive rule stated in the third division of the 
present section. 

The doctrine above suggested is tacitly recognised in Wyndham 
V. Wyndham (s), where a testator bequeathed the residue of his 

(r) Ante, 167. trolling force of a prior gift, made ex- 

(«) 3 B. G. G. 68. [Seo Sham v. pressly to auch iMt-montioned chil- 
Cunliffe, 4 B. G. G. 144, wWe a gift dren. B. having died in the lifetime of 
to the children of A. after the death A. the same question, and consequent 
(without children) of B., and in dc- recognition of the doctrine advocated in 
fault of children of A. to fall into the the text, occurred here as in IFyndham 
residue, was construed a gift to the v. Wyndham. See also Conduitt v. 
children who survived A. by the con- Soane, 4 Jur. N. S. 502.] 
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CHAP, yacx. estate to A. for life, tut if she shall die leaving any child or 
children, then the trustees were to pay the principal to theta; 
hut if A. should die without any child or children, then he left 
the residue to the younger children of B.^ii he should have any, 
and if not, ho left it to C. A. died without children before B. 
had any, and B. afterwards died without having had a child; 
and the question in this cause was, as to what hecamo of the 
income in the interval between the deaths of A. and B.; which 
question of course assumes, that the property did not go over to 
0. immediately on the death of A. without a child, hut remained 
in expectancy during the whole life of B., to await the event of 
his having children. 

Ex^to^ This view of the subject, too, seems to derive some support 
featodby^" from a more recent decision, establishing that an executory 
jMte children, to arise on an event which was to defeat a 

after the time prior gift, did not fail by the absence of any object at the deter- 
mination of such prior interest. 

possession. ^ 

In the case (/) alluded to a testator devised the reversion in a 
moiety of certain real estate to his sister A., subject to a chaige 
in the following terms:—“ The sum of 500/. I also deduct out 
of the said part of my estate to my niece M., daughter of my 
brother E., to be paid when most convenient to my sister A., 
bearing interest three months after my decease. "Whenever this 
600/. shall be paid by my sister A., I do require that it be put 
into government or any other security by her trustee P., whom 
1 appoint to act as such, as he shall think most to her advantage; 
and that the said M. shall receive the said 500/., with the ac¬ 
cumulated interest, either on the day of marriage or at the age of 
twenty-one as shall be thought best. Should the said M. not sur¬ 
vive either of time periods^ and there he no child or children of the 
said J?., then I would have the said sum of 500/. revert to my sister 
A. ; hut, in case of other children of JR., I would have the said sum 
equally divided, share and share alike.” M. died under age, and 
unmarried. E. had no oth^ child at that time, but other chil¬ 
dren were bom afterwards; and the question was, whether such 
subsequently-bom children were entitled. Sir T. Plumer,^ .-G., 
adverted to Godfrey v. Davis as having been decided upon the 
principle, that a period being distinctly fixed when the distribu¬ 
tion was to take place, the children bom after that period were 
not entitled. “ Are there (he said) any words in this will fixing 
the time when a riiare is to vest, so as to exclude after-bom 

(0 Hutchewn v. Jonea, 2 Mad. 124; [Houghton v. Harriaon, 2 Atk. 329.] 



PDF Compressor Pro 


IN REMAINDER, WHERE NO CHILD BORN. 

obildren P The property is not given on the children attaining 
twenty-one, or marriage; it is a reversionary fund, which is a 
strong oirciunstanoe, and the gift to A. is expressed in un¬ 
ambiguous terms. If the after-bom children are excluded, it 
must be in the teeth of the words of the will, which only give 
it to A. * if there be no child or children of the said R. («).’ ” 
He accordingly decided in favour of the children of R. 

This case shews that an executory bequest, in derogation of a 
preceding gift, does not fail for want of objects at the period of 
taking effect (though, if there had been any such, it would have 
been confined to them {x) ); and that, in the opinion of the 
learned Judge who decided it, the case of Godfrey v. Davis 
sustains no general doctrine to the contrary, but is referable to 
its special circumstances. 

In another case (y), where lands were by settlement limited 
to A. for life, remainder to B. for life, remainder to trustees for 
500 years, in trust to raise 1000/. for such persons as B. should 
appoint, and, in default of appointment, to the executors^ adminis¬ 
trators and assigns of C .; and A. and B. died in the lifetime of 
C., without any appointment by B., it was argued that there 
was at the determination of their estates no object of the trust 
of the term, since C. could have no executor or administrator 
in her lifetime, and, therefore, that the limitation failed, as in 
the case of a devise of real estate to the heirs of a person 
living at the determination of the prior estates: but Sir T. 
Plumerf M. R., said, he did not see that the analogy could he 
applied. The case, however, was not distinctly decided upon 
this point. 

So, in the earlier case of Lord Beaulieu v. I^rd Cardigan (s), 
where the testator bequeathed an Exchequer annuity, which was 
granted for a term of years, to his grandson. Lord Montague, 
for so many years as he should live, and after his death for such 
person as, “ae/ the time of Lord Montaguds deathy should be 
heir male of Lord Montague’s body, to take lands of inheritance 
from him by course of descent, for the residue of the term; 
and in case there should he no such heir malCy then in trust for 
such person as should he heir male of the body of Duke JohUy to 
take lands by course of descent, for the residue of the term; 
and, in cose there should be no such person as should be such heir 

(i^ Afitotiliui, see post, p. 177. {y) Horseman ▼. Abbey, 1 J. & W. 

(«) Ettieon y. Airey, 1 Ves. Ill, and 381. 
other coses cited ante, 167. («) Amb. 633. 
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ORAP. XXX. 


Remark on 
Hutcheson v. 
Jones, 
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OHif. XXZ. 


Genecfd con* 
olnaion from 
the oases. 


Bemark on 
Bartleman y. 
Mwrehiton. 


male, then in trust for Duke John for life, with remainder to 
such person and persons as should be entitled bj virtue, of his 
said will to the rents of the real estate thereby devised.” Lord 
Montague died without issue before Duke John had a son; and 
it was held by Lord ^N'orthington, that the gift in question took 
eifect in favour of a son who was bom six years after this ^vent; 
observing, that if the limitation to the son of Duke John was to 
depend on the words “ living at the time of the death of iJord 
Montague^^ it would defeat the intention of the testator; for he 
meant that the sons of Duke John should take after (qu. in 
substitution for P) the sons of Lord Montague. 

The weight of authority, therefore, is decidedly in favour of 
the position, that all gifts to ohUdren, preceded by an anterior 
interest, will embrace the objects existing at the death of the 
testator, and those who may come in esse before the determina¬ 
tion of such interest; and that in all such cases, except in the 
instance of a legal remainder of real estate (s), f there he no object 
at the time of the vesting in possession, all the children subsequently 
born mil be let in, unless the terms of the gift restrict it to a 
narrower class of objects. 

The doctrine, however, of the preceding cases may seem to 
be encountered by some remarks occurring in Bartleman v. 
Murchison {a), where an annuity was bequeathed to A. for life, 
and, after her decease, to B. “ if a widow, but not otheiWise, but 
to revert back to any child or children after her death; ” and it 
was held, that B., who was married at the death of A., and 
afterwards became a widow, was not entitled on such subsequent 
widowhood; Lord Brougham observing,—“Although, in con¬ 
struing bequests of personal, the same technical strictness does 
not prevail as in devises of real estate, the same, rules are to a 
great extent applicableand then, after adverting to the con¬ 
struction of bequests to children, as comprehending the same 
persons as devises to these objects, he remarked,—“It.is only 
following out the same principles, to hold, that a person, to 
whom a legacy is given in a particular character, and by a par¬ 
ticular description, shall not be entitled to it, tmless he be 
clothed with that character and answer that description at the 
moment when the legacy might vest in possession.” 

It wiU be observed, that, in this case, the bequest was to an 

[(z) I.e. a legal remainder not pro- effect to certain lemil remainderB of 
tectedby stat. 40 & 4iyict. c. 33, ante, real estate, which, it limited with re- 
Vol. I. p. 874. Unless the iHUe is as gaid to prawnal estate, would fail.] 
stat^ in the text, this statute gives (a) 2 K. & My. 136. 
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individual named, if then answering a certain description and 
not to* a class, though perhaps the principle applicable to the 
respective cases is not widely different. 

And here the student should he reminded, that where, in the 
preceding observations, mention is made of the ohjects at the 
period of diatributionj this is not intended to designate children 
existing at that period; for it has been already shewn, that all 
,who have existed in the interval between the death of the 
testator and the period of distribution, whether living or dead 
at the latter period, are objects of the gift, and may therefore 
not improperly be termed objects at that 2 ^^iod; their decease 
before the period of distribution having no other effect than to 
substitute their respective representatives, supposing, of course, 
the interest to be transmissible. 

It is to be observed, that the rules fixing the class of objects 
entitled under gifts to children are not in general varied by a 
limitation over, in case the parent should die without children, 
or in case all the children die, &o., as these words are construed 
merely to refer to the objects of the preceding gift. It is true, 
indeed, that in Hutcheson v. Jonesy some stress was laid by Sir 
T. Plumery V.-C., on the words giving the property over in 
default of child or children, as importing that the ulterior gift 
was not to take effect unless in the event of the failure of all 
the children; but in Andrews v. Partington (i), a pecuniary 
legacy to all the children of A., payable at twenty-one or 
marriage, with a bequest over in case all the children died before 
their shores became payable, was confined to children who were 
in esse when the first shore became payable. So, in Scott v. 
Harwood (r), where the devise was to the use and behoof of all 
and every the child and children of A. lawfully begotten, and 
their heirs for ever; and in case the said children of A. should 
all die before they attained the age of twenty-one years, 
then over; Sir J. Leachy V.-C., held, that the children of A. 
living at the testator’s death were exclusively entitled, and that 
in the devise over “ the testator musty hy necessary inferenesy he con¬ 
sidered as speaking of the children to whom the estate is givenP If 
it be objected, that in this case the expression “ the said chil¬ 
dren” required such a construction, the answer is, that the pre¬ 
ceding gift being to all the children, the referential expression 
had the same force as if the some terms were repeated, and con- 


OBAP. ZXX. 
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to time of dis¬ 
tribution not 
necessaiy. 


Whether gift 
over in default 
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of objects 
entitled. 


Bemark on 
S(ott V. Zfirr- 
uml. 


(6) 8 B. C. C. 401. 
J.—^VOL. II. 


(c) 6 Mad. 332. 
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DEVISES AND BEQUESTS 

sequ^ntly the effect of the whole would be, aooording to Sir T. 
Phmcr'a doctrine in Hutcheson v. Jones, that tha^estate was not 
to go over until the failure of all the children. 

n. 5. We are now to consider how the construction is affected 
by the words ** to he horn ” or to he hegotten,^* annexed to a 
devise or bequest to children; with respect to which the estab¬ 
lished rule is, that if the gift bo immediate, so that it would, but 
for the words in question, have been confined to children (if any) 
existing at the testator’s death, they will have the effect of ex¬ 
tending it to all the children who shall ever come into existence; 
since, in order to give to the words in question some operation, 
the gift is necessarily made to comprehend the whole. 

Thus, in Mogg v. Mogg (e), where a testator devised the Mark 
Estate to trustees, in trust to pay the rents towards the support 
and maintenance of the child and children begotten and to he 
hegotten of his daughter, Sarah Mogg: it was contended that, 
notwithstanding the words “ to be begotten,” the devise could 
apply only to the children born before the testator’s death, as 
those words might be satisfied by letting in the children bom 
after the date of the will before the death of the testator; but 
the Court of K. B. (on a case from Chancery) certified that aU 
the nine children of Sarah Mogg, including five who were bom 
after the death of the testator, took under the devise; and Sir 
W. Grant, M. E., expressed his concurrence in the certificate. 

[And in Gooch v. Gooch (/), where a testator devised lands to 
tmsteos in"trust “during the lives and life of the survivor or 
longest liver of all the children which his daughter A. hath or 
shall have,” to apply the rents for the support of A. and “ of all 
her children which she shall from time to time have living; ” 
and when his grandchildren, the children of his said daughter, 
should have attained the age of twenty-one, the testator directed 
the rents to bo paid among the said children, and the issue of 
such as should dio leaving issue, and the survivors and survivor 
of them, during the life of the longest liver of the said children; 
Sir J. Romilly, M. E., on the authority of Mogg v. Mogg (in 
which he expressed his concurrence), held that children bom 
after the death of the testator were entitled under the trust 
fop, children during the minority of the youngest. He also 

(e) Moggy. Mogg, 1 Mcr. 664,668. In class of childien entitled under inuno- 
tho marginal note of the report, these diate and future devises, 
words are omitted. The case is de- [(/) 11 Bear. 665, 3 D. H. & G. 
serving of attentive perusal, as it illus- 366!] 
trates almost every rule regulating the 
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[held, however, that the time up to which such after-bom oh^dren oba^. 
were admissible was, not the death of A., but the period when 
the youngest child for the time being attained the age of 
twenty-one years: upon the special ground (besides a variety 
of expressions tending to the some conclusion) that the will had 
provided for the event of the youngest child attaining that age 
in the lifetime of A., and that it was inconsistent with the pro¬ 
vision that it should in all events remain a matter of uncertainty 
until the death of A. which was or might be her youngest child. 

This decision was affirmed on both points by Lord Cramcorth.'] 

This rule of construction, however, does not apply to general Distinction in 
pecuniary legacies, whoro the effect of letting in children bom ^Srnlpecu- 
after the death of the testator would be to postpone the distri- niaiy legacies, 
bution of the general estate (out of which the legacies ore pay¬ 
able), until the death of the parent of the legatees. 

Thus, in Storrs v. Benhow (</), where a testator bequeathed 
500/. “ to each child that may he horn to eitlier of the children 
of either of my brothers, lawfully begotten, to be paid to each of 
them on his or her-attaining the ago of twenty-one years, with¬ 
out benefit of survivorshipSir J. Leach^ M. E., held, that tho 
gift was confined to children living at the testator’s death, lie 
thought that the words “ may be born,” provided for tho birth 
of children between the making of the will and the death of the 
testator; and observed, that to give a different meaning to tho 
words would impute to the testator the inconvenient and impro¬ 
bable intention that his residuary personal estate should not bo 
distributed until the deaths of his brothers’ children VO* 


2 My. & K. 46, [affirmed 3 D. M. 
k, G. 390, and Towmend v. Harli/, 28 
Bear. 429, 3 D. F. & J. 1 (same will)]. 
See also Sutler v. 2Mwe, 10 Sim. 317. 
[In Sefflis v. Goldschmidt, 19 Vos. 566, 
1 Mer. 417, it was admitted (impro¬ 
perly as it now appears) that legacies 
to each of the children of the tes¬ 
tator’s sister “ whether bom or here¬ 
after to bo bom,” would include eve^ 
child whenever bom, unless the will 
showed a contrary intention; and 
proceeding on that admission Sir W. 
Grant held that this contrary intention 
had not been shewn; and he relied on 
the provision that if the sister should 
die before all her ohildrmi had attained 
twenty-one, the interest of the lega¬ 
cies provided for such children as 
should be under age, or a competent 
part thereof, should be applied in their 
maintenance; whereby ne considered 
that the testator had shewn that in his 


view she could not die leaving any 
child who would not be entitled to 
maintenance, and consequently to a 
legacy. But in Haller v. Lowe, 10 
Sim. 317, a similar provision was dis¬ 
regarded.] 

{h) Tho reason last assigned by tho 
M. B. is the only one which character¬ 
ises this class of oxcepted cases. Tho 
former argument would apply equally 
to cases within tho genorjl rule stated 
ante, p. 178. [It has indeed been sug¬ 
gested that tneso excepted oases fur- 
nitdi tho general mle, from which Mogg 
V. Mogg and Gooch v. Gooch, os relating 
only to real estate, are themselves the 
exception, Duta v. De Lwera, 6 App. 
Ca. 134, 135. No reason is given why 
there should bo any such distinction 
between real and personal estate, im- 
less a vague allusion to the feudal 
STOtem was so intended. A distinc¬ 
tion derived from this source would, 


n2 
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It seems to be established, too, that the expression children to 
he bom or children to he begotten, when occurring in a gift, 
under which some class of children bom after the death of the 
testator would, independently of this expression of futurity, bo 
entitled, so that the words may be satisfied without departing 
from the ordinary constmction, that construction is unaffected 
by them. 

Thus, in Paul v. Compton (i), where a testator bequeathed the 
residue of his personal estate in tmst for his wife for life, and 
after her decease unto such of his daughters and such of their 
children as sho should by will appoint, recommending her “ to 
provide for such child or children as may hereafter he horn of 
my said two daughtersand, in default of such disposition, 
then in tmst for the children of the daughters; Lord Eldon 
held that this power to the wife did not authorise her to appoint 
to children not horn in her lifetime. 

So, in Whitbread v. Lord St. John (A), he decided that a be¬ 
quest unto and among the child and children of A. bom and to 
he horny as many os there might bo, when and as they should attain 
their age of twenty-one years or he married with consent, was con¬ 
fined to his children living at the death of the testator and those 
who afterwards came in esse before the first share vested in 
possession, according to the mle before adverted to (/). 


[however, tell the other way, eince 
zeudal law accelerates the vesting’ of 
estates and (by consequence) the ascer¬ 
tainment of cliisscs. 

Spraekling v. Ranier, 1 Dick. 344, 
was also cited (5 App. Ca. 133) as a 
“ direct authority” that the words in 
question do not enlarge the class. But 
in that case the gift was to Q-. for 
life, and afterwards to liis sons and 
daughters, and their children, if any 
then dead, equally, per stirpes; and if 
G. should die without issue, then to 
tho sons and daughters of M., lawfully 
begotten or to be begotten, and their 
children, in case any of them should 
be then dead leaving issue, equally, per 
stirpes. G. died without issue in the 
testator’s lifetime. At tho death of 

G. , M. had three children, and after 
the testator’s death gave birth to a 
fourth. It was held % Sir T. Clarke, 

H. B., that only such of the children 
of m., as were nving at the death of 
G. were entitled. ”The Court (he 
said) will sometimes extend the words 
' then living ’ to those Uving at the 
time of the will, but never further 


than tlie death of the testator.” It 
is plain, therefore, that the decision 
turned on the word “then” tying 
down tho class to the death of G., and 
that the case has no bearing upon the 
question under consideration. 

It is true that Butler v. Lowe was 
treated by Sir L. Shadwell as a case 
within ” the general rule;” but, hav¬ 
ing regard to tho argument in that 
case, this must have meant ” the gene¬ 
ral rule respecting distinct legacies.” 

It may be added that Bias v. lie 
Livera did not, and could not, raise the 
precise point. That case turned on 
the construction of a mutual will, exe¬ 
cuted by hiuband and wife according 
to the Boman-Dutch law of Ceylon, 
and operating at different times on the 
different moietiesof the joint property; 
a very different instnment from an 
English will.] 

(i) 8 Ves. 376. 
a) 10 Yes. 162. 

(0 See ante, p. 160. {Lo.Eddowet'r. 
Eddowea, 30 B^v. 603, the bequest was 
not so confined: Whitbread v. St. John, 
however, was not cited. 
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[So, in Parsons v. Justice (»i), where the gift was to A. for life, ciup. xxx. 

and after her death to all the children of B. who should he living_ nor by 

at the testator’s death or he horn afterwards who should attain Jhejford8 ‘‘to 
twenty-one; it was held by Sir J. Romilhj^ M.E., that the class my death.” 
was to he ascertained on the happening of the latter of the two 
events, viz. the eldest child attaining twenty-one and the death 
of A., and that no child born after the death of A., which 
happened last, could participate. This decision is the more 
emphatic because the will contained a provision that “ no child 
attaining twenty-one should be excluded from his shore in con¬ 
sequence of any other child or children having previously attained 
a vested interest in his share or shares, but that each child attain¬ 
ing in B.’s lifetime a vested interest in his share should thence¬ 
forth during BJs life be entitled to receive the whole income of 
his vested share for the time being, subject to the contingent 
right of any after-born child to such vested share.”] 

But if the bequest is to “ such children as shall hereafter be 
bom during the lives of their respective parents,” of courso this 
constmction is excluded by the express terms of the will, and all 
the after-bom children will be let in, whether bom before tho 
period of distribution («) or not. 

It has been decided, too, that the words “ which shall be not con- 
begotten,” or “ to bo begotten,” annexed to tho description of cl»il- 
ohildren or issue, do not confine the devise to future cluldron; 
but that the description will, notwithstanding these words, in¬ 
clude tho children or issue in existence before tho iflaking of tho 
will (o). 

This doctrine is as old as the time of Lord CohCf who says (j»), 
that as prooreatis shall extend to the issues begotten afterwards^ 
so prooreandis shall extend to the issues begotten before. [And 
in Almack v. Horn (y), where a testator devised real estate to his 
daughter A., a widow, and his granddaughter B., and tho sur¬ 
vivor for Hfe, remainder to all the children of A. and B. lawfully 
to be begotten as tenants in common in tail; B. was the only 
child of A.; but notwithstanding this (r), and the apparently 
future import of the expression “ to be begotten,” it was held by 


[(m) 34 Beav. 698.] 

(ft) Scott r. Earl of Searborotigh, 1 
B^v. 186. 

(o) J)oo d. James y. Hallett, 1 M. & 
Sel. 124. See the same principle ap¬ 
plied to a deed, Jlewet y. Ireland^ 11*. 


W. 426, [2 Coll. 344, n.]. 

(/>) Co. Lit. 20 b. 

[(^} 1II. & M. 630. 

(r) See analogous cases upon gifts 
to next of kin, ante, p. 131.] 
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OHAP. XXX. [Sir TF. P. Wbocf, V.-C., that she was entitled with her own 
children to share in the remainder; the correct view in hia 
opinion being that the expression had no reference at all to time, 
but merely pointed out the stirps.] 

seems that even the words hereafter to be bom” 
not exclude will Dot exclude previously-bom issue (s) ; [a construction first 
«teting cha- applied to cases (though not now confined to them) where the 
word heirs or issue, to which the phrase in question was added, 
was a word of limitation, not giving an estate by purchase to 
any other person than to him whose heirs were mentioned; and 
this] Lord Talbot said was to prevent the great confusion which 
would arise in descents by letting in the younger before the elder. 
But, as a rule of construction, it must be founded pn presumed 
intention; it supposes that the testator, by mentioning future 
children, and them only, does not thereby indicate an intention 
to exclude other objects, and in this view is certainly an excep¬ 
tion to the maxim, expressio unius est exclusio alterius. 

[In a case {t) where by a codicil a testatrix revoked a legacy 
given by her will to her sister A., and gave a like sum in trust 
for her during her life, and after her death for “ the child or, if 
more than one, for all and every the children of A., whether by 
hex 2 ire 8 eid or any future husband,” it was held by Sir W. P. Wood 
that a child, who was the only child of A. by a former husband 
(who was dead at the date of the will) was entitled. “ Neither 
internally nor externally,” said the V.-C., “ was there any evidence 
of an intention to exclude this child by a former husband. The 
testatrix whd had by her will given the legacy to her sister abso¬ 
lutely, revoked by codicil the absolute gift, and after giving her 
a life interest, introduced the provision for the children. She 
knew that her sister had one child living. There might be more, 
and it was immaterial to her whether those others should be by 
the present or any future husband of her sister”] (m). 


W JIMlethwaite v. Cartwright, Cos. 
t. Talb. 31; which scemB to overrule 
tho position of Lord Hale, that the 
words “ in posterum procreandis” ex¬ 
clude sons bom befoit!, on account of 
tho peculiar force of “in posterum;” 
Hal. MSS. cit. Co. Lit. 20 b, n. 3; 3 
Leon. 87. 

[(<) £e Fickup'a Will, 1 J. & H. 
389.1 

(«) Compare the principle of these 
cases with that of Shuldam v. Smith, 6 
Low, 22, ante, Vol. I. p. 822. Tlie 
cases in tho text strongly exemplify 
the anxiety of the Courts to avoid 


giving devises to children, an opera¬ 
tion that will restrict them to certain 
classes of children. See judgment in 
Matehwick v. Cock, 3 Ves. 611, where 
after-bom children were admitted to 
participate in a provision for mainten¬ 
ance out of income in favour of “chil¬ 
dren’ * generally, though the disposition 
of the property itself, out of which ^e 
income was to arise (and the objects of 
which, it might be presumed, were in¬ 
tended to be the same as those of the 
maintenance provision), was ooqflned 
to the existing children. iFreomantlo 
V. Taylor, 16 Ves. 363.] 
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Sir W". Omni thought (u), that a gift over, in case certain per- chap. jox . 
sons **shall happen to die in my lifetime,” though strictly import- «5A««hap;~ 
ing futurity, might bo understood as speaking of the event at P®“ 
whatever time it may happen, whether before or after the will; 

[applying the rule that the prior limitation being, by what means 
soever, out of the case, the subsequent limitation takes place. 

But the context may require expressions of this kind to be Unless the 
construed strictly as importing time future. Thus, in Earltj v. to' 

Benhow (?r), where a testator gave legacies of 600/. each to A., oxoludethem. 
B., C. and D., four of the grandchildren of his brother Henry, 
and by a codicil bequeathed 600/, “ to each child that may he 
bom to either of the children of either of my brothers lawfully 
begotten:” it appeared that at the date of the codicil and of the 
testator’s death, there were living, to his knowledge, several 
grandchildren of his brothers besides A., B., C., and D., (and for 
whom no provision was made except by the codicil,) and several 
children of brothers, one at least of which brothers survived the 
testator. Under these circumstances. Sir J. K. Bruce, V.-C., 
held that neither of the legatees named in the will was intended 
to take any benefit by the codicil so as to give double legacies; 
and appeared to entertain an opinion equally adverse to all 
grandchildren living at the date of the codicil, although not 
named. Sir J. Romilly, M. B., before whom the latter point 
was afterwards argued {x), decided it in conformity with that 
opinion: he thought it was concluded in principle by the pre¬ 
vious decision, in which he concurred. And both decisions were 
upheld by the Court of Appeal (y).] • 

The preceding citation from Lord Cohe has anticipated tho Words^^ 
observation (which properly finds a place here), that a gift to 
children “bom” or “begotten” will extend to children coming 
in esse subsequently to the making of the will, and oven after children, 
the death of the testator, where, the time of distribution under 
the gift being posterior to that event, the gift would by the 
general rule of constmetion include such after-bom children. 

Thus, where (z) a testator bequeathed certain funds to tmstees 
in trust for his wife for life; and, after her decease, in trust to 
transfer the same unto and among all and every the child and 

(v) In Christopherson y. Naylor, 1 {x) Early v. Middleton, 14 Bear. 

Mer. 326. [See dso Be Sheppard'a 453. 

Trutt, I E. £ J. 269. (y) Tovmaend v. Early, 1 D. F. & J. 

(w) 2 CoU. 342. And see WUhineon 1, affirming 28 Bear. 428.] 

V. Adam, I V. & B. 422, 468. (;) Browne v. Groombriage, 4 Mad. 

493. 
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Legacy to 
every diild E. 
hath extended 
to future 
(diildren. 


Gift to (diil- 
dren hom at a 
time named: 
tliey need not 
survive. 


DEVISES AND. BEQUESTS TO CHXliDBEN 

children lawfully begotten of the testator’s nephews and niece by 
their then or their late respective wives and hushand; Bir t/*. 
Leachy V.-O., held that the bequest comprehended [children 
horn after the death of the widow, i. e. it is presumed (for she 
died before the testator) in the interval between her death 
and his.] 

So, in Eingrose v. Bramliam (<i), children horn in the interval 
between the making of the will and the death of the testator 
were let in under a bequest to A.’s children; “50/. to every child 
he Jmth by his wife E., to he paid to them by my executors 
as they shall come of age.” It was even contended that the 
bequest extended to children horn after the death of the testator 
and before the majority of the eldest; and Sir E. P. Ardm 
rested his objection to this construction, not solely on the force 
of the word “ hath,” hut on other grounds; particularly that it 
would have the effect of postponing the distribution of the 
general residue, until the number of pecuniary legatees could he 
ascertained. 

It is not to he inferred, however, that because the Courts in 
the preceding cases have refused to allow the claims of after- 
born children to ho negatived by expressions of a loose and. 
equivocal character, they would deny all effect to words 
studiously inserted with the design of restricting a gift to 
children to existing objects, though the reason or purpose of 
the restriction may not he apparent: as in the instance of a gift 
to children “ now living,” which we have seen is confined to 
children in existence at the date of the will (5). [And effect has 
sometimes been given to the word “bom” or “begotten” by 
considering it as intended to apply to objects not strictly or 
primi facie included in the class, where otherwise the word 
would have been inoperative (c). 

And hero it may be observed that, under a devise to children 
horn at a particular time, children take a vested interest 
immediately on their birth, not subject to be divested by death 
before the specified period (rf). But it is otherwise, of course, 
if the gift is to children thing at the time. In Fox v. Oarrett (e), 
where the gift was to A. for life, and if he should die (as he did) 

(a) 2 Cox, 384. [See aleo J)tfe d. did not but meant “ have at testator’s 
£ur(on v. Jf^Aite, 1 Ex. 526, 2 Ex. 797, death.”J 
vhei;.^ however, the only question was (5) Vide ante. Oh. X. 

whether an immediate gift to **ohil- n«) See next chapter, 
diren who haw issue,” included chil* (a) FaUrton v. iKiVfs, 18 L. J. Ch. 
dren who had no issue until after tea* 449, 14 Jur. 126. 
tator’s death; and it was held that it (e) 28 Beav. 19.] 
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♦ 

[without children, then to the children of B. and C., who should chap. xxx. 
he living at the decease of himself, the testator, and A.; it was 
held that this meant living at the death of the survivor of the 
testator and A.] 


II. 6. It should he observed, that in the application of the 
preceding rules, and, indeed, for all purposes of construction, a 
child en ventre sa mere is considered as a child in esse [if it will 
he for its own henefit to he so considered]. This was finally 
established in JDoe v. Clarke {f)^ which was an ejectment 
directed by Lord Thurlow, in consequence of a difference of 
opinion between himself and Sir LI. Kenyon^ M. R., on the 
claim of a posthumous child under a gift to all the children of 
C. who should he Iking at the time of his death; the former 
maintaining the competency, and the M. R. the incompetency, 
of the child en ventre sa mere to take as a “ living ” child (y). 

The case of Clarke v. Blake afterwards came before Lord 
I^ughhorough (A), on the equity reserved, and, in conformity to 
the decision of C. P., he held tlie posthumous child to bo entitled. 
Indeed so completely is the point now set at rest, that the claim 
of a child en ventre sa more under a bequest “ to the child and 
children begotten and to be begotten on the body of A., who 
should be living at B.’s decease,” was admitted sub silentio in the 
much-discussed case of Mogg v. Mogg (f). 

It being thus settled that children en ventre wore entitled 
under the description of children Uving^ the only doubt that 
remained, was whether they would bo held to comd under the 
description of children born; and that question also has been 
decided in the affirmative (A). The result then is to read the 
words “living,” and “bom,” as synonymous vriih.procreated; 
and, to support a narrower signification of such terms, words 


Children en 
ventre, when 
included. 


Held to take 
as objects 
living at a 
given period. 


Child cn 
ventre enti¬ 
tled under de¬ 
scription of 
children bom. 


(/) 2 H. Bl. 809. 

(g) Clarke v. Blake^ 2 B. C. C. 321; 
(overruling Pierson v. Oarnett, 2 B. C. 
C. 47 ; Cooper v. Forbes^ ib. 63 ; Free- 
inantle v. FreemantU, 1 Cox, 248). [Tho 
child en ventre is suppos^ to bo ac¬ 
tually bom at the period of distribu¬ 
tion ; if on that supposition ho would 
have been illegitimate, as, if his 
mother is then unmarried, he will not 
take, although the mother may be mar¬ 
ried before 1^ actual birth, Be Corlass^ 
1 Ch. D. 460.1 
(A) 2 Yes. jun. 673. 


(f) 1 Her. 654. See also Rawlins v. 
Rawlins, 2 Cox, 425. These cases 
demonstrate that the distinction laid 
down in Northeg v. Strange, 1 P. W. 
341,, between a devise to children gene¬ 
rally and to children living at a given 
period, with reference to the admission 
of children cn ventro, is unfounded; 
nor would it have been deemed worthy 
of remark had not tho ease been cited 
(1 Belt’s Yes. 113, Editor’s note) with¬ 
out an explicit denial of its authority. ' 
(A) Trowery. Butts, 1 S. & St. 181. 
See also Whitelock v. Eeddon, 1 B. & 
P. 243. 
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Child en 
ventre is not 
considered in 
esse except 
for its own 
benefit. 


Whether chil¬ 
dren en ventre 
take under a 
gift to rela¬ 
tions ; 


-under a 

devise to A. 
and his chil¬ 
dren. 


DEVISES AND BEQUESTS TO CHILDREN. 

pointedly expressive of an intention to employ them in a special 
and restricted sense must be used. 

[The rule of construction prevails wherever it makes the unborn 
child an object of gift, or of a power of appointment {l)y or 
prevents a gift to it (m), or an estate otherwise vested in it, as 
by descent («), from being divested. But it is limited to cases 
where the unborn child is benefited by its application. Thus in 
Blasson v. Blasson (o), where a testatrix directed a fund to 
be accumulated, and when the youngest of the children of A., 
B. and C., who should have been bom and should be living 
at her death should attain twenty-one, to be divMed among 
such of the children of A., B. and C., as should then be living: 
two children who were en ventre at the death of the testatrix 
were held by Lord Wcstbnnj not to be “ born and living ” at 
her death, because, although by holding them to be then bom 
and living, the period of accumulation would have been ex¬ 
tended, and the class of children consequently enlarged, that 
constmetion was not needed for the purpose of admitting the 
individuals who were en ventre to share in the fund.] 

It should be observed, that in Bennett v. Money wood (jo). Lord 
Apaley considered that the admission of children en ventre was 
confined to devises to children, and refused to let in such a 
child under a devise to relations. This decision does not appear 
to have been expressly overmled; but it is conceived that the 
present doctrine, and the principle upon which, the late cases 
have proceeded, that a child en ventre sa mere is for all pur¬ 
poses a chikl in existence, and even honiy conclusively negative 
any such distinction {q). 

[It has also been suggested (r), that a child en ventre is not a 
child in existence for the purpose of applying the second branch 
of the rule in Wildes ease («), according to which, if one devises 
land to A. and his children, and A. has children at the time of 
the devise, they take jointly with A. But the case did not 
require a decision on this point.] 



Re Fameomhe^s Trusts, 9 Ch.- D. 


(»*) Fearee v. Carrington, L. E., 8 
Ch. 969. 

Burdet v. Hopegood, 1 P. W. 486, 
and see other coses cit^ 1 S. & St. 
162 ;’ 183 . 

(o) 2 D. J. & S. 665.] 

(p) Amb. 708. 

[(l^) See aoo. Sugd. Fow. 653, 8ih 


ed. Re Gardiner's Estate, L. R., 20 E^. 
647 (gift to brothers and sisters},' is 
codtra. The V.-C. {fiacon) would 
even appear to have denied generally 
the doomno that in applying the pre¬ 
ceding rules a child en ventre is to 
deemed in esse: sed qu. 

(»^ By Kelly, 0. B., Roper v. Roper, 
L. R., 3 C. F. 32. 

{») Post, Ch. xxxvm. 
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SUBSTITUTION OF ISSUE FOE PARENTS. 

III. Sometimes questions arise on the construction of clauses 
substituting the children of legatees who die before the period 
of distribution or en] 03 nnent. Most of these questions will bo 
found in other parts of the present work, especially in a sub¬ 
sequent chapter, which treats of the period to which words 
providing against the death of a prior devisee or legatee, coupled 
with a contingency, are to be considered as referring (t). But 
there is one point which it is convenient to notice in this place, 
because [at one time the authorities were conflicting, some of 
them maintaining] a construction which seemed to be hardly 
reconcilable with the principles of analogous cases, and to be 
peculiar to clauses of substitution in favour of children. The 
point occurs where children are substituted for legatees dying 
before a given period (usually the period of distribution), without 
any express requisition that the children thus substituted shall 
survive such period: and the question is, whether the substituted 
gift is by necessary intendment to be construed as apjAying 
only to such issue as may happen to be living at such period, or 
whether the issue surviving the parents are absolutely entitled; 
in other words, whether the gift to the issue is by implication 
subject to the same contingency of survivorship as the gift to 
the parents. The prevalent notion before any adjudication on 
the subject, seems to have been, that in such cases it was not 
allowable to engraft on the gift to the issue an implied quolifl- 
cation, in order to assimilate their interest to that of their 
parents; and this strictness of construction was considered to bo 
warranted by the apparently analogous cases establishing that 
accruing shares are not, by necessary implication, subject to 
clauses of accruer which the testator has in terms applied to 
original shares only; there being, it is thought, no such irre¬ 
sistible inference that the testator has the same intention in re¬ 
gard to original and the accruing shares, os to supply the defect 
of expression. The application of this strict rule [was, however, 
supposed] to defeat the probable intention, and the more liberal 
construction was sometimes adopted of extending to the children 
the qualification affecting the shares of the original objects of 
gift (u). 

[(<) Gh. XLIX.; alflo Ch. XXXII., v. Holgate, L. 11., 1 H. L. 17o. Eyre 
B. 1, ad fin.; Ch. XL. v. Maraden, 2 Kee. 664, may perhaps 

' (m) Bemett v. Merrman^ 6 Beav.360; be supported by <ho reference / “in the 
Maegregor y. Maegregor, 2 Coll. 192; same manner,” &c.) to the gilt to the 
Bmny y. Clarke^ 1 D. F. & J. 426; Be parents: see Smith y. Palmer, 7 Hare, 
CorrU?a 82 Beay. 426; and other 229. Turner y. Sargent, 17 Beay. 616, 
cases to the same efileot cited inMartin was an executory trust. 
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Clauses of 
substitution. 


Whether 
shares of chil¬ 
dren are by 
necessary im¬ 
plication sub¬ 
ject to the 
same contin¬ 
gency as their 
parents. 
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Children not 
required to 
Burrive the 
period of dis« 
tribation, 
though their 
parents are; 


DEVISES AND BEQUESTS TO CHILDEEN. 

[It is probable, however, that the testator does not contemplate 
the precise event, and ** a judge is not justified in departing 
from the plain meaning of words which admit of a rational 
interpretation, for the purpose of giving effect to an assumed 
intention, which appears to him to be more rational, or more 
consistent with the rest of the wiU” (a?). Moreovw, it is not 
dear that the testator’s real intention was carried into effect by 
the construction adopted in those cases. “ It is said,” observed 
Sir W. P. Woody V.-C. (y), “ that there is no satisfactory reason 
why a condition of survivorship should attach to a parent and 
not to a diild,—a remark with which I cannot altogether agree, 
for there is very considerable difference in the positions of the 
parents and their issue. It is intelligible that a gift to children 
should be limited to those who survive the tenant for life, there 
being a gift over to their issue; but in the case of issue, why 
a share should be distributed among surviving issue, giving 
nothing to the representatives of those who may bo dead, is not 
BO clear. If all are to participate, any of them, in making 
arrangements on marriage, or otherwise, may rely upon this, 
that should he die before the share falls m, his family will take 
it. This observation does not apply to the case of children, 
under a condition that they must survive the tenant for life, 
with substituted gifts to issue, because, notwithstanding the 
condition of survivorship, their families are provided for. On 
the construction that would limit the issue entitled to those who 
survive the tenant for Kfe, the objects of the testator’s bounty 
are placed* in a position which is not such as the testator would 
desire. To these considerations must be added the inclination 
of the Court to avoid the suspense of shares, as far os can be 
done consistently with the expressed intention, and to favour 
early vesting.” 

These considerations were, in repeated instances, held to 
outweigh the authority of the decisions above referred to, and it 
is now settled that children ore not by implication required to] 
survive the period of distribution as expressed with regard to 
their parents in whose place they stand, [whether the gift to the 
issue be original—as where it is to such of a class of legatees as 
survive the period of distribution, and the issue of such as are 
then dead(fl)—or strictly substitutional, i.e. divesting a previoiis 

[(x) Per Lord Westbui'y, L. B., 1H. 302, approved by Turner, L. J., JBe 
L. 189. TeWt Truet, 3 D. P. & J. 293. 

(y) Se Wildman^e Trmte, 1 J. & H. (a) Martin v. Solgate, L. B., 1 H. 
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I 

[vested gift to the parent (ft). And though the child dies before 
its parent, it will stiU be entitled, if the gift to it he original (c); 
but not, it seems, if the gift be substitutional (d). And where 
the gift to issue is original, it has been held that if it be to the 
issue of such of the prior legatees as die leaving issue, issue who 
predecease their parent will not be entitled (<>). But the better 
opinion appears to be that if any issue survive the parent, the 
interest of all, whether they survive or not, will be preserved (/).] 


IV. It often happens, that a gift to children describes them 
os consisting of a spooifiod number, which is less than the 
number found to exist at the date of the will. In such cases, 
it is highly probable that the testator has mistaken the actual 
number of the children; and that his real intention is, that all 
the children, whatever may be their number, shall be included. 
Such, accordingly, is the established construction, tlie numerical 
restriction being wholly disregarded. Indeed, unless this were 
done, the gift must bo void for uncertainty, on account of the 
impossibility of distinguishing which of the children were 
intended to bo doocribod by the smaller number specified by 
the testator. 

Thus in Tomkins v. Tomkins (y), whore a testator, after 


[L. 176. See also Re Orton*» Trusts^ 
Ij. R., 3 Eq. 376. The previous do- 
cisioua were Stanley v. Wise, I Cox, 
432; Lyon v. Coward, 15 Sim. 287; 
JSarker v. Barker, 6 De G. & S. 763; 
Bellamy v. Hill, 2 Sm. & Gif. 328; Ite 
Bennett's Trusts, 3 K. & J. 280; Crause 
V. Cooper, 1 J. & H. 207 ; lie Wild- 
man's Trusts, ib. 299; Harcourt v. Ilar- 
coMrf, 26L. J. Ch. 636 (deed); Lanphier 
V. Buck, 34 L. J. Ch. 650, also reported 
2 Dr. & Sm. 484, where the maxgiiial 
note misstates the gfift. 

(6) Re Turner, 2 Dr. & Sm. 601; 
Bodgson v. Smit^on, 21 Bear. 354. See 
also Boaters v. Scales, 13 Beav. 60; 
Buckle y. Fawcett, 4 Hare, 636, 646; 
Ra PeU'a Trust, 3 D. F. & J. 291, in 
which three oases the gift was to the 
parents, or such of them as survived 
and the issue of such as were dead; 
which is a vested nft, subject to be 
^vested in favour m issue if any, and 
if none in favour of survivors. And 
Bee^ Merriek’s Trust8,L.'R., 1 Eq.6dl, 
which was treated by Wood, Y.-G., as 
a substitutional gfift to issue; but see 
the definition given by Kindersley, 
y.-C., 2 Dr. & &n. 494, and by Lora 
Westbury, L. B., 1 H. L. 181. 

Pearson v. Stephen, 6 Bli. N. S. 203, 


2 D. & Cl. 328, has been cited contra; 
but though the decree as drawn up ap¬ 
pears to support the doctrine that in a 
case of substitution the issue are im¬ 
pliedly subject to the same conditions 
as their parent, the only point argued 
in the ease was whether, under a gift 
of personalty to several and their issue 
per stirpes, “issue” was a word of 
limitation or purchase, i. e. whether 
the parents took absolutely, or for life 
only with remainder to their children. 
See per Kindersley, V.-C., 34 L. J. 
Ch. 659. 

(e) Lanphier v. Buck, 2 Dr. & Sm. 
484 ; Smith's Trusts, 7 Ch. D. 665; 
notwithstanding Humfrey v. Humfrey, 
2 Dr. & Sm. 49. 

{d) Re Turner, 2 Dr. & Sm. 601; 
Hurry v. Hurry, L. R., 10 Eq. 346. 
And see Re Bennett's Trusts, 3 it. & J. 
280; Crause v. Cooper, 1 J. & H. 207; 
Re Merrick's Trusts, L. R., 1 Eq. 651; 
all decided by Wood, Y.-C., as cases of 
substitutions trusts. 

(«} Thompson v. Clive, 23 Beav. 282; 
per Kindersley, Y. -C., Lanphier v. Buck, 
2 Dr. & Sm. 499. 

(f) Re Smith's Trusts, 7 Ch. D. 666 ; 
and see cases Ch. XLIX., ad fin.] 

(y) Cit. 2 Yes. 664, oit. 3 Atk. 267, 
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OSAP. XXX. 

In what oases 
the children 
must survive 
their own 
parents. 


Rule where 
number of 
children is 
erroneously 
referred to. 


Gift to A.’8 
three children, 
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DEVISES AND BEQUESTS TO CHILDBEN. 


CBAP. XXX. 


there being 
four, held to 
oomprdiend 
aU. 


Bequest to the 
two daughters 
of T., there 
being three. 


Feouniaij 
legacy given 
to three, held 
that the 
fourth took 
one of equal 
amount. 


Gift to four 
-with a blank 
as if for 
names, there 
being five. 


bequeathing 20/. to his sister, gave to her three children 50/. 
each; and the legatee hod four; Lord Hardmcke held that they 
were all entitled. 

So, in Scott V. Fenoulhett (A), a bequest to 0. of 500/. and 
the like sum to each of his daughters, if both or either of them 
should survive Lady C.,” was hold to belong to three daughters 
who were living when the will was mode. It was contended, in 
this case, that the bequest was intended for two daughters who 
resided very near the testator, the third living at a great distance 
from him*; but as the point had not previously been raised in 
the cause, and it appeared that the testator knew the lost" 
mentioned daughter, Lord Thurloic refused an inquiry. 

Again, in Stehbing v. Walhey (/), where a testator bequeathed 
certain stock unto “ the two daughters of T. in equal shares,” 
during their lives; and if cither of them should die, then to pay 
the whole to the survivor during her life, and in case both should 
depart this life, then the whole to fall into the residue. At the 
date of tlie will T. had three daughters, all of whom were hold 
to be entitled ; Sir LI. Kenyon^ M. R., declaring that ho yielded 
to the authority of the cases, and not to the reason of them. 

So, in Garvey v. Hibbert (/r). Sir W. Grant, on the authority 
of the last case, held four children to be entitled under a bequest 
“to the three children of D.” of 600/. each. In this case a 
question arose whether, in the adoption of this construction, 
the aggregate amount of the three legacies was to be divided 
among the four, or each of the four was to toko a legacy of the 
some amount as was given to each of the three: the counsel 
for the legatees contended only for the former; but the M. R., 
on the authority of Tomkins v. Tomkins (/), adopted the latter 
construction. 

[And in WKechnie v. Vaughan (/«), where 500/. was be¬ 
queathed “ to each of my four nieces the 

daughters of my late brother A.,” and at the date of the will 
there were five. Sir W. James, V.-O., held that each of the five 
was entitled to a legacy of 500/. It was argued that the blank 
shewed an intention to select particular nieces, and that this not 
being effectually done, the gift was void for uncertainty; but 

axid stated from the Begfiator’s Book, where it is erroneously stated to be a 
19. Yes. 12G; [Morrmn v. Martm, 6 bequest to daughters. 

Haro, 607 ; Spencer v. Ward, L. B., (t) 2 B. C. C. 86, 1 Cox, 260 ; \Lee 

9 Eq. 607 ; S» Basaefa Batata, L. B., v. Fatn, 4 Haro, 249 ; Bee v. Zee, 10 

14£q. 64]. See the same principle ap- Jur. N. S. 1041.1 
plied to bequests to servants, in Sleeeh ’k) 19 Yes. 125. 

T. Tkorinatott, 2 Yes. 661. [/) Siu>ra, 189. 

(A) 1 Cox, 79, oit. 2 B. C. C. 86, .(m) L. B., 16 Eq. 289.] 
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[the Y.-G. thought that the blank was much more probably due 
to the testator being ignorant of the state of the family, and was 
not enough to take the cose out of the general rule.] 

Again, in Berkeley v. Pnlling («), where a testator directed 
his property to be “ divided into eight equal shares, and disposed 
as follows among the children of A. and B.,” and then proceeded 
to give to some two shares, and to others one, but enumerating 
seven shores only; Lord Gifford^ M. B., considering that this 
was evidently a mistake, held that the property should be 
divided into seven shares. 

In cases the converse of the preceding, i.e. where the number 
of children mentioned in the will exceeds the actual number, of 
course there is no hesitation in holding aU the children to bo 
entitled; and, in Lord Selsey v. Lord Lake (o), a trust for the 
five daughters of the testator’s niece, E., and the survivors and 
survivor of them, was held to apply to a daughter of E. (and 
who was the only daughter at the date of the will), and not to 
sons, of whom there were five at the date of the will; it being 
considered, it should seem, that tlie mere correspondence of 
number was not sufficient to indicate that the word “daughters” 
was written by mistake for sons. 

[But, in Lane v. Green (p), under a bequest of 100/. each to 
the four sons of A., A. having, in fact, three sons and a daughter; 
Sir J. K. BrucCj V.-C., thinking it clear that the testator in¬ 
tended to give four legacies of 100/., held the daughter entitled 
to a legacy as well as the sons.] 

The case of Harrison v. Harrison {q) presents an example both 
of overstatement and of understatement of the true number; the 
bequest being to “ the two sons and the daughter of T. L., 50/. 
each.” There were one son and five daughters living at the date 
of the will, all of whom were held to bo entitled. 

[The ground on which the Court, has proceeded is that it is a 
mere slip in expression (r); and the circumstance that the testator 
knows the true number of children is not a sufficient reason for 
departing from the rule. Thus, whore a testatrix bequeathed to 
the three children of her niece. A., 500/. each, knowing that A. 
had nine children, all the children were held entitled to a 
legacy (s). Evidence was offered that when A. had only three 


CBAP. XXX. 


Division into 
eiffht, there 
being seven 
objects only. 


“To theirs 
daughters of 
E.,’° there 
being one 
daughter and 
five sous. 


To the four 
sons of A., 
there being 
three sons and 
one daughter. 


Testator’s 
knowledge of 
the real num¬ 
ber does not 
affect the 
rule. 


n) 1 Buss. 496. v. Cat-tridge, 13 Sim. 165. 

o) 1 Beav. 151. (r) Per Grant, M. B., 19 Yes. 126. 

XP) 4 De G. & S. 239.] («) Daniell v. DmUll, 3 Do G. & S. 

V) 1 B. A My. 72. [And see Hare 337; Swtt r. I'enoulhett, 1 Cox, 79. 
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DEVISES AKD BEQUESTS TO CHILDBEK. 


OBAP. XXX. 


Rule inap- 

E Uoable un* 
iss there is 
uncertainty in 
the objects. 


dft to four, 
tiiere being 
four of one 
xmariage 
and two of 
another. 


[duldren, tlie testatrix being aware of that fact had made a will 
in the terms stated above, and had, in the intervals after the 
births (of which she was regularly informed) of a fourth and 
ninth child, made a second and third will, and finally the will 
which was in question: and all these wills were in the same 
words. But Sir J. K. Bruce^ Y.-O., thought that assuming the 
admissibility of the evidence (which he .purposely avoided de¬ 
ciding), it was not sufficient to exclude the claim of the six 
younger children. 

And in Teats y. Teats (^), where a testator bequeathed 40/. a 
year “ to each of the seven children now living of A.it was 
proved that a year before the date of the will the testator had 
been informed, os the fact was, that A. then had seven children. 
But in the interval two more were bom; and it was hold, that 
the general mle must prevail, and that all nine were entitled to 
annuities. 

But, as was implied in the very statement of the rule, it is not 
applicable where the context, with such aid if any from extrinsio 
facts as maybe necessary and admissible, points out which of the 
children the testator intended to describe by the smaller number. 
There is then no uncertainty, and the presumption of mistake 
and the consequent rejection of the numerical restriction are 
inadmissible. Thus a gift equally among “ my four nephews 
and niece, namely. A., B., 0. and D.,*’ there being four nephews 
besides D. the niece, was hold to include only those named (<<). 
So where the testator gave a legacy to the two grandchildren of 
A., adding,^ “ they live at X.,” and .A. had three grandchildren, 
but only two lived at X., it was held that only these two were 
entitled {x). 

Again, in Ilampshire v. Peine (y), where a testatrix gave 100/. 
<<to the four children of my late cousin E. B. equally to be 
divided; if any of them should die under twenty-one or unmar¬ 
ried, their share or shares shall go to the survivors of themat 
the date of the will there were living two children of E. B. by 
P. a former husband, both then of age, and four children by B., 
all infants, and it was urged that “ four” ought to be rejected. 
But Sir J. Strange^ M. E., said, ** I should have had some doubt 
if it had not so entirely corresponded with the ofreumstanoeB and 


[(<) IS Beav. 170. named, inR* SuW$Atate, 21 Beav. 314. 

(u) OhnvUU V. Olanville, S3 Beav. (2) Wriffhtton t. Calpert, 1 J. & H. 
802. Bo a “ to tdd the children of 260. 

A.,namd 7 ,” Ac. was confined to those (y) 2 Vee. 216. 
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[dtootioii of the family at that time. Here were not six children chap. xzx. 
by one and the same husband, as it was in Tomkins v. Tomkins^ 
but two broods of children by different husbands; therefore it 
was natural, in pointing out the number, to understand her 
pointing out that particular brood of number four; and so there 
is not that uncertainty os if all the children had been by the 
same husband.” He also adverted to the clause of survivor if 
any should die. under twenty-one, wliich the P. children could 
not, being both of age. It must be observed that the M. E. 
thought there was still some uncertainty left, and that to remove 
it he admitted evidence of declarations by the testatrix that she 
intended th© four B. children only. “ It may be well doubted," 
said Lord Ahinger^ in Doc v. Hiscocks (c), “ whether this was riglit, 
but the decision on the whole case was undoubtedly correct; for 
the ciroumstances of the family and their ages, which no doubt 
were admissible, were quite sufficient to have sustained tho judg¬ 
ment without the questionable evidence.” 

So, in Newman v. Piercey (a), where a testatrix bequeathed 
“ to Mrs. Walden, widow of the late William Walden, 

lOO^., and to each of her three children a like sum of 100/.at 
the date of tho will there was no person answering the descrip¬ 
tion “ Mrs. W.,” &o., consequently parol evidence of tho 

circumstances was admissible to explain that. This evidonco 
showed that William Walden, a half brother of tho testatrix, 
had died leaving a widow and three children; and that she had 
since married P. and (as the testatrix knew) had mne children 
by him. It was held by Sir G. Jessel that tho P. children did 
not answer tho description in the will, for at no period of their 
lives could they be described as the children of “ Mrs. W., widow 
of the late W. W.they were tho children of Mrs. P. and not 
of the widow of W. Taking tho description and the evidence 
together, he thought it clear that tho children of Mrs. W., by 
W. W., were alone intended to take. One of those throe was 
dead at the date of the wiU, but it appeared probable, and was 
assumed, that she did not know it: as far os she knew, there 
wore still three.] 

Of course, if the number mentioned by the testator agree 
with the number existing at tho date of the will, there is no 

[(a) 5 M. & W. S71, ante, Vol. I. ITampshirg v. Teiree, was not cited in 
p. 436. this case.] 

{a) 4 Ch. D. 41. It is singular that 

J.—^^"0L. II. 


O 
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DEVISES AND BEQUESTS TO CHILDREN. 


OEAP. aczx. 


Giftto tes« 
tator’B men 
children, 
naming only 
«u;, there 
being in fact 
eight. 


Whether 
ehildren take 
per atirpea or 
per capita. 

To A. dnd the 
ohildrcn of B. 


ground for oxtending the gift to an after-bom ohild(5), 
[although en ventre sa mere at the date of the mil (c)]. 

On the samo principle as that which governed the preceding 
oases, it has been decided, that where {d) a testator bequeathed 
the residue of his personal estate to be divided equally among 
his men children. A., B., 0., D., E., and F. (naming only s/a?), 
and it turned out that he had eight children when he made his 
will, but from other parts of his will it appeared that he con¬ 
sidered one of his children as fully provided for; the seven other 
children “^^jere entitled. 

V. Where a gift is to the children of several persons, whether 
it be to the children of A. and B. (e), or to the children of A. and 
the children of B. (/), they take per capita, not per stirpes. 

The samo rule applies, where a devise or bequest is [made to 
a person and the children of another person {g ); or] to a person 
described as standing in a certain relation to the testator, and 
the children of another person standing in the same relation, as 
to “ my son A. and the children of my son B.” (A); in which 
case A. tal:es only a shore equal to that of one of the children 
of B., though it may be conjectured that the testator had a 
distribution according to the statute in his view. [So if the 
gift be to A. and B. and their ehildren, or to a class and their 
children, every individual coming within the terms of the 
description, as well children as parents, will take an equal pro¬ 
portion of the fund; that is, the distribution will be made per 
capita (/).] 

t i) Sherer v. Biahop, i B. 0. C. 65. 

(c) Be jEmry*a Jiatatc, 3 Ch.D. 300.] 
a) Uumphreya v. Himphreya, 2 Cox, 

184. See also Garth v. Meyrieky 1 B. 

G. C. 30; [Eddela r. Johnaon, 1 Giff. 

22 .] 

Weld V. Bradbury, 2 Vem. 705; 

Lugar v. Harman, 1 Cox, 260; [Patti- 
aon V. Pattiaon, 19 Beav. 638; Armi- 
taye v. Williama, 27 ib. 346.] 

(/) Lady Lincoln v. Pelham, 10 Ves. 

166; see also Barnea y. Patch, 8 Yes. 

604; Walker v. Moore, 1 Beav. 607; 

[Bolyer y. Maekell, 6 Ves. 609; Eecard 
y. Brooke, 2 Cox, 213; Heron y. Stokea, 

2 D. & War. 89. 

{g) Butler y. Stratton, 3 B. C. C. 367; 

Bowding y. Smith, 3 Beay. 641; Riekcdte 
X. Garwood, Sib. 679; Painex. Wagner, 

12'Sim. 184; Amaon x. Harria, 19 Beay. 

210 .] 

(A) BlabMer x. Webb, 2 P. W. 383; 

Williama x. Yatea, 1 C. F. Coop. 177, 

1 Jnr. 610; [Hyde x. Cullen, iu 100; 


Linden x. Blachmre, 10 Sim. 626; 
Tomlin x. Hatfield, 12 Sun. 167; Tyn- 
dale X. Wilkinaon, 23 Beay. 74; Payne 
V. Webb, L. B., 19 Eq. 26. InBlackler 
X. Webb, Lord King, 0., said that A. 
and the children of B. should each 
of them take per capita, as if all the 
children had been named by their re- 
spectiye names.” This is not to be 
understood as limiting the class of chil¬ 
dren capable of taking to those Uving' 
at the date of the will; on the contrary, 
the general rule applies by which all 
children bom before the period of dis¬ 
tribution ore admitted to share, Dowd- 
ing y. Smith, 3 Beay. 641; Linden x. 
Blaekmore, 626; Coo^x.Bowen, 

4 Y. & 0. 244. But see Parkina(m?a 
J^ruat, 1 Sim. N. S. 242 ; where, how- 
eyer, the point seems not to haye been 
noticed. Scott y. Scott, 16 Sim. 47, 
went apparently upon the rule in WUd'a 
eaae. 

(t) Cunningham x. Murray, 1 De G. 
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But this mode of construotion mil yield to a very faint ouaf.xxz. 
glimpse of a different intention in the context. Thus the mere 
fact, that the annual income, until the distribution of the capital, 
is applicable per stirpes, has been held to constitute a sufficient 
ground for presuming that a like principle was to govern the 
gift of the capital (A*). [And the same effect was held by Sir 
J. K. Bnteej V.-C., to be produced by the share of one stirps 
being, in the case of its failure before the period of distribution, 
given over to the others, per stirpes (/). And a residue given to 
the children of a testator’s son and daughters, A., B., 0. and p., 
was held by Sir L. Shadicellf V.-O., to bo divisible per stirpes, 
by reason of a gift over of the shares of any of the son and 
daughters (who had previous life-interests) dying without leav¬ 
ing issue, to the survivors and their issue (m). By this clause 
the testator shewed he did not intend a distribution per capita, 
since, in that case, the whole .residue would, by force of the 
original gift, have gone among the children of those who had 
children in equal shares («). 

Children will also generally take per stirpes where the gift 
to them is substitutional, os in the case of a bequest to several 
or their children (o). So, where a testator bequeathed the residue 
of his personal estate to A. for life, and after his decease, unto 
and equally amongst all the children of A., except his eldest 
son J., and amongst the issue of any children of A. who should 
be then dead, and also among the issue of the said J., such issue 
taking ilmr respective parents' share^ it was held, that the issue of 
J. took, per stirpes, with the other children of A*(jo). And 
where residue was bequeathed “ to be equally divided between 
my sisters J. and M. and the issue of my deceased sisters E. and 
A. in equal shares if more than one of such respectm issue;" it 


[& S. 366; Abbay v. Howe, ib. 470; 
Morthey v. Strange, 1P. W. 340; Murray 
V. Mitrray, 3 Ir. Oh. Rep, 120; Imw v. 
Thorp, 4 Jut. N. S._ 447, 27 L. J. Ch. 
649. So where a gift is implied from 
a power to appoint to childr^ or issue, 
J2o Whitest Trust, Joh. 656. As to the 
question whether the parents take an 

a ual share with their children, or a 
e interest in the whole with re¬ 
mainder amongnt the children, see 
post, Ch. XXXVIII.] 

(A;) Brett t. Sorton, 4 Beav. 230; 

{ see Crone y. OieU, 1 Ba. & Be. 449, 3 
)ow, 61; Overton y. Bannister, 4 Beav, 
206. Odierwiae, it seems, where so 
' much only of the income as the trus¬ 
tees may think sufficient is so applic¬ 


able, Kockolds V. Locke, 3 X. & J. 6. 

(/) Netthton v. Stephenson, 18 L. J. 
Ch. 191. See also Archer v. Legg, 31 
Beav. 187. 

(»i} Hawkins v. Hatnerton, 16 Sim. 
410. 

(m) Smith y. Streatjteld, 1 Mer. 358; 
Bolger v. MaekeU, 5 Vos. 609; Armitage 
V. Ashton, W. N. 1869, p. 64 (combined 
effect of will and codicil). 

(o) Trice y. Lockley, 6 Beav. 180; 
Armstrong v. Stoekham, 7 Jur. 230; 
Shailer v. Groves, 6 Hare, 162 ; Burrell 
V. BaskerfieU, 11 Beav. 626 ; Congreve 
V. Palmer, 10 Beav. 436; Timins v. 
Stackhouse, 27 ib. 434. But see Atkin^ 
son V. Bartrum, 28 Beav. 219. 

(p) Minehell v. Lee, 17 Jur. 727. 


o2 
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DEVISES AND BEQUESTS TO CHILDREN. 


CHAP. XXX. 


To A. and B. 
for their lives, 
remainder to 
their children: 
whether 
children take 
per capita or 
per stirpes. 


First, where 
A. and B. are 
tenants in 
common. 


[was hold by Lord Westhury that the word “ respective” shewed 
there was to he a subdivision of what was taken by the issue of 
E. and A.— Le, there must be two subdivisions; consequently 
two subjects of subdivision: hence the primary division was to 
bo per stirpes ( 5 '). 

This question often arises upon devises or bequests to two or 
more persons for their lives, with remainder to their children. 
The conclusion then depends in a great measure upon whether 
the tenants for life take jointly or as tenants in common. If 
the latter, then, as the share of any one will, on his decease, go 
over immediately, without waiting for the other shares, it is 
probable that the testator intended it to continue separate and 
distinct from the other shares, and consequently, to devolve on 
the children per stirpes (r). If otherwise, then it would follow 
that the different shares would go to different classes of children; 
for, after the death of the tenant for life who first died, another 
might have more children, who would be entitled to participate 
in a share of any tenant for life who died afterwards. 

But such an intention, however improbable, must of course 
prevail if clearly indicated. Thus, in StqjJiens v. Hide («), where 
a portion of the residue was bequeathed in trust for the testator’s 
two daughters for their lives, as tenants in common, “ and after¬ 
wards to their or either of their child or children,” and for 
default of such issue, over; one of the daughters died leaving a 
son, and the other without children; and it was held that the 
son was entitled to the whole fund, since the testator had used 
plain words to shew his intent, that whether there was one or 
more children, in either case the child or children should take 
the whole. So in Ahrey v. Newman {t)y where a testator be¬ 
queathed property “ to be equally divided between A. and B. 
for the period of their natural lives, after which to be equally 
divided between their children, that is to say^ the children of A. 
and B. above namedf Sir J. Hominy^ M. B., held, that on the 
death of A. one half of the fund was divisible per capita among 
the children of both A. and B.: he thought the last words of 


[( 9 ) JDaviav. Bonnet, 31 L. J.Ch. 337, v. Borsett, 6 D. H. & G. 670 ; Oolea v. 
8 Jux. N. S. 2C9. See also Hunt v. JFitt, 2 Jur. NT. S. 1226 ; [Turner v. 

Boraett, 6 D. M. & G. 670 ; Sfutnd v. Whittaker, 23 Bear. 196 ; Archer v. 

Kidd, 10 Bear. 310. Legg, 31 Bear. 187 ; Milnea v. Aked, 6 

(r) See accordingly Berg v. White, W. R. 430; Willa v. WiUa, L. R., 20 
Covq;. 777 ; Taniere v. Bearkea, 2 S. & Eq. 342. 

St. 383 ; Wdlea y. Bouglaa, 10 Bear. (») Ca. t. Talb. 27. See all Swabeg 
47; Flinn v. Jenkina, 1 Cioll. 366 ; Ar~ y. Goldie, 1 Ch.D. 380. But see Wal^ 

row V. Melliah, 1 Do G. & S. 366; Boe dron y. Boulter, 22 Bear. 284. 

d. Batriek y. Bogle, 13 Q. B. 100; Re {t) 16 Bear. 431. See also 
laveriek'a Eatate, 18 Jur. 304 ; Brad- Stockford, 3 D. M. & G. 73. 
ahaw v. Melting, 19 Bear. 417; Hunt 
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[the bequest prevented him from reading the preceding words as chap. zxx. 
their respective children. 

Where the property is given to several for life and afterwards 
to the children of some only of the tenants for life, there is no 
difEculty in holding the children to be entitled per capita (w). 

On the other hand, if the tenants for life take jointly, or Secondly, 
(which is for this purpose equivalent) as tenants in common Bl^aro^in^T^ 
with express or implied survivorship, the whole subject of the tenants, 
devise remains undivided until the death of the survivor, and 
then goes over in a mass. In this case there is but one period 
of distribution, and presumably one class of objects; who there¬ 
fore primft facie take per capita (ur). And the same argument 
is applicable although the life interest does not survive, if the 
general distribution among the children is postponed until after 
the death of the last surviving tenant for life (y). 

The case of Smith v. Streaffield (z) may perhaps be referred 
to a similar principle. A legacy was there given in trust to pay 
one-half of the income to A. and the other half to B., for their 
lives, “and as their lives drop and expire, I direct that the 
principal and interest be reserved, and be equally divided among 
their children when they shall severally attain the age of twenty- 
one yearsA. died childless, and it was held by Sir 7F. Gmnty 
M. R., after some hesitation, that the children of B. (who had 
all attained twenty-one) were entitled to the whole sum. The 
reasons of this decision do not,appear, but were probably those 
which were urged in argument, that the direction to reaerve and 
divide at twenty-one rendered the limitation over independent 
of the periods when the previous interests determined.] 

Whore («) a testator bequeathed his “fortune” to bo equally To the 
divided between any second or younger sons of his brother J. * 

and his sister S.; and in case his said brother and sister should J- iiaviug 
not leave any second or younger son, the testator gave and be- 
queathed his said foitune to his said brother and sister; it was 
hold, that there being no son of J., and but one younger son of 
S., such younger son took the whole. 

Here it may be observed, that where the gift is to A. and Gift to A. and 

B.’s children. 

[(«) Swan V. SolmeHf 19 Beav. 471. Compare Shand v. Kidd, 19 Beav. 310; 
i3ee also Sarel v. Sarel, 23 Beav. 87. Begley v. Cook, 3 Drew. 662. 

{x) Malcolm v. Martin, 3 B. C. G. 60; {y) Nockolds v. Locke, 3 K. & J. 6. 

Tearce v. Edmeadca, 3 Y. & 0. 246 ; w) 1 Mor. 358, ox rel.] 

Stevenson v. Gullan, 18 Beav. 690; (a) Wicker v. Mitford, 3 B. P. 0. 

Barker v. Clarke, 6 D. M. & G. 110 ; Tonal. 442. And ace Makolm v. Mar- 
Bar fitt V. Member, L. R., 4 Eq^. 443 ; tin, 3 B. 0. 0. 60. 

Taaffe v. Conmee, 10 II. L. Ca. 64. 
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DEVISES AND BEQUESTS TO CHILDBEN. 


anxp. zzz. 


“ To tho 
ohildren of 
my cousin A. 
and my 
cousin B.” 


■B/s children, or to “my brother and sister’s children,” (the 
possessive case being confined to B. and the sister,) it is read as 
a gift to A. and the children of B., or to the brother and the 
children of the sister, as it strictly and properly imports, and 
not to the respective children of both, as the expression is some¬ 
times inaccurately used to signify (/^). 

So a bequest of a residue to be divided among “ tho children 
of my late cousin A., and my cousin B., and their lawful repre¬ 
sentatives,” has been held to apply to B., not to his children (c). 

[To makq the bequest clearly applicable to the children of B. 
the word “ of ” ought to have been repeated before tho words 
“my cousin B. ” (rf). But the sentence was not strictly 
accurate, even as a gift to B., and not to his children. It ought, 
for that purpose to have run, “ to the children of my late cousin 
A. and to my cousin B.” An intention that the sentence should 
be read as a gift to tho children of B., has therefore been inferred 
from slight circumstances, as, from a bequest, in another part of 
tho will, of equal legacies to the parents A. and B. {e )—a cir¬ 
cumstance which was taken to show that they were to be on an 
equality, and which distinguished the cose from Liigar v. 
Hannan (<?), whore A. was dead at the date of tho will, and was 
BO described.] 


Whether VI. Another subject of inquiry is, whether a gift over, in case 
of a prior devisee or legatee dying without children (/), means 
means Aaviwy without having had or without leaving a child. 
or a Haghce V. 8ayer {g)^ a testator bequeathed personalty to 

Upon A. and A. and B., and upon either of them dying without children, 
then to tho survivor; and if both should die without children, 
children. then over; and it w'as held to mean children li\’ing at the death.. 
The great question in this case was, whether the word 
“ children ” was not used as synonymous with issue (A) inde- 


(A) See Doe d. Jlai/tcr v. Joiiiville, 3 
East; 172. If, however, A. andB. were 
husband and wife (ns if tho bequest 
were to Jolm and Mary Thomas’s chil¬ 
dren), no doubt the construction would 
bo different; it would apply to the 
children of both. 

(c) Lttffary.Harman,ICox,2!i0. [See 
also Stummvoll y. Hales, 34 Beav. 121; 
Re Ingle*a Trusts, L. B., 11 Eq. 678, 
590 (where the construction was aided 
by a reference to “the legacy left to 
B.’’). And see Trail y. Kibblewhite, 
12 Sim. 6, where a gift to “ tho aunts 
of A. and his sister B.’’ was held not 


to entitle B. to a legacy. But see Re 
Davies* Will, 29 Beav. 93. 

(d) Peacock y. Stockford, 3 D. M. & 
G. 73 (“ for the benefit of the children 
of A. and o/B.’’). 

{e) Mason v. Bakcr,^ K. & J. 667.] 
If) Of course this q^tiou'may anse 
where the person whose issue is re¬ 
ferred to is not the prior legatee, but it 
happens rarely to have presented itself 
in such a sbai>e. 

(y) 1 P. W. 634. 

(A) As to which, see Doe d. Smithy. 
Webber, IB. & Aid. 713^ and ante, 101. 
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finitely,, in which case the bequest over would have been void; chap. xzx. 
and the M. R. seems to have thought that, whether it meant 
issue or children^ it referred to the period of the death (t). 

So, in Thicknesse v. Liege (A:), where a testator devised the 
residue of his estate in trust for his daughter for Hfe, and after 
her decease among her issue, the division to he when the 
youngest should attain twenty-one; and if any of them should he 
then dead, leaving lawful issue, the guardian of such issue to 
take his or her shore. But if 1m daughter happened to die without If A. hap- 
any child^ or the youngest of them should not arrive to twenty- 
one, and none of them should have left issue, then over. The 
testator’s daughter at the time of his death had one child, who 
had four children, hut they, as well as their mother, all died in 
the lifetime of the daughter, so that she died without leaving 
issue at her death; and it was held that the devise over took • 
effect. 

[And this construction is more easily adopted when, in another 
part of the will, the testator has used other words signifying 
death without having ever had any children (/).] 

But the words without having children are construed to mean, Without hav- 
as they obviously import, without having had a child. hoVcoS^”’ 

Thus, in Weakley d. Knight v. Rugg (wi), where leasehold struod. 
property was bequeathed to A., “ and in case she died without 
having children,” over; it was held that the legatee’s interest 
became indefeasible on the birth of a child. 

In Wall V. Tomlinson (a), a residue which was given to A. 

“in case she should have legitimate children, failure of 
which,” over, was held to belong- absolutely to A. on the birth 
of a child, who died before the parent. “ Failure” here evidently 
referred not to the child, but to the event of “ having children.” 

[So, in Bell v. Phyn (o), where the bequest was to the testa¬ 
tor’s three children A., B., and C., but in case of the death of 
any of them without being married (jp) and having children, 
then over. Sir W. Grants M. E., held that the share of A. was 
absolutely vested in her upon the birth of a child.] 

The word leaving obviously points at the period of death (q). Word 

“ leaving ” 

(t) But see Massey v. Hudson. 2 Her. (») 16 Vcs. 413. 

136. [(o) 7 Vea. 463. 

(i) 3 B. P. C. Toml. 366. (p) “ Without being maniod ” was 

nb Je^reysv.Gtnnsr, 28Bear,328.] construed to mean “without having 
(/»} 7 T. K. 322. See also Stone v. over been married; ** and tho word 
Mauie, 2 Sim. 490; [lindon v. Findon, “and” as “ or,” ante, Vol. I. p. 519. 

1 De G. & J. 380; Jeffreys v. Conner, (y) Head v. Snell, 2 Atk. 647.] 
sup.] 
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DEVISES AND BEQUESTS 


OBAJP. ZZX. 


xofere to 
period of 
death. 


Sometimes 
oonstrucd 
“ having,” 
BO as not to 
divest {pre¬ 
vious ^t; 


-or inde¬ 
finitely, BO as 
to create an 
entail. 


In case of two 
persons, hus- 
bandaudwife, 
leaving no 
children. 


Distinction 
whore tliey 
are not hus- 
bandondwife. 


Thus a gift to such children or issue as a person may leave is 
held to refer to the children or issue who shaU survive him, in 
exclusion of such objects as may die in his lifetime; and this con¬ 
struction was applied in a case (r) where there was a gift to the 
lawful issue of A. and B., and of such of them as should Jmm 
issue, the latter words being considered as explaining, that the 
word “issue,” in the first part of the sentence, meant those 
who were left by the parent; the consequence of which was, 
that the children who did not survive the parent were not 
entitled to participate with those who did. 

Although, as we have seen, the word “leaving” prim4 facie 
points to the period of death, yet this term, like all others, may 
receive a different interpretation by force of an explanatory 
context. Whore a gift over is to take effect in case of a prior 
legatee for life, whoso children are made objects of gift, dying 
without leaving children, it is sometimes construed as meaning, 
in default of objects of the prior gift, even though such gift 
should not have been confined to children living at the death of 
the parent («). [And in the case of a devise of real estate, a 
limitation over if the devisee should die without leaving children, 
may sometimes give him an estate tail (^).] 

Where the gift over is in the event of tico persons, husband 
and wifo, not leaving children, the question arises, whether the 
words are to be construed in case both shall die without leaving 
a child living at tlie death of cither, or in case both shall die 
without leaving a child who shall survive both. 

As in J)og d. Nemyth v. Knowh («), where the devise was to 
William Smyth and Mary his wifo, and the survivor of them, 
during their lives, then to Mary their daughter, or, if more 
children by Mary, equal between them; and, in case they leave 
no children, to their heirs and assigns for ever; it was held that 
the fee simple became vested under the lost devise, when the 
survivor of William and Mary (namely William), died leaving 
no children of their marriage surviving him, though a child was 
living at the death of Mary; Bayley, J., observing—“ they 
cannot be said to leave no children till both are gone.” 

If the several persons, on whose decease without children the 
gift over is to take effect, be not husband and wife, the obvious 

M.pVoM V. C)'08s, 7 Sim. 201. XXXVHX. The same may be said of 

[(«) Maitland v. Chalic, G Mod. 243, the woi'ds “dying without children,” 
and other cases, Gh. XLIX., ad fin. JBacon v. Cosby, 4 De G. & S. 261,statra 

(<) See Jtaygett v. Beatty, 5 Bing. post, same chap.] 

243, and other cases stated post, Ch. (u) 1 B. & Ad. 324. 
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oonstruotion is to rood the words os signifying, “ in cose each or chap. xxz. 
eveiy suoh person shall die without leaving a child living at his 
OT her own decease,” supposing, of course, that the testator is 
not contemplating a marriage between these persons, and their 
having children, the offspring of suoh marriage; a question 
which can only arise when the persons are of different sexes and 
not related within the prohibited degrees of consanguinity; for 
the law will not presume that a marriage between such persons, 
i. e. on illegal marriage, was in the testator’s contemplation. 

VII. We are now to consider the construction of gifts to aiftsto 
younger children^ the peculiarity of which consists in this, 
that as the term younger children generally comprehends the 
branches not provided for of a family (younger sons being 
excluded by the law of primogeniture from taking by descent), 
the supposition that these ore the objects of the testator’s 
contemplation so far prevails, and controls the literal import of 
the language of the gift, that it has been held to apply to 
children who do not take the family estate, whether younger or WJjcro tho 
not (jp), to the exclusion of a child taking the estate, whether parent * 
elder or not(y). Thus the eldest daughter, or the eldest son “youn^r” 
being unprovided for, has frequently been held to be entitled JlSvidcdfor'” 
under the description of a younger child. 

As where a parent, having a power to dispose of the inherit- 
anoo to one or more of his children, subject to a tenn of years 
for raising portions for younger children^ appoints the estate 
to a younger^son, tho elder will bo entitled to a pqrtion under 
tho trusts of the term ( 2 ); and, by parity of reason, tho 
appointee of the estate, though a younger son, will" be ex¬ 
cluded. 

[Tho principle is that the elder shall bo deemed a younger 
child, and the younger shall bo deemed an elder in respect of 
tho interests derived under a particular settlement or will («). 

So that if father and oldest son, tenant for life and in tad, 
execute a disentailing deed and acquire the fee-simple, a younger 
son cannot afterwards become on elder within the meaning of 
the rule; for tho settlement is destroyed, and though he becomes 
eldest in fact, it con never give him the estate; and should he 

(z) Chadvovck t. Boleman, 2 Vem. pi. 201, 3 Ch. Bep. 1, 1 Bq. Ca. Ab. 

628; Beale ▼. Beale, 1 P. W. 244 ; 202, pi. 18. 

Butler y. Buncombe, ib. 461; Heneage (z) Luke v. Boidge, 2 Yes. 203. 
y. HunMe, 2 AtJe. 466; Pierson v. [(«) Seo per JPood, V.-O., Bing v. 

Oamett, 2 B. C. C. 38. Leslie, 2 H. & M. 87 ; per Lord iMtig- 

(^) BretUmy, Bretton, Froom. Ch. 158, dale, Peaeoeke y. Pares, 2 Keo. 699. 
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DEVISES AND BEQUESTS 


COkB. XXX. 


Halo applies 
to devise of 
lands to 
“ Toungor 
(dmdren.” 


Hale confined 
to parental 
provisions. 


[afterwards acquire the estate by a new title, as by descent 
or devise from the elder brother, yet as this will not be under 
the settlement, it will not exclude him from participating in 
portions provided by the will or settlement for younger chil¬ 
dren (b). But the eldest son, who has concurred with his father 
in re-settling the property, will be excluded, if, by the re-settle¬ 
ment he takes back substantially what the settlement gave him; 
as a life-estate with remainder to his issue in tail, instead of 
the estate tail in himself; or the property burdened with a 
charge of which ho has had the benefit (c). 

It was formerly doubted whether the rule applied to a legal 
devise of lands to younger children {d). But in Ee BmjUy's 
Settlement (e), it was applied to a legal limitation of lands by 
settlement to younger children as tenants in common in tail, on 
the ground that tho same construction must be given to the 
words by Courts of Law as by Courts of Equity.] 

But it should be observed, that where the portions are to be 
raised for children generally, the child taking the estate is allowed 
to participate (/); [and where tho will purports to exclude those 
only who come*into possession of the estate, a child (or his ex¬ 
ecutor) will not be excluded if he dies before coming into 
possession, although the estate devolves on his heir-in-tail (^).] 
The rule under consideration, however, applies only to gifts 
by parents or persons standing in loco parentis, and not to 
dispositions by strangers, in which the words younger children 
receive their ordinary literal interpretation (A), [unless the con¬ 
text supplier actual evidence of an intention to adopt the rule. 
Thus in Livesey v. Livescy (i), a testatrix bequeathed a nominal 


[(i) Speticer v. Speuecr, 8 Sim. 87; 
Maeouhrey v. Jonei, 2 K. & J. 684, 
virtually overruling Feacoche v. Fares, 
2 Kee. 689. A fortiori whore tho 
portions are for “ children other than 
an eldest son entitled under the limita¬ 
tions contain^ in” tho will or settle¬ 
ment. See Smg v. Leslie, 2 H. & M. 68. 
So where A. was eldest son, but, in con¬ 
sequence of forfeiture incurred by his 
fawer, was not “entitled under the 
limitations of tho 'will,” ho was not 
excluded from a portion, Johnson v. 
Foul^, L. H., 5 Hq. 268. 

(c) CoUinguood v. Stanhope, L. H., 4 
H. L. 43. And see per Lord Selborne, 
Meyttek v. Laws, L. H., 9 Oh. 242. 

(rf)<By Lord llarduicke, Heneagev. 
Jlimloke, 2 Atk. 467. 

{e) L. R., 9 Ecl 491, 6 Gh. 690. In 
Hall V. 4 Sim. 6, this construc¬ 

tion was aided by tho context. And 


see now the Judicature Act, 1873, 

B. 26.] 

'/) Incledony. Northeotc, 3 Atk. 438. 
Ug) Wyndham v. Fane, 11 Hare, 287. 
aether the word “entitled” (edone) 
means entitled in possession, see Chor- 
ley V. Loveland, 33 Beav. 189; Fe 
Orylls' Tt'usts, L. H., 6 Eq. 689; 
Umbers Y. laggard, L. H., 9 Eq. 200.] 
(A) See Lord Teynham v. Well, 2 
Vos. 197; Hall v. Heuer, Amb. 203; 
Lady Lincoln v. Felham, 10 Yes. 166. 
[It is said, Sug.Fow. 680, 681, 8th ed., 
that this distinction does not appear to 
be attended to at the present day; but 
it was recogni^ in WUbraham v. 
Searisbriek, 4 Y. & C. 116, 1 H. L. Cd. 
167, and in Sandeman v. Haekenzie, 1 J*. 
& H. 628. 

(»} 13 Sim. 33,2 H. L. Ca. 419. See 
alro Lyddon v. Flltson, 19 Bear. 666. 
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[legacy to “ the eldest son of my daughter E. who shall be living chap. txx. 
at my decease,” declanng that she gave him no more because he 
would have a handsome provision £rom the estates of his grand¬ 
father and father. She then gave a moiety of the residue of 
her estate to the children of E. “ (except her eldest son or such 
of her sons as shall by the death of an older brother become on 
eldest, it being my will that the son who is or shall become an 
eldest son shall not be entitled to take anything under this de¬ 
vise) equally to be divided among thorn when the youngest 
shall attain twenty-one.” By a subsequent clause, if all the 
children but one, a daughter, should die under twenty-one, she 
also excepted that daughter. The eldest son at the decease of 
the testatrix was provided for os mentioned by her. lie died 
before the second son attained twenty-one; but the latter, al¬ 
though he had thus become the eldest son, did not succeed to 
the provision made for his elder brother; ho therefore contended 
that he was entitled to a share of the residue, since the de¬ 
clared motive for excluding the eldest was inapplicable to him. 

But it was held that he was not so entitled: it might be that 
the motive was as alleged; but if so, the testatrix should havo 
excluded not any son who might at any time have become an 
eldest son, but (in the terms of the former clause) the eldest son, 
or such other son as should be eldest at the time of her death: 
besides, she had excluded the eldest daughter, for whom no 
provision was made by the grandfather’s will: “ oldest ” must 
therefore be read in its ordinary sense, and without reference to 
the succession to property. • 

Nor is every gift by a parent a parental provision within the 
meaning of the rule. The ground of the rule is that an 
intention is manifested to provide for all the children without 
permitting any one child to take a double provision at the ex¬ 
pense of another {k). Generally the same instrument settles the 
estate and provides the portions; or the instrument providing 
the portions refers on the face of it to the instrument which 
settles the estate (/). If the will of a parent provides only for 


[(/) See per Lords Hatherky and 
WeUbury, Vollingii-ood v. Stanhope, L. 
B., 4 H‘. L. 62, 66, 67. 

.(0 As in CoUingwood v. Stanhope, 
sup.; Ee Bayley*i Settkment, L. B., 9 
Eq. 491, 6 Ch. 690 ; and (by implioa- 
tion) in Bathurst v. Brrington, 4 Ch. 
B. 261, 2 App. Ca. 608. In the last 
case,, a shiftmg dause was to take 
efleot if A., B., or C., described as 
second, third and fourth sons of " Sir 


T. j&I. of H. in the county of G., Bart., 
should become the eldest son of the said 
Sir T. M.,” and tliis was held (over¬ 
ruling Jessel, M. B.) to imply eldest 
son and as such heir apparent to the 
title and to the family estate. ’ ’ It fol¬ 
lowed that the event must happen if at 
all in the Ufotime of the fauier. A 
distinction was drawn between “eldest 
son” quoad the father and “eldest 
son” quoad the brothers. 
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ORAP. XXX. 


Chily child 
heldtotakeas 
yomgest child. 


As to period 
of ascertain¬ 
ing who arc 
“ younger 
children.” 
Immediato 
gifts. 


Gifts by way 
of remainder. 


DEVISES AND BEQUESTS 

[younger children and no provision appears to have been mode 
for the eldest, the ground of the rule foils, and “ younger chil¬ 
dren ” must, it would seem, bo literally construed. 

In the case of Wilbraham v. Scarishrick (w), a father devised 
his estates A., B. and C., for the benefit of his children, giving 
to the eldest and his issue estate A., to the second and his 
issue estate B., and estate C. to the third son and his issue, 
with remainders in each case to the testator^s other sons and 
daughters, and a clause shifting estate C. away from the third 
son if ho should become entitled to estate B., and any younger 
son should bo then living; the second son having died in the 
testator’s lifetime, the third son became entitled to estate B., and 
it was then contended that estate C. went over to the eldest son, 
08 being younger in regard to the limitations of that estate, 
though elder by birth. But it was hold that the natural sense 
of “younger” was younger in order of birth; the devise was 
not a provision by a parent for his family, but an attempt to 
found three families; and that as there was nothing in the will 
to shew that it was more in accordance with the testator’s inten¬ 
tion that when that attempt failed the oldest son should have 
estates A. and C., than that the third should have B. and 0., 
the word could not be understood in the sense contended for.] 

It may bo observed, that a bequest to “ the youngest child of” 
A. has been held to apply to an only child («). [An only son 
has also been held to bo excluded by an exception of “ the eldest 
son” from a devise to “second, third, and other sons” (o).] 

rt 

Another question, wliich has been much agitated in con¬ 
struing gifts to younger children, respects the period at which 
the objects are to be ascertained. 

It is clear that an immediate devise or bequest to younger 
children applies to those who answer the description at the 
death of the testator, there being no other period to which the 
words can be referred {p). 

It might seem, too, not to admit of doubt upon principle, 
that where a gift is made to a person for life, and after his 
decease to the younger children of B., it vests at the death of 
the testator in those who then sustain this character, subject 
to be divested pro tanto in favour of future objects coming in 
esse during the life of the tenant for life. 

[(»») 1 H. L. Ca. 167.] (jp) Coleman v. Seymour, 1 Ves. 209. 

(») Emery v. England, 3 Vos. 232. [^, a gift to ” unmamed” daughters, 

(o) Tttite V. Bermingham, L. B., 7 Jubher v. Jvbler, 9 Sim. 603.] 

H. L. 634. 
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In iMdy Lincoln v. Pelham {q)y the bequest was to A. for life, otap. xxx. 
and, after her death to her children; and, in case she should 
have none, or they should all die under twenty-one, then to the 
younger children of B .; and A. having no child, the younger 
children of B. at the death of the testator wore hold entitled to 
a vested interest. Lord EMony however, seems to have thought 
that this construction was aided by the terms of another bequest; 
and he laid some stress on tho ciroumstonce, that the bequest did 
not proceed from a parent, or one in loco parentis. 

In regard to parental provisions of this nature, certainly a Parental pro- 

peculiarity of construction seems to have obtained, tho leading youngfr*^ 

authority for which is Chadwick v. Bolcman {r), whore a father, chiUb^n. 

having a power to appoint portions among his younger chil- ^ youngar**^ 

dren, to bo raised within six months after his death, by deed children held 

appointed 2,600/., part of the entire sum, to his son T., de- pSdt!ondi"'* 

scribing him as his second son. No power of revocation was ^ 

° It 1 becoming 

reserved. T. afterwards became an elder son, whereupon tho elder. 

father made a now appointment in favour of another son; and 
the Lord Keeper Wright held that the second was valid, the 
first appointment being made upon the tacit or implied condi¬ 
tion of the appointee not becoming an elder son before the time 
of payment. . 

It should seem, then, that a gift by a father or a person 
assuming the parental office, in favour of younger children, is, 
without any aid from the context, to be construed as applying 
to the persons who shall answer the description at the time 
when the portions became payable. Tho object of thus keeping 
open the vesting during the suspense of payment, probably is 
to prevent a child from taking a portion as younger child, who 
has become, in event, an elder child, and also, perhaps, to 
prevent the inheritance (which is often charged with portions to 
younger children) from being burdened with the payment of 
portions which are not eventually wanted. 

Thus, suppose lands to be devised to A. for life with re¬ 
mainder to his first and other sons in tad, charged with portions 
to his younger children [to vest at twenty-one but not to be paid 

(g) 10 Ves. 166.' Savage y. CarroUy 1 Ba. & Be. 265. In 

(r) 2 Vem. 628. See also Zoder v. Jermyn v. Fellows, Ca. t. Talb. 93, a 
JOoaer, 2 Yea. 631; Broadmead v. TFood, child named in the power as an object 
1 B. C. C. 77; lavage v. Carroll, 1 Ba. did not lose his share as younger child, 

& Be. 266; {Maeoubrey v. Jones, 2 K. though he afterwards became eldest; 

& J. 692. It is immaterial that an ap- but as to this case, see Sug. Pow. 679, 
pointment is made to a child by name, 8th ed. 

Broadmead y. Wood, 1 B. C. C. 77; 
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[until tho death of A. A. has several sons, who all attain twenty- 
one in his lifetime. The eldest then dies in A.’s lifetime with¬ 
out issue: the second son having thus become the eldest, and as 
such entitled to tho estate, will not take a shore of the por¬ 
tions (s), hut the representatives of the deceased eldest son will {t). 
It would he otherwise if the oldest son left issue (t«), or had 
joined his father in harring the entail so as substantially to 
enjoy the estate (a*) ; for the second son would not m either case 
have become eldest within tho rule, namely, the son taking the 
estate.] , 

In Windham v. Graham {y) it was held that an express limi¬ 
tation over, in case of a younger son becoming the eldest before 
tho ago of twonty-one, prevented his being excluded by becoming 
tho eldest under other circumstances, by force of the often-cited 
principle, exclusio unius est inclusio alterius. [But the Court 
did not rely solely on this ground, and Me Baylei/s Settlement 
decides that it will not generally authorize a departure from the 
rule, but may bo referred to tho event of a younger son who is 
imder age at the period of distribution dymg after that period 
without attaining tho age.] 

[(i) Ellison V. Thomas, 1 D. J. & S. 

18 (trust for " children other than an 
eldest son for the time being entitled 
in possession”), Su uibnrne y.Swuibitme, 

17 W. R; 47 (a similar trust); Davies 
v. Uugaenin, 1 H. ^ M. 730 (“childi'en 
other than an eldest son”); lie Bay- 
ley's Settlement, L. R., 9 Eq. 491, 6 Ch. 

C90 (“all sons except eldest”). In 
Wood V. iroott, L. R., 4 Eq. 48, •whore 
personalty was bequeathed in timst for 
the testator’s son A. for Ufe, remainder 
in strict settlement for “ E. the eldest 
son of A.” and the ohildren of E., and 
in default of children for E.’s younger 
brothers and their children; and n 
sliaro of residue was given to the chU* 
drenof A. “ except E.”: tho case was 
treated as one of parental provision; 
but tho rule was hold not to apply, tho 
oxolusionboingconsidered personal and 
not applicable to a younger brother 
who by A.’s death had become eldest. 

In Leake v. Leake, 10 Vos. 477, there 
was a proviso that if any younger child 
should be advanced by ito parent such 
advance should go in satisfaction of 
its portion; a younger child having 
been advanced was not compelled to 
refund on becoming eldest. In Olyn v. 

Glyn, 3 Jur. N. S. 179,26 L. J. Ch. 409, 
a clause excluding an eldest son from 
a share of residue m case he became en¬ 


titled to tho family estate, was held not 
to operate after tho time for distribut¬ 
ing tho residue had arrived. See also 
States V.Denton, L. R., 4 Eq. 40. 

(/) Ellison v. Thomas and Davies y. 
Ilttguetiin, sup.; which appear to over¬ 
rule Gray v. Eat I of Lsmet ick, 2 De G. 
Sc S. 370, at least os a general au¬ 
thority. In Ellis v. Maxwell, 3 Beav. 
594, where tho estate was cntEulod first 
on A. and his issue, and, failing them, 
on B. and her issue, and B. h^ chil¬ 
dren, but A. os yet had none, it was held 
that B.’s eldest son hod not, while he 
continued first remainderman, an in¬ 
defeasible right to a younger child’s 
portion; but it was said by Lord Lang- 
dale that if A. had a son bom B.’s eldest 
son would acquire a yormger ohUd’s 
rights. 

(«) See per Wood, V.-O., 2 K. & J. 
698. This confirms the Author’s opi¬ 
nion expressed 1st ed. ii. 119, n. 

(j) Colhngwood v. Stanhope, L. R., 4 
H. L. 43. See also Sathurst y. Erring- 
ton, 4 Ch. D. 251, 2 App. Ca. 698 
(^fting clause.)] 

(v) 1 Russ. 331, cited again infra, 
p. 211. The case arose on tho con¬ 
struction of a marriage settlement, but 
the prindplo seems not to be different 
on that account; [and see per Somtlly, 
M. R., L. R., 9 Eq. 496 aco. 
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Shutting, out of view these particular cases of parental pro- coap. xxx. 
vision (the propriety of which it is too late to question), and whether ob- 
applying to bequests to younger children the principles estab- 
lished by the cases respecting gifts to children in general, it mast sus^n 
would seem, that, in every case of a future gift to younger ohil- 
dren, whether vested or contingent, provided its contingent distribution, 
quality did not arise from its being limited in terms to the per¬ 
sons who should bo younger children at the time of distribu¬ 
tion (z), or any other period, the gift would take effect in favour 
of those who sustained the character at the death of the testator, 
and who subsequently came into existence before the contin¬ 
gency happened, as in the case of gifts to children generally; 
and, consequently, that a child in whom a shore vested at the 
death of the testator, would not be excluded by becoming an 
elder before the period of distribution. With this conelusion, 
however, it is not easy to reconcile the two following cases. 

Thus, in Sail v. Sewer («), A. having devised lands to Eally.IEemr. 
trustees, to raise C,000/., afterwards wrote a letter (which was 
proved as a codicil) to J., one of his trustees, which contained 
the following passage:—“ I have given you and W. a power to 
mortgage for payment of 6,000/., and I beg that that sum may 
bo lent to W., and that you will take such securities from him 
as he can give, to indemnify you and your children from pay¬ 
ment of it; and in case of your death without children, I 
desire it may be secured to the younger children of Lord 
Sardwicke held that the 6,000/. did not vest until the death of 
J.; [then, and not till then, it became a.charge;]-and vested 
then in such persons as were at that time younger children of 
W.; and, consequently, that a younger child who became an 
elder during the life of J. was excluded. The grounds of this 
decision are wholly unexplained, and are not apparent. 

In Ellison v. Aircy (6), 300/. was bequeathed to E., to bo Etiiam v. 
paid at her age of twenty-one or marriage, and interest in the 
mean time for her maintenance and education; but if she died 
before twenty-one or marriage, then to the younger children of 
imtatrix's n&phew JP., equally to be divided to or among them, 
the eldest son being excluded from any part thereof. Lord 

[(s) Limey v. Liveeey, 13 Sim. 33, bom before the time of distribution. 

13 Jar. 371, n., 2 H. L. Ca. 419.] As such, it is unquestionable, and has 

(a) Amb. 203. always been reganledas a leading case; 

(3) 1 Yes. 111. This case has been but this is quite distinct from Uie point 
frequentiv cited in the present Chapter now under consideration, 
as an auinariiy for admtting bhiloren 
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ITardicicke was of opinion that it meant such as should be 
younger children at the death of E. before twenty-one or 
marriage, the legacy being contingent until that period. 

But as the fact of their being younger children at the period 
of distribution was no port of their qualification, could it pro¬ 
perly form a ground for varying the construction P In the/jase 
of a devise to A. in fee, and if ho die under twenty-one, to B., 
it has long been established that B. takes an executory interest, 
transmissible to his representatives (c), and it cannot be material 
whether,the executory devise is in favour of a person nominatim, 
or os the member of a class upon whom the interest has devolved 
at tho death of the testator, or at any subsequent period before 
the happening of the contingency {d). 

It does not appear that Ellison v. Airey involved the applica¬ 
tion of the peculiar rule respecting parental provisions, or that 
Lord HardwicJic so regarded it; [any more than Hall v. Hewer^ 
which ho expressly noticed was tho case of a stranger, and not 
between parent and child:] nor is it evdh clear that he con¬ 
sidered the construction exclusively applicable to gifts to younger 
children; for it will be remembered that in Tyot v. Pyot (<?) 
he laid down the rule generally, that an executory or contingent 
gift to persons by a certain description, applied to such of them 
only os answered tho description at the happening of tho con¬ 
tingency. If there is any such rule, of course the cases under 
consideration do not exist os a distinct class. [But there is no 
such general rule (/).] We are too much in the dark as to the 
ground of .decision in Hall v. Hewer, and Ellison v. Airey, to 
found any general conclusion upon those oases, nor, on the other 
hand, is it safe whoUy to disregard them. [It seems probable 
that the former turned, partly at least, on the rule which then 
prevailed, that a legacy charged on land was in no case to bo 
raised if the legatee died before tho time of payment {g). And 
with regard to the latter, it is worth observing that no child of 
F. was excluded by the construction adopted; for none died 
before E., E. herself dying the day after the testatrix. No 
child was bom in that short interval; but there was one bom 
after the death, of E., who claimed a share. The only points 
decided in the case were that the class (younger children) was 
not confined to those living at the date of the wiU, so as to 

(e) OoodtitleY, Wood, Willos, 21. («) Ante, 142. 

(d) As to the general distinctions [(/) Per Turner, L. J., BoUm ▼. 
between ^ts to classes and indivi- Beard, 3 D. M. & Q-. 612. 
duals, see ante, Ch. XI. (^) Ante, Vol. I. p. 834.] 
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[exclude one who was bom between that date and the death of 
the testatrix, but that it did not include the child bom after the 
death of E. (A)]. 

It is clear, however, that an express exclusion of the son who 
shall be elder at the time of the death of the tenant for life^ will have 
the effect in like manner of restricting a gift to younger children 
to such as shall then sustain the character ( 2 ). 

And the same construction was given to the expression “ an 
eldest son,” in Matthews v. Paul{7i)j which deserves some con¬ 
sideration. A testatrix gave to trustees certain bank stock, upon 
trust to pay the dividends to her daughter M. for life, and after 
her decease to P. her husband for his life, and after his decease 
upon trust to transfer the said stock unto all the children of M., 
if more than one {except an eldest son) share and share alike, the 
same to be vested interests and transferable at their his or her ages 
or age of twenty-one years, and in the mean time to invest their re¬ 
spective shares of the dividends for such children’s future benefit; 
and in case any such children or child should die under the 
said age, leaving any children or child, then the share of every 
such chdd to go among their his or her children; otherwise to 
go to the survivors or survivor, and to be transferable in like 
manner as their original share ; and in case M. should leave no 
children or child at her decease, or, leaving such, they should all 
die under the age of twenty-one years without children as afore¬ 
said, then over. The testatrix then gave certain terminable 
imperial annuities and other stock to the same trustees, in tmst 
to receive the dividends, and invest the same in government 
stock, to accumulate until the expiration of the imperial annuities, 
and thereupon to -transfer all such stocks, as well original os 
accumulated, unto and among all and every the children of her 
said daughter, if more than one {exceed an eldest son) equally, 
shore and share alike; and if but one, then the whole to such 
one or only child, the same to be vested interests and transferable 
at such times and in such manner as the bank stock thereinbefore 
given. One of the younger children became an elder betWeen 
the periods of the death of the testatrix and the expiration of the 
imperial annuities, but before any younger child had attained 
twenty-one, which raised the question as to the point of time 
to which the exception of an elder son was referable. Sir 
T, Plummy M. E., held, first, that the shares vested when one 

[(A) R. L., 1747 A. fo. 700 b.] (A) 3 Sw. 328. 

(i) JBiUingtley v. Wilts, 3 Atk. 219. 

J.—VOL. IT. 


*209 


OEAV. XXZ. 


Exception of 
elder sou at 
the time of 
distribution. 


Expression 
" an elder 
son” oon- 
stroedtomoan 
elder son at 
time of dis¬ 
tribution. 
Matthews t. 
Paul, 


Time of vest¬ 
ing. 


V 



PDF Compressor Pro 


210 


OHAP. XXX. 


**EldeHt BOH,” 
to wbat 
period refer* 
able. 


Obserrations 
upon Mat- 
thews V. Taul. 


Gifts to 
younger chil¬ 
dren. 


Wbetber pe¬ 
riod of vcBting 
is not tbc time 
to ascertain 
urbo is ex¬ 
cluded as an 
elder child. 


DEVISES AED BEQUESTS 

of the younger children attained twenty-one, and not before. 
With respect to the period at which the phrase “ an eldest son ” 
was to he applied, he considered that three different times might 
he proposed; the date of the will, the death of the testatrix, 
and the time when the fund was directed to he distributed. 
After showing that neither the first nor the second could he 
intended, he came to the conclusion, that, in all oases of legacies 
payable to a class of persons at a future period, the constant 
rule has been, that all persons coming in esse, and answering 
the description at the period of distribution, should take. The 
same rule must, ho thought, ho applied to persons excluded. 
There could not he one time for ascertaining the class of those 
who are to take, and another to ascertain the character which 
excludes. 

But it is to ho observed, that though in gifts to children, the 
time of distribution is the period of ascertaining the number of 
objects to be admitted, yet it is not necessary to wait until this 
period in order to see whether children living at the death of 
the testator, or at any other period to which the vesting is 
expressly postponed, be objects or not; and it would seem, 
therefore, upon the principle of his Honor’s own reasoning, to 
be equally unnecessary to wait until the period of distribution, 
in order to know whether an elder son, in existence at the time 
of the vesting, would be excluded. In the case of a gift to A. 
for life, and after his death to the children of B., to vest at 
twenty-one, it may be afiirmed of every child who has attained 
twenty-onfe in the lifetime of B., that he is an object (/); and, 
by parity of reasoning, it would seem to follow that if any child 
who would, but for the clause of exclusion, have been an object, 
comes in esse, the exception is ascertained to apply to him (m). 

It is singular, that though the M. B. took some pains to shew 
that the legacy did not vest until one at least of the younger 
children attained twenty-one, and he used the fact os an answer 
to the argument for applying the description to the death of the 
testator, yet he never once addresses himself to the inquiry, 
whether the peinod of vesting was not that to which the term 
** eldest son” was to be referred. It is submitted, upon the 
general principles which govern these cases, and which were 
-Jipplied by Lord JEldon to a bequest to younger children, in 

Ante, 160. in order to know wbo would be tbe 

(ffi) But if tbe youngest were ex- Youngest, tbe exception embracing |be 
cepted, it would obviously be necessary last-bom object ox tbe dass. 
to wait until tbe period m distribution. 
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Lady Lincoln v. that this wan the period of ascertain- obap. zxx. 

ing the individual upon whom the character of eldest son had ! 
devolved, whether he was marked out as the sole object of the 
gift, or for the purpose of being excluded from it. If the gift 
had been to A. for life, and after her decease to an “ eldest son” 
of A., to be vested and transferable when the younger children 
or child of A. should attain twenty-one, it could not have been 
doubted for a moment that the person who was eldest son at the 
period of vesting, whether in the lifetime of A. or not, was 
absolutely entitled; and yet this is precisely Matthews v. Paul^ 
substituting a gift for the exception. Another remark occurs 
on this judgment: that though at the outset his Honor treats 
the case as one in which the provision proceeded from a stranger 
(being by a grandmother in the lifetime of a parent, without 
any indication of an intention to stand in loco parentis), yet he 
afterwards cites, in support of his decision, Chadwick v. Dolman 
and other cases of provisions by parents. 

And here it may bo remarked, that where there is a gift to EfiPoct of gift 
the older son in terms which would carry it to the eldest for the JJn fOT^th? 
time being f and there is another gift in the same will to younger timobeiug. 
children generally, the latter will receive a similar construction, 
to prevent the same individual taking under each character («). 

Such seems at least to be the effect of Bowks v. Bowks, though 
in the judgment of Lord Eldon no general position of this 
nature is distinctly advanced. 

Indeed Lord Gifford, [oven in a ease which was within the 
rule regarding parental provisions (o)], was of opinion that a 
declaration that the children attaining twenty-one &o. in the 
lifetime of the parent should take vested interests, was sufficient 
to entitle a child who was a younger child at this period but 
subsequently became the eldest. This conclusion, it is con¬ 
ceived, goes far to support the doctrine which has been here 
contended for in opposition to Matthews v. Paul; for as the 
doubt is not as to the period of vesting, but whether such 
period is the time of ascertaining the object to be excluded, the 
declaration in question seems not to be very material. Besides, 
whatever is its effect, the declaration as to vesting in Matthews 
V. Paul seems to be equivalent in principle. The result of 
Lord Qifford'e determination is, that in the case of gifts to 

(fi) Bowlet y. Bmclet, 10 Yes. 177. be entitled on a very obscure will. 

See Satubury y. B 0 ad, 12 Yes. 176, (o) fFtndAamy.Oraham, lB.iiBB.3Zl, 

where yomiger children were held to ante, p. 206. 

P 2 
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younger children, not involving the peculiar doctrine applicable 
to parental provisions, the time of vesting is the period of ascer¬ 
taining who are to take under the description of younger 
children, and who is to he excluded as an elder child. 

That this is the rule in regard to devises of real estate appears 
by Adams v. Bush {p), where a testator devised freehold estate 
to his uncle A. for life, remainder to the wife of A. for life, 
remainder to all and every the child and children of A., other 
than and except an eldest or only son^ and their heirs, and if there 
should be no such child other than an elder or only «o», or being 
such, all should die und'er twenty-one, then over. At the death 
of the testator A. had two sons, B. and C.; B. died in A.’s 
lifetime, and it was contended that according to the cases 
respecting gifts to younger children, especially Matthews v. 
JPauly 0. was not entitled, as he did not answer the description 
of younger child when the remainder vested in possession; but 
on a case from Chancery the Court certified that [C. took, on 
his father’s death, an estate in fee simple in possession defeasible 
on his dying under the age of twenty-one. 

The same principle was applied to the construction of a settle¬ 
ment of personalty, in lie Theed^s Settlement ($'), where the trusts 
of a sum of money were for II. for life, and if (as happened) he 
should have no child, then for M. for her life, and after her 
death to pay it to all the children of M. except her eldest or only 
son, in equal shares, at twenty-one. The eldest-bom son died, 
and the second attained twenty-one, both in the lifetime of H. 
(who survived M.), and it was argued that the second son, being 
eldest at the period of distribution (H.’s death), was excluded 
by the exception; but it was hold by Sir W. P. Wood that the 
interest which vested in him at twenty-one was not divested by 
his afterwards becoming eldest son. 

These cases, and others to the like effect (r)], relieve the point 
of construction which has been the subject of discussion in the 
preceding remarks from much of the uncertainty which pre¬ 
viously existed, [and decide that in cases not within the peculiar 
rule regarding parental provisions the time of vesting is the 
time for ascertaining the class entitled under devises and bequests 
to younger children. They do not indeed cover the precise 
point which appears to have arisen in Hall v. Hewer and Ellmh 
V. Airey^ viz. that of a transmissible contingent interest; but 


8 Scott, 405, 6 Bing. N. C. 164. (r) Adams v. Adams, 26 Beav. 662; 

'( 9 ) 3 K. & J. 376. Sandman v. Maelanzie, IJ. &H. 613. 
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[the doubts expressed above, oonoeming the soundness of those ohap. 
authorities, are strongly confirmed by the decision in Bnjan v. ina^~ 
where a testatrix bequeathed a legacy in trust for the 
eldest daughter of M. D., to be paid when she attained her contingent 
majority, and if there should be no such daughter, then to the i 

eldest daughter of G. B., payable in like manner: G. B. had a 
daughter A., who was bom soon after the death of the testatrix, 
but died in 1827, and another daughter B., who was still living; 
and M. D. having died unmarried in 1851, the second daughter 
claimed to be the eldest within the meaning of the will, but 
Sir J. Romillyy M. R., decided that the legacy vested in A. at 
her birth, liable only to be divested on the birth of a daughter 
to M. D. 

The context, however, may show an intention that the class- not 

to be included, or the individual to be excluded, shall be deter- context 
mined at the time of distribution, and not at the time of vesting, trary inten- 
Thus, where the gift was to A. for life, with remainder to the 
two eldest children of B., C. and D. respectively, the two eldest 
living at the death of A. were held to bo entitled by reason of a 
gift over in case there shoidd be only one child then living (^). 


As in a gift to younger children, or in an exception of the Gifts to eldest, 
eldest son, so also in a gift to the eldest or to the first or second 
son of A., the reference is prima facie to the order of birth {u). 

But of course this construction is excluded if at the date of the 
will the first (or second) bom son is to the testator’s knowledge 
dead(w), or if ho speaks of a son who is not first-born •^‘becoming 
eldest” («), or of the eldest at a given period (,y), or for the time 
being (s). 

If at the date of the will a son is living who answers the “ First” son 
description ho takes as persona designata («); so that if he dies tikes* 
before the testator the gift lapses {h) ; unless it is within the as jporsona 
protection given by stat. 1 Viet. c. 26, ss. 32, 33 {c) ; or unless 

[(«) 16 Beav. 14. See also Lady (y) Livesey v. Livesey, 13 Sim. 33, 

Lincoln v. Felham, sup. p. 205. 2 11. L. Ca..419. 

{t) Madden v. Ikin, 2 l)r. & Sm. 207. (c) Bowks v. Bowles, 10 Vcs. 177. 

See also Stevens v. Fyle, 30 Beav. 284; (a) Meredithy. Treffry, 12Ch.D. 170; 

Harvey y. Towell, 7 Hare, 231, better Saunders v. Bichardson, 18 Jar. 714 
rep. 12 Jur. 242; Livesey y. Livesey, 13 (settlement). 

Sim.33, 2H. L.Ca. 419; andsce (&} Per Hall, V.-C., Meredith v. 

V. Macdonald, L. B., 16 £q. 272. Treffry, sup, 

(m) '2 Vem. 660; 12 C!h. D. 170; 2 (c) Ib. But as to implying an es- 

Br. & Sm. 276. tate tail from the gift over ‘ ‘ in default 

(vl King y. Bennett, ^ M.. of issue male” (as was there sag- 

(j;} Bathurst v. Errington, 2 App. Ca. gested), vide post, Ch. XLI., s. 4. 

698, .709 (shifting dause). 



PDF Compressor Pro 


214 


ORAP.XXX. 


Devise to 
second son** 
where none .at 
date of will or 
testator’s 
death, held to 
mean second* 
bom. 


Son who 
comes imesse 
after the will 
and dies be* 
fore the tes* 
tator, not 
reckoned. 


DEVISES AND BEQUESTS 

[the testator has, in the event, disposed of the subject otherwise, 
as in Thompson v. Thompson (c), where a testator gave a share in 
his property to the eldest son of his sister A., and another share 
to the eldest son of his sister B., and it appeared that each sister 
had living at the date of the will an eldest son, and other children, 
hut that the eldest son of A. died before the date of a oodidl 
whereby the testator (who knew of A.’s death) bequeathed a 
legacy to all the children then living of A. and B., except the 
two provided for in the will. Sir J. K. Bruce^ V.-O., without 
saying what ^le might have thought right, had the codicil not 
existed, held that the eldest son of A. who survived the testator 
became entitled under the bequest. 

If tlie gift he to the “ first,” or the “ second,” son, and there 
is no son who answers the description living at the date of the 
will, or at the time of the testator’s death, the first who after¬ 
wards comes in esse and answers the description is entitled. 
Thus, in Trajfbrd v. Ashton (rf), where a testator, about the time 
of his daughter’s marriage, devised his estate in trust for her for 
life, remainder to the second son of her body in tail male, and 
so to every younger son; and added, that he did not devise the 
estate to the eldest son, because he expected his daughter would 
marry so prudently that the oldest son would bo provided for; 
Lord Coicper said the second son was the second in order of birth, 
and held such son to he entitled, though not bom until after the 
death of the first. 

But a son who comes into existence after the date of the will, 
and dies before the testator, is not reckoned. Thus, in Lomax 
V. Ilolmden (<?) a testator devised land to the first son of C. in 
tail, remainder to his second and other sons (without words of 
limitation), and in default of such issue, over. At the date of 
the will 0. had no son, hut afterwards had one who died before 
the testator, and then another. A., who was the eldest son living 
at the testator’s death. Lord Hardwicke decided that A. took the 
estate; because the making and the death only, not the inter¬ 
mediate time, were to he regarded in construing wills,” and the 
idea that the testator meant a first son in being at the date of his 
will was excluded by the fact that there was then no son of G. 

So, in King v. Bennett (/), where, after successive life estates 

[(«) l^^Coll. 388. See Perkim y. Bennett, 2 Dr. & .Sm. 266; IMver t. 
Miekkthwaite, ante, Vol. I. p. 200; cf. Frank, 3 M. & Sel. 26, 8 Taunt. 468. 
ib, p. 323. (e) 1 Yes. 290. 

{d) 2 yem. 660. Alexander \f) 4 If. & Wei. 36.] 

V. AUxatukr, 16 0. B. 69; Bennett v. 
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[to A. and her husband B., the testator devised lands to their ottAr. zxx. 

second son in fee, and it appeared that of three sons which A. 

and B. had had, the third alone survived at the date of the will; 

that they afterwards had a fourth son, who died in the testator’s 

lifetime; and subsequently a fifth, who survived him; it was 

held, upon the principle of the last case, that the fifth son, 

being second at the date of the testator’s death, took under the 

devise. It was thought clear that the testator did not mean 

the second in order of birth, because at the date of the will that 

son had died.] 

In Wesf V. Primate of Ireland {g)^ Sir Septimus B. desired Bequest to 
that his executor would, at his (the executor’s) decease, bequeath y^n^t 
1,000 guineas to Lord C. “for the use of his seventh, or youngest ^ 
child in case he should not have a seventh child living.^* At the vivine, but 
date of the will Lord C. had six children living; [and had had 
a seventh who had died, but it did not appear that the testator titled, 
knew of this:] at the death of the executor, he had ten. The 
executor bequeathed the money in the words of the original 
will, and Lord Thurlow held that the [seventh child living at 
the executor’s death, being in fact the eighth bom, could not 
take by the description of seventh child, and decreed in favour 
of the youngest child then living (A).] 

The present chapter will be concluded with the case of 
Langston v. Langston {k)^ which is remarkable for the great 
difference of opinion that existed in regard to the true con¬ 
struction of the will. The question was, whether the first son 
of the testator’s son A. was excluded under a clj-use which 
directed trustees to convey to him (A.) for life, with remainder 
to trustees to preserve, with remainder to the second^ third. Devise to first 
fourth, fifth, and all and every other son and sons of A. sue- 
oessively, as they should bo in seniority of age and priority of tiou from the 
birth, in tail male, with' remainder to the testator’s second and 
other sons successively in tail male, with numerous remainders 
over. The eldest son of A. claimed an estate tail male expectant 
on the deceaee of A. The Court of K. B., on a case from 
Ohanceiy, certified that he took no estate. Sir J. Leach, M. B. 

(being, as it should seem, dissatisfied with this opinion), sent a 
case to the Judges of 0. F., who certified that the first son of A. 
took an estate tad male, and the M. B. decreed accordingly, at 

2 Cox, 258, 3 B. 0. C. 148. was no seventh child at the time of 

(a) But did not the language of the ascertaining the object P 
bequest import t^t the youngest was {k) 8 Bligh, N. 8.15, 2 Cl. &Ein. 194. 
onfy to become entitled in case there 
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the same time Teoommending that the case should he carried to 
the House of Lords, which was done; and that House, after 
much consideration, affirmed the decree of the Court below. 
Lord Brougham founded his conclusion, that the eldest son took 
an estate tail male [immediately after the death of A. (/) partly] 
upon the general context of the wiU, in which various terms of 
years and limitations were made dependent on the existence or 
non-existence of an eldest son, in a manner which rendered them 
in the highest degree absurd if the eldest son took no estate, 
and he even considered that the language of the particular 
devise itself bore out the construction, as the words “ other ” 
sons extended to the whole range, including the eldest (m). 
“ But it is said,” he observed “ that ‘ other ’ always means 
‘younger,’ ‘ posterior,’ and I leaned at first towards this view of 
the subject; it is a very plausible argument, and in ordinary 
cases it is true in point of fact. If you were to say (in the 
usual way) first, second, third, fourth, and other sons, ‘ other ’ 
must mean the sons after the fourth. But why does it mean 
those after the fourth ? Only because you had before enumer¬ 
ated all that come before the fourth, for you had said first, 
second, third, and fourth. But suppose you had happened to 
omit the first, and instead of saying first, second, third, fourth, 
and other sons, you had said second, third, fourth, and other 
sons, leaving out the first, then it is perfectly clear that ‘ other ’ 
no longer is of necessity confined to the fifth, sixth,'and seventh; 
but rather, ex vi termini, includes the first, because the first is 
literally thQ one who answers the description of something other 
than the second, third, and fourth. The word ‘ other ’ would 
then just os grammatically, as strictly, and os correctly, describe 
the first os the fifth, sixth, or seventh son, because the eldest son 
is a son other than the second, other than the third, other than 
the fourth. The only reason why ‘ other ’ in all ordinary cases, 
and in the common strain of conveyancing, means a younger 
son, is, that no one ever thinks of leaving out the elder. If it 
were the custom to leave out the elder and to begin with the 
second, then ‘ other ’ would of course always suggest to one’s 
mind the idea of the unnamed elder son, as well as the unnamed 
younger sons.” 


[(/) If hotookat all the context diowed was doubtful whether ' ‘ next surrivor 
he took^in priority. In Eaatwood v. according to seniority” (among bro- 
Lockwood, It. R., 3 £k[. 496, it was said ther8)meantnextelderor next younger, 
that without an expiratory context it (m) See ante, Ch. XVI., a. 1.] 
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CHAPTER XXXI. 


DEVISES AND BEQUESTS TO ILLEGITIMATE CUILDREN. 


I. Children in exiatenee when the Will ia 
made, capable of taking. What ia 
a sufficient Description of them. 


II. Gifts to Children en ventre. 

III. Gifts to Children not in esse. 

IV. General Conclusions from the Cases. 


♦ 


I. Illegitimate children, bom at the time of the making Existing ille* 
of the will, may he objects of a devise or bequest, by any SS*^able" 
description which will identify them (a). Hence, in the case of taking, 
of a gift to the natural children of a man or of a woman, or of 
one by the other, it is simply necessary to prove that the objects 
in question had, at the date of the will, acquired the reputation 
of being such children. It is not the fact (for that the law will 
not inquire into), but the reputation of the fact^ which entitles 
them. The only point, therefore, which can now be raised in 
relation to such gifts is, whether, according to the tme con¬ 
struction of the will, it is clear that illegitimate children were 
the intended objects of the testator’s bounty. 

For, let it be remembered that, though illegitimate children in Gifts to ohil- 
esse may take under any disposition by deed or will adequately f 
describing them, yet it has long been an established rule, that a legitimate 
gift to children, sons, daughters or issue, imports, prim4 facie, 
kgitUnate children or issue, excluding those who are illegitimate, 
agreeably to the rule, “ Q,ui ex damnato coitu nascuntur, inter 
liberos non computentur ” (i). Nor will expressions or a mode 
of disposition affording mere conjecture of intention bo a ground 
for their admission. 

This is well illustrated by Carttn ight v. Vawdry (c), where A. Not extended 

having four children, three legitimate and one illegitimate (the JhUdr^ upon 

latter being an ante-nuptial child of himself and his wife), mere conjec¬ 
ture. 


(fl) Metham v. Duke of Devon, 1 P. 
W. 629. 

(6) Kart t. Durand, 3 Anst. 684, 
post, p. 223. See oleo Cartwright v. 
Vawdry, 6 Vee. 630. Harris v. Stewart, 
cit. 1 V. & B. 434 ; [Re Aylea^ Trusts, 
1 Ch. D. 282; Ellis v. Houstoun, 10 Ch. 
D. 236. In couBftruing the will of a 
domiciled Englishman the question of 
legitimaov is to be determine bj Eng- 
lisn law, jBoys v. Bedale, 1H. & M. 798; 


Re Wilson's Trusts, L. R., 1 Eq. 247, 
3 H. L. 66 (nom. Shaw v. Gould). 
Otherwise as to the will of a domi¬ 
ciled foreigner, Barlow v. Orde, L. S., 
3 F. C. 164. See also Stoiy, Confl. 
$ 484. A surrender of copyholds to the 
use of a will was never supplied in 
equity in favour of illegitimate chil¬ 
dren, Fursaker v. Robinson, Fre. Cha. 
476; Tudor v. Anson, 2 Ves. 682.1 
{e) 6 Ves. 630. 
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DEVISES AND BEQUESTS 

bequeathed to all and every such child or children^ as he might 
happen to leave at his death, for maintenance until twenty-one 
or marriage, and then in trust to pay mch child or children one- 
fourth part of the income of his estates; hut in case there should 
he only one such child who should attain that age or marriage as 
aforesaid, then to pay the whole income to such only child, if the 
others should have died without issue: and there was a limitation 
to survivors in case of the death of any of the children under age, 
unmarried and without issue. It was contended that the dis¬ 
tribution into fourths plainly indicated, that the illegitimate 
daughter was in the testator’s contemplation, there Icing four 
children including her when the will was made, and that all the 
expressions applied to females, shewing that he meant existing 
daughters, not future issue, which might be male or female. 
But Lord Loughborough decided against the illegitimate daughter. 
He said it was impossible that an illegitimate child could take 
equally with lawful children in a devise to children. This de¬ 
cision has been commended by Lord Eldony who, in a subse¬ 
quent case, addressing himself to the argument urged on behalf 
of the illegitimate daughter {d)y observed, “ That the direction 
to apply the income in fourths only afforded conjecture; as if 
between the time of his will and his death one or two of these 
children had died, the division into fourths would have been just 
as inapplicable as it was in the case that happened. The ques¬ 
tion, therefore, only comes to this, whether the single circum¬ 
stance of his directing the maintenance in fourths compelled the 
Court to hold, by necessary implication, that the illegitimate 
child was to take by implication with the others, as much as if 
she had been in the plainest and clearest terms persona designata; 
and my opinion is that this circumstance is by no means sufficient. 
The will would have operated in favour of all his children, how¬ 
ever numerous they might have been, and in favour of subse¬ 
quent legitimate children, even if every legitimate child he had 
before had died. It was therefore impossible to say he necessarily 
means the illegitimate child; as it is not possible to say he meant 
those legitimate children. That will would have provided for 
children living at the time of his death, though not at the date 
of his will. It could not be taken to describe two classes of 
children, both legitimate and illegitimate. Without extrinsic 
evidence, it was impossible to raise the question. The will 

if) See judgment in Wilkinson y. Adam, 1 V. & B. 464, 'which is replete with 
leKT^g on this subject. 
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itself famished no question whether legitimate or illegitimate ohap. Tnm. 
children were intended; the question upon which the Court was 
to decide was furnished by matter arising out of, not in, the will.” 

These ohservations afford a more satisfactory explanation of 
the grounds of Lord Loughborough^s decision, than is to be found 
in his own judgment. It will be useful to keep in view the cir¬ 
cumstances of the case, and Lord EldorCs comment upon them, 
when we proceed to examine some later adjudications noticed in 
the sequel. 

And it is clear that the fact of there being no other than lUeritimate 
illegitimate children when the will takes effect, or at any other 
period, so that the gift, if confined to legitimate children; has from absence 
eventually failed for want of objects, does not warrant the appli- jecte!*” 
cation of the word “ children ” to the former objects. 

Thus, in Godfrey v. Bavk (c), where a testator, after giving 
certain annuities, desired that the first annuity that dropped in 
might devolve upon the eldest child male or female for life 
of W.” At the time the will was made W. had several ille¬ 
gitimate children, who were known to the testator, but no 
others; and ho had no legitimate child then, or when the first 
annuitant died (/). Sir R. P. Ardeny M. R., held that there 
was not sufficient to entitle any of the illegitimate children; 
for, whatever the real intention of the testator might be, and 
though it could hardly be supposed he had not some children 
then existing in his contemplation, yet as the words were “ the 
eldest childy” such persons only could be intended as could entitle 
theniselces as children by the stnct rule of law; and no illegitimate 
child could claim under such a description, unless particularly 
pointed out by the testator, and manifestly and incontrovertibly 
intended though in point of law not standing in that character. 

So, in Eenebel v. Scrafton {g)y where a testator being un¬ 
married directed that, in case he should have any child or children 
by M. (a woman with whom he cohabited), a sum of money 
should be raised for such child or children ; it was held that he 
contemplated a marriage with her, and making a provision for 
the issue of such marriage; and consequently that the will was 
not revoked by his marriage with M. (4), and the birth of a 
child. Lord Eldony in reference to this case (t), has said, “ We 

if) 6 Yes. 43. Wilkinson, 1Y. & 0. C. C. 667 (aettle- 

(/) Ag to question arising out of ments}.] 
this, ante, 171. lA) Aa to this, ante, Vol. I. p. 124. 

(jf) 2 East, 630; [see also Dover r. h) In Wilkinson v. Adam, 1 V. & B. 

Alexander, 2 Hare, 276 ; Wilkinson v. 466. [See, however, ib. 466, 467.] 
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may conjecture that he meant illegitimate children if he did not 
marry, yet notwithstanding that may he conjectured, the opinion 
of the Court was, as mine is, that ichere an unmarried man, 
describing an unmarried woman as dearly beloved by him, does 
no more than make a provision for her and her children^ he must he 
considered as intending legitimate children^ as there U mt enough 
upon the icill itself to shew that he meant illegitimate children; and 
my opinion is, that such intention must appear by necessary im~ 
plication upon the will itself’^ 

Again, m llarris v. Lloyd {k), a trust “for all and every the 
child and children*^ of the testator’s son, was held not to apply to 
illegitimate children, though he had no other than illegitimate 
children at the date of the will, and these had always been 
treated and recognized by the testator as his grandchildren. 

[And in Warner v. Warner (/), where a testator bequeathed 
a share of the residue of his personal estate in trust for his son 
C. for life, “ after his death in trust for the maintenance of his 
wife and the education of his children; at his wife’s death the 
principal to be equally divided among his children then living.” 
At the date of the will C. was living with a woman named M., 
who was not married to him, and had by her four illegitimate 
children (who it was proved had always been called and treated 
by the testator as the children of C.), and no legitimate chil¬ 
dren ; but Sir J. K. Bruce, Y.-C., observed that, assuming all 
those facts and the testator’s knowledge of them, the question 
still was, whether, if the testator had meant that legitimate 
children only should take, he could have expressed himself more 
clearly than he had done. He observed that “wife,” as here 
used, was a name rather of the character than of the individuality, 
and decided that the illegitimate children were not entitled (m).] 

So, in Mortimer v. West (a), where a testator, after bequeathing 
an annuity to his wife and M. (a woman with whom he lived), 
created a trust of his real and personal estate in favour of certain 
illegitimate children of M. by himself, naming them, and 
describing them as the children of M., together with every other 
child bom of the body of the said M. it was held, that this 


Ik) T. & B. 310. (m) As to the effect upon the mean- 

[(/} 16 Jur. 141. See also Osmond v. iug of tho word “ children ” of a clear 

Tindall, 5 Yes. 634 c, n.; Durrani v. reference to the individual by name as 

Fritnd, 6 De G. & S. 343 ; Ee Davm- well as by character, as “A. the wife 

porfs ‘Trust, 1 Sm. & Gif. 126; Ee of B.”, A. not being the lawful wife 

Overkill's Trust, ib. 362; Kelly y.Ham- of B., see Hilly. Crook, L. B., 6 H. L. 

Mtonif, 26 Beav. 36; Dorin v. Dorin, L. 266, 286, stated post. 

B., 7 H. L. 668, stated post. (») 3 Buss. 370. 
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description did not embrace two illegitimate children of M. bom 
subsequently to the will and before the execution of a codicil 
(which was contended to be a republication of the will, thereby 
bringing the terms of the description down to the date of the 
codicil); Lord Lyndhtinty C., being of opinion that there was 
nothing to shew by necessary implication that the testator 
intended the bequest to be to illegitimate children. 

And even if the testator, in such codicil, recognise as his own 
an illegitimate child bom since the execution of his will, this is 
not sufficient to entitle such child to claim under a bequest in 
the will in favour of the future children of the testator by a 
particular woman (o). 

But the strongest case of this kind is Bagley v. Mollard {p)^ 
where a testator gave the residue of his property equally between 
the children of his son W. and of two other children; and it was 
held that an illegitimate child of AV. was not entitled to share 
in the residue; though the testator, in the same will, had made a 
specific bequest to her, by the description of the only surviving child 
of his son. 

In all the preceding cases, [the terais of the gift were perfectly 
satisfied by referring them to legitimate children only]; and this 
(according to the principles of construction already laid down) 
was fatal to the claim of the illegitimate children. In none of 
the wills was there such a manifestation of an intention to use 
the word children in any other than its ordinary legal signification 
(namely, legitimate offspring), as could form the ground of a 
judicial determination; and they shew that the circumstances of 
the testator being a bachelor, and having illegitimate children at 
the time of the will, and of some of such children being the ex¬ 
press objects of his bounty, and described as the “ children” of 
the person to whose “ other” children the gift in question is 
made, are not sufficient to divert the word from its established 
signification. In such cases, the conjecture, though highly 
reasonable, that the testator meant by the devise to discharge 
the moral obligation of providing for his illegitimate offspring is 
sacrificed to the general principle that “children,” in its primary 
and unexplained sense, imports legitimate children only. 

It is of course no objection to the claim of illegitimate children 
that they are styled children, if they are otherwise identified, as 

(o) Amoidy. Pretton, 18 Ves. 288. {p} 1R. &My. 681. [But see Owen 

V. Bryant, 2 D. M. & G. 697, post.] 
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in the case of a legacy to “ my son John, or my granddaughter 
Mary,” the testator having no child or grandchild of those 
names, except such as are illegitimate (q). 

It is equally clear, that where the devise is to the children 

now living'* of a person who has no other than illegitimate 
children at the date of the will, they are entitled (r). 

[So in Qahh v. Prendcrgast (s), where the ultimate limitation 
in a settlement was “ to all the children as well those already 
horn as hereafter to be bom of A. and B. his wife,” and it 
appeared that B. had illegitimate children living at the date of 
the settlement, of whom A. was the reputed father, but no 
legitimate children by him. Sir W. P. Woodj V.-C., held the 
illegitimate children to be entitled. “There are numerous 
authorities (he said) deciding that the word ‘procreandis’ may 
be read ‘ procreatis,’ and vice vers^l (i ); but there is no authority 
deciding that when both these words are used either of them has 
been considered to be ineffective or inoperative.” There seems to 
be no difference in this respect between a deed and a will, since, 
with reference to the objects of gift, a will, like a deed, speaks 
from its date, not from the testator’s death («). 

And where (a?) a testator, who at the time he made his will 
cohabited with a woman named A., and had by her two children 
W. and R., gave a sum of money in trust to pay to A. the 
annual interest “ during her life or until she married, for the 
support of her children W. and R.; and in case of her death or 
marriage to apply it to the use of //er children; and, on their 
coming to the age of twenty-one to divide the same sum between 
them;” it was held that the only children intended by the 
testator to take the capital were those named in the provision 
for support during A.’s lifetime. It could not mean children 


( 9 ) Rivers'a ease, 1 Atk. 410. 

(»’) Blundell v. Bunn, cit. 1 Mad. 433, 
though the construction was somewhat 
aided by the context. 

[(«) 1 K. & J. 439. 

(i) Ante, pp. 181, 183. 

(m) Ante, vol. I. p. 337. It is pro¬ 
per to add that a different opinion was 
expressed by the V.-C. “The diffi¬ 
culty ffie said] would be greater in the 
case 01 a will than of a settlement. If 
the description in the will were' all the 
children bom or to be bom,* pointing 
to a tilde which would include as a class 
all those children in esse at the death of 
the testator, it would occasion some sur¬ 
prise to the testator if he were told that 


by such agift hehad included all the il¬ 
legitimate children which the parent re¬ 
ferred to might have had.” Thisseems 
to assume that with reference totheub- 
jects of giftai^l speaks from thetesta- 
tor’sdeath; aiid so indeed theV.-C. had 
lately decided, 1 K. & J. 316; but this 
was reversed, 7 D. M. & G. 283. And 
see further on the words in question, 
Holt V. Sindrey, L. R., 7 Eq. 170; Be 
Nixon, 2 Jur. N. S. 970: and though 
James, L. J., spoke slightingly of their 
efficacy, it was in a case where he did 
not need their aid to make out the title 
of the illentimate child, Crook y. Milt, 
L. B., 6 Ch. 317. 

{x) In re Connor, 2 Jo. k Lat. 456.] 
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[by marriage, for the right of the ohildren to the present enjoy¬ 
ment of the fund was to depend on the happening of the very 
event from which the legitimate ohildren were to spring.] 

Upon the same principle, a gift to “ the children of ihe late 
O.y* a person who, at the date of the will, was dead, leaving 
illegitimate, hut no legitimate^ ohildren, has been held to be good 
as to such illegitimate ohildren {y). [And a gift to the children 
of A. by B. (who are within the prohibited degrees) must neces¬ 
sarily mean illegitimate ohildren, since A. and B. cannot con¬ 
tract a lawful marriage (s). 

Whatever the language used, if the intention is manifest to 
benefit objects existing at the date of the will, and there are no 
legitimate children then in existence, illegitimate children wiU 
be entitled. Some of the cases, as might be expected, run very 
near each other: thus a gift to “the first-bom son of my 
daughter A.” (a spinster), was held not to designate an existing 
illegitimate son («); but a gift to “ my sister A. (who was a 
spinster) and her two youngest daughters,” was held to designate 
individuals then in existence, and, consequently to entitle the 
two youngest of three existing illegitimate daughters of A. (&).] 
The characteristic feature of these cases, as distinguished 
from those of the former class, is, that, according to the state of 
facts existing when the will was made, legitimate children never 
could have claimed under the gift. 

In some instances, however, of gifts to the children of a 
deceased person, illegitimate objects have been excluded, though 
such exclusion was not called for by the principle which nega¬ 
tives the claim of objects of this description, if in any event 
such claim might have come into competition with, and have 
been superseded by, the claim of legitimate children. 

As, in Kart v. Durand (c), where the bequest was “ to the 
sons and daughters of the late J. D.,” and there was only one 


OHAP. XXXI. 


Children of a 


son; 


-of two 

persons who 
cannot law¬ 
fully many. 


To children 
(in the plural} 
of a deceased 
person, there 
being only one 
legitimate 
child. 


(y) Lord WoodhouaeUe v. Dalrymple, 
2 Mer. 419. The terms of the bequest 
shew that the fact of C.*s death was 
known to the testator. [Otherwise it 
shonld be proved aliunde, see Re Her- 
iert*a Truats, 1 J. &H. 121. How far 
the testator’s knowledge of the ma¬ 
terial facts may be presumed without 
actual proof, see ib. and Milne v. Wood, 
42 L. J., Ch. 646. The presump¬ 
tion tirat a woman of advanced age, 
who at the date of the will has no 
legitimate children, is past childboar- 
ing, has never been made, so as to let 
in illegitimate ohildren. m Re Over» 


hilVa Trust, 1 Sm. & Gif. 362, the age 
of 49 was deemed insufficient, and so 
in Paul V. Children, L. R., 12 Eki. 16, 
was . the age of 60. Tho analogous 
cases on the rule against perpetuity 
aro against admitting the presump¬ 
tion in any case, ante, Vol. 1. p. 293. 
But see Adney v. Greatrex, 38 L. J., Ch. 
414, auto p. 163. 

(z) Re Goodwin'a Truat, L. B., 17 £q. 
846. 

(e) Dumin^v. J’Vte»d,6DeG.&S.343. 
(6) Savage v. Robertaon, L. B., 7 Eq. 
176.] 

(«) 3 Anst. 684. 
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legitimate child (a daughter), to -whom, it was contended, the 
words “sons and daughters” in the plural could not apply, and, 
consequently, that an illegitimate son and daughter then existing 
might be admitted; hut the Court decided against their claim; 
Macdonaldy C. B., observing that the introduction of these objects 
would not satisfy both the words, i. e. sons and daughters; 

So, in Siraine v. Kennerley (d), hoid JSldon decided that, under 
a devise to all and every the child and children of the testator’s 
lale son, a single legitimate child was entitled, to the exclusion 
of two children who were illegitimate, but all of whom were 
living at the date of the will; and he refused to receive extrinsic 
evidence, to show that the illegitimate children were intended. 

It will be observed that, in both these cases, as there was 
only one legitimate child living at the time of the making of 
the will, the terms of the gift, which embraced a plurality of 
objects, could not be satisfied without letting in the illegitimate 
children; and the argument (which is conclusive in the case of 
a gift to the children of a liviny person (c)) that the testator may 
have contemplated an accession to the number of objects by 
future births, or their total change by means of births and deaths, 
is inapplicable where (as in this instance) the parent was dead 
when the will was made. These cases, therefore, appear to have 
carried the exclusion of illegitimate children a step too far; and 
it is not surprising to find that they have been since departed 
from. 

Thus, in Gill v. Shelley (/), where A. by a testamentary ap- 
pointmentogave her real and personal estate to her husband M. 
for his life, and directed that, after his death, such residue should 
be divided amongst certain classes of persons mentioned in her 
will; adding, “ amongst whom I include the children of the late 
Mary Gladman.” Mary Gladman was then dead, having left 
two children, one legitimate, and the other (being bom before 
her marriage) illegitimate. Sir J. Leachy M. E., said that if 
Sicaim v. Kennerley and Kart v. Durand had not been distin¬ 
guishable from the case before him, he should have felt no 
hesitation in overruling them; and decreed that the illegitimate 
child was entitled to share in the residue. 

[Of Swaine v. Kennerley the M. E. is reported to have said that 
the expression there was “ the child or children, &c.,” and that this 
impUed a doubt in the mind of the testator whether hisdate son 


(d) IV. &B. 469. 

(e) R« Yeancood^sIhf»ts,oCh. D. 646. 


(/} Stated Wigiam, Wills, pi. 66. 
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[Im^ more than one oliild; and of Hart v. Durand^ that the ex- chap. xxxi. 
pression “to every of the sons and daughters of my late cousin 
J. D.,” manifested that the testator was ignorant of the actual 
state of J. D/s family {g). But neither distinction appears to KennerUy and 
. have satisfied him; and indeed the former proceeded on a mis- 
take; for the expression in Swaine Y.Kennerlet/ is “child and (not 
or) children;” so that] the only apparent distinction between 
that case and Cfill v. Shelley ^ is, that in the former the bequest 
was to child and children, but which, it is conceived, makes no 
real difference, since the testator evidently uses the singular 
number, not with a view to the then existing state of the class, 
but in contemplation of the possible event of its being reduced 
to a single object in the interval between the making of the will 
and the death of the testator. [In Leigh v. Byron {h), where a 
testator made a bequest unto and equally amongst all and every 
the children of his late nephew A. who should be living at the 
time of the testator’s decease, and should attain twenty-one; and 
if there should bo but one such child, then to such one child; 
and it appeared that A. was dead at the date of the will, having 
left one legitimate and two illegitimate children : Sir J. Stuart^ 

V.-O., held the two latter entitled to share in the bequest; con¬ 
sidering that the words “if there should be but one such child” 
only out down the previous words of gift in the event of all the 
other children afterwards dying under twenty-one. 

As to Sir J. Leachh explanation of Hart v. Diirandy it is to bo 
observed that the testator’s knowledge of J. D.’s death, and the 
absence in fact of legitimate sons, almost necessarily excluded 
the idea that he intended to benefit possible legitimate sons (2). 

And in Edmunds v. Fessey (h), where a testator gave a legacy 
“ to each of the sons and daughters of his late cousin living at 
his (the testator’s) death,” and there wore two legitimate and 
two illegitimate sons, and one illegitimate but no legitimate 
daughter of the cousin. Sir L Rotnilly, M. R., without further 
evidence of the testator’s knowledge of the facts, held that it was 
impossible to exclude the illegitimate daughter (/).] 

It is submitted, therefore, that the oases of Swaine v. Kenner^ 
ley^ and Hart v. Durand^ may be considered as overruled. 

f ) 2 B. & Ify. 342. also Tugwell v. Scott, 24 Bear. 141. 

1 Sm. & Gif. 486,17 Jnr. 822. (0 Yet in jietftcy y. Oreatrex, 38 L. 

See jndgment of Wood, Y.-0.,Se 3. uh. 416, the M. B. said Swaine v. 

Herbert» Truate, 1 J. & H. 121. KennerUy and Hart t. Durand both ap- 

(Ar) 29 Beav. 233. Of course the il- peered to him to be ‘‘remarkably good 
le^timate sons were- ezoloded. See taw.” 

J.—VOL. II. 
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DEVISES AND BEQUESTS 

It has been shewn, that where [before the stat. 1 Viet. o. 26 (m)] 
a testator, married or unmarried, gave to his children by a woman 
not then his wife, he was presumed (the oontraiy not appearing) 
to mean legitimate children, and, by necessary consequence, to 
contemplate marriage with her. But it was settled, that if a 
married man, after making a disposition in favour of his chil¬ 
dren by a particular woman, shewed by the context of the will 
that ho expected both his wife and the woman in question to 
survive him, this, being incompatible with the supposition of his 
contemplating marriage with her, was considered to indicate that 
he meant illegitimate children only. 

Thus, in the well-known case of Wilkinson v. Adam (»), where 
a testator, being married, but having children by a woman named 
Ann Lewis, devised to his wife for life a certain mansion-house, 
and, after her decease, to Ann Lewis (who then lived with him) 
for life, provided she continued single and unmarried; and, sub¬ 
ject thereto, ho devised the whole of his estate (after limiting a 
term of years thereout), in trust for the children which he might 
have hy the said Ann Lewis, {and living at his decease, or horn 
within six months after,'] share and shore alike, and to his her 
and their heirs for ever; and, in default of such child or chil¬ 
dren, over. lie also bequeathed to Ann Lewis an annuity for 
the care, management, and guardianship of each of the children. 
By a codicil, (but which,‘being unattestod, was inoperative to 
affect the construction of the devise (o),) the testator declared 
that his moaning was to include three children of the said Ann 
Lewis (naming them). The question was, whether the illegiti¬ 
mate children of the testator by Ann Lewis, living at the time 
of the making of the will, could take under the devise in the 
will. It was contended, on the authority of the preceding oases, 
that the testator must be considered to contemplate the events 
of his wife dying and his marrying Ann Lewis and having 
legitimate children by her; that the intention was clear that 
after-bom children should take, and it would be extremely diffi¬ 
cult on the words to hold the devise good as to those already 
bom, and not as to those afterwards bom. But Lord Eldon, 
assisted by Thompson, B., and Le Blanc, J., and Oihbs, J., held 
that the three children were entitled by the effect of the whole 
win. The judges grounded their opinion on the manner in 

[(m) Ante, Yol. I. p. 128.1 sideredtogototheextremeverge^f the 

0 1 y. & B. 422. [Of this case, Sir law, Warner v. Warner, 16 Jur. 142.]] 

V. K. Brutvsaid it had often been oon- (o) See Yol. I. p. 77. 
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the testator desoribed the ohildren themselyes, and Ann 
Lewis, tibieir mother, as living with him whilst his wife was then 
alive, the mode in which he appointed her guardian of such 
children, ihe limiting her annuity, and her compensation for 
the guardianship, to the time of her continuing single and 
unmarried (p), with many other passages in the will; and they 
laid particular stress on the devise of the mansion to the tes¬ 
tator’s wife for life, and, after her decease, to Ann Lewis for her 
life, and then to the children; for, supposing these devises to 
take place in the order in which they stood, the teife of the 
testator must have survived hinif and his children hy Ann Lewis 
must consequently have been illegitimate {q). Lord Eldon con¬ 
curred generally with the Judges as to illegitimate children 
being intended; and, with regard to the objection that they 
could not take as a class, though they might by a description 
amounting to designatio personarum, he considered that [viz. 
that they might take as a class] as decided by Metham v. Duke 
of Devon (r), whatever might have been his opinion if it were 
res integra. In concluding on elaborate judgment, he expressed 
his opinion, that it teas imqmsible that the testator, a married 
man, with a wife, who, he thought, would survive him, providing 
for another woman to take after the death of his wife, and for 
children by that woman, could mean anything but illegitimate 
ohildren. They took, therefore, by nocessaiy implication, on the 
face of the will (s). 

Lord EldovCs doctrine, that the intention to give to illegitimate 
ohildren (as distinguished from legitimate children) must appear 
[by necessary implication] on the face of the will, is not to be 
understood as precluding all inquiry into the state of the testa¬ 
tor’s family. Thus, in the case of a devise to “ my ohildren 
now living” (^), or “ to the ohildren of A.,” a deceased person (w), 
it is not known by a mere perusal of the will whether legitimate 
or illegitimate children were intended; and yet, when it is 


(j?) These oixeumstances alone 'were 
de^lj insuffloient to vary the oonstnio- 
tion. 

(?) Unless in the case of a divorce, 
whi^ a man, osj^edally when making 
a provision for ms wife, can hardly bo 
supposed to contemplate. It is- singu¬ 
lar, however, that tiiis possible event 
was not adverted to in a case which 
underwent such elaborate discussion. 

(rl 1 P. W. 629. [The gift was “to 
all the natural ohildren of testator’s son 
by Mrs. H.” So, BetUley v. Blisard, 4 


Jur. N. S. 662 (“ the natural children 
of A.’’). Soo further instances of il¬ 
legitimate ohildren taking as a class, 
Barnett v. Tugicell and following cases 
stated below. J 

(«) This is a very brief summaiy of 
the ^unds of the judgment, which 
should be perused by overy inquirer 
into this subject. 

(<) Blundell Y. Dmn, cit. 1 Mod. 433, 
ante, p. 222. 

(m) Lord Woodhouaelee v. Dalrymple, 
2 Mer. 419, ante, 223. 
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ascertained that there were no other than the latter objects in 
existenoci the conclusion that he meant illegitimate children is 
irresistible. 

The characteristic of these oases is, that, according to the 
events existing at the making of the will, legitimate children 
never could have claimed under the bequest, and, therefore, 
could not have been in the testator’s contemplation. [But 
“ necessary implication” once allowed, does not stop there. It 
admits illegitimate children whenever it discovers on the face of 
the will a clear intention to make them the objects of gift, 
although legitimate children are also intended to participate. 
Thus] legitimate and illegitimate children niay of course be 
comprehended in the same devise under a designatio personarum 
applicable to both; as, where a testator, having four children, 
two of each kind, gives to his four children then living. This 
would be a gift to them, not as a fluctuating class, with a possi¬ 
bility of future accessions, but to four designated individuals; 
and it being found that, to make up the specified number, it was 
necessary to include as well those who strictly and properly 
answered to that character, as those who had obtained a repu¬ 
tation of being sueh persons, the inevitable conclusion is, that 
the latter were included in the testator’s contemplation. [It is 
equally clear that where a testator includes an illegitimate child, 
by name amongst “ his children ” and then gives property to 
“ his said ehildren,” the iUegitimato child is entitled to share 
with the legitimate, it being the same thing as if the testator 
had repeated the names {x). 

A similar result has sometimes been attained without the aid 
of an express term of reference such as the word “ said.” Thus, 
in Meredith v. Farr (y), a testator first bequeathed a sum of 300/. 
in trust for his daughter E. W. for life, and after her death to 
be equally divided amongst the children of his daughters M. 
and C., that was to say, one moiety between the children of M., 
and the other moiety between the children of C. He then gave 
a second sum of 300/. in trust for C. for life, and after her death 
“ in trust for all and every the children and child of 0., namely, 
’William, John, Angelina, Sarah.” And he gave a third sum of 
300/. in trust for M. for life, and after her death “ for all and 
every the children and child lawfully to be begotten of M., and 
including her daughter Elizabeth, aged about fourteen.” Of 

[(x) Evans v. Davies, 7 Hare, 498. 610. 

Aud see Hartley v. Tribier, 16 Bear. (y) 2 Y. & C. C. 0, 525. 
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[the enumerated children of 0. William was legitimate^ the three 
others illegitimate. And M., besides Elizabeth (who was illegi¬ 
timate), had at the date of the will several legitimate children, 
and another illegitimate child, Keziah. It was held by Sir 
J. K. BrucCf V.-C., that the three illegitimate children of 0. 
took shares in first bequest of 300/. as well as William the 
legitimate son of 0., but that M.’s daughter Elizabeth, named 
under the word “including” in the third bequest, was not 
entitled to share in the first bequest (s), the V.-C. observing that 
“ it would be too dangerous ” to let her in. Keziah, who was 
not named at all, took nothing under the will; which agrees 
with another case where it was held that the express exception, 
from a bequest to children, of one illegitimate child, did not 
raise a necessary implication that another illegitimate child was 
intended to take a shore (a); in other words, by styling some 
illegitimate children of A. his “ children,” the testator does not 
necessarily prove that he means all illegitimate children of A. to 
bo viewed in the same light {h). The distinction made between 
Elizabeth and the illegitimate children of 0., with regard to tlioir 
admission to the first bequest, corresponds with the difference in 
grammatical sense, which in strictness exists between the words 
“namely” and “including.” “Namely” imports interpre¬ 
tation, i. e. indicates what is included in the jffevious term; but 
“including” imports addition, i.e. indicates something not 
included. But this is narrow ground. 

Again, in Owen v. Bryant (c), where a testator reciting that he 
had nine children by his then present wife, “namely. A., B., 
&o.,” and that he had made certain provisions for his four mar- 


[(s) See s^Ilibbert v. Eibbert, L. H. , 
15^q. 372. 

(а) Re JVells* Estate, L. B., 6 Eq. 
699. 

(б) See per Wigram,Y.-0., Lover v. 
Alexander, 2 Haro, 281; Edmtmds v. 
Fesscj/, 29 Bear. 233 (os to the iUog’iti- 
mate sons). 

(c) 2 D. M. & G. 697, 21 L. J. Ch. 
860. See also Worts y. Cubitt, 19 Bear. 
421 (which turned on the words “ all 
my daughters,” following a gift to 
”my natural daughter A. and my 
other daughters”). But cf. Smith v. 
Zidiard, 3 K. & J. 252 ; Thompson v. 
Robinson, 27 Bear. 486. Allen v. Web¬ 
ster, 2 Gif. 177, was “not a cose of 
illegitimate children at all,” but a gift 
to the testator’s' ‘ grandchildren; ’ ’ and 
a bastard son being once recogoized, 
all Aulentimate children were of course 
included. 


In Re Standlct/s Estate, L. B., 5 Eq. 
303, a testator divided his estate among 
his illegitimate son and daughters by 
name, settling the shares of daugh¬ 
ters, so that on the death of cither 
without children her share was to go 
to her statutory next of kin, and pro¬ 
viding that the share to which any 
daughter might become entitled bg 
virtue of the provisions thercinbrfore con¬ 
tained as next of kin of the son or 
other daughters should be settled like¬ 
wise. One daughter died without chil¬ 
dren . The question seems to have boon 
whether the testator had mode his in¬ 
tention plain, that in ascertaining the 
next of kin (which primu facie meant 
legitimate kindred) the brother and 
sisters were to be deemed legitimate 
(as in Wilson v. Atkinson, 4 D. J. & S. 
455). Wood, V.-C., held tliat ho had 
not. 
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[tied daughters, and wished to make a similar provision for his 
unmarried daughters, which he accordingly did in manner ap¬ 
pearing by the will, proceeded to give the proceeds of his residu¬ 
ary real estate in trust for his wife for life, remainder between 
all and every his children by his said present wife who should be 
living at her decease, and directed his trustees to hold the shares 
of such of his said children as should be daughters upon certain 
specified trusts. It appeared that the testator was not married 
to his wife until after the birth of their daughter A.; but it was 
held by the L. JJ., that she was entitled to share in the resi¬ 
duary bequest. Lord Cranworth said he rejected the notion of 
there being a rule that illegitimate children cannot, under any 
circumstances, participate with legitimate children in the benefit 
of a gift to children generally. But he based his decision on 
the passage containing the words “ said diildren,” coupled with 
the passage which, as he said, preceded it, and in which the 
testator enumerated his children by name: but for the words 
specified he would have thought that legitimate children only 
were intended. However, the last antecedent was, “ children of 
my present wife,” in the sentence immediately preceding. Sir 
J. K. Bruce thought the intention of the testator sufiBciently 
apparent without the aid of the words “ said children,” and that 
consistently with the authorities, except, perhaps, Bagley v. Mol- 
lardy the cose might be decided according to the plain intention 
of the testator. 

Although in some of those cases the bequest may have been 
to a class admitting of increase to its legitimately-bom members, 
in all of them the illegitimate members were included by indi¬ 
vidual designation. It was considered a doubtful point whether 
if there were no such designation, legitimate and illegitimate 
children could, under any circumstances, take together under 
the general description of children as a class (c). But it is now 
clear, in accordance with Lord CranworiKs observation just cited, 
that they can; and that in all cases, although there is a very 
strong presumption that the word children” means only legiti¬ 
mate children, yet it may denote a doss including illegitimate 
as well as legitimate children if by necessary implication, or 
(more intelligibly) upon a just and proper construction of the 
words, you find in the context an expression of intention that 
the illegitimate children shall take (^). 

[(c) 1 y. & B. 452, 467, 468; 22 {d) Per Lord Caims, Sill v. Crooi, 

Beav. 339. L. B., 6 H. L. 283; pOT JfcMwA, L. J., 
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[Such an intention was shewn in the most unmistakeahle waj 
in Barnett t. Tugicell (c), where a testator bequeathed one-third 
of, his property to his sister A. and her husband for their lives, 
and after their death to their surviving children; and if no suoh 
children then to be “ equally divided amongst tho children legiti¬ 
mate or illegitimate of II.” At the date of the will H., as the 
testator knew, had several illegitimate children. There were 
five of them; and H. had no moro afterwards. Of these five 
three only survived the testator. After the testator’s death H. 
married and had nine legitimate children, three of whom died 
before A. A. survived her husband and died without leaving 
children. It was held by Sir J. Romilly that the one-third was 
divisible equally among the three illegitimate and the nine 
legitimate children of H. He said “ Wilkinson v. Adam deter¬ 
mines that natural children existing at the date of the will may 
take as a class, and not only so, but that they may take as a 
class under words plainly importing the testator’s intention that 
after-bom natural children should be included in this class” (an 
intention which the M. E. held could not bo lawfully ful¬ 
filled (/)): and he added, “ If this be so, I am unable to see in 
what manner I can alter the meaning of these words, os so 
interpreted by Lord Eldony because legitimate children are 
united to take as a class with a class of illegitimate children 
then in existence.As therefore the existing natural chil¬ 

dren of H. take as a class, those only who survived the testator 
form that class (y). As to the legitimate children of H. it be¬ 
came vested in the children as soon as they came in esse, subject 
to be divested pro tanto for tho purpose of admitting any addi¬ 
tional child as a member of the class,”] 

On the same principle in Bayley v. Snelham (A) where a tes¬ 
tator, reciting that he had lately married in Scotland Jane W., 
the sister of his late wife, bequeathed personal estate in trust for 
his said wife Jane for life, and after her decease to the children 
[begotten and to be begotten by him upon tho body of] his said 
wife Jane: and he declared that his said wife Jane and her 
children should take the provisions thereinbefore mode for them 

[Croohy. Sill, L. B., 6 Ch. 318. And [(A) 6 Vcs. 634 n., also shortly re- 
see per Stuart, V.-C., Salt v. Sindrey, |>ortoa 1 S. & St. 78, where the decision 
L. B., 7 Eq. 174; jmt Salim, Y.-G., is made to turn on the words “begotten 

Ihrin v. Horin, L. B., 17 Eq. 474. and to be begotten,” as constituting a 

U) 31 Beav. 232. specific reforouco to the child already 

(/) As to this vide post, s. 3.] bom, although those words are omitted 

\jf) See some further oonsequenoes from the statement of tho gift. 
of tiae gift being a class-gift, post, s. 3. 
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in tho some maimer os if she had been married to him according 
to the usage of the Church of England and such marriage had 
been valid according to the English law. It [was alleged and 
was assumed] that the marriage was void according to the law 
of Scotland, and the question was whether the child horn at the 
date of the will, being illegitimate, could take under the bequest; 
which Sir J. Leachy V.-C., decided in the afiirmative. [He 
observed that he had at first intended to direct an inquiry as to 
the validity of the marriage, but that it had been argued that 
this was not necessary, seeing that the gift was conveyed m 
terms which-intended to give the benefit of it to the children of 
Jane, though sho should turn out not to bo his lawful wife. The 
V.-C. added that he was much struck with the language of the 
will, and was of opinion that no inquiry was necessary, since, 
admitting for the soke of argument that the marriage was not 
valid, still tho testator had made an express gift to children 
who had acquired the reputation of being his, and their ille¬ 
gitimacy was not made a condition of the gift but was merely a 
description of tho persons.] 

Even though it were clear, (and it would certamlybe difficult 
to deny,) that had the testator subsequently married Jane W. 
and had legitimate children by her (t), they would have taken 
under the bequest; the case, it is conceived, forms no exception 
to or contradiction of the doctrine that “ children” prim& facie 
means legitimate childi'on; since it is evident the illegitimate 
child took not by virtue of the bequest to children simply os 
such, but under tho clause providing for the event of the mar¬ 
riage proving to be invalid, and which must be considered os 
extending tho bequest to illegitimate as well as legitimate chil¬ 
dren. In effect, therefore, it was a gift to the children legitimate 
or illegitimate of A. 

[So, in Hill V. Crook (A-), John Hill, having a daughter Mary, 
who (as he knew) had married J. Crook, her deceased sister’s 
husband, and hod issue by that connection, made his wiU, dated 
1859, forgiving a debt due to him from “his son-in-law J. Crook,” 
and devising leaseholds in trust “ for his daughter Mary, the 
wife of tho said J. Crook,” for her separate use, “ independent of 

[()) Bcfoi'o 5 & C Will. 4, c. 64, sneh ccssarily means illegitimate children 
marria^H) -were in England voidable only, lie Goodwin*» Thcati, L. R., 17 
only. By that statute they are made Eq. 346. 

absolutely void: therefore now a gift [k) L. B., 6 H. L. 265, affirming 8 
by a woman to her children by A. who Ch. 311. 
was her deceased sister’s husband, nc* 
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[her present or any after-taken husband,” and afterwards in trust chap . xxxi . 
for “ the child, if only one, or all the children if more than one, v Cmk. 
of his said daughter Mary Crook,” with other clauses referring 
to his daughter as “Mary Crook;” it was held in D. P. that, 
although there was no reason why legitimate children might not 
take under the bequest, yet that two children of the testator’s 
daughter by J. Crook, who were bom before the date of the will, 
and had acquired the reputation of being the children of J. Crook, 
were entitled. Lord Chelmsford said; “ I know of no objection 
in law to a gift to children, with a clear intention that it shall 
apply to existing illegitimate children, being so applied, although 
aftor-bom illegitimate children must bo excluded, and the gift 
be extended to future legitimate children.” Lord Colonsay said 
it was clear to him that the testator intended the children of his 
daughter’s union with J. Crook should be dealt Avith as if they 
wore legitimate. Lord Cairns treated it as clear that a testator 
might “use the generic term ‘children’ so as to include illegiti¬ 
mate children along with legitimate children.” The only ques¬ 
tion was, did the will in that case, upon a just and proper con¬ 
struction of its terms, show an intention so to use it. In his 
opinion it did. lie said: “ The terms ‘ husband ’ and ‘ wife,’ 

‘ father,’ and ‘ mother,’ and ‘ children,’ are all correlative. If a 
father knows that his daughter has children by a connection 
which he calls a ‘ marriage’ with a man whom ho calls her ‘hus¬ 
band,’ terming the daughter the ‘ wife’ of that husband, I am at 
a loss to understand the meaning of language if you are not to 
impute to that same person, when ho speaks of the ‘ children’ of 
his daughter this moaning, that os he has termed his daughter 
and the man with whom she was living ‘ wife,’ and ‘ husband,’ 
so, also, he means to term the offspring bom of that so-called 
marriage the children according to that nomenclature. If you 
find that that is the nomenclature used by the testator, taking 
his will os the dictionary from which you are to find the meaning 
of the terms he has used, that is all which the law, as I under¬ 
stand the cases, Tequires ” (/). 

This decision seems to be independent of the fact that a valid 
marriage could not possibly bo contracted between Mary Crook 
and John Crook. But the mere description of A. as “ the wife” 
of B., will not bring their illegitimate children within the terms 

[(/) See also DiUey v. Matthgtoa, 11 £q. 160; Jte Brown''s Trmt^ L. R., 16 

Jur.K. S. 426 ; Holty. Sindrey, L. B., £q. 239; Perkint v. Goodwin, W. N., 

7 £q. 170; Lepinev. Bean, L. R., 10 1877, p. 111. 
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[of a bequest to “ the children of A.,” where there has been no 
marriage, valid or invalid, and where it does not appear that the 
testator knew the actual nature of the connection between A. 
and B.; for non constat that he used the word “wife” in any 
but its legal sense, or intended any but legitimate children to 
take (w).] 

The rule then (expressed in accommodation to the oases) may 
be stated thus: In order to let in illegitimate children under a 
gift to children, it must be clear upon the terms of the will [when 
applied] to the state of facts at the making of it, that legitimate 
children never could have token; [or that its terms, when so 
applied, never could have had full effect if confined to legitimate 
children («).] This, it is submitted, forms a test by which the 
claim of illegitimate children is always to be tried. Unfor¬ 
tunately, however, this principle has not been invariably ad¬ 
hered to. 

Thus, in Bmclicroft v. Beachcroft (o), where a testator who 
resided in the East Indies, and was a bachelor, and had had 
several children by a native woman, bequeathed as follows:— 
“ To my children^ the sum of pounds sterling, 5,000 each; to the 
mother of my children, the sum of sicca rupees, 6,000, which I 
request my executors will secure to her in the most advantageous 
way.” The question was, whether the illegitimate children were 
entitled P Sir T. Blumer, V.-C., decided in the affirmative. He 
referred to Goodinge v. Goodinge (p), and Crone v. Odell {q), as 
authorities that parol evidence was admissible as to the state of 
the testator’s family when he made his will; and observed that, 
in the case of a latent ambiguity, parol evidence was admissible 
to prove the identity of the person intended to take, whether an 
individual or a class. That it hod been established by Metham 
V. Duke of Devon, and Wilkimon v. Adam, that illegitimate 
children might take as a class; that if the words had been “my 
present children,” they might have taken as a class, to be ascer- 


[(m) Ayk^ Trusts, 1 Ch. D. 282. 

(«) Soo per Lords Ciiims and 
ky in Dorin v. Borin, L. B., 7 H. L. 
673, 676 ; per K. Bruce,y.-G., Warner 
V. Warner, 16 Jur. 141; per Stuart, 
V.-O., Be OverhiWa Trust, 1 Sm. & G. 
366, 367.1 

(o) 1 Miad. 430. [Sec also Laker v. 
Hordern, 1 Ch. D. 644, 'where, the tes¬ 
tator 'having no legitimate children, 
a gift to ‘‘my daughters” 'was held to 
moan existing illegitimate danghters, 
upon extrinsic evidence that he always 


treated them as his daughters, and so 
described them in the instructions for 
his will. It is submitted that the 
case is undistinguishablo from Borin 
T. Borin, post, and that the decision 
cannot supported. ‘‘Daughters” 
is not more a^pnmriate than "chil¬ 
dren” to desonbe illegitimate daugh¬ 
ters. Per Wood, V.-O., Be Herbert's 
Trusts, 1 J. & H. 123.] 

(jB) 1 Ves. 231. 

\q) 1 Ba. & Be. 481. 
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tallied by evidence, and being unmomed (r), he must have meant obap. soxz. 
his illegitimate children. His Honor admitted that the word 
“present” was not introduced in this will; but he observed Judgment in 
that the general presumption is, that a man sitting down to 
make his will designs a benefit to some existing object, and it 
was extravagant to suppose that the testator hod only futuro 
posrable children in view, disregarding those whom he was in the 
habit of denominating and treating as his children. Giving to 
each a definite portion, 5,000/., and the ultimate residue to his 
collaterals, shewed that he had a definite number in view, and 
that he recognized his legitimate relatives as having a preferable 
title to a part of his fortune. That was rational enough if he 
was providing for illegitimate children, but was very unlikely if 
he was providing for future legitimate children. “ For all these 
reasons,” said his Honor, “ I think it is reasonable to interpret 
the words * my children* in the same way os if he had said, ‘my 
present children.* But this construction of the will does not 
depend merely upon the first clause of it; for the next clause 
clearly shews what was meant, ‘ To the mother of my children 
the sum of sicca rupees 6,000, which I request,’ &c. Was that 
a provision proper for the intended wife of a man of his fortune? 

Is it probable that, after giving one whom ho thought fit to bo 
his wife so small a sum, he should think it necessary that his 
executors should secure it for her P («) Did anybody over de¬ 
scribe his wife by the term ‘ mother of my children ? * If she 
had no children she would not have taken under this bequest. 

This second clause of the will is explanatory of the ^rst; for, 
when once it is understood ho therein meant to describe some 
person who had already become the mother of his children ho 
then had, he must, under the term ‘children,* have comprehended 
children already bom, and consequently, as he was unmarried, 
his illegitimate children; and he must be supposed to have used 
the some word ‘ohildren* in the preceding clause in the like 
sense. I think, therefore, it is clear that existing persons were 
meant, and that they take, as in the case of Wilkinson v. Adam, 
as designated persons.” 

A case more embarrassing to a Judge could hardly have oc- Strictures on 
curred, for no man, reading this will with the knowledge of the 
testator’s situation, could really entertain a doubt as to illegiti- 

(r) That this oiroumstance alone will («) Compare the general scoto of this 

not let in illegitimate ohildren, see reasoning with that of Lord Eldm, in 
Kenebel y. Sera/ton, 3 East, 530. Wilkinton v. Adam, 1 Y. & B. 460. 
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CHAT. XXXI. mate children being the objects intended; but that there was 
ground for holding judicially that such objects were ** upon the 
face of the will ” manifestly and incontrovertihly pointed out, is 
not equally clear. The circumstance of the amount of the be¬ 
quest to the children and their mother, and the terms in which 
it was given, as differing from the mode in which a testator 
would refer to and provide for his future wife and her children, 
furnished exactly that species of conjecture, which in Cartwright 
V. Vawdry {t) was held insufficient to let in the illegitimate child. 
Indeed the division into fourths in that case supplied a stronger 
argument than the frame of the will in the case under consider¬ 
ation; and with respect to the argument founded on the bequest 
to the mother of the children, as shewing that the testator referred 
to existing children, that is, children then having a “mother,” it 
is to ho observed that the bequest to the mother is wholly de¬ 
pendent on, and is regulated by, the construction of the gift to the 
children; for, if the gift to the children standing alone would 
extend to future legitimate children, then the gift to their mother 
would be a gift to the mother of the testator’s legitimate children, 
—in other words, to his wife. 

In the course of his judgment the V.-C. is made to say, “That 
no case has been found, where, when the word children has been 
used in the will of a putative father who has no legitimate 
children, it has been hold that illegitimate children cannot take;” 
[but such a case now exists in Borin v. Borin («), where a man, 
having two illegitimate children, afterwards married their mother, 
and next day made his will giving his property to her for life 
and afterwards to “his children” by her; he died without lawful 
issue, and it was hold in D. P. that the remainder failed. Lord 
Uatherky said, “It is not because you find in the outward cir¬ 
cumstances that there ore some children whom you think the 
testator ought to have provided for, that the will must bo taken 
to mean that they are to be provided for, when the words in the 
will can have full and complete effect given to them if you in¬ 
terpret them in another and a legal sense without altering a single 
word.” And Lord Cairns said: “Supposing it had been in the 
testator’s mind not to take any notice of these children in his 
will, but to moke a provision for them in some other way, and to 
use his will to designate merely any legitimate children who 
«« 

(^) Ante, 217. Yes. 43, ante, 219, has been cited for 

[(k) L. K., 7 H. L. 568, reversing L. the same point; but there the will was 
B., 17 Eq. 463. Godfrey v. JDavitt 6 not by the putative father. 


Construction 
not to bo 
made to de¬ 
pend on the 
fact whether 
legitimate 
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[might he afterwards horn, would not every word in the will ho 
satisfied”? 

But since the statute, 1 Yict. o. 26, a will not operating as an 
appointment is under all oiroumstanoes absolutely revoked by 
marriage (r), and a gift by a bachelor to his children can never, 
therefore, take effect in favour of legitimate children. It seems 
not unreasonable to impute to a bachelor having illegitimate 
children a knowledge of this law, and thence to infer an intention 
in favour of the illegitimate children. And this was so hold in 
Clifton V. Goodbun (y).] 

Another cose which it is difiicult to reconcile with the prin¬ 
ciples deducible from the general current of the authorities is 
Ftraser v. Piyott (s), where a testator, after bequeathing certaiu 
bank annuities to legitimate and illegitimate children by name 
of his two sons William and John, gave the residue of his estate 
to his said sons equally, and directed that if cither of them should 
die in his lifetime the moiety of his deceased son should go to 
his children; but if both his sons should die in his lifetime, ho 
gave the same to and amongst all their children equally. Both 
the sons died in the testator’s lifetime, John leaving throe legiti¬ 
mate and two illegitimate children, and William leaving throe 
illegitimate but no legitimate children. It was held, that the 
illegitimate children of John were not entitled to share with the 
legitimate children in the residue, but that the illegitimate chil¬ 
dren of William, who left no legitimate child, wore to bo 
admitted. Lord Lyndhnrsty C. B., said, “ It seems to bo clear, 
upon the oases, that where there are any legitimate children to 
answer this description of children, then, according to the rule of 
law, the legitimate children only will take. If there bo no legi¬ 
timate children, then extrinsic evidence may be given of the 
persons who were intended; but where there are legitimate and 
illegitimate children, legitimate children only will take under 
the description of children. In this cose the illegitimate 
children of William Fraser, and the legitimate children only of 
John Fraser, appear to me to be entitled.” 

This decision, so far as it operated to admit the illegitimate 

[(x) Ante, Vol. I. p. 128. general proposition before the statute, 

(y) L. R., 6 Eq. 278. The point ap* J^reaton on Legacies, 201 ; [but the ra> 

pears to hare been overlooked in Fratt tio decidendi in that case was that the 

r. Mathew^ 22 Beav. 340; although npeoial context of the will pointed to 
in a former page (338) it had been present children.! 
referred to as it aneoted a gift to a (s) You. 304, [disapproved by Shad^ 
“wife.^’] Beaeheroft't. Beaeheroft has wellf V.-C., 14 Sim. 2 i 6 .] 
even been cited in support of the same 


237 


CHAP. XXTT . 


Effect of 1 
Viet. 0 .26, on 
ooustnietion 
of gifts by a 
bachelor to 
his children. 


Illegitimate 
children hold 
entitled under 
gift to chil¬ 
dren. 


Remarks on 
Fraser v. 
Figott. 



PDF Compressor Pro 


238 DEVISES AND BEQUESTS 

OBAF. xxxx. ohildren of William to participate in the residue, stands direotly 
opposed to the principles and doctrines of the long line of oases 
treated of in this chapter, from Cartwright v. Vawdry to BagUy 
Y. Mallard, including a decision of the 0. B. himself, when Chan¬ 
cellor (a). To say that illegitimate children can take under a 
bequest which would have applied to legitimate objects if there 
had been any such, makes the construction of the will dependent 
on subsequent events, as the testator’s son William, who was 
then living, might have had legitimate children in the interval 
between the making of the will and the testator’s death; and as 
such children would have taken, the illegitimate children, accord¬ 
ing to the established doctrine of the oases, clearly could not. 
The remark as to the admissibility of extrinsic evidence is no 
less exceptionable than the decision. The oiffice of extrinsic evi¬ 
dence in these oases is, to ascertain the state of facts existing at 
the date of the will, which often throws light upon a testator’s ‘ 
intention, and is properly admissible for that purpose (6). But 
if this eminent Judge is to be understood to mean, that because 
in event no legitimate child happens to claim under a bequest to 
children, extrinsic evidence is admissible to shew that the testator 
actually meant to comprise illegitimate children under the de¬ 
scription of children, his position is directly encountered by a 
crowd of decisions and dicta, including those of Lord Eldon, who, 
wo have seen, in his elaborate judgment in Wilkinson v. Adam, 
earnestly and repeatedly inculcated the doctrine, that the in¬ 
tention in favour of illegitimate children must appear by necessary 
implication on the face of the will itself. If the testator’s sons, 
John and William, had been dead at the date of the will, the 
decision would have been consistent with antecedent adjudica¬ 
tions ; and os they ore called in the statement of the will, in the 
report of the case, the testator’s late sons, a cursory perusal of the 
cose is likely to lead to an impression that such was the fact; 
but from the tenor of the whole statement it is evident that the 
sons died after the making of the will, and therefore the attempt 
in this manner to reconcile the cose with anterior determinations 
fails. 

^igUmate H. It is now dear that a gift to a natural child of which a 
ventre.*^ ^ particular woman is enceinte, xcithout reference to any person as 
the father, is good. Thus, in Cordon v. Cordon (c), where a 

[a) Moriimr v. West, 3 Boss. 370. 1 Mer. 141. See also judgment 

[&) Ante, Ch. XIII. in JEarh ▼. Wilson, 17 Ves. 532; [Daw- 

soH V. Dawson, 6 Mad. 292.] 
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testator reolted tliat he had reason to believe that A. was then cms. xxxi. 
pregnant bi/ hinif and subsequently directed that the child of 
which she was then pregnant (not repeating the words “ by mo”) 
should be sent to England, and the expense paid for by an 
annuity, &o. Two questions were raised; first, whether the Where de¬ 
bequest was not void, on the principle of the early authorities, 
as a gift to an unborn bastard; secondly, whether it was not mother 
invalid os a gift to an illegitimate child en ventre ^a mere by 
a particular man. Lord Eldon said, “ Upon the first of these, 
which is the general question, I remain of my former opinion, 
that it is possible to hold, consistently with the opinion of Lord 
Coke, that, if an illegitimate child en ventre sa mere is de¬ 
scribed so os to ascertain the object intended to bo pointed 
out it may take under that description. Then, with regard to 
the application of that principle to the present case, I stu¬ 
diously abstain from expressing any opinion as to what it would 
bo if the words wore ‘to my child,’ while I decide that the 
words being only ‘ the child with which A. is now pregnant,’ 
those words will do, so as to give effect to the will in its 
favour.” 

The distinction between the preceding cose and those in Bistiaction 
which the paternity forms part of the description is obvious. 

Where the gift is to the child with which a particular woman is chUdron by 
enceinte, generally, the fact of birth is the sole ground of title, 
and that is easy of ascertainment. On the other hand, a gift to 
the child with which a woman is enceinte by a particular man^ 
introduces into the description of the object a circumstance 
which the law treats as uncertain (a bastard being, in respect of 
his paternal parent at least, filius nullius), and which it cannot 
properly permit to be inquired into; and the devise is therefore, 
unless the fact in question can ho assumed, necessarily void. 

And this principle, it seems, extends even to gifts by a testator 
to his own child, if the fact of his parental relation to the object 
be unequivocally made port of the qualification. 

Thus, in Earle v. Wilson ((f), where a testator bequeathed to Such a gift 
“ such child or children, if more than one, as M. may happen to thou^^^- 
be enceinte of by me” Sir W. Grant held it to bo void. There oeedingfrom 
was no gift, he said, to the child of which M. might be enceinte, ^ 
except as the child of the testator. It was not a matter of in¬ 
difference to him whether that child should have been begotten 
by him or another man; therefore he could not do what was 

(rf) 17 Ves. 628. 
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Earle v. Wil~ 
ton questioned 
by Eieharde, 

0. B. 


required, that is, reject the words “by me” as superfluous. 
“ Suppose,” he observed, “ the words ‘ as she may happen to be 
enceinte of by me,* could be taken to mean, ‘ as she is now en¬ 
ceinte of by me,* in which there is considerable difficulty; yet 
if the rule of law does not acknowledge a natural child to have 
any father before its birth, the change of phrase would not have 
the effect of making the bequest good. He means to give to an 
unborn bastard by a description which the law says such person 
cannot answer; and if you take away that part of the description, 
non constat that the gift would ever have been made.’* 

It will be observed that Lord Eidon in Gordon v. Gordon (/) 
cautiously abstains from giving an opinion on the point decided 
by Sir W. Grant in Earle v. Wilson^ and had, it seems, obtained 
the concurrence of that learned Judge in the opinion he then 
pronounced. But the authority of Earle v. Wilson has been 
since questioned in Evans v. Masseij (//), in which a testator, who 
resided in India, devised as follows;—“Having two natural 
children, and the mother supposed to he now carrying a third ehildf 
I bequeath the whole of my property in England at this time, 
or now on the seas proceeding to England, to be divided equally 
between them; that is to say, if another ehild should be bom 
by tho mother of the other two, in proper time, that such child 
is to have one-third of such property.” The testator appointed 
certain persons guardians of his children, and in the bequest of 
tho residue expre»ed himself thus, “ after paying my natural 
children as aforesaid.” Tho question was, whether the bequest 
to the child en ventre sa mere was made to it as the child of tho 
testator, or whether, on the other hand, it was not to tho child 
with which the woman was enceinte, without reference to tho 
father as an essential part of the description. RiehardSy C. B., 
was of opinion that the bequest was good. He considered the 
case to be distinguished from Earle v. Wihon, as to which, 
however, he observed, that he did not understand the grounds 
upon which it proceeded, and therefore could not entirely accede 
to it; that the decision excited surprise at the time, and that 
some of the Judges had intimated upon several occasions dis¬ 
satisfaction with it. After adverting to what fell from Lord 
Eldon in Gordon v. Gordoiiy he proceeded; “ We have therefore 
only to inquire, in this case, whether there be in the terms of 
the jpresent bequest, worded as it is, such a condition precedent 
annexed to it by the testator as by necessary oonstraotion 


(/) 1 Mor. 141, stated ante, 238. 


(y) 8 Pri. 22. 
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requires, that in order to give effect to the bequest, the child 
must he shewn to ho the testator’s child, and that he meant to 
give it only in case the child should ho his ; and that not only 
hy matter of implication or argument, but of clear illustration, 
lie testator’s words are, ‘ Uaving two natural eliildren, and the 
mother supposed to ho now carrying n third child.’ Now ho 
does not say, ‘ with which she is pregnant hy hut merely 
that she is supposed to ho pregnant generally, and tlio time of 
her delivery would prove that fact; then ho bequeaths to such 
child the legacy in question. It is quite clear that there is 
nothing in the words of the bequest m f((t\ asserting that tho 
child was his, or that ho thought so ; for, altliough there can ho 
no doubt that he did think so, yet he does not in terms make 
such supposition the obvious and solo motive of tho bequest. 

The words ore quite general, merely particularising the child 
that she was then supposed to be carrying, and that would cer¬ 
tainly have excluded an aftor-bogotton child, if his then suppo¬ 
sition should turn out to havo been incorrect. Now tho only 
difficulty arises from tho testator having afterwards, in alluding 
to tho children called them his; and upon that it has been con¬ 
sidered that this caso is within the reasoning and tho princq)lo 
of the decision in Eayk v. Wihon^ because tho testator, it is said, 
plainly means to assort that the children aro his, and that tho 
legacy is given to tho unborn cliild as one of his children, and 
that it is given to it entirely on that consideifltion, as tho basis 
and condition precedent of the gift. I do not, however, think 
that those subsequent words can be considered as so applying to 
the bequest itself, as to modify and control it. They were 
merely a reference to it, and wore not intended to havo any 
effect upon it. Tho allusion does not show that ho moant tho 
child to take only in case of its being his, nor does it amount to 
an assertion that the child was his, or that tho testator considered 
ho was giving to it the legacy solely as his child.” 

It is to be inferred from the observations of the C. B. that Remarks on 
tho principle upon which he founded his objection to Eark v. ^y*^*^* 
Wilson is this: that where a testator gives to tho child or chil¬ 
dren with which a particular woman is enceinte hy hhuy although 
he describes the child as his own, yet that ho intends to make it 
the object of his bounty at all events, assuming his parental 
relation to the child as a fact not farther to he inquired into: but, 
os the learned Judge thought that in the caso before him tho 
child was nqt so described, Earle v. Wilson remains uncoutra- 

J.—VOL. II. R 
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dieted by his decision. It is clear, however, that the Court will 
not act upon the principle of that case, unless the testator^s in¬ 
tention to make the fact of his parentage to the unborn infant an 
essential part of its description be unequivocally demonstrated. 

[It has been said, however, that a child en ventre sa m^re is 
a child in esse, and may liavo a name by reputation (4). If so, 
a reputation regarding its paternity acquired at the date of the 
will by a child cn ventre should be as efficacious as a reputation 
tlion acquired by a child previously born, to bring it within the 
description of a child by a particular father. But all the cases 
wore argued and decided on the opposite assumption, and Lord 
l^'ldon laid it down clearly that until bom a child has no reputa- 
iion (/). There appears, at least, to be no case in which repu¬ 
tation acquired before birth has been recognized, and Sir W. 
James, L. J., lias intimated that, in his opinion, there would bo 
great if not insuperable difficulties in the way of proving it (4). 

The question would seem to have been involved in the facts of 
Crool' V. lUU (/), where, besides the two children bom before 
the date of the will, the testator’s daughter Mary had another 
child bom after the testator’s death, which (as the testator is 
stated to have known) was en ventre sa more at the date of tho 
will. There was no specific reference to that child ; but it was 
held by Sir C. Hall, V.-C., that it came within the class described 
as “ tho children of my daughter Mary Crook.” lie observed 
that as a general ^ulo (i. e., in case of a lawful marriage) a child 
en ventre is included in a trust for children, and continued, “Tho 
case, both before the L.JJ. and in D. B., has proceeded on the 
view that tho testator had thought proper to make a will based 
on the assumption that tho union of his daughter with J. Crook 
was a legal marriage, and all his dispositions for tho objects to 
take under his will are framed upon this footing. It is clear 
then that, meaning as ho did by the word children the issue of 
that anion, he must be taken to have meant to include a child en 
ventre sa mere.” 

That is to say, the testator meant this child to be included if it 
was a child of that “ union.” Now, the marriage being invalid, 
the only admissible evidence that the child was the issue of that 
union was reputation: for, of course, the testator could not cause 

[(A) By Sir E. Sug^ett, 2 Jo. & Lat. decision referred to cliildren by a par- 
460; also by EomiUg, M. B., 22 Bear. ticular father. 

339, 340. (A-) In Oeeleston r. FuUalove, L. B., 

(i) 1 Mer. IH'I, agi'eeing vrith Lord 9 Ch. 158. 

Macclesfield, Metham v. Duke of Devon, If) 3 Ch. D. 773, 'will stated ante, 
1 P. 'S^. 529, where dictum us well as p. 232. »* 
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[his assumption of the validity of the union to prevail so far as chap. xxxr. 
to dispense with this evidence. But no allusion was made to 
this point, and no such evidence was asked for (m ); and the 
decision seems to require the further assumption that the testator 
intended every child of his daughter horn duriinj that “ union ” 
to he taken-to ho a child of that “uuiou:” thorehy, in effect, 
eliminating the question of paternity altogether. In this respect 
the decision appears to depart from the ground taken in I). P. 

The reputed paternity of the two elder children was there proved 
(i. e. admitted on demurrer), and was, it is submitted, essential 
to their claim; for though the gift was to the children of Mary 
Crook (without saying “ hy J. Crook”), yet this would havehoen 
completely satisfied hy appljdng it to her legitimate children 
(who, it will ho rememhered, were considered to ho included), 
and to them alone, if the Court had not found on the face of the 
will an intention to include her illegitimate children ht/ J. Crook. 

It is to he observed, liowover, that tiie claim of tlu! cliild on ventre 
was virtually unopposed. 

But if the child which is en ventre at the date of the will is Child oftor- 
afterwards horn, and before the testator’s death acquires the 
reputation of being child of the person described as father, the ifputo befnro 
difficulty would seem to he removed. Unless the fact of pater- doath^ " 
nity he clearly made a condition of the gift, there appears to ho 
no reason for making a di8tincti(m in this respect between a gift 
specifically to a child en ventre, and a gift to Children generally, 
described as hy a particular father; and with regard to the 
latter, as we shall hereafter see, reputation acquired al any time 
before the death of the testator, when the will comes into opera¬ 
tion, has been held sufficient (//).] 


[(w) The fitatemont that testator 
“ know” of hia daughter's pregnancy 
(even supposing that could be taken for 

reputation”) seems to imply a species 
of evidence which the law will not per¬ 
mit to be given. 

(«) Occleston r. FuUalove, L. R., 9 Ch. 
147, 159, 170; Re Goodwin's Trust, L. 
R., 17 Eq. 345 ; Perkins v. Goodwin, 
W. N., 1877, p. Ill (testator not the 
father). In Gordon v. Gordon, 1 Mer. 
150, the question of 8ubsc(|uent recog¬ 
nition of the child was mentioned, but 
not determined, her claim being up¬ 
held on other grounds. In EarU v. 
Wilson and Evans v. Massey the child 
was not bom until after testator’s 
death. Lord Relborne is reported (L. 
R., 9 Ch. 168) to have said, ^'laMetham 


v. Puke of Pevon the child en ventre at Metham v. 
the date of tho will was bom and in the Puke of heron, 
testator's lifetime uequired the same repa- 
tatimi (i.c. of being the Duke’s child by 
Mrs. H.), but this child, ns well a.M nil 
others born still later, was excluded:” 
which if correct would put that case iu 
op 2 mMtion to those cited above. Hut 
the italicized portion of tho statement 
is not containixl in 1 P. W. 529, nor iu 
R. L. 1718, B. fo. 215. According to 
the latter book there were but six chil¬ 
dren of the Duke (the original defend¬ 
ant) by Mrs. II. The plaintiff alleged 
that five onlj', including herself, wore 
bom before the date of the deed-poll 
(will), but that Henrietta, tho sixth, 
claimed a share, though bom after the 
death of the testator. Henrietta an- 
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III. The preceding sections leave untouclied the question 
respecting the validity of a devise or bequest to the illegitimate 
children, mt in esse, of a particular woman, without reference 
to the father. The state of the law on tho subject seems to be 
this: tho early authorities are opposed to gifts to such objects, 
on tho ground “ that the law will not favour such a generation, 
nor expect that such shall bo ” (o). Dicta, however, have been 
thrown out by recent Judges which cast a doubt upon the old 
opinion. In WUkiimn v. Adam (p), Lord liddon observed, that 
ho know no law against such a devise; but ho afterwards said (y), 
that whether tho cases in Lord Coke (r), which were all cases of 
deeds, had necessarily established that no future illegitimate 
child could take under any description in a will, whether that 
was to bo taken as tlio law it was not necessary to decide in that 
case. lie would leave that point where ho found it, without any 
adjudication. 

Undoubtedly, if the objection to gifts of this description was 
referable simply to tho ground of uncertainty, there would bo 
no difficulty in saying, in opposition to tho early authorities, 
that such a devise might bo sustained, os it is evident that a 
gift to tho future illegitimate childi’on of a woman does not involve 
greater uncertainty than such a devise to legitimate children. 
But it is conceived that there remains a serious objection to the 
validity of such dispositions, on grounds of public policy. 

To support tho great interests of morality is part of the 
policy of every well-regulated State, and has long been a prin¬ 
ciple of tlio law of England, which has uniformly refused validity 
to provisions offering a direct incentive to vice; as in tho case 
of bonds given with a view to cohabitation, tho fate of which is 
well known. The same principle, it may bo contended, applies 
to gifts in favour of the objects in question. It is true that here 


[swored that all six “\\'ero bom at th© 
time of the said deed, or at leastwise 
before tho said (tostfitor’a) death, and 
tho said Duko owned them all,” (not 
saying, in tho testator’s bfetiine). Tho 
deuluration, extracted 1 P. W. S30 n., 
is followed by a direction for an in¬ 
quiry “ what childi'cn or reputed chil¬ 
dren of Lord 0. (the Duke) by the said 
Mrs. H. were living at the date of tho 
said dectl-poll.” No mention is made 
in R. L. of one of tho ehildron being 
cn-Tcntro at tho date of the deed. This 
fact depends on P. W.; and Henrietta, 
being tho onlv one whose claim W'as 
disputed, was doubtless that child; but 
that slio had in the testator's lifetime 


actpiircd tho reputation of being a child 
of the Duke by Mrs. H. or that thoro 
were any “otlier children bom still 
later” docs not ^pear by either book: 
nor is the date of the testator’s deatli 
given. The report does not iatimate 
that tho inquiry led to any- further 
hearing.] 

(o) See Bloilwell r. Edwards, Cro. El. 
510. 


(p) 1 V. & B. 446. [But tho con¬ 
text shows that he was speaking only 
of such as were begotten in the testa¬ 
tor’s lifetime and born “within the 
longest period allowed for gestation.”] 

(q) 1 V. & B. 468. 

(»•) Co. Lit. 3 b. 
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the unoSendiiig offspring, and not the delinquent parent, is the chap. xxxi. 
subject of them; but it requires no groat insight into tlie ordi- 
naiy springs and motives of Imman action, to perccivo that 
bounty to the offspring may act os a powerful engine to subvert 
the chastity of the parent. Suppose a largo estate to be devised 
to every future iUegitimatc child of an indigent woman, would 
not such a provision hold out a strong encouragement to incon- 
tinenoyP Cases might be suggested which would place tho 
argument of immoral tendency in a strong point of view; but 
since in gifts to future illegitimate children they are generally 
described as the offspring of a particular man, which [as regards 
those begotten after the testator’s death] renders them indis¬ 
putably void, the writer will only further obsers'^e, that tho view 
which has been taken of the subject is not at all prejudiced by 
the decisions establishing the validity of gifts to bastards en 
vontro; for as in those oases the immoral act, whicli it is tho 
policy of tho law to discourage, has been done, tho argument on 
which the objection is founded, does not apply, and tliey fall 
within the principle which allows validity to provisions founded 
on tho consideration of loant cohabitation. 

[Lord 8t. Leonards expressed a clear though extrajudicial 
opinion that public policy, and not uncertainty, was tho ground 
of objection to gifts to future illegitimate children, llcferring 
to his own argument in Mortimer v. Westy ho said ho still retained 
the same opinion as he had then formed after a careful search 
into tho authorities. According to his impression of tlio autho¬ 
rities, they authorized the position that it made no* differonco 
whether the father was referred to or not. That it was on tho 
ground of public policy that such gifts wore held to bo void, not 
because of tho difficulty or indelicacy which might ensuo in pur¬ 
suing an inquiry as to tho paternity of tho child ( v). 

As regards provisions for children to bo begotten after tho -—-asto 
instrument comes into operation, i.e. as to deeds tho time of 
execution, and as to wills the time of testator’s death, this doc- tosUitor’s 
trine is nowhere denied: such children, whether described as ’ 
the issue of the woman, or of tho woman by a particular man, 
cannot take (^). But as to a will there is yet another period to bo — but not 
considered, viz. that which comes between its execution and tho tS^tteSc” 
testator’s death. Testamentary provisions for children to bo be- tween tho will 
gotten during this period also were held void, os being contra ** 


{If 


») lU Oanmr, 2 Jo. & Lat. 459. 

/} Per James and MeUish, L.JJ., 9 


Ch. D. 160, 106, 167, 171 ; Crook v. 
Hilly 3 Ch. D. 773 (ati to Edwai-d). 
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OHAP. XXXI. 


Oceleston v. 
I'uUahtve. 


[bonos mores, by Sir J. Romilhj^ M. E. («), and Sir W. P. Wood^ 
V.-C. (<’). Indeed no distinction between the two cases was 
ever expressly dra-wn (though it is probably what Lord Eldon 
hinted at in the passage cited above) untU it came to be dis¬ 
cussed in Occlcston v. Fultalove (jt), where a testator gave real and 
personal estate in trust for “ his sister-indaw” M. L. (with whom 
ho had gono through the form of marriage) for life, and after 
her death for “ his reputed children C. and E., and all other the 
children ho might havo, or bo reputod to have, by the said M. L. 

then bom or thereafter to be born.” A third child of M. L., 
♦ 

which was on ventre sa mere at the date of the will, was bom 
before tho testator’s death, and was by him acknowledged and 
described in tho register of births as his. Sir J. IFickens, Y.~G., 
held that this child was not entitled to share. On appeal, the 
Court was divided: liord Sclhonu- agreed with tho V.-C.; but 
James and L.JJ., differed from him on tho technical 

ground that a will w^as always revocable during tho testator’s 
life, and could tlicreforo be no inducement to himself to continue 
an immoral life, or at any rate that this was too uncertain to be 
made a ground of decision. As to the woman, there was no 
evidence that she know tho will was made, and if she did, she 
must also have knoAvn that it could be revoked at any moment. 

Sir W. James gave a new turn to the familiar reflections on 
the duty of providing for “ the unfortunate beings of whose 
existence one is the author.” Those reflections are usually (and 
paHicularly by Lord Eldon (//)) applied only to children be¬ 
gotten befbro the date of the w'ill; but the L. J. extended them 
to children afterwards to be begotten; he thought it a shocking 
and perverse thing to deny to a man “ living in an unhallowed 
connection,” lehich he means to continae^ the right of making a 
will beforehand in favour of tho illegitimate children which “ in 
the course of nature” he expects to beget, and which the L. J. 
pictured as becoming, in consequence of that denial, “pariah 
outcasts infesting the public streets” (s). But if this denial is 


t^») Medu'orlh v. 27 Bcav. 71, 
and Ltpim v. Bean, L. 11., 10 Eq. 160 
(gifts by reputed fiithcr). See also Pratt 
V. Mat/ieic, 22 Bcav. 331, and per Lords 
Chelmitford and Colonxap, L. B., 6 U. L. 
278 , 280. 

(r) Jloicarth v. MUh, L. K., 2 Eq. 
380lgift by mother), 
jr) L. R., 9 Ch. 147. 
y) 1 Mer. 148, 149. 

(z) The L. J. added, " wlutt appeai'cd 
to nim a reduotio ad abaurdum of this 


supposed rule of public policy: Take 
the case of a gift to a concubine of the 
man’s proxierty charged with the main- 
tenancu and education of her offspring 
described as in that will; did morality 
require that this Court should give her 
tho whole, leaving her if she pleased 
to throw the offspring on the streets?” 
Now the law has provided for such a 
case by rendering a woman so doing 
punishable as a rogue and a vagabond 
(7 & 8 Viet. c. 101, 8. 6). 
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[of such serious consequence, the deterrent force of it must bo 
admitted; and Lord Sclhomc said, “In however forcible a light 
the difference for this purpose between a gift by deed and such 
a gift by will may be presented, I am not satisfied that the 
distinction can be practically established without a material 
encroachment upon the principle which is admitted to stand in 
the way of a prospective provision by deed for future illogiliinato 
children.” But the decision was reversed in obedience to the 
opinion of the majority of the Court. 

As to the sufficiency of the description to identify the objects 
of gift, reliance was placed by »Sir W. Jamca on the gift being to 
the testator’s “ reputed” children, as relieving tlie case from the 
difficulty which would have existed if the gift had been “ to my 
future children by A. B.,” which he thought w’ould have annexed 
the condition that they shall be really his children. But Lord 
Selborne considered that this made no difference, tho identity of 
the objects being in both cases equally proved by evidence of 
reputation: and in He Ooodahi’H Tru^f (a), w’hero a testatrix 
bequeathed personalty in trust for A. (who had been her lute 
sister’s husband) for his life, and after his dcatli for “ all my 
children by A.,” it was held by Sir G. Jes^sef, M. It., that an 
illegitimate child of tho testatrix born several years after tho 
date of tho will, and registered by A. as the son of himself and 
tho testatrix, was entitled to share. Tho M. 11. said tho prin¬ 
ciple of Occleston v. Fullaloce was that a gift by a man or woman 
to one of his or her children by a particular person was good if 
the child had acquired tho reputation of being such child as 
described in the will before the death of the testator or testatrix. 

In Occleston v. FiiUahve (b) Lord SefbonWj having delivered 
his opinion that the gift was void as to tho general class of 
children who might be bom after the date of tho will, held that 
as a necessary consequence it was void also as regarded tho child 
en ventre at the date of the will, “ for the reasons which were 
well stated by Lord Homillf/ in Pmtt v. Mailteu' (t;), against 
separating from the general class of. after-born children a child 
who was en ventre sa m4re when the will was made, but to whom 
there is no gift otherwise than as a member of that general 
class.” Sir O. MelUsh^ L. J., also with reference (it would seem) 
to this point, distinguished tho case where tho will was that of the 
putative parent hom Metham v. Duke of Devon and///7/v. Crook^ 
where it was the will of a third person, and where therefore the 


247 

OIIAT. XXXI. 


DiHtiiiction 
liolwopii gift 
“ to rliil- 
•li-ou,” and 
‘ ‘ to. rei>i(teif 
cliildroii” of 
a mau. 


Eifoct, where 
the elasH 
includoH 
future aa well 
aa cxiating 
children. 


[(a) L. R., 17 Eq. 34.*». 

(A) L. R., 9 Ch. 147, 1>7. 


>•) 22 Beav. 334, 340. 
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Oeucrul nilo 
that capablo 
members of a 
class take iho 
'whole f imd. 


DEVISES AND BEQUESTS 

[word “cliildren” might (so far as the construction of the will was 
ooncomed) have included children begotten after the death of the 
testator, which children he did not deny would be prevented 
from taking on grounds of public policy. 

But in Pratt v. Mathew^ Lord Rotnillj/ was dealing with a 
dilfcrcnt case from Occlcsfon v. Fitllaiove, lie rejected the claim 
of the child en ventre in the case before him, not on account of 
its supposed inseparability from the general class as a member of 
which it must (if at all) bo admitted, but expressly because in his 
opinion the cjlass included legitimate children only. He decided 
against the child en ventre because it was not a member of the 
class; Lord Selhornc because it was. But claiming under a 
general gift to “ after-born children” does not make the child en 
ventre (who ex hypothosi is sufficiently described by it) less a 
child in esso, though the rest of the class not being in esse are 
incapacitated by law. The words are the samo for all, but tho 
things signified are different. AVhy should not the child in osso 
(provided it acquires the necessary reputation in the testator^s 
lifetime) have tho benefit of tho general rule which regulates 
gifts to a class, viz. that those members who at the testator’s 
death, or at any time between that event and the period of dis¬ 
tribution, are capable of taking, take the whole, and that those 
members Avho are incapable whether by dying in the testator’s 
lifetime, or by attesting tho will, or by some other operation of 
law, take nothing {d). 

Lord Sclbonie’s opinion was limited in terms, and it would 
appear designedly so, to cases whore the general class is re¬ 
stricted in point of expression or description, to future-born 
children (^'); and in that respect it differs from the opinion 
suggested in tho distinction taken by Sir G. MelUsh; for this 
applies to cases where tho class might include, though it is not 
restricted to, after-born children. But in Crook v. Hill (/) no 
objection to tho right of the child en ventre at the date of tho 
will was suggested on tho ground of its supposed inseparability 
from those who were begotten after the testator’s death; nor, it 
is conceived, could any such objection have been maintained 
consistently with tho decision previously made in D. P. in favour 
of the tAvo older children. 


[(r/) See 4 Cli. D. 173. class from tho other children. It is 

(f) Ho remarked (L. 11., 9 Cli. 162), submittod, however, that there tras but 
that tho child en. ventre “ took if she one class, and that this class included 

took at all only as a member of tho tho two children who were named as 

class of future reputed children,” ns if well as all tho othere. 
these were to bo reckoned a distinct (/} 3 Ch. D. 773. 
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« 

[In further iUustration of the doctrine that under a gift to cbaf. xxxz. 
illegitimate children os a class, including after-born children 
who are incapable of taking, those take (i.e. form the class) who 
are capable, and take the whole, reference may be made to Lepim 
V. Bean (gr), where a testator having a wife of advanced ago, from 
whom he lived separate, gave real and personal estate in trust 
for M., a woman with whom he cohabited and whom ho called 
his wife, for her life or widowhood, and aftenvards for his 
children (which upon the context was held to include his natural 
children by M.) as tenants in common; at the date of the will 
he had one illegitimate child by M. living, namely L., and 
afterwards had another; it was held that the latter could not 
lawfully take (A), and it was contended that there was conse¬ 
quently an intestacy as to a moiety; but Lord M. It., 

observed that although the testator might have intended after- 
born children by this woman to be included, in contemplation 
of law he had none; and ho held that L., as the solo member of 
the class, took the whole (/'). 

So in Perkins v. Goodidn (/•), where, by will dated 1851, a rirkins v. 
testator gave real and personal estate in trust for his wife for 
life, then for his sister Mary wife of 11. P., for her separate use 
independent of her present or any future husband, for life, and 
after her death for such children of his (testator’s) said sister as 
should then bo living.” Mary had gone through the form of 
marriage with 11. P., who was her brother-in-law. By him she 
had in the testator’s lifetime two children, one born before the 
date of the will, the other several years after, both of whom 
acquired in the testator’s lifetime the reputation of being 
cliildron of Mary by H. P. Those facts were known to tho 
testator. The two ohildl’en survived their mother, and being 
sufficiently designated within Hill v. Crook (1), wore held by Sir 
G. Jcsself M. B., to be entitled in equal shares.] 

IV. Upon tho whole, tho general conclusions from tho coses 
seem to bo:— 

1st. That illegitimate Children may take by any name or de- General con- 

clu8ion(<. 

[(^) L. R., 10 Eq. 160. gift to the cIhhb failed altogether, on 

(A) This was before Occleaton v. Ful- the principle of Leake v. Itobinam, 2 
lalooe, sup. Mer. 363. Such cases appear to bo dis- 

(i) Thus the M. R. did not adhere to tinguishable: in them tho intended 
the suggestion which he threw out in period of distribution is too remote, and 
Chapman v. Bradley, 33 Bcav. 65, 66, never arrives, 
viz. that some intended members of tho (A) W. N. 1877, p. 111. 

class being disabled from taking, tho (/) Ante, p. 232.J 
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c^AP. atxxi. scription which they have acquired by reputation at the time of 
the niaking of the iciU; hut that, 

2nd. They are not objects of a gift to children^ or issue of any 
other degree, unless a distinct intention to that effect be manifest 
upon the face of the will; and if, by possibility, legitimate 
children [alone would have satisfied the terms of] such gift,, ille¬ 
gitimate children cannot take; though children, legitimate and 
illegitimate, may take concurrently under [such a gift if the 
terms of it cannot be satisfied without including the latter]. 

3rd. That a gift to an illogitimato child en ventre sa mere 
without reference to the father, is indisputably good. 

4th. That a gift by a testator to his own illegitimate child en 
ventre sa mere has been decided in one instance [Earle v. Wilson) 
to be void; but the point admits of considerable doubt. 

5th. That a gift to the future illegitimate children of a man, 
or of a woman by a particular man, [i. e. children not begotten 
at the testator’s death,] is clearly void. 

6th. That a gift to future illegitimate children [in the same 
sense] of a particular woman, oven irrespective of the father, 
[cannot] be sustained, against the objection founded on the 
immoral tendency of such a disposition. 

[7th. But a gift by a man or woman to the illegitimate 
children of himself or herself, or of another, by a particular per¬ 
son, is good if they are bom and have acquired the reputation 
of being such childi'en before the death of the testator or 
testatrix.] 
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CHAPTER XXXII. 

JOINT TENANCY, AND TENANCY IN COMMON. 

1. Joint-leiianet/iTeiiunciesbi/Entirdks, 1 II. What Words create a Tenancy in 
and Tenancy in Common. j Common. 

III. Lapse and other Miseellaneom Questions. 


1. Under a devise or bequest to a plurality of persons con¬ 
currently, it becomes necessary to consider whether they take 
joint or several interests ; and that question derives its import¬ 
ance mainly from the fact, that survivorship is incidental to a 
joint-tenancy, but not to a tenancy in common (a). 

A devise to two or more persons simply, it has been long 
settled, makes tlio devisees joint-tenants (l >); but it should bo 
observed, that where the objects of the devise are husband and 
wife, who are in law regarded as one person, they take not as 
joint-tenants, but hy entireties; the consequence of which is, that 
neither can, by his or her own separate conveyance, affect the 
estate of the other (c). [The same rules have been held appli¬ 
cable to personalty (r/),] 

Another consequence of this unity of person in husband and 
wife is, that where a gift is made to them concurrently with 
other persons, they are considered as, and take the share of, one 
only. Thus, if property be given to A., and 13. his mfe, and C. 
(a third person), A. and B. will take one moiety, and C. the 
other, not A. and B. two-thirds, and 0. the remaining third {e). 


{a) Any joint-tenant may,however, by 
his own conveyance sever the tenancy 
as to his own fuiarc, and consequently 
destroy the jus accrescendi between 
himscu and ms companions. [If a wo¬ 
man joint-tenant of freehold or lease¬ 
hold land {lHay v. Hook, Co. Litt. 246 a, 
n. (1)) or of reversionary interest in 
personalty {Re Barton’s Wilt, 10 Hare, 
12; Armstrong y. Armstrong, L. B., 7 
Eq. 618) marries, this is no severance: 
BTOus as to chattels personal in posses¬ 
sion, Braeebridge r. Cooke, Flowd. 416. 

{b) A limitation to two persons and 
the snrvivor of them, and the heirs of 
such survivor, does not create a joint- 
tenancy; it gives a contingent remain¬ 


der to the .survivor, Vick v. Eda-ards, 3 
1*. W. 372; Re Harrison, 3 Anst. 830. 
But if tlie gift wci-e to two and the sur¬ 
vivor, and their heirs, they would pro¬ 
bably bo held to take jomtly, Oakcley 
V. Young, 2 Eq. Ca. Ab, 637, pi. 6 ; Loe 
d. Young v. Sotheron, 2 B. & Ad. 62^ 
(<■) Doe d. Freestone v. Farratt, 6 T. 
R. 662 ; [^Baek v. Andrew, 2 Vem. 120, 
Pre. Ch. 1. 

(ft) Aicheson v. Atcheson, 11 Beav. 
485; Moffat v, Bumie, 18 Beav. 211.1 
{e) See Lewin v. Cox, Moore, 658, pi. 
769; Anon., Skinn. 182; Co.Lit. I87a; 
[BncArer v. Whatley, 1 Vem. 233.] 
Would it make any difference, as re¬ 
gards this doctrine, that the wife was 


Joint-tenancy 
and tenancy 
in common. 


Devisees 

joint-tenants, 

when. 


Husband and 
wife tenants 
by entireties, 
when; 


-and take 

the share of 
one only; 
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-although 

tho bequeat 
create a 
tenancy in 
common. 


Devisees in 
tail tenants in 
common, 
when; 


—— though 
made joint- 
tenants of tho 
freehold. 


JOINT-TENANCY, 

[It was said by Topham^ C. J., that if tho gift were to husband 
and wife and another m tenants in common^ they would each 
take a third pai’t (/); and so thought Sir J. Momilli/t M. R. (y), 
and apparently Sir L. Shaduell also (A). But in Warrington v. 
Warrington (/), Sir J. Wigram^ V.-O., rejected the distinction, 
thinking that tho quantity which the husband and wife took as 
between them and third parties, was a different question from 
how they took as between each other. And in lie W^/Ide {j) they 
were hold entitled to a moiety only between them, although in 
another part of the will an equal legacy was given to eaeh of the 
three persons, husband, wife, and stranger. Some nice distinc¬ 
tions depending upon the husband and wife being named after 
tho other legatee, the omission of tho word “ and before tho 
husband’s name, and tho near relationship to the testator of both 
husband and wife, and not of ono of them only, have been 
thought sufficient in some cases {k) to authorize a departure from 
this rule, so as to treat tho husband and wife as each entitled to 
share equally with tho other legatees. How far such distinctions 
can bo relied upon may be thought doubtful (/).] 

But an exception to tho rule, that a devise to two or more 
creates a joint-tenancy, exists in certain cases where the estate 
conferred by the deviso is an estate tail: for whore lands aro 
devised to several persons and tho heirs of their bodies, who are 
not husband and wife do facto, or capable of becoming such do 
jure, cither from their being of the same sox, or standing related 
within tho prohibited degrees, inasmuch as tho devisees cannot, 
either in fact or in contemplation of law (as tho case may be) 
have common heirs of their bodies, they aro “ by necessity of 
reason,” ns Littleton says, “ tenants in common in respect of tho 
estate tail” («<). As this reason, however, applies only to tho 
inheritance in tail, and not to the immediate freehold, the devi¬ 
sees aro joint-tenants for /f/c, with several inheritances in tail, 
so that on tho death of one of them, whether he leave issue or 
not, tho surviving devisee becomes entitled for life to his share 


described without rcfci'enco to her cou- 
jugul character P It is couceived not. 
[Tho doctrine is peculiar to English 
law, Bias v. Be Livera, 5 App. Ca. 123. 
(/) Bewi/t T. Cor, Moo. 668, 

(a) Marchant v. Cragg, 31 Beav. 398. 
(A) Vaim V. Wagner, 12 Sim. 184, 

(t) 2*Hare, 64. 

0 ) 2 D. M. & G. 724. 

(k) Warrington v. Warrington, 2 Haro, 


64; Taine v. Wagner, 12 Sim. 184. Sco 
Bricker v. Whatley, 1 Vem. 233. 

(/) Gordon V. Whieldon, 11 Beav. 
170.1 

Co. Lit. 184 a. Sec also Hunt- 
lefa eaae. Dyer, 326 a; Cook v. Cook, 
2 Vem. 645; Bery v. White, Cowp. 
777 ; [Forrest v. Whiteway, 3 Exon. 
367; Be Windt v. Be Windt, L. B., 1 
H. L. 87.] 
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under the joint-tenancy (»), and the inheritanoo in tail descends cHAp.xxxn. 
to the issue (if any) subject to such estate for life (o). ‘ 

[Nor are those cases within the rule whore the devise is to Doviae to 
the first, second, and other sons of A. in tail, for this form of 
gift is held to imply succession (p).] they take buo- 

A bequest of chattels, whether real or personal, to a plurality joint-teiinnoy 
of persons, unaccompanied by any explanatory words, oonfors a chottels; 

joint, not a several interest (</), and that whether the gift bo by 
way of trust or not (r); and, notwithstanding the disposition of — in pocu- 
the Coui’ts of late years to favour tenancies in common, the niid residues^** 
same rule is now established as to money legacies, and residuary of personalty, 
bequests («), in opposition to some early authorities (/), and tlio 
doubts thrown out by Lord T/mrhir in Perkins v. Pat/nton {it). 

It is observable, however, that in another case (/') ho relied 
wholly upon the words of severance, as constituting the legatees 
of a money legacy tenants in common; from which Lord 
inferred that ho liad never made the observations imputt‘d to 
him {.)'); but Lord PMoii has referred to tlicm in a manner 
which leaves no doubt of the fact, althougli ho lias placed the 
general question beyond controversy, by stating his own opinion 
generally to be, “ that a simple bequest of a legacy or a residue 
of personal property to A. and B., without more, is a joint- 
tenancy” (y). 

The rule that a gift to two or more simply creates a joint- Halo applies 

to giftH to 
chiklieu aa a 


(») Wilkinson v. Spearman, iuD. P., 
cit. Cook V. Cook, 2 Vein. 545, and Cray 
V. WMs, 2 P. W. 629. See also Co. 
Lit. 182 a; [Edwards v. Champion, 3 
D. M. & (j. 202; Tnfncll v. liorrdl, 
L. R., 20 Eq. 194.] 

(o) Sometimes a i-esult of this kind is 
produced by the terms of the will, of 
which an example is afforded by Doe 
d. lAttleu'ood v. Green, 4 M. & Wcls. 229, 
where a testator devised his real estates 
to his nieces E. and J., equally between 
them, to take as joint-tenants, and their 
several and respective heirs and a.ssigna 
for ever; and it was held that they took 
estates as joint-tenants for life, with 
remainder, expectant on the dcceaso 
of the survivor, to them as tenants in 
common. [See also Folkes v. Western, 9 
Vos. 466; Ex parte Tanner, 20 Beav. 
374; Jladdelaey v. Adams, 22 ib. 2G6. 

(jp) Cradock v. Cradock, 4 Jur. N. S. 
626, citing Lewis d. Ormond v. Waters, 
6 East, 336. In the latter case it was 
said it would bo different if the gift 
were to "all andeve^the sons;" and 
Bo^Surteeav. Surtees, L.lt., 12 Eq. 400, 


acc. In Allgood v. Blake, L. R., 7 Ek. class; 
365,8Ex. 166, the woids "all and every 
the issue'* wore construcsf by the con¬ 
text to ho words of lunitatiou equiva¬ 
lent to “ heirs of the bwly.” 

(7) Lit. 8. 381;] Shore v. Billingsley, 

1 Vcm. 482; Willing v. Baiue, 3P. AV. 

113; Barnes v. Allen, 1 B. 0. 0. 181. 

(;■) Aston v. Sinallnian, 2 Vem. 556 ; 
[Bustard Y. Saunders, 7 Beav. 92.] 

(s) 1 Vem. 482 ; 2 P, W. 317, 529 ; 

3 ib. 113 ; 4 B. C. C. 15 ; 3 Ves. 629, 

632 ; 6 Ves. 129; 9 Vc.s. 197; [2 Y. & 

C, C. 0. 372.] 

(<) Cox v. (piantoch, 1 Ch. Gas. 238; 

Sanders v. Ballard, 3 Ch. Rep. 214 ; 2 
P. W. 489; [Taylor v. Shore, T. Jones, 

162.] 

(m) 1 B. C. 0. 118. Waimer v. Hone, 

1 Eq. Ca. Ab. 292, pi. 10, cited by his 
Lordship, does not apply, as it was the 
bequest of a leasehold house, and there 
were words of severance. 

(r) JoUiffe V. East, 3 B. C. C. 25. 
lx) See Morley v. Bird, 3 Ves. 630. 

(y) Crooke v. De Vandes, 9 Ves. 204. 
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ORAP. XXZXI. 


-although 

members of 
the class may 
become enti* 
tied at differ¬ 
ent times: 


JOINl-TENANCY, 

tenancy, applies indlsoiiminately to gifts to individuals and gifts 
to classes (s), including, it should seem, dispositions in favour of 
children, notwithstanding Lord JTardtrich^s objection in Itigden 
V. VaUier (a) to apply the construction to provisions by a father 
for his children, on account of its subjecting them to be defeated 
by survivorship. [It also applies to a gift to children in re¬ 
mainder, or quasi remainder, after a prior estate for life (6). Such 
a gift] it has been seen vests the property in such of the chil¬ 
dren as are living at the death of the testator, with a liability to 
be divested pro tanto in favour of objects [coming into existence 
during the prior life estate, each of whom takes a vested interest 
at his own birth, and, consequently, at a different time from the 
rest. In a conveyance at common law such a limitation, accord¬ 
ing to Lord Cohe, creates a tenancy in common. Thus,] “ if 
lands bo demised for life, the remainder to tho right heirs of 
J. S. and J. N., J. S. hath issue, and dieth, and after J. N. 
hath issue, and dieth, the issues are not joint-tenants, because 
the one moiety vested at one time, and tho other moiety vested 
at another time” (c). But his doctrine has been usually con¬ 
sidered as not applying to conveyances to uses {d) or to wills, 
a distinction [thus explained by Sir IF. P. JFood,V.-C .: “ Under 
a limitation in remainder of a uso to children, they are not, 
as they come in esse, let in with other persons who liave not 
the whole interest; but the whole body always hold the whole 
interest, letting in other members of the body as they come in 
esse. But at common law, when the interest has once vested in 
remainder; the interest must vest either wholly or in a moiety; 
it must bo either the one or the other, and there is no mode, as 
there is in a uso, of getting the entirety into the remainderman, 
and tlicn taking it out of him afterw'ords by the springing use 
as soon as the cestui que use comes in esse. Therefore, you 
have at once and for all to ascertain whether ho would take the 


[(a) “ Family,** V'ood v. Wood, 3 
Hare, 65; Gregory v. Smith, 9 Hare, 
708. “Next of kin,” Withy v. Matig/es, 
4 Boav. 358; Baker v. Gihmi, 12 Beav. 
101 . “ Issue,” Hilly. Nalder, 17 Jur. 

224; Williamsv. Jekyll, 2Yes,. 681] Be 
(’oWM«,46L,J.,Ch.ll9, 1 Oh.D.4G0.] 
(a) 2 Yes. 258. 

[(6) Oates d. Hatterley v. Jackson, 2 
Star. 1172; Mtnee v. Bagster, 4 De G. & 
S. \6%\Kemcorthy v. Ward, 11 Hare, 
196; Williams v. Hensman, 1 J. & H. 
646 ; M'Gregor v. M'Gt'cgor, 1 D. F. & 
J. 63; Buck v. Barieise, 2 Dr. & Sm. 
610; Be Corlass, 45 L. J., Ch. 119, 1 Ch. 


D. 460 (issue); Amies v. Skillem, 14 
Sim. 428, also is generally cited as in 
point; but if (as the V.-C. held) the 
fimd there vested in all the children at 
the same moment, i. e. at the death of 
the tenant for life, the question did not 
ariso: and so in Bridge v. Yates, 12 Sim. 
615, and Koble v. Stote, 29 Beav. 409.1 
(e) Co. Litt. 188 a. 
f (d) Matthews v. Temple, Comb. 467, 
1 Ld. Ba]rm. 311, nom. Earl of Sussex 
v. Temple ; Stratton v. Best, 2 B. C. C. 
233; Doe6.. Alien y. Ironmonger, 3 East, 
533; Sugd. Gilb. Uses, 131, l35, and 
n. (10). 
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[whole or a moiety: the intent being that ho should take a 
moiety and not the whole, if ho took the whole it would be 
against the intent. The result is, he takes a moiety and liolds 
it in common witli the donee of tlie other moiety. A deviso 
stands on the same footing in this respect as a conveyance to 
uses; and in the case of a trust a Court of Equity will follow 
what is said to be the reason of the rule on uses and devises, 
viz. the intent; and the intent, os appearing by the words, is to 
create a joint-tenancy” (e). 

Two examples will sufficiently illustrate the rule as applied to 
wills. Thus, in Oaics d. Hatterlcy v. Jacl'son (/'), where lands 
were devised to A. for life, remainder to B. and her children and 
their heirs; it was held that B. took as joint-tenant with her 
children, and that it was no objection that the estates might 
commence at different times. 8o in MHimjor v. M^Gmjov (//), 
where a testator gave his personal, and the money to arise by 
sale of his real, estate in trust to pay the income to his children 
living when the youngest of them should attain twenty-one in 
equal shares for their respective lives, and after the death of any 
of them, then as to an equal portion of the fund proportionate to 
the number of children then living, in trust for the issue of the 
child so dying: it was hold that the issue (construed children) 
took as joint tenants. And where the gift, after a life interest 
to A., was to all ami (‘very her child and children, and his, her 
and their executors, &c., the same construction prevailed (A). 

But where the remainder is limited to vest in such only of 
the class as attain twenty-one, then of necessity a tenancy in 
common is created; for there may be several children, some of 
age, others not, and those who have contingent interests cannot 
take as joint-tenants with those who have vested interests, since 
there is no mutuality of survivorship (/). 

But where a fund is given to several or their issue share and 
share alike, or to bo divided among such as may be living at a 
stated time and the issue of such as may then he dead, the issue 
(in either case) to take their parents’ share, the general rule is 
to read the words of severance as affecting the interests of the 
parents only. Thus, in Briilge v. YiUes {k)y where a testator gave 

[{«) 11 Hare, 196. See Sainme’i/eaK’, (/) jraodt/ate v. Unirin, 4 Sim. 129, 
lSKep.55; 1 Rop. 101. as explained 1 J). ¥. & J. 74; seo 

(/) 2 Str. 1172. ahoJfand v. Xorth, 33 L. J., Ch. 656, 

(a) 1 D. F. & J. 63. (immediate gift to two by name as 

(A) Morgan Y. lirittm,'L.'R., 13 Eq. they come of age”); Jte Jeaffreson't 
28. See also Surtees y. Surtees, L. R., Trusts, L. R., 2 Kq. 282, 283. 

12 Eq. 400, 406. (A) 12 Sim. 646 ; see also Amies 
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CHAP. XXXII. 


-but not 

if the gift 
vents in them 
at different 
ages. 


Tenancy in 
common not 
implied in 
substituted 

gift; 
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—^ nor in 
gift of ac¬ 
cruing Bhatcs: 

-nor from 

another gift 
oonnectm by 
the word ’ 

“ also.” 

Wliether, 
under gift to 
A. and Ids 
children, they 
toko con¬ 
currently. 

Bistinot gifts 
of same lands 
to difforent 
persons, cre¬ 
ates a joint 
tenancy. 
Executory 
trusts. 


JOINT-TENANCY, 

[the produce of his real and personal estate in trust for his wife 
for life, and after her death “to he equally divided among his" 
children wlio should he then living, and tlio issue-of such of them 
as should ho then dead, such issue taking only” the deceased 
parent’s share; it was held that the terms of severance referred 
only to the children, and that the issue of a deceased child, 
though taking in common with the surviving children, yet 
inter se were joint-tenants of their parent’s share.' It is other¬ 
wise if the words of severance are repeated and would ho tau- 
tologous unless applied to the issue (/). So, aecruing shares 
will not ho held in common merely hecauso that* quality is 
attached to the original shares (w/). Neither will words import¬ 
ing a tenancy in common in one bequest ho extended hy impli¬ 
cation to another bequest which is connected with tho former hy 
the term “ also ” («). 

Beferenco should here ho made to those cases, more fully dis¬ 
cussed hereafter (o), where a gift to A. and his children has, on 
slight grounds, been held not to create a joint-tenancy in parent 
and children, which is its jirimary effect, hut to make A. tenant 
for life, with remainder to his children. It has been already 
seen that where one devises his lands to A. in fee, and in another 
port of his will devises tho same lands to B. in fee, the weight 
of authority inclines to a joint-tenancy between A. and B. (jj).] 

It should he^hserved, that, in carrying into effect executory 
trust®, tlie Courts will not make the objects joint-tenants, with¬ 
out a positive and unequivocal expression of intention to that 
effect. Thus, where ( 7 ) trustees were directed, as soon as tho 
testator’s throe daughters attained their respective ages of twenty- 
one, to convoy to them and tho heirs of their bodies and their 
hoirs as joint-tenants, and, for want of such issue, over; Lord 


[v. Skilleni, 14 Sim. 428; Fmny v. 
Clarke, 1 1). P. & J. 425, per Turner, 
L. J. ; J!^ak v. Manloicall, 32 Beav. 28; 
Coe V. Jiiyy, 1 N. R. 536 ; Lanphicr v. 
Buck, 2 J)r. & Sm. 499 ; Jfeasman v. 
Bcarsc, L. R., 11 Eq. 622, 7 Ch. 275. 
But SCO Crosthicaite v. Beau, W. N. 
1879, p. 93. 

U) Lyon v. Coward, 16 Sim. 287: 
and SCO Att.-Gen. v. Fletcher, L. R., 
13 Eq. 128 ; Hodges v. Grant, L. R., 
4 Eq. 140. 

(>h) Webster '*s ease, 3 Leo. 19, pi. 45; 
Jones V. Mall, 16 Sim. 600; Leigh v. 
Mosley] 14 Beav. 605. 

(m) Cookson V. Bingham, 17 Beav. 
262; and sec cases cit^ Vol. I. p. 499. 
ip) See Newill v. yewill, L. R., 7 


Ch. 253, and other cases^ost, Ch. 
XXXVIII. 

(jj) Vol. 1. p. 476.] 

(q)^arryat v. Townly, 1 Ves. 102. 
[See also Synge v. Hales, 2 Ba. & Be. 
499 ; Taggart y. Taggart, 1 Sell. & Lef. 
84; Owen v. Fenny, 14 Jur. 359; Head 
v. Jiandall, 2 Y. & C. C. C. 231; Mayny, 
Mayn, L. R., 6 Eq. 160. But see White 
v. Briggs, 2 Phill. 585; and a trust to 
settle or convey {I)e Haeilland v. Be 
Samnarez, 14 W. R. 118; Be Bellasis* 
Trusts, L. R., 12 Eq. 218) or that pro¬ 
perty shall ‘ ‘ be loft ’ ’ {Hence v. Bagster, 
4 De Gr. & S. 162 ; jSoble v. Stow, 29 
Beav. 409} is not necessarily executoir. 
See farther on this subje^ post, Ch. 
XXXVI. 8. 2. 
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Hardimcke decreed that the conveyance should ho made to tho chap. xxxu. 
daughters us tenants in common in tail, with cross-remainders, 
which he thought was the best mode of giving effect to these 
words. [And in Alloway v. Allou'ay (>•), whore 6000A liaving 
•been given to and among such children as A. should appoint, A. 
made her will thus: “ Robert give three of tho 6000/. I wish to 
have given to the two elder girlson the ground that this was 
a direction.to Robert to deliver to each of tho two appointees 
her separate share,*it was held that they took in common.] 


II. The question next to be considered is, what words will 
operate to create a tenancy in common. It may bo stated 
generally, that all expressions importing division by equal or 
ttaequal («) shores, or referring to the devisees as owners of 
respective or distinct interests, and even words simply denoting 
equality, will have this effect. Thus, it has been long settled 
that tho words “equally to bo divided” (/), [or “to bo 
divided ” (?<!),] will create a tenancy in common; and so, of 
course, will a direction that the subject of gift shall “ bo dis¬ 
tributed in joint and equal proportions ” {x). 

A devise or bequest to several persons, “equally amongst 
them ” {y)y or “ equally ” (s), [or “ in equal moieties ” (</), or 
“share and share alike” (J),] or “respectively” (r), or with a 
limitation to their heirs “as they shall severally die”(</), [or 
“to each of their respective heirs ” (/>), or “ to their executors and 
administrators respectively ” (/) ] or to several “ between ” (^), 
[or “ amongst” them (4), or to “each ” of several persons (/),] 


Wliat words 
create a 
touanoy in 
coinmou. 


“To 1)0 
divided.” 

“ Tn joint aud 
cqnnl propor- 
tious.” 

“ EquaUy.” 


“ Rospoc- 
tively.” 

“ Severally.” 
“ Each of 
thmr rospoc- 
tivo heirs.” 
“Between.” 


[()•) 4 Dr. & War. 380. ^oaMatlietcs 
V. Boicman, 3 Anst. 727.] 

(«) Gibbon v. IFarner, 14 Vin. Ab. 
484, 485. 

(0 3 Rep. 39 b;] 1 Salk. 226; 1 
Vem. 65 ; 2 Voru. 430 ; 1 Eq. Ca. Ab. 

292, pi. 6; Moore, 694; 1 R W. 34, 
14; 1 Ld. Raym. 622; 12 Mod. 296^ 2 
P. W. 280; 3 B. P. C. Toml. lof; 1 
Wils. 165; [1 Vos. 13, 165; 1 Atk. 493, 
494;] 3 B. C. 0. 25 ; ib. 215; 1 D. & 
Ryl. 52; 6 B. & Aid. 461, 636. 

[(«) Chapman v. Peat, 1 Ves. 542; 
A^erman v. Burrows, 3 V. & B. 54.] 
(<} Ettrieke v. Etlricke, Amb. 656. 
\y) Warner r. Sons, 1 £q. Ca. Ab. 

293, pi. 10. 

(z) Zewen v. JDodd, Moore,* 558, pi. 
759; Cro. El. 443, 695 {Leicen v. Cox); 
Penn v. Gaskin, Cowp. 667. 

[(a) Harrison v. Foreman, 6 Ves. 206. 
(5) Rudge v. Barker, Ca. t. Talb. 121; 


“Amongst.” 

Heallw V. HeaGie, 2 Atk, 122; Perry v. “ V.acli ” of 
Woods, 3 Ves. 201.] several. 

(c) Torrett v. Frampton, Sty. 431; 

{^Stephens v. Hide, Ca. t, Talb. 27;] 

Fo>kes V. Western, 9 Ves. 450. See also 
Marryat v. Townly, 1 Ves. 102; \Hawes 
V. Hawes, ib. 13, 1 Wils. 165; Vander- 
plank V. King, 3 Haro, 1.] 

(4) Sheppard y. Gibbons, 2 Atk. 411, 

[(e) Gordon v. Atkinmt, 1 Do G. & 

S. 478. Compare Ex parte Tanner, 20 
Beav. 374, 

{/) Re Moore's Trusts, 31 L. J. Ch. 

368.] 

{g) Lashbrook v. Cock, 2 Mer. 70; 

\Att.~Oen.v. Fletcher, L.R., 13Eq. 128. 

(A) Campbell v, Campbell, 4 B. C. C. 

15; Richardson v. Richardsongd^ Sim. 

526. 

(i) Eales v. Cardigan, 9 Sim. 384 ; 

Hatton V. Finch, 4 Beav. 186.] 


J.—VOL. II. 
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CHAP. XXXTT. 


“ All to hare 
part alike,” 
&c.. 


Chargee upon 
the legfateea 
in moietieB. 


Direction in 
resiicctof one 
legntoo’s 
"ahare.” 


JOINT-TENANCY, 


has been held, in contradiction of some of the very early 
cases (/’), to make the objects tenants in common. And a 
similar construction has been given (/) to a devise to several 
their heirs and assigns, “ all to have part alike, and every of 
them to have as much as the other.” So, where (m) the devise 
was to A. and B. of lands, “tohe enjoyed alike,”Lord 
held that they were tenants in ooraraon, considering that word 
as synonymous with equally. 

Again, where {n) A. bequeathed a term 6f years to her two 
daughters, they paying yearly to her son 25/. by quarterly 
payment!*, viz. each of them 12/. 10.9. yearly out of the rents of 
the premises, during his life, if the term so long continued; 
Jefhericft, L. 0,, held this to he a tenancy in common, the 25/. 
hehig to be paid by the daughters in moieties. 

In another case (o), A. bequeathed his personal estate to his 
sons E. and J., and provided that if J. should be desirous to be 
put out apprentice, a competent sum should be raised “ in part 
of the share ” to which he would become entitled; and Mac- 
donald^ C. B., held that the latter words were decisive of the 
testator’s intention to create a tenancy in common. [Again, 
where by will residue was given to A. and B., and by codicil 
the testator desired that 0. should “ participate ” with them, it 
was held they wore all tenants in common (p), and a gift to 
two, witli survivorship as to oue moiety, has been held to nega¬ 
tive the general right of survivorship characteristic of a joint 
tenancy, and to create a tenancy in common ((y).] 

The preceding cases evince the anxiety of later judges to give 
effect to the slightest expressions affording an argument in 
favour of a tenancy in common; an anxiety which has been 
dictated by the conviction that this species of interest is bettor 
adapted to answer the exigencies of families than a joint-tenancy, 
of which the best quality is that the right of smwivorship may, 
at the pleasure of either of the co-owners (if personally com¬ 
petent), he defeated by a severance of the tenancy. 


(i) See Lotven v. Bedd, 2 Aud. 17. 
n)ut from the correBpoudouce iu dale 
(Mich. T. 37, 38 £liz.), this seems to be 
•the same ease as Leivcn v. Boddy in C. B. 
Oro. £liz. 443; in which latter report it 
appears that Audermi, C. J. (the re¬ 
porter of loiirn V. JBedd), and Walmes- 
fcg„_J.fwere for the joiut-tenanor, 
against Oicen and Beaumont, JJ. In 
Toth. 143, is cited a case of Loxcen v. 
Lou'm, also apparently the same case, 
and held a tenancy in common.] 


(/) Thorowgood'v. Collins, Cro.Car. 76. 
Soe olso Bags v. Page, 2 P. W. 489. 

(»») Zoveaeres d. Mudge v. Blight, 
Cowp. 352. 

(») Keic V. Bouse, 1 Vem. 368, 1 £q. 
Ca. Ab. 292, pi. 7. [See also Miltcard 
V. hlilward, cited 2 Atk. 309.] 

(o) Gnat V. Laurence, Wi^t. 395. 
[See also Ige v. King, 16 Bear. 46. 

(p) Bobertsm v. Fraser, L. R., 6 Ch. 
696. 

(q) Paterson v. Bolland, 28 Bear. 347; 
Bgres r. Bytes, L. B., 11 Eq. 639.] 
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This leaning to a tenancy uncommon was acknowledged in chap. xxxn. 
a case (r) where a testator bequeathed to A. and B. 10,000A, Loaning iu 
to be equally divided between them when they should arrive favour of 
at twenty-one years, and to carry interest until they should 
arrive at that age. It was contended that the fund was to be 
divided at ticenty-oney the legatees in tho moantirao taking it 
jointly; and that, therefore, by tho death of ono under ago, it 
survived to the other; but Lord Tharlow decided otherwise; 
observing that the Court decrees a tenancy in common ns much 
as it can. 

[So where a testator bequeathed a sum to trustees in trust 
“to pay assign and divide the same equally' between all tho 
children ” of his daughter, “ if more than one as joint-tenants^ 
and if but one then to that one child” {j ); Sir J. Stuart^ V.-C., 
held that the children took as tenants in common, although tho 
testator had elsew’hore bequeathed the residue of his estate unto 
and equally between two of his grandchildren “ ns tenants in 
common.” 

However, in Jiarker v. Gites (t), where a testator devised 
** to A. and B., and the survivor of them, and thoir heirs and 
assigns, to be equally divided between them, share and shoro 
alike,” it was held that tho words equally to be divided rofeiTed 
only to the heirs, and, therefore, that A. and B. were joint- 
tenants for life, with several inheritances to them in common. 

But tho terms of gift are not often capable of being thus 
split up, and words of survivorship will not generally bo held 
to defeat the tenancy in common, but rather to p(Jint out a 
particular period for ascertaining who are to be tho devisees; 
leaving such devisees, when ascertained, to take as tenants in 
common («). 

In a gift to the children of several persons “respectively,” To children 
tho word may have the effect only of attributing to each parent parente “re- 
his own children, and of causing the property to devolve per spectively.” 
stirpes; the children taking inter se as joint-tenants {x). 


(r) JoUiffe v. Eant, 3 B. C. C. 25. 

[{«) Booth V. Alington, 27 L. J. Ch. 
117, 3 Jur. N. S. 835. 

(0 2 P. W. 280, 3 B. P. C. Toml. 104. 
(«) Bindoii y. Earl of Suffolk, 1P. W. 
98; Pernf v. JFooda,SYcs. 204; Bussell 
V. Long, 4 Ves. 561; Smith v. Horloek, 
7 Taunt. 129; Ashford v. Hahies, 21 
L. J. Ch. 496. But see Moore v. Cltg- 
hom, 10 Beav. 423, as to which qu. 


JladdeUftj v. Adams, 22 ih. 266. In 
Brown v. Oakshot, 24 Beav. 254, thero 
was a devise of a teiin to trustees upon 
trust to pay certain annuities, and the 
surplus to A. and B. in equal shares, 
and subject thereto a devise to A. andB. 
in fee, and itwas held they took the sur¬ 
plus rents during the term as tenants in 
common, but the fee os joint-tenants, 
(x) Re Hodgson's Trust, 1K. & J. 178; 
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CIUP. xzxu. 


Annuity to 
Bovoralin 
common *'for 
their lives and 
the life of tlie 
survivor.” 


Words creat¬ 
ing a tenancy 
in common 
rojected by 
forco of con¬ 
text. 


JOINT-TENANCY. 

[When annuities are given^o two or more* persons in terms 
which constitute a tenancy in common, the interests of the 
annuitants will not he varied merely by reason of the annuities 
being given “ for their lives and for the life of the survivor 
these words ore sufficiently satisfied by their literal interpretation 
as fixing the duration of the annuities, and, therefore, upon the 
death of each annuitant his annuity will devolve upon his 
representative during the life of the survivor (y). But where 
an annuity was given to each of two persons “ for their lives, or 
tho life of the longest liver of them, for their or her own absolute 
uso and benefit,” it was held that reddendo singula singulis, tho 
two annuities were to be for the benefit of the annuitants during 
their joint lives; and after the death of either, then during the 
life of the other both were to be “ for her own use and benefit” (s).] 

Of course expressions which, standing alone, would create a 
tenancy in common, may be controlled and neutralised by the 
context; and such, it seems, is the effect of the testator’s 
postponing the enjoyment of an ulterior devisee or legatee 
until the decease of the survivor of the several co-devisees or 
legatees for life, which, it is thought, demonstrates an intention 
that tho property shall, in the meantime, devolve to the sur¬ 
vivors under the jus accrescendi which is incidental to a joint- 
tenancy. 

Thus, in Armstrong v. Eldridge («), whore a testator devised 
the residue of his real and personal estate to trustees, in trust to 
sell, and apply the interest from time to time to the use of his 
grandchiMren F., C., E., and M., equally heticeen them share and 
share alikcy for and during their several and respeotiva(jiatural 
lives, and after the decease of the survivor of them, in trust to 
apply the principal to and among the children of his grand¬ 
children : Lord Thurlow said that although the words “ equally 
to be divided,” and “ share and share alike,” were, in general, 
construed in a will to create a tenancy in common, yet where 
tho context shewed a joint-tenancy to be intended, the words 
should be construed accordingly; and in this case the interest 
'was to be divided among four while four were living, among 

^jSobgen y. Neale, L.R., 11 Eq. 48. And p. 643. 

SCO Davis V. Bennet, 31 L. J, Ch. 337 (s) Satton v. JFitieh, 4 Beav. 186.] 

(where further words of seyeranco (a) 3 B. C. C. 216. See also Doed. 

created a tenancy in common): and cf. . Calkin y. Tomkinson^ 2 M. & Sel. 165 ; 
Re Moore's Trusts, ib. 3G8, ante, n. 257. Cranswiek y. Pearson, 31 Beay. 624, as 

{u) Jvnes y. Randall, IJ. &w. 100; to which see per Roll, L. J.', L. R., 3 
Rales y. Cardigan, 9 Sim. 384 ; Bryan y. Ch. 186. 

Tufigg, L. R., 3 Ch. 183, stated Vol. I. 



PDF Compressor Pro 


AND TENANCfT IN COMMON. 

thi^ while three were alive, nothing was to go to the 
children while any of the mothers were living. 

And the same construction has prevailed even where the 
ulterior devise was not, in terms, after the decease of the survivor, 
hut after the decease or the deceases of the prior legatees; it 
being considered that the property is not to go over until the 
decease of all the legatees, though the words, especially in tho 
latter case, might seem to admit of being construed after tho 
** respective ” deceases, if the Court had felt particularly anxious 
to avoid the rejection of the words creating a tenancy in common. 

Thus, in Tuckennan v. Jefferies (/;), whoro the testator devised 
to A. and B., to be equally divided between thorn during their 
natural lives, ami after the deceases of A. and 13. to the right 
heirs of A. for ever: it was held that they were joint-tenants, 
notwithstanding the words “equally to bo dividedit being 
considered that the whole was to go over to the heirs of A. at 
once on the decease of the survivor, not that they should take 
by moieties at several times. 

So, in Pearce v, Edmeades (c), where a testator bequeathed 
the residue of his estate to trustees, in trust to pay tho interest 
dividends and produce thereof to his daughter M. for life, and 
after her decease unto and between her two children E. O. and 
G. G. , during their res/pcctice lives in equal shares; and from and 
after the decease of the said E. G. and G. G., upon further trust 
to pay or transfer and divide the same unto and between all and 
every tho child or children, if more than one, of the said E. G. 
and G. G. in equal shares; and if but one then to 'such only 
child, and if there should be no child of the said E. G. and G. G. 
living at the time of their decease, or boni in due time after the 


{b) 3 Bac. Ab. Joint-Tenants (F), 
G81, Gthe(l.,[Holt, 370,11 Mod. 108-9. 
See also Stephens v. Hide, Ca. t. Talb. 
27; Malcolm v. Martin, 3 B. C. 0. 50, 
(but as to wbicb see cases post, p. 263, 
n. (/)); Townlcy Bolton, 1 My. & K. 
148; MDermott v. Wallace, 6 Beav. 
142; Altv. Gregory, 8 D. M. & G. 221; 
Begley v. Cook, 3 Drew. 662. See and 
of. lie Jlrakeley'e Bstate, 19 Beav. 395. 
There will be no implied survivorship 
whare such a gift over is preceded by 
separate e^ts of distinct properties for 
life, Stcan v. Holms, 19 Bear. 471; 
Sarel v. Sarel, 23 Beav. 87 ; Bill v. Bill, 
ib. 446; Brown v. Jarvis, 2 D. F. & J. 
168 (where the gift over was, “ after 
the decease of every of them”); Stevens 
V. Byle, 28 Beav. 388: nor, if there is 


no limitation expressly for the lives of 
the donees, but tho gifts are still sepa¬ 
rate ; in such case the uitcres^ passes 
to the resjwctive representatives till tho 
gift over takes effect, Bignohl v. Giles, 
4 Drew. 343. An express gift to tlie 
survivors in one event would seem to 
exclude an implied gift to'them in the 
alternative event, Coates v. Hart, 32 
Beav. 349. But if the share of one co- 
tenant fur life is given (until the final 
gift over) to his children, if any; this 
leaves tho implication in favour of sur¬ 
vivors untou^ed if there are no chil¬ 
dren, Walmsley v. Foxhall, 1 D. J. & S. 
605.] 

(c) 3 Y. & C. 246; {Ashky v. Ashley, 
6 Sim. 358.] 


261 
oiur. xxzii. 


“After dfl- 
ceaso of H. 
and G.” rood 
after decease 
of survivor. 
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CHAP. xxxn. 


Hemark on 

pi^ceding 

oases. 


JOINT-TENANCY, 

death of the said G. G^., then upon further trust for the testator’s 
legal personal TOpresentatives. The testator and E. G. died, the 
latter leaving children, whereupon the entire income was claimed 
by G. G. as the only survivor; and Lord Abinger, 0. B., held 
that he was entitled. “ It has been settled (he said) by a series 
of decisions, that the words ‘ respectively,’ and ‘ in equal shores,* 
when not controlled by other words in a will, shall be taken to 
indicate the nature of an estate or interest bequeathed, and 
shall constitute a tenancy in common. But when these words 
are combined with or followed by others which would make a 
tenancy in common inconsistent with the manifest design of 
the subsequent bequest of the testator, they may be taken to 
indicate, not the nature, but the proportion of the interest each 
party is to take. In the present case the bequest to G. G. and 
E. G. during their lives, is of the interest and dividends only 
of the residue of the testator’s estate. The corpus of the 
residue is not to be divided or possessed by the legatees till 
after the decease botli of G. G. and E. G.; and then it is to 
be divided amongst such of their children only as shall be 
living at the death of the survivor. It is clear, therefons, that 
the mass of the property is to be divided amongst the children 
who might survive both the parents, per capita and not per 
stirpes. This would be quite inconsistent with a tenancy in 
common of the parents. Again, the testator, by his care in pur¬ 
suing this property through three generations, and bequeathing 
it, upon failure of these, to his then personal representatives, 
shews thaf he meant to die intestate of no part of it; but as the 
interest and dividends only are devised to his grandchildren 
G. G. and E. G., and nothing is devised to their children till 
the death of both, it would follow that,if G. G. is not entitled 
to the whole interest and dividends accruing after the death of 
E. G. during his life, the portions of interest and dividends 
which she took in her lifetime would be undevised during the 
remainder of G. G.’s life.” 

As in the three preceding cases no act had been done to 
sever the joint tenancy (if any) between the several devisees or 
legatees, it was not necessary to determine whether the effect of 
the will was to confer a joint-interest, with its incidental right 
of survivorship, or to create a tenancy in common with an 
implied' gift to the survivor for life. Indeed, no allusion is 
made to the latter point, except in Pearce v. Edmadea^ and 
even there it does not appear to have formed the prevailing 
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ground of determination, though perhaps less violence is done 
to the language of the will by implying a positive gift to the 
survivor than by rejecting the words of severance {d). 

[But the Court will not construe the will as postponing the 
distribution of every part until the death of the survivmg tenant 
for life, unless an intention so to do is clearly indicated; although 
the gift in remainder is in terms of the whole fund, and appears 
therefore to have a simultaneous distribution in view, yet, if a 
tenancy in common is more consistent with the general context, 
it will be established especially in favour of children, in spite of 
the apparently antagonistic teims(e). And this construction is 
readily made where, after the gift to several for life, the re¬ 
mainder is not “ after their death,”* but “ at their death ; ” for 
the Hteral meaning, viz. the simultaneous death of all, could not 
have been contemplated, and “ at their respective deaths ” is a 
meaning more likely to suit the intention than “ at the death of 
the survivor ” (/). 

Whore the will creates a tenancy in common with e.rpress 
survivorship, there is, of course, no pretence for implying a 
joint-tpnancy (//), and each devisee or legatee will have, not a 
severable interest, but an interest with a contingent gift over to 
be ascertained only by the event. But in Coohon v. Biiir/’ 
hatn (A), where a testator devised his estates to his daughters, 
A., B., and C., to be jointly and equally enjoyed or divided in 
the case of the marriage of any of them; and they, or the sur- 


esAp. xzzn. 


lutentiun 
must bo clear. 


Gift over “ at 
their death.” 


Tenancy in 
common, with 
express sur¬ 
vivorship, 
not a joint- 
tenancy. 


1(d) Surd V. letUhaU, Sty. 211, 14 
Vin.Ab. 182, pi. 6 .] Where the objects 
are more than two, tlie implication, in 
order to complete the purpose of filling 
up the chasm which would otherwise 
occur between the decease of the first 
and last of the tenants for lifS, must 
either give joint estates canying tlie 
light of survivorship, or, which would 
seem better, most, onthedeceaseof each 
tenant for life after the first, deal with 
the accruing share or shares of such 
deceased tenant or tenants for life in 
like manner, for instance, suppose the 
devise to be to A., B., and C., os tenants 
in common for life, and after the decease 
of die survivor, over. A. dies; upon 
which A.’s diare passes to B. and C., it 
is presumed, as tenants in common. 
NeztB. dies; his original share devolves 
by implied devise to C., but unless his 
oeoming share (i. e. the one-half of A .’8 
share wmch come to B. on A.’s decease) 
can pass to C., sudi share would be un- 
diqwsed of during the remainder of his 


(C.’.**) life. The iiiiplicatien therefore, 
if admissible at all, must, it is pre¬ 
sumed, in order to complete its pur¬ 
pose, give B.’s accruing share, as well 
as the original one, to C. \_Minton v. 
Cave, 10 Jur. 86. See also Marrynt v. 
Townlt/, 1 Ves. 102. 

(e) ilawkins v, Jlamci'toii, 16 Sim. 
4!0; Eu'itufton v. Fchh, 16 Jur. 398; 
J}oe d. Patrick v. Itoylc^ 13 Q. B. 100; 
and see Atkinson v. JloUby, 10 H. L. Ca. 
313,325. 

(/) An'oio V. Melliah, I De G. & S. 
355; Wilks v. Douglas, 10 Beav. 47 ; 
Re Laveriek's Estate, 18 Jur. 304 ; Tur¬ 
ner V. Whittaker, 23 Beav. 196; Archer 
V. Legg, 31 Beav. 187 ; Wills v. Wills, 
L. E., 20 Eq. 342.. 

(jg) Doe d. Borwell v. Abey, 1 M. & 
Sel. 428 ; Hatton v. Finch, 4 Bear. 186; 
Saddelsey v. Adams, 22 Beav. 275 ; 
Minton v. Minton, 9 W. E. 586; Taaffe 
V. Contnee, 10 H. L. Ca. 64, 78. 

. (h) 17 Beav. 262,3 D. M. & G. 668.] 
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oEAp. xxxn. [vivor in case of death, were authorized to dispose of the somehy 
will or assignment as they should think proper: it was held hy 
Sir tT”. RomUbji M. E., that the three daughters took as joint tenants 
in fee, and that A. and B. being dead, the whole had surviTed 
to 0.; and Lord Cranworth inclined to the same opinion; hut 
as ho thought that if it were not so the surviyor alone had 
power under the latter clause to dispose of the fee hy will, it 
was unnecessary to decide the point.] 


DiBiioction 
between joint- 
tenancy and 
tenancy in 
common aa to 
lapse, &c. 


Gift implied 
from power 
creates a 
tenancy in 
common. 


III. It follows as a consequence of the survivorship which is 
incidental to a joint-tenancy, that if the devise fail os to one of 
the devisees, from its being originally void (i), or subsequently 
revoked (A-), or by reason of the decease of the devisee in the 
testator’s lifetime (/), the other or others will take the whole. 
But the rule is different as to tenants in common, whose shares, 
in case of the failure {m) or revocation of the devise to any of 
them, descend to the heir-at-law (or if the will is subject to 
1 Yict. c. 20, the residuary devisee) of the testator («): imless 
the devise be to the objects as a class, in which case the indi¬ 
viduals composing the class at the death of the testator are 
entitled among them, whatever be their number, to the entirety 
of the subject of gift (o). 

Here it may be observed, that where, in the absence of an 
express gift, a trust is raised by implication in default of execu¬ 
tion of a power of distribution (p), it is now settled that the 
objects take as tenants in common (</), [and] it should seem that 
under an implied gift resultmg from a power of selection^ [the 
same rule prevails (r).] 


(j) Powset V. Sxceety Amb. 175 [(void 
for iincertaiuty^; Young v. Paviet, 2l)r. 
& Sm. 167 (devisee attesting witness).] 
(A-) Rumphreg y. Tayleur, Amb. 136; 
[^Larkins v. Larkins, 3 S. & F. 16; Short 
V. Smith, 4 East, 419 ; Ramsay v. Shel- 
merdine, L. B., 1 lilq. 129, cited ante, 
p. 165 ; and see Yol. I. p. 340.1 
(i) Pavis V. Kemp, Cart. 2,1 Eq. Ca. 
Ab. 216, pi. 7 ; IBttffar v. Bradford, 2 
Atk. 220; Morl^ v. Bird, 3 Yes. 628. 

(m) Owen v. Owen, 1 Atk. 494; Nor¬ 
man V. Fraser, 3 Hare, 84. It has been 
held that an appointment void as to an 
ascertained part (as being to a stranger) 
follows this rule though in terms which 
generally create a joint-tenancy, Re 
Kerr's Thuts, 4 Ch. D. 600.1 

(n) Creswell v. Cheslyn, 2 Ed. 123, 3 
B. F. G. Toml. 246 ; [Boukott y. Soul- 
cott, 2 Drew. 26. 


(o) Shaw V. M'Mahon, 4 Dr. & War. 
431; Clark v. Phillips, 17 Jur. 886; 
Knight v. Gould, 2 My. & K. 296; 
Pimond v. Bostock, L. B., 10 Ch. 360; 
Fell y. Biddolph, L. B., 10 0. P. 701; 
Re Coleman and Jarrom, 4 Ch. D. 166 ; 
Lepine T. Bean, L. B., 10 Eq. 160. See 
alw Yol. I. pp. 326, 341. But see and 
consider Re Chaplin's Trusts, 33 L. J. 
Ch. 183, cited ante, Yol. I. 269, n.] 

(p) See Yol. I. p. 860. 

(V) Reade y. Reads, 6 Yes. 744; {Cat- 
terton y. Sutherland, 9 Yes. 446; Re 
Phene's Trusts, L. B., 6 Eq. 346 (to 
trustees ** for the children of A. to do 
what the trustees think best,”) over¬ 
ruling v. Andrew, 1 Yes. 67, 

[asxdLiotdiHardwieke's dictum in Puke 
of Marlborough y. Lord Qodolphin, 2 ib. 
81. 

(r) Att.-Oen. v. Poyley, 4 Yin. Ab. 
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Where a power is given by will to appoint property among chap, xzxzi. 
several objects, and the subject, in default of appointment, is Effect upon”* 
given to them individually (and not as a class) as tenants in Jf 
conmotiy a question sometimes arises whether, by the death of shares, 
any of the objects, the power is defeated in respect of the 
shares ,of those objects. The established distinction seems 
to be, that if all the objects survive the testator, and one of 
them afterwards dies in the lifetime of the donee of tho 
power, the power remains as to tho whole (s). But, on tho 
other hand, if any object dies in the testator’s lifetime, by 
which the gift lapses pro tanto, the power is defeated to the 
same extent {t). 

If, however, under the gift in default of appointment, tho 
objects are joint-tenants, or the gift is to a class, of course 
the decease of any object, even in tho testator’s lifetime, 
as it does not occasion any lapse, leaves the power wholly 
unaffected. 

It may bo observed, that, as an appointment cannot be made 
in favour of a deceased child whoso share under the gift over 
had vested, the only mode by which the testator’s bounty can be 
made to roach his representatives is to leave a portion of tho 
fund unappointod; in which case the representatives of tho 
deceased child will take his share (but of course only his share) 
in the unappointed portion. Lord Eldon ^ it is true, expressed 
his disapproval of this “ device,” in Butcher v. Butcher («); but 
ho appears to have objected to it as proceeding upon the erroneous 
notion that it was necessary to enable the donee to appoint the 
remainder of the fund to the surviving objects: whereas, accord¬ 
ing to Boyle v. Bisho}) of Peterborough^ his power is extended 
over the whole fund. To avoid all such questions, powers have 
usually been framed so as to authorize an exclusive appointment 


[485, pi. 16; Harding v. Glyn, 1 Atk. 
469 ; Re White's Trusts, Joh.6b6 (“for 
su<ih of my children as my trustees may 
think fit”).] 

(s) Soyle V. Bishop of Peterborough, 
1 Ves. jun. 299; Butcher v. Butcher, 9 
Ves. 382, IV. Sc B. 79; [Paske v. Hasel- 
foot, 33 Beav. 125.] 

it) Jtcade V. Reade, 6 Ves. 744 ; see 
also Sn^d. Pow. 8th cd. 419, where 
g^eat pains have been taken to establish 
the position in the text, in opposition to 
some remarks of the present writer in 
his volume appended to Powell, Dev. 
3rd ed. 374, which remarks he has not 
here repeated; for though he is still 


iinablo to discover any solid ground 
for tho alleged dilTcrcnco of effect in 
regard to the power, where tho partial 
failure of tho gift takes place before 
and where it takes place after the death 
of the testator, yet as the cases com¬ 
mented on by the distinguished writer 
in question seem to favour such a doc¬ 
trine, and as it is really of more im¬ 
portance that the rules on such points 
should be certain than that they should 
be decided in the manner most consis¬ 
tent with principle, he has not felt dis¬ 
posed to revive the discussion. 

(m) 1 V. & B. 92. 
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# * 

CHAP. xTxn. to one or more of the objects; [but this authority is now con- 
ferred by statute (a?) on the donee of every power of distribution 
(though created before the statute), except so far as the power 
expressly requires a specific amount or share to be appointed to 
any of the objects.] 

[(x) 37 & 38 Viet. c. 37. Before this been appointed, or left to deTolve, to 
statute a nominal share at least must, every object.] 
notwithstanding 1 Will. 4, e. 46, have 
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CHAPTER XXXIII. 

WITHOUT WORDS OF LIMITATION 


ESTATES IN FEE, 

I. What Estate passes by an indejinite 
Devise under Wilts made before 
1838. 

II. When enlarged to a Fee by a Charge 
of Debts, Legacies, or Annuities. 

III.- by a Devise 

over in case of Death of prior De¬ 
visee under Age, ^'C. 


rV. Effect of words ** Estate,^* Pro¬ 
perty," " Real Lffects," " Inhc- 
ritance ,” “ Remainder ,” "Re¬ 
version," "Interest," "Part," 
‘ ‘ Share," * 'Perpetual Adcowson," 
^e. 

V. Lffcct of 1 Viet. c. 26, on Wilts 
made or republished since 1837. 


♦ 


I. Nothing is better settled than that a devise of messuages, 
lands, tenements, or hereditaments (not estate), without words of 
limitation, occurring in a -will wliich is not subject to the statute 
1 Viet. 0 . 26, confers on the devisee an estate for life only (a), 
notwithstanding the testator may have commenced his will with 
a declaration of his intention to dispose of his whole estate (i), 
or may have given a nominal legacy to his heir (r), or may have 
declared an intention wholly to disinherit him, or the will may 
contain an antecedent devise to the heir for life of the testator’s 
property which is the subject of dispute (</), or the devise in 
question may be to a class embracing the heir, as to the testator’s 
children (c), [or to a class “to be divided” among them (/), 
or the same property may have been given to the same persons 
in another event in fee (</)]; or, lastly, notwithstanding there 
may, in another part of the will, or in the immediate context, 


(«) Taylor v. Hodges, cit. 3 Ch. Rep. 
87 ; V. Canning, Mose. 242 ;] 

Deacon v. Marsh, Moore, 694 ; Dullock 
V. Bullock, 8 Vin. Ab. 238, pi. 10; Roe 
d. Kirby v. Holmes, 2 Wila. 80 ; Doe d. 
Bowes V. Blackett, Cowp. 236 ; Doe d. 
Crutchfield v. Pearce, 1 Fii. 353 ; [Doe 
d. Burton v. White, 1 Exch. 626; 2£xch. 
797 ; Doe d. Roberts v. Roberts, 7 M. & 
WelB. 382.] 

(6) JDctiwv. C'<Mi‘iw,Cowp.657, Doug. 
760 ; [Frogmorton v. Kershaw, 3 Wils. 
414, 2 W. Bl. 889;] Doe d. Child v. 
Wright, 8 T. R. 64, 1 B. & F. N. R. 
336; Doe d. Small v. AlUn, 8 T. R. 
497 ; [Doe d. Knocker y. Ravell, 2 Cr. & 
J. 617.] 


(r) Roe d. Callow v. Bolton, 2 W. Bl. 
1045; Right v. Sidebotham, Doug. 769; 
Roe d. l*cter v. Daw, 3 M. & Sol. 618. 

(d) Atesev. Mdhuish, 1 B. C. 0. 619; 
Right d. Compton v. Compton, 9 East, 
267. 

[e) Dickins v. Marshall, Cro. El. 330; 
[Taylor v. llodgcs, cit. 3 Ch. Rep. 87; 
Bowen v. Scoweroft, 2 Y. & C. 640 ; 
Harding v. Roberts, 10 Exch. 819. 

{f) Silvey v. Howard, 6 Ad. & Ell. 
253; Gatetiby v. Morgan, 1 Q. B. D. 
686 . Oades v. Brydon, S Burr. 1896, 
contra, was never followed, and has 
long been treated as overruled, 2 Pow. 
Dev. by Jurm. p. 379. 

[g) Sturgis v. Dunn, 19 Beav. 136.] 


Devise with¬ 
out words of 
limitation bo- 
fote 1 Viet, 
c. 26. 
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CHAP, xxgm. be a devise expressly for life, alfordiDg tbe argument, there¬ 
fore, that the testator meant something more, or at least differ¬ 
ent, by an indefinite devise {h) ; [or notwithstanding that in 
the immediate context another property may be devised to the 
same person in fee, and both properties are subsequently in 
one set of words mode subject to one set of ulterior limita¬ 
tions (*).] Though any, or, it is conceived, the whole of these 
circumstances concur in the same will, it is indisputably clear 
l^cholds for that such a devise will confer only an estate for life. [The same 
' ■ holds as to devises of lands held for an estate pur autre vie where 

the heir would have been special occupant (it).] 

Grounds for This rulo of construction is entirely technical, as, according 
inSnUe de- popular notions, the gift of any subject simply comprehends 
vise to a fco.. all the interest therein. A conviction that the rulo is generally 
subversive of the actual intention of testators, always induced 
tho Courts to lend a willing ear whenever a plausible pretext 
for a departure from it could bo suggested. Hence have arisen 
tho various cases in which indefinite devises have been, by 
implication, enlarged to a fee-simple, which cases form the next 
subject of consideration. 


Change of a 
gross sum on 
devisee. 


As to con- 

tingfent 

charges. 


II. It has been long settled that where a devisee, whose 
estate is undefined, is directed to pay tho testator’s debts or 
legacies, or a specific sum in gross, ho takes an estate in fee, on 
the ground that if he took an estate for life only he might be 
damnified by the determination of his interest before reimburse¬ 
ment of his expenditure; and the fact that actual loss is rendered 
highly improbable by the disparity in the amount of the sum 
charged relatively to the value of the land, does not prevent the 
enlargement of the estate {1). 

For the same reason the future or contingent nature of the 


(4) Goodtith d. Jtichards v. Edmonds, 
TT.R. 

C. 619 ; JDoc d. Briscoe v. Clarke, 2 B. & 
P. N. R. 343 ; Doe d. Viner v. Eve, 6 
Ad. & Ell. 317 ; Silvey v. Howard, 6 
Ad. & Ell. 253; IMatthcws v. Windross, 
2 K. & J. 406 ; Tidball v. James, 29 
L. J. Ex. 91. 

(i) Coltsmann v. CoKsmann, L. R., 3 
H. L. 121. 

(4) Doe d. JrJ^ v. Robinson, 2 M. & 
Ryl. 249„ 8 B. & Cr. 296, approved of 
by Sir E, Sttgden, in Allen v. Allen, 2 

D. & War. 327. And see Hoe d. Zewis 
V. Zewis, 9 M. & Weis. 662. But if tho 
^visc of tho estate pur autre vie be to 


A. during tho life of the cestui que vie, 
A. wiU of course take tho whole estate, 
and not merely for his own life. Philips 
V, Philips, 1 P. W. 39 ; I)oe d. Zewis v. 
Zewis, supra. See also 2 Hayes, Conv. 
83. 

{t) Co. Lit. 9b; 6 Rep. 16a; Cro. 
El. 379 ; Com. Rep. 323 ;] Moone v. 
Heaseman, Willes, 138 ; Doe v. Holmes, 
8 T. R. I; Goodtitle v. Maddem, 4 East, 
496; ^Blinston v. Warburton, 2 K. & J. 
400; Lloyd v. Jackson, L. R., 1 Q. B. 
671, 2 Q. B. 269 (direction to devisee 
to educate and settle testator's chil¬ 
dren).] 
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charge does not, as sometimes contended (m), prevent it from cshap. xxxm. 
enlarging the estate. In Abrams v. Winshup (w) and Doe v. 

Phillips (o) the charge was contingent in effect, though not in 
express terms (being liable, under the general rule(jj), to failure 
in the event of the devisee’s dying before majority), and no 
attempt was made to found a distinction on this circumstance, 
which indeed seems precluded by the principle that makes the 
possibiliiy of loss the ground of the enlargement of the estate, 
as such possibility evidently exists as well where the charge is 
contingent as where it is absolute. So it is wholly immaterial 
whether the devisee is directed to pay simply, or to pay out of 
the land {q). 

Where a devisee who is directed to pay the testator’s debts As to devisee 
is also appointed executor, the injunction is considered to have 
relation, not to his duty as executor to discharge the debts, but 
to his character of devisee of the land, in which therefore ho 
takes a fee (r). [And the fee has been held to pass although 
the direction to make a particular payment was given to the 
devisee by the description of “my executrix”(s).] 

The rule under consideration, however, is confined to indefinite Express estate 
devises; for where the direction to pay is imposed on a person Sl^not' 
to whom there is given an express estate for life (^), [or an enlarged, 
estate with a gift over after his death («);] or an estate tail, 

(whether limited in express terms, or arising constructively by 
implication from words introducing the devise over (.p),) the 
charge is inoperative to enlarge such estate for life or estate tail 
to a fee-simple. '' 

It is well established, too, that the mere imposition of a Noculargo- 
burden on the land (without saying by whom it is to be borne) tiiTchar^*iB 
has not the effect of enlarging the estate of any devisee; as upon tlio land 
where lands are devised to A. after debts and legacies are 
paid, or subject to or charged with the payment of debts or 
legacies, which, in a will that is subject to the old law, confers 
only an estate for life (y). And though undoubtedly two cases 


(tn) Merxon v. Blachnore^ 2 Atk. 341; 
Poe V. Alien, 8 T. R. 497. 

(») 3 Russ. 350. 

(o) 3 B. & Ad. 763. 
fp) Ante, Ch. XXV. s. 5. 

(9) Poe V. Snelling, 6 East, 87: 
[Matthews v. Windross, 2 K. & J. 406.] 

(r) Polton V. Sewer, 6 Had. 9 ; also 
Poe V. Phillips, 3 B. & Ad. 753; [John- 
son y. Brady, 11 Ir. Eq. Rep. 386. 

(s) Piekwell y. Spencer, L. R., 6 Ex. 


190, 7 Ex. 105, dub. Coekhim, C. J.] 
(0 JFillis V. Lucas, 1 P. W. 474 ; 
[Poe d. Burdett v. Wnyhte, 2 B. & Aid. 
710. 

(«) Bolton y. Bolton, L. R., 6 Ex. 145. 
(jt) Leyatt v. Seieell, 2 Vem. 651;] 
Penn v. Slater, 6 T. R. 335; Poe v. 
Owens, 1 B. & Ad. 318. 

(y) Penn v. Mellor, 6 T. R. 658; S. C. 
in D. P. 2 B. & P. 247; see also Fairfax 
y. Heron, Pre. Ch. 67; [Canning y. Can- 
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ESTATE ENLAEQED TO A FEE 


• chap. 33acnr. 


As to annual 
charges. 


As to current 
income ex¬ 
ceeding an¬ 
nuity. 


Whether an¬ 
nuity enlarges 
estate of de¬ 
visee or ceases 
at his death.< 


may .be adduced (s), in which devises seeming to belong to this 
class were held to carry the fee, yet one of these cases pro¬ 
fessedly recognized, while it actually departed from (a), the 
principle which distinguishes between charges on the land 
merely, and charges on the devisee in respect of the land; and 
in the other case Best, C. J., broadly laid it down that every 
charge of the land, without distinction,, converted an indefinite 
devise into a gift of the fee; a position which stands directly 
opposed to the general doctrine of prior cases, and is also irre¬ 
concilable with, and must therefore be considered as overruled by, 
a more recent adjudication (b). 

Tho same principle applies to annual sums charged on real 
estate, which, if directed to be paid by the devisee of an unde¬ 
fined estate, will enlarge that estate to a fee-simple, whether 
tho will directs tho annual sum to be paid by tlio devisee, 
without more, or by the devisee out of the land (e). 

And it is immaterial that the current income of tho property 
exceeds the annual sum charged, unless such sum ceases with 
the estate of the devisee, because, leaving out of consideration 
possible fluctuations in value, the devisee might, notwithstanding 
such excess, be damnified, if the annuity should happen to 
endure beyond his life estate. 

Whore the annuity and the estate of the devisee are both 
indefinite, the alternative presented itself either to restriot the 
annuity to tho life of tho devisee of the land, or to enlarge tho 
estate of the devisee of the land to a fee; and the latter 
alternative was adopted, as being most consistent with probable 
intention. Where the devise is to a person expressly for life, 
he paying an annuity to another also expressly for life, tho 
direction to pay the annuity is inoperative (as wo have seen the 
charge of a gross sum is under similar circumstances) to enlarge 
the devisee’s estate; and, in such cose, it seems that the annuity 
continues a burden on the land during the life of the annuitant, 
even after the determination of the estate of the devisee who 


\ning, Moso. 240 ; Dotf d. Sams v. Gar- 
lick, 14 M.& Weis. 698; Vick v. Suefer, 
3 Ell. & Bl. 219 ; Burton v. Boivcra, 3 
K. & J. 170.] 

(s) Doe V. liiehardSf 3 T. B. 356; 
OuUij V. Bishop of Exeter, 12 J. B. Moo. 
691, 4 Biug. 293. 

(a) Bat SCO 1 Cr. & M. 41. 
lb) Doe d. Clarke v. Clarke, 1 Cr. & 
M. 39. 

(c) Spicer V. Spicer, Cro. Jao. 527; 
l^Shailard v. Baker, Oro. El. 744;] 


Baddeley v. Leapingwell, 3 Burr. 1533 ; 
Jenkins v. Jenkins, Willes, 660; [Good- 
right V. Allen, W. Bl. 1041;] Goodright 
V. Stocker, 5 T. B. 13; Right v. Comp¬ 
ton, 9 East, 267, overraling Ansley r. 
Chapman, Cro. Car. 157. (Amd see 
Fickwell v. Spmeer, L. B., 6 Ex. 190, 
7 Ex. 105 (directimi to pay yearly 
wages to A.); Crazier v. Crazier, 3 B. c 
War. 384; Morrough v. lord DnfferUt, 
2 Jones, It. Exch. 719.] 
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was, in the first instance, made the medium of payment (d). 
These positions, it will he observed, leave open the question as 
to the effect of directing a person who takes an express estate 
for life to pay an annuity to another indefinitely. There would 
seem to be some ground, in such a case, to contend that the 
annuity was intended to be co-extonsive only with the estate of 
the person who is directed to pay it, and consequently ceased 
on the death of the payer, being in fact an annuity for the joint 
lives of himself and the annuitant; but the writer is not awoi’e 
of any decision on the point. 

In consistency with the principle which applies, as we have 
seen, to charges of gross sums, the imposition of an annuity on 
any devised lands, in terms which do not make its payment the 
personal duty of any devisee, leaves the estate created by the 
will wholly unenlarged and unaffected (e); which doctrine is so 
well settled, that the difficulty of reconciling every decision (/) 
does not cast the slightest shade of doubt over the principle. 


III. The fee-simple is also held to pass by an indefinite 
devise, whore it is succeeded by a gift over in the event of the 
devisee dying under the age of twenty-one years; such devise 
over being considered to denote that the prior devisee is to have 
the inheritance in the alternative event of his attaining the ago 
in question, since, in any other supposition, the making the 
ulterior devise dependent on the contingency of the devisee dying 
under the prescribed age is very capricious if not absurd (y). 

The force of this reasoning is somewhat diminished where the 
devise over confers an estate for life only; but the rule never¬ 
theless applies to such cases (//), as it also does where the contin¬ 
gency is the dying of the prior devisee under any other age than 
majority (*); and it is not restrained (as has been sometimes laid 
down by text writers) to cases in which the prior devise is to the 
children of a devisee for-life (Z ); nor does it matter that another 
contingency is associated with that of death under the prescribed 


frf) Willis V. lucaSf 1 P. W. 474. 

(<•) See I>oe v. Clayton^ 8 East, 141; 
\_Tumough v. Stoek, 11 Excli. 37.] 

(f) Andrew v. Southmise, 6 T. R. 
232; \Peppcrcorn v. Peacock, 3 M. & 
Gr. 356, 3 Soott, N. R. 651, in Oh. 4 
Jur. 1122.] 

ip) Poe V. Cundall, 9 East, 400; 
Marshall v. Sill, 2 M. & Sel. 603; 
Poe V. Colctitan, 6 Pri. 179 ; [Parks v, 
Annis, 11 Ha. 232;] overruling Fowler 


V. Plackwell, 1 Com. Rep. 353. [Tlxe 
rule holds as well whero the prior de¬ 
vise is contingent as whore it is vested. 
Re Harrison's Estate, L. R., 6 Ch. 408; 
and as well where the gift over is im¬ 
plied as where it is express, Andrew> 
V. Andrew, 1 Ch. D. 410.] 

(A) See Froqimrtm v. Solyday, 3 
Burr. 1618, 1 W. Bl. 635. 

(() Seo Poe V. Colenwn, 6 Pri. 179. 

(A) Poe V. Cundall, 9 East, 400. 
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ESTATE ENLARGED TO A FEE 


OEAP. xzxin. 

Devise over 
etdarees Hie 
prior oevise, 
vrhen. . ' 


Indefinite 
devise substi* 
tutod for de> 
vise in fee 
oonfers life 
estate onij. 


age: for instance, an indefinite devise would be enlarged to a 
fee-simple by means of a devise over to take effect on’the prior 
devisee dying under age and without leaving lawful issue (/). In ^ 
fact, the implication may be plausibly contended for even where 
the contingency with^hich death is associated does not relate to 
the age of the devisee at all; as in the case of a devise to A., 
and, if he dies without leaving issue living at his decease, then 
to B. in fee (m). [And it was admitted in one case where the 
devise was to the testator’s wife, and if she marry again, 
over(w).] However, authority forbids the extension of the doc¬ 
trine generally to oases in which the devise over in fee arises 
on a collateral event wholly unconnected with the decease of the 
prior devisee; for, in a case where lands were devised to the 
testator’s wife, with remainder to A. and B. as tenants in com¬ 
mon, and the testator provided that in case C. should disturb 
his said wife in the enjoyment of the premises, the same should 
go to D. in fee; it was held that A. and B. took estates for life 
only (o). 

It is also abundantly clear that, where an indefinite devise is 
to take effect in derogation of, or in substitution for, a previous 
devise in fee (being the converse of the cases just mentioned), 
no enlargement of estate takes place. Thus, if lands are devised 
to As and his heirs, and, in the event of his dying under the age 
of twenty-one and without issue, to B., B. will take an estate 
for life only {p). Indeed, the seeming absurdity that a testator 
should moan to defeat an estate in foe for the purpose of sub¬ 
stituting tb mere life interest which would be the gist of the 
argument for expanding the second devise to a fee simple) is 


(J) Toovetf V. JBassctl, 10 East, 4G0. 

(«») Seo Moohc V. lleascman, Willos, 
142; [/fs Harrison'8 Estate, L. B., 6 Oh. 
408; Holland v. Wood, L. B., 11 Eq. 
91 (vyhero the gift over was found in 
the elliptical expression “children or 
issue’’}] ; also Hutchinson v. Stephens, 
1 Eee. 240. In this case, though it is 
difficult to discover any other gpround 
for the decision than such as is fur¬ 
nished by the doctrine suggested, yet 
the judgment of "LaiA. Zangdale, M.B., 
does not distinctly recognise that doc¬ 
trine. 

The several points briefly stated in 
the text will be found very fully dis¬ 
cussed in the writer’s volume appended 
to Powell, Dev. 3rd cd. p. 899 et seq.; 
but'OS such points cannot arise imder 
mils made or republi^ed since the 
year 1837, and may therefore never 
arise at all, thewiitw has thought the 


space occupied by the discussion may, 
in the present work, be more usefully 
appropriated to the consideration of 
questions of more enduring utility. 

[(«) Piekicell v. Spencer, L. B., 7 Ex. 
105.] 

(o) JRoe V. Blaehett, Cowp. 235. [So 
in Re Pollard's Estate, 3 D. J. & S. o41, 
a devise was to A. for life, remainder 
to his children, but if he died without 
leaving such issue, over: it was held the 
children took for life only. In Mar¬ 
shall V. Hill, 2 M. & Sel. 608, stmilar 
expressions were held, apparently by 
reference to another gift over more 
fully expressed, to create a fee.] 

(p) Middleton v. Swain, SkLon. 339; 
Revision v. Hussey, ib. 385, 662 ; Fair¬ 
fax v. Heron, Pre. Oh. 67; Doe v. 
Holmes, 2'W’ils. 80; TOateniy y. Moryatt, 
1 Q. B. D. 686.] 
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wholly avoided by holding that the second devise defeats the first 
pro tanto only, which appears to bo the sound construction (q). 

[Nor if a testator by codicil revokes a devise which ho had 
made by will to A. in fee, and leaves the property to B. indefi¬ 
nite!/, will B. take more than an estate for life, although the 
devise to A. is wholly revoked : something more than the more 
revocation and new devise must appear by the will to enable a 
^ court of law to conclude that the testator meant to put B. in all 
respects in the place of A. (r).] 

Where lands ore devised to trustees in fee, in trust for a 
person or a class without any words of limitation, [it is settled 
that unless a contrary intention appears by the context,] the 
cestui quo trust takes an equitable interest co-oxtensive with the 
legal estate of the trustees, i. e. a foe(/?). [Why, it is asked, 
was the fee-simple given to the trustees but for the benefit of the 
cestui que trust ? But whatever the ground of the rule, the rule 
itself is not generally excluded by ulterior limitations which in 
ceitoin events (that fail) are limited alternatively to, or in total 
or partial defeasance of, the original gift (f). llowover, in a 
case where the indefinite gift was one in tho midst of a series of 
limitations, all expressed in terms pointing to succossivo re¬ 
mainders, and concluding with one expressly in foe, tho rule \vas 
held not to apply, though all tho ulterior remainders failed in 
event; tho trustees being considered to take as much for tho 
benefit of.the ulterior devisees, “including those to whom tho fee 
was given,” os of the original cestui quo trust {u). 

The converse case is also true, that where lands aife devised 
to trustees, without words of inheritance, upon trust for one in 
fee, the trustees take tho fee (^‘).] 


(;) As to tho substituted deviso for 
life defeating the prior fee pro tanto, 
vide Vol. I. p. 867. [If the substi¬ 
tuted devise bo to a class, and the con¬ 
text shews that some of the class are 
intended to take a fee under it, it seems 
that the others will take tho like estate 
in their shares, J)oe d. Orpe v. Frost, 
1 B. & Gr. 638; Fe Sarrison's Estate, 
L. B., 6 Ch. 408. 

(r) The d. Brodielt v. Thomson, 12 
Moo. P. 0. 0. 116,] 

(«) Challenger v, Sheppard, 8 T. R. 
697; \Knight v. Selby, 3 M. & Gr. 92, 
3 S^tt, N. B. 409; Moore v. Cleghorn, 
10 Beav. 423, afBbrmed, 12 Joe. 691,17 
L. J. Gh. 400; Modson v. Ball, 14 Sim. 
668; Smith ‘v. Smith, II G. B. N. S. 
121. In the last ease it was argued 
inversely that the trust beingindefinite, 

J.—VOL. II, 


and per so giving only a life estate, 
must (on a principle (Useussed in the 
next chapter) restrict to tho same period 
the devise of tho “real estate” to tho 
trustees, and Doe d. Kimber v. Cafe, 7 
£x. 676, was relied on. But there tho 
restriction was cifoctcd not by tho in- 
definito gift, but by certain other trusts 
of clearly defined duration. Tho rulo 
applies also to the estate given by tho 
legal use. But not to deeds, Holliday 
v. Overton, 14 Beav, 467; Liieasy. Bran- 
dnth, 28 Beav. 274; Tatham v. Vernon, 
29 Beav, 604. 

(t) Yarrow v. Knightly, 8 Ch, D. 736; 
Bennett v. Bennett, 2 Dr. & 8m. 266, 
273; Maden v. Taylor, 45 L. J. Ch, 669. 

(w) Re Pollard's Estate, 3 D. J. & S. 
641. 

(*) Shaw V. Weigh, 2 Str. 708.] 

T 
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ESTATE IN FEE BY DEVISE OP 

In Neioland v. Sheppard (y), Lord Macclesfield held, that under 
a devise by a testator to trustees in fee, upon trust to pay the 
produce and interest to such of his grandchildren as should he 
living at tho time of his decease, until they should oome to the 
age of twonty-one years or he married, the grandchildren took 
the fee, his Lordship reasoning much on the testator’s having 
vested the fee in the trustees, and given the produce ” to the 
children; though it appears (s) that the word “ produce ” was 
not in the will. In either case, the eonstruction was altogether 
unwarranted, and the soundness of the decision has been denied 
by Lord HardwicTie (a). 

Upon its authority, however, Lord Keeper Henley^ in Peat v. 
Potrell (b), held that where a testator gave all his real and 
personal estate to his executors, in trust for his younger son Q-. 
till he should attain twenty-one, and then the trust to cease, G. 
took the whole beneficial interest; his Lordship observing that 
tJw fnist only was to continue during the minority, and that 
Neicland v. Sheppard was much stronger (c). 


IV. The proper and technical mode of limiting an estate in 
fee-simple is to give the property to tho devisee and his heirs or 
to him his heirs and assigns for ever (d); but such an estate may, 
even under wills made before 1838, be created by any expres¬ 
sions, however informal, which denote the intention. Thus, the 
inheritance in fee was held to pass by a devise, to A. in fee- 
simple {e)y to K.for crer (/'), or to him and his assigns for ever (y), 
(but not Ho a person and his assigns simply, which gives an 
estate for life only (7/),) or to A. and his successors (^), or to A. 
et sanguini sno (k) ; [to A. and his housCf or A. and his family (/), 


. (y) 2 P. W. 194, 2 Eq. Ca. Ab. 329, 
pi. 4. Mr. Cruise, 6 Dig. 641, has in¬ 
accurately stated this case to have been 
recognized in Challenger v. Sheppard, 8 
T. B. 697. 

See B. L. cited 2 F. W. 194, n. 
by Cox. 

(a) In Fonereau v. Fonereait, 3 Atk. 
316. 

(A) Amb. 387, 1 Ed. 479. 

[(r) See oases cited, ante, Ch. XVII. 
s. 3. 

(d) Or by a devise to A. for life, re¬ 
mainder to his heirs, by the operation 
of the rule in Shelley's ease, post, Ch. 
XXXyi. So where the remainder is 
to the heir (in tlie singular), unless 
formal words of limitation are super- 
added ; see this treated of, Ch. XXxV., 
with regard to estates tail {Archer's 


ease).'] 

(e) Baker v. Bay mood. And. 61, 8 
Yin. Ab. 206, pi. 8, 

(/) Co.Lit.9b; WhitingY.TFilkings, 
8 'Vin. Ab. 206, pi. 6; 2 Ld. Ba^m. 
1162; [Vhamberlaine v. Turner, Cro. 
Car. 129, Jones, 196.] See also Heath 
y. Heath, 1 B.. C. C. 148. 

{g) Co. Lit. 9 b. 

(A) Ib. 

(i) Webb V. Herring, Boll. Bop. 399, 
pi. 25, 8 Yin. Ab. 209, pi. 1; 3 Bulst. 
194; [Att.-Qen. v. Gilbert, 10 Bear. 
517.] 

(k) Co. Lit. 9b; liownhall v. Catesby, 
8 Yin. Ab. 206, pi. 10. 

[(/) Chapman’s ease, Dy.BSZ; Wright 
V. Atkyns, 17 Yes. 261. See Lucas v. 
Goldsmid, 29 ^av. 657, whe^ “family** 
was explsdned to meanheinof thebody. 
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“ ESTATE,” “ ESTATE AT A. ” ETC. 

• 

[Or stock (m), to A. or his heirs («), to A. and his executors (o)], 
to two et heredihus (omitting suis) (/)); to a man and his^ and to 
do what he will with it (q), and even to him and his simply (r); to 
A. to give and sell (a); to A. to give and sell, and do therewith at 
his mil and pleasure^ {t) ; or to a person to her own use, to give 
away at her death to whom she pleases («); or to be at the discretion 
of 0 . person (a?). 

And in a case (y) where a testator, after giving to his wife 
and her heirs and assigns for ever, all the residue of his personal 
estate, made her “full and whole executrix of a freehold” house, 
it was held that the fee passed to the wife. [So the appoint¬ 
ment by a testator of his nephew “ to be his universal heir ” was 
held to give him the fee-simple (s).] 

But it has been decided that a devise of lands to a person by 
her freely to be possessed and enjoyed^* («), passes only an estate 
for life; though in an earlier case similar words were held to 
give a fee (6), but there were other grounds for the construction, 
particularly an annuity to be paid by the devisees out of the 
estate (c); which charge, in the opinion of Lord Mansfield, also 
shewed that the word “ freely ” could not refer to exemption 
from incumbrances; and to tins Lord Ellenhorough also adverted 
in Goodright y. Barron. 

It has been long established that a devise of a testator’s 
“ estate ” includes not only the corpus of the property, but the 
whole of his interest therein {d ); and the same effect has been 


[(«») Counden v. Clerke, Hob. 33. 

(») Jtead V. Snell, 2 Atk. 645; and 
Bee Plowd. 289. 

(o) Hose d. Ven v. Hill, 3 Burr. 1881; 
and see JteyneU t. Reynell, 10 Bear. 21.] 

(p) Br. Estates, pi. 4; 8Vin. Ab. 
208, pi. 18. 

(?} Latch, 36, [Benloe, 11, pi. 9.1 
(r) Ib. In some manors, copyholds 
are so limited. 

(«) Co. Lit. 9 b; 8 Vin. Ab. 206, 
pi. 7. 

(<) WhUikon V. Cleytou, Br. Dev. pi. 
39, 1 Leon. 156, 8 Yin. Ab. 234, pi. 2; 
Jmnor v. Hardy, ib., 1 Leon, 283. 

Ut) Timewell v. Perkins, 2 Atk. 103. 
Wi lere sneh a phrase is added to an ex¬ 
press estate for life, it confers a power 
only. See Tomlinson v. Highton, 1F. W. 
149, 1 Salk. 239; {JDoe v. Thorley, 10 
East, 438: and as to personalty, Ueith 
y. SeyvMur, 4 Russ. 263; but see 
Maxwell’s Will, 24 Bear. 246; and for 
cases since 1 Yiot. c. 26, see s. 5, infra.] 
fa) Whiskon V. Cleyton, 1 Leon. 156, 

8 Via. Ab. 235, pi. 7. tiee also Qood- 

T 


title V. Otway, 2 Wils. 6. 

(y) Poe d. Hickman v. Huzlewood, 6 
Ad. & Ell. 167, 1 Nev. & P. 352; [Poe 
d, Pratt V. Pratt, 6 Ad. & Ell. 180. 

{z) Jenkins v. Lord Clinton, 26 Bear. 
121, ■pGv llomilly, M. R., ante, p. 63, 
n. (5).] 

fa) Ooodright d. Dreirry v. Barron, 
11 East, 220; [Poe d. Ashby y..Baines, 
2 0. M. & R. 23, 5 Tyr. 655; Bromitt 
V. Moor, 9 Hare, 378; see also Lloyd v. 
Jackson, L. R., 1 Q. B. 671, 2 Q. B. 
269.] 

(i) loveacres d. Madge v. Blight, 
Cowp. 352. 

fa) Ante, p. 270. 

[d) 2 Lev. 91; 3 Eeb. 180; 1 Mod. 
100 ; 3 Mod. 45, 228 ; 3 Eeb. 49 ; 4 
Mod. 89; 1 Show. 349; 1 Salk. 236 ; 
1 Com. 337; 2Vom. 690; Pro. Ch. 264; 
2yem. 664; 12 Mod. 594; 2 Ld. Raym. 
1324; 2 P. W. 624 ; 1 Eq. Ca. Ab. 178, 
pi. 18; 3 P. W. 294; Cas. t. Talb. 157; 
Amb. 181; 2 Atk. 38, 102; 3 Atk. 486; 
1 Yes. 10 ; 2 ib. 48; 2 W. Bl. 938 ; 1 
H.Bl.223; Wille3,296; Lofft, 96,100; 
0 
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ESTATE IN FEE BY DEVISE OF 

* 

given to the word “ estates ” in the plural number (c), notwith¬ 
standing the doubts expressed by Lord Hardteioke in Ooodtvyn 
V. Qoodmjn (/). 

And it is now settled that the word edate will carry the 
inheritance, though it be accompanied by words of loeality, or 
other expressions referable exelusively to the <^rpm of the 
property. Thus the fee has been held to pass by a devise of 
my estate” or “my estates ” (^r), at A.” or A.” (A), (for 
the idle distinction between at and hi would not now bo 
endured,) or “my estate of Ashton {i), or (which it was said 

would have been the same in construction), “my Ashton 
estate ” (/k-), and so of “ all my estate^ lands, &o. called or known 
hy the name of the Coal Yard, in the parish of 8t. Giles, 
London ” (/), or of “ all that estate I bought of A” (w); [or of 
“ my landed estates in W. of whatever description, with their 
appurtenances and all allotments of common” (w).] 

So, in Gardner v. Harding (o), it was held that a devise to Q-. 
of “ my freehold estate, consisting of thirty acres of land, more 
or less, with the dwelling-house, and all erections on the said 

farm, situate at-, in the county of-, now in the oceupa^ 

tion of Gf vested in Q-. an estate in fee-simple. 

So, where ( 7 ;) a testator gave to his wife 11. ojl his real and 
personal estates whatsoever, that is to say, his land, houses, and 
all other buildings situate in Stamford Bridge, in the county of 
York upon his estate, and likewise all his household furniture 
and stock in trade unto the said H., it was decided that H. took 
the foe fn the real estate. [And a similar decision was mode 
where the order of the words was reversed thus, “ I give Horse- 
croft, my estate that I now live on,io J. P.” (j^).] 

The preceding oases seem to overrule Pettiward v. Pm- 


4 T. R. 89 ; 1 B. & P. N. R. 335 ; 11 
East, 618 ; 3 V. & B. ICO; 3 Br. & B. 
86; 2 Sim. 264 ; [8 Bing. 323; 1 Moo. 
& Sc. 466; 9 Ad. & Ell. 719; 1 Per. & 
D. 472 ; 16 Q. B. 28; 1 Exch. 414.] 

(p) Maearcev. 2b//, Amb. 181; PhtcMr 
y. Smiton, 2 T. R. 666 ; Roe d. AUport 
V. Bacon, 4 M. & Sel. 366 ; [ White v. 
Coram, 3 E. & J. 652.] See also /o»y- 
sma V. Jongsma, 1 Cox, 362. 

(/) 1 Ves. 226. 

(y) Maeareey. Tall, Amb. 181. 

(A) Ibbetson v. Beckwith, Cas. t. Talb. 
167 Parry v. Edgeworth, 2 P. W. 623; 
Tnffnell v. Page, 2 Atk. 37, Bam. Ch. 
Rep. 9 ; Hoidfast d. Cowper v. Marten, 
1T. R. 411; Uthwattv. Bryant, OTaunt. 
317, stated infra, p. 279. 


(t) Chichester v. Oxenden, 4 Taunt. 
176, 4 Dow, 92. 

(i) 4 Taunt. 177. 

(l) Roe d. Child v. Wright, 7 East, 
269; and sec Price v. Oibson, 2Ed. 116; 
Stewart v. Oaniett, 3 Sim. 398; [ White 
V. Coram, 3 E. & J. 662.] 

(m) Bailis v. Bale, 2 Yes. 48. 

[(») Cookson V. Bingham, 3 D. M. & G. 
668, overraling the doubt of Lawrence, 
J., in Pierson v. Vickers, 6 East, 664.] 
(o) 3 J. B. Moo. 666, 1 Br. & B. 72. 
See also Paris v. Mdler, 6 M. & Sel. 
408, but vide infra. 

{p) Benn d. Richardson v. Hood, 7 
Taunt. 35. 

[({) Doe d. Pottow V. Frieker, 6 Ex. 
610.] 
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cott (r), where Sir W. Grants M. E., held that a devise to E. P. chap, xxxm. 
of the testator’s “ c(^jhold e%taU at Putneyy consisting of three 
tenementSy and now under lease to A. B. for a term,” &o., con¬ 
ferred an estate for life only, his Honor being of opinion that 
the testator did not mean to speak of the quantity of interest, 
hut merely of the corpus or subject of disposition. The M. E. 
relied upon the dictum of Lord Kenyony in Fletcher v. Smiton («), 
who cited Lord IlardmcWs observation in Goodiryn v. Good- 
tryn (f)y that no case had occurred in which it had been held 
that the fee passed by the devise of an estate, if the testator 
added, in the occupation of any particular tenant; but Lord 
Kenyon omits the subsequent remark of this great lawyer, that 
there icas no reason tchy such words should restrain it more than 
localityy which he observed would not. 

The rule which roads the word “estate” as comprisiug the Rule which 
testator’s interest in the land, though accompanied with words Sbcauly ** 
referring to locality, has sometimes been considered as going iuoporativo 
too far; but the censure seems unjust. The additional expres- “estate,” dc- 
sions only show that the testator had the corpus of tho land in 
his contemplation, to describe which is unquestionably always 
one of the offices of the term estate so used. Tho interest cannot 
be included without the locality, but the locality may without 
tho whole interest. Why, then, should tho word be deprived of 
tho larger meaning by expressions shewing that tho testator had 
tho other in his view ? 

It is clear that the word estate is not prevented from carrying ks to estate 
the fee, by the circumstance of tho testator having used the wSuSdin 
same word in another devise, where it can have no such opera- 
tion, because the devisee’s interest is there expressly confined to 
his life. 

Thus, in Randall v. Tuchin (t<), where a testator devised to his 
niece J. fourteen dwelling-houses, with their appurtenances 
(minutely describing them), all which cstatesy being copyhold 
and held of the manor of K., ho devised to tho said J. for her 
separate use for her lifcy and after her decease to her son M.; 
it was held that M. took the fee by force of tho word estates ; 

(r) 7 Ves. 641. See also Chorlton v. Beektcithy Cas. t. Talb. 167; {Anniner'a 
Taylor, SV. & B. 160, whci'e his Honor ease, Lofft, 95 \\ but see tho obserratiou 
avoided deciding whetiier a reference of WUlen, 0. J., in Mooney. Ueaaeman, 
to tiie occupation restrained the opera- Willes, 138, in regaid to tho word “iii- 
tion of the word ” estate.” hcritance,” which is inconsistent witli 

la) 2 T. B. 668. t)ic principle of these and many other 

\t) 1 y^. 228. cases; [and see Doe v. Lean, 1 Q. B. 

(w) 6 Taunt. 410, and Ibbetaon v. 229, post, p. 282.] 
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ESTATE IN FEE BY DEVISE OF 


wHch it was considered was further strengthened by a direotion 
introduced into the devise, that so long as W. should choose to 
live in a certain house (part of the devised property), and should 
keep the same in repair, he should not be charged more than 
his present rent {x). 

By parity of reasoning, too, it is clear that where the word 
estate occurs elsewhere in the same will, in company with express 
words of limitation in foe, its operation to confer the inheritance 
is not thereby restrained (y). 

And as neither the association of the word “estate” with 

f 

words of locality, nor its being used elsewhere in conjunction 
with express words of limitation, prevents it from passing the 
fee, so those circumstances conjointly occurring in the same will 
are equally inoperative to produce this effect. 

Thus, where (z) a testator devised a rent charge to be issuing 
out of all his real estate lands tenements and hereditaments in 
P., and then devised his said estate lands, &o. to M. her heirs 
and assigns for ever; but in case she should die under twenty- 
one and without lawful issue, then he devised his said estate 
lands, &o. unto A. during her life, and after her decease the 
testator devised all his said estate^ &o. to the children of H. as 
tenants in common: Lord Qiffordy M. R., held that notwith¬ 
standing the connection of the word estate with words of locality 
and of limitation, it was sufiGicient to carry a fee to the children of 
H. Ho hesitated, however, to compel a purchaser to take a title 
depending on that construction ; but the purchaser consented to 
a case being sent to the Court of H. B., and that Court being of 
opinion that the children of 11. took the fee, specido performance 
was decreed. 

So, where (a) a testator devised the moiety of the rents of his 
estatcy named Islington and Cove’s Penn, in the parish of St. 
Mary, Islington, to be divided equally among his grandchildren; 
the other moiety of the rents of his said estate and Penn he 
devised to his son, B. S., and his heirs for ever: Sir L. Shadicelly 


(jr) The cases stated in the text seem 
to overrule v.Melhuis/i, 1 B. C. 0. 
619, -where Jii/i'c, B., held that a devise 
a testator of all his estates and ef¬ 
fects, lands and hereditaments, to A. 
and B. during their joint lives, a7id to 
the survivor of them, did not carry a fee 
to the survivor, because the same words 
were us^ in devising the express estate 
during the joint lives; but see Doe v. 
Qw^lirn, 2 Nev. & M. 247, 6 B. & Ad. 
122 , stated post, p. 281. 


(jf) TTthwatt V. Brymt, 6 Taunt. 317, 
statra infra. See also Ibbetson v.Beek- 
u-ith, Cos. t. Talb. 167, [which over¬ 
rules] Chester v. Painter, 2 P. W. 336. 
The principle stated in the t»t ex¬ 
tends to ad words having the force of 
including the interest, Norton v. Ladd, 
1 Lutw. 756, infra, p. 284. 

(s) Wilkinson v. Chapman, 3 Buss. 
146. 

(a) Stewart v. Garnett, 3 Sim. 398. 
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y.-C., held that the grandchildren took the fee, on the ground obap. zzzm. 
that the devise of the rents of the estate was the same as a devise 
of the estate itself. 

[With respect to the word “estate,” and other words of similarly Word 
extensive signification, it seems now settled that it is sufficient, muB?ocour 
but at the same time necessary that] (although their operation 
is not restricted by being used as synonymous with and refer- of 
ential to an anterior term of description not capable of carrying 
the fee) [they should be contained amongst the very words of 
the gift j for if the dispositive part of the will contains only the 
words “ house,” “ land,” and others of like limited force, a* fee 
will not pass merely because the subject of devise is elsewhere 
devised or described by the term “ estate.” “ The principle,” 
said Heathy J., in Randall v. Tuchin (6), “ is, that where the 
word ‘ estate ’ is an operative word, it passes the fee, and to try 
whether it be operative or not the test is to strike it out of the 
will.” 

That it is sufficient appears from Doc d. Allport v. Bacon (c), instances of 
where the testator devised all his freehold lands messuages and . 

tenements to his wife for her life, and after her decease, then all the words of 
tlie said estates to be divided among his four sons and his son-in- 
law, share and share alike. It was held that the sons and son- 
in-law took in fee-simple.] So, in Uthivatt v. Bryant {d), where Uthwatt v. 
a testator devised all his freehold lands tenements tithes here- 
ditaments and premises in the parish of 13. to certain persons for 
Hfe, with remainders over, and on a given event devised his said • 
freehold estate in the parish of B. to his daughters, as tenants in 
common; and in case such his said children should die in the 
lifetime of his wife, then he devised all his said freehold estate 
in the parish of B. to his wife and her heirs for ever: it was 
contended that, inasmuch as the testator had twice described the 
subject of devise by words not capable of carrying the fee, when 
he afterwards devised it by the term, “ the said freehold estate 
in the parish of B.,” he thereby gave only the same thing as he 
had before given, and that therefore the daughters took estates 
for life only; but the Court certified that they took the fee. 

[That it is necessary appears from] Doc d. Bates v. Clayton (e), instances 

where a testator devised to his daughter 20 /. a year out of the 

profits of his estate or lands at Eaton^ and then devised to his in words of 

pft. 

[(&) 6 Taunt. 410. v. Bolton^ L. B., 5 Ex. 14d.] 

(e) 4 M. & Sel. 366.1 («) 8 East, 141. 

(d) 6 Taunt. 317. [And sco Bolton 
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grandson "B. his messuage at Eaton, mth the houses and het edita- 
ments thereunto belonging, and certain parceU of land at Eaton; 
and he declared his further will to be, that B., when he arrived 
at the age of twenty-one years, should enter upon and enjoy the 
ahove-mentmxed estate, with the hereditaments thereunto belong¬ 
ing, situate at Eaton aforesaid. But he provided that if B. 
should run away from his profession, all his right title and 
claim to the estate of lands and houses devised to him should 
devolve and descend to his brother M.; it was held that the 
word estate, being by its reference restricted to the antecedent 
words of devise, did not pass a fee, as those antecedent words 
would not do so: though the Court decided that other expres¬ 
sions in the will had that effect (/). [So, in Doe d. Clarke v. 
Clarke {g), the testator devised to his brother a dwelling-house 
and garden, with all lands appertaining to the same, the said 
property lying and being in the township of W.; the Court said 
the word “ property” was not used to describe the quantum of 
estate to be token, but the local situation, and thus the devisee 
only took an estate for life.] 

It [follows from these authorities] that the word estate 
occurring merely in the introductory clause in the will, by 
which tho testator j^rofesses in the usual manner his intention 
to dispose of all his worldly and temporal estate, will not have 
the effect of enlarging the subsequent devises in the will (/<). 
As where a testator says, “ As to all my worldly estate, I dispose 
thereof as follows; ” and then proceeds to devise his real estate 
by a desciaption which will not include the interest, as “ lands, 
tenements, hereditaments,” &o. ^ 

[But in Gall v. Esdaile if) the testator devised “ his worldly 
estate as follows,” and then gave some legacies, and proceeded, 
“ As to the rest of my estate, the two houses, one in L. and the 
other in T., I give to my wife for her life, and after her decease 
that in L. to my daughter, and tho other between my two sons.” 
It was hold that the daughter took a fee in the house devised 


(/) Principally a direction that N. B. 
(tho husband of one of the testator’s 
co-heiresses-at-la-w) should not come 
upon any of his hereditaments. 

[(^} 1 Cr. & Mccs. 39. See also Doe 
d. Barton v. irkUe, 1 Ex. 62G, 2 Ex. 
797; Vick V. Sucter, 3 EU. & Bl. 219. 
lliat “property” carries the fee, vide 
inf. p. 283.] 

(A) Ibbetson v. Beckwith, Caa. t. Talb. 
157 ; Frogmorton v. Wright, 2 Bl. 889, 


3 Wils. 414; Loveaeres d. Mudge v. 
Blight, Cowp. 352; Denn d. Oaakin v. 
Gaskin, ib. 657; Wright v. Russell, cited 
Cowp. G&l; Doe d. Small v. Allen, 8 
T. B. 603 ; [ife Bollard’s Estate, 3 D. J. 
& S. 541; Lbtyd t. Jesekson, L. B., 1 Q. 
B. 671, 2 Q. B. 269]; but see Grayson 
V. Atkinson, 1 Wils. 333. 

[(i) 8 Bing. 323, 1 Moo. & Se. 466. 
It had been decided otherwise in Chan¬ 
cery, 1 B. & My. 640.] 
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[to her. The words ** as to the rest of my estate” evidently over¬ 
rode the whole clause, and the subsequent words only parcelled 
out the different portions. 

Neither can] the word occurring in a devise which 

gives an express life estate only, be extended by implication 
to a* subsequent limitation of the same property, wherein the 
subject of devise is described by some other term. Thus it has 
been decided (k) that where a testator devised to his wife E. all 
his freehold and leasehold messuages houses lands and tene¬ 
ments, and all his estate ami interest therein^ for her natural life, 
and after her decease he devised his said messuages houses lands 
and tenements^ to S. and M. as tenants in common, the latter 
devisees took estates for life only, the words estate and interest 
being left out in the devise to them. 

So, in Doe d. Korris v. Tucker (/), where a testator devised 
“ unto my dearly beloved wife Jane, my freehold estatey called 
Pounoetts, during her natural life,” and then after bequeathing 
his stock, goods and chattels to her for life, he added, “ Item, 
all the above bequeathed lands, goods and chattels, I give and 
devise to,” &o., mentioning his children, without words of limi¬ 
tation. The question was, whether a fee passed by the devise to 
the children, and it was decided in the negative. 

A nice question of this nature occurred in Doe v. Owillm{m), 
where the testator thus expressed himself:—“ As touching such 
worldly estate wherewith it has pleased God to bless me, I give 
demise and dispose of the same in the following manner.” lie 
then gave the whole of his estates and chattels to his wife during 
her widowhood, adding, ‘iJ>ut demeatly to go to my dear 
children as I have appointed and disposed to them, in lots and 
in money: Second, to my son J., I leave ten pounds out of my 
goods and chattels to bo paid him: Thirdly, to my son H., I 
leave the pece of ground called, &c., to him, his lawful aires foiv 
ever, and if no aires, to his next brother and his lawful aires for 
ever: Fourthly, to my son G., I leave the pece of ground, &c. 
(similar devises to other sons, with words of inheritance); also 
to my son J., I leave my dwelling-house and nail-shop, and sider- 
mill, stable, and pigs-cot, garden, brew-house, and the pece of ground 


OBAP. xzzm. 


Whether “es¬ 
tate” applies 
to more than 
one devise. 


Force of 
the word 
“ estato” not 
communi¬ 
cated to 
other words 
by which 
subject of gift 
was subse¬ 
quently de- 
scribea. 


(A) Bae d. J9ou7«« v. Blackett, Cowp. 
23o ; [and see Vick v. Sueter, 3 Ell. & 
BL 219; Sturgis r. Bmn, 19 Bear. 135.] 
.3 B. & Ad. 473. See this case 
erred to 7 Ad. & Ell. 206; and see 
some remarks 2 Hay. & Joim. Cone. 


Wills, 3rd ed. 240. 

(m) 5 B. & Ad. 122, 2 Nev. & M. 
247. [The dictum of Patteson, J., 
cited in the text, is not reported in B. 
&Ad. 
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adjoining it; also, my goods and chattels and living stock that I 
shall leave; also, to my daughter M., I leave the house called, 
&c., and to her son H. and his lawful oires for ever.” The 
Court of K. B. held that J. took an estate for life only in the 
dwelling-house, nail-shop, &o.; relying chiefly on the circum¬ 
stance, that the testator had used words of limitation in .every 
other instance; and Patteson^ J., expressed his indisposition to 
carry the effect of the word “ estate ” further than had been 
done already. 

Where a testator devises an estate called Blackacre to A. for 
life, and tnen gives “ the same ” to B., the latter devise [has 
been held not to give the fee to B. (»). The ground of this 
construction is not very clear, but appears to be that os the 
word “estate” in the first gift clearly did not mean all the 
testator’s interest, but was only a description of the subject of 
gift, a different signification could not be given to the word 
“ same.” The omission of words of locality would seem not to 
vary this construction]. 

, Of course the operation of the word “ estate ” to confer an 
estate in fee, may be controlled by the context. As where (o) 
the testator devised to his nephew Q-. oil his estates, lands, 
tenements and hereditaments in H., with a general limitation 
over in case any of his nephews died under twenty-one ( p ); 
and in a subsequent part of his will declared it to be his intent 
to prevent waste by making his nephews temntsfor life only; 
and authorised them, in case they married, to make settlements 
upon their wives, and dispose of their estates among the issue 
of such marriages: it was held that G-. took only an estate for 
Hfo. 

[Again, in Key v. Key {q), where a testator devised his estate 
at A. to S. K. for life, and after his decease he gave “ the afore¬ 
said estate ” to the eldest surviving son of S. K., but in default 
of issue male to T. K., and to his eldest surviving son; and in 


[(») Doe d. L^n y. Lean, 1 Q. B. 229, 
4 Fer. & D. 662 ; Wight v. Leigh, 15 
Ves. 664. But see Challenger v. Shep~ 
pard, 8 T. E. 697. In the first case, 
some stress was laid on the devise beinji' 
of “ an estate,” not “ my estatesee 
Bailis V. Oale, 2 Vcs. 48.J 
(o) Bruce v. Bainbridge, 6 J. B. Moo. 
1, 2 Br.- & B. 123. The principle above 
stated seems to bo tho true ground of 
this decision, ihough it was much urged 
as turning on the efleot of the word 
“issue.” In tho devise in question, 


however, tho mention of issue ooours 
only in the power, [|wd compare Spry 
V. Bro^eld, 7 M. & Weis. 646, 10 Sim. 
94. The power would not of itself 
have cut down the word “estate,” 
lIovBarth v. Bevcell, 29 Beav. 18.] 

(p) That this would also have given 
the devisee an implied fee, see ante, p. 
271. 

[(;} 4 D. M. & G. 73. See also Maiiin 
V. WCamlani, 4 Lr. Law Hep. 340; 
EarlofTyroney. Marquieof Waterford, 
1 B. E. & J. 618.] 
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[default of issue male the testator’s will was that the premises ohap. zzzm. 
should devolve to his own right heirs: it was held that “ the ~ 

eldest surviving son ” of S. K. did not take an estate in fee- 
simple by force of the word “ estate;” for if he did, then in the 
event (which was probable and actually happened) of there 
being “ an eldest surviving son ” of S. K. who became entitled 
to the property, every subsequent limitation was, from the 
moment of S. K.’s death, annihilated.] 

But it has been held {r) that the mere ciroumstanoe of the 
testator’s subjecting the property to a certain annuity during 
the life of the devisee, with a coiisiderabh augmentation of it 
after her decease, did not evince an intention to give her only 
an estate for life, under a devise of all his property both real 
and personal for ever. 

This leads to the remark, that the word property is equiva- “Property.” 
lent to estate, in its operation to pass the interest as well as the 
land (.$); and the same construction has also been given to a 
devise of tho residue of the testator’s “real effects” {t) 
though it will be remembered that the word effects, imaided by 
the context, [has never been held to] comprehend land («), which 
of course is always a preliminary inquiry. [The phrase “ all “ AH that I 
that I die possessed of ” is also one which, if it carries real estate 
at all, would seem sufficient to carry the fee («?).] 

And hero the reader is referred to a former chapter {x), for 
many instances in which the fee has been held to pass by very 
informal expressions, such as “ all I am worth,” and other 
similar phrases, which were adjudged not only to embfoce real 
estate (this being, in fact, the principal point of contest), but 
also to confer on the devisee an estate of inheritance. 

It is clear that the word inheritance will carry the fee (y); “ Inherit- 


“Real 

effects.” 


ance.' 


(>•) Loe d. iMdif Pacre v. Moper, 11 
East, 518. 

(«) £oe d. Sfiellv. Pattimn, 16 East, 
221; NiokoUs v. Butcher, 18 Yes. 193; 
Patton V. Bandall, 1J. &'W’. 189; [Poe 
d. Booley v. Roberts, 11 Ad. & Ell. 1000, 
3 Per. & D. 678; Footner v. Cooper, 2 
Drew. 7 ; Bentley v. Oldfield, 19 Bear. 
225 ; CoUsmann v. CoUsmann, L. B., 3 
H. L. 121.] 

if) Hogan v. Jackson, Cowp. 299, 3 
B. F. 0. Toml. 388, stated Yol. I. 

E . 723; [Maenamara v. Lord Whitworth, 
ora. 241; Zord Torringtony. Bowman, 
22 L. J. dh. 236.1 See also Qrayson v. 
Atkinson, 1 Wils. 333, stated Yol. I. 
p. 724. 

(») Ante, Yol. I. p. 744. 


Per Bosanqmt, J., Wilee v. Wilee, 
7 Sing. 675, stated ante, Yol. I. p.739. 
But see Cook v. Jaggard, L. B., 1 Ex. 
125, as to which cose, however, sco 
Yol, I. p. 742, n.] 

U) Chap. XXn. 

(y) JFidlake v. Harding, Hob. 2, Godb. 
207, Moore, 873 ca. 1218^ nom. Whit¬ 
lock V. Hat ding. According to the re¬ 
port in Moore, the expression was '' my 
lands of inheritance,” which it is pretty 
clear would not now be held to confer 
more than an estate for life, as the 
word “inheritance” is merely to iden¬ 
tify the lands. As to the expression 
“trustees of inheritance,” see next 
Chapter. 
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ESTATE IN FEE »Y FORCE OF 

and Lord Holt seems to have considered the word hevedita- 
ments (as) to he equivalent; hut it is now established that a 
devise of hereditaments carries only an estate for life {a). 
A devise of all my copyhold in the said hamlet of H.,” has 
received a similar construction (J). 

It has been held, that a remainder in fee will pass- by the 
word remainder. Thus, in the early case of Notion v. Ladd (c), 
A. having the remainder in fee, subject to a life estate in his 
mother, devised the lands to his sister for life after the decease 
of his mother, then he gave to J. C. the whole remainder of all 
those lands he had devised to his sister, if he should survive his 
sister; but if he died before his sister, then his will was, that 
the whole remainder and reversion of all the said lands should 
be to the use of his sisters and their heirs for ever. It was 
contended that J. 0. took only an estate for life, for that these 
words referred merely to the remainder of the lands, and not of 
the interest; but the Court said that could not be, as the 
whole of the lands had been before devised. It referred to the 
residue of the estate -undisposed of to his sister, and conse¬ 
quently a fee passed to J. C. 

So, in the case of Bailis v. Gale (rf), a reversion in fee was 
held to pass under a devise of the “ reversioti ” of certain tene¬ 
ments. But in the anterior case of JPeiton v. Banks (e) (which 
was not cited in Bailis v. Gale), where a man devised lands to 
his wife for life, and, as to the said lands, he gave the reversion 
to A. and B., to be equally divided bet-wixt them; it was hold, 
lhat A.* and B. wore tenants in common for life only; and 
Serjeant Maynard, at the bar, said he remembered a stronger 
case, in which a man, having given lands to his wife for life, 
devised the reversion to A. and B., A. being his heir at law; 
yet it was adjudged that B. took an estate for life only. 

The only distinction between these cases and Bailis v. Gale 
is that, in the latter, the testator’s estate consisted of a rever¬ 
sion, whereas, in the two cases just stated, the subject t6 which 
the word “ reversion ” was applied, was the interest remaining 
tmdevised, after the limitations c];eated by the will. This oir- 
cumstance, however, seems not to vary the principle, and it is 

(s) Smithy. Tindal, 11 Mod. 103. See (4) Doe d. Winder v. Zarns, 7 Ad. & 
bIbo Lydeott v. Wilhu's, 3 Mod. 229. ISli. 196. 

(a), Hopewell y.Aekland, 1 Salk. 239; (c) 1 Lut. 765; {Bakery. Wall, 1 Ld. 

Canning v. Canning, Moso. 240; lienn d. Ra)^. 187.] 

Mellor V. Moor, 6 T. R. 668, 6 ib. 176, {d) 2 Ves. 48. But see And. 284. 

1 B. &r. 668, 2 ib. 247; iJtfod. Sinally. \e) 1 Vera. 06. 

Allen, 8 T. R. 603. 
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probable that the word reversion would now bo held, on the 
authority of Bailis v. Galey to pass a fee, oven in oases of the 
latter olass. 

But though the words remainder and reversion, applied to 
property of this description, will pass the testator’s entire inte¬ 
rest therein, yet it is clear that the terms residue and remain^ 
der, as ordinarily used in residuary clauses, will not have such 
effect (/). 

It has been held, that a devise of freehold lands, with all 
and title to the same, carries the fee {g) ; and the word 




“ interest ” would unquestionably have the same effect (/*). 

[It was at one time a question whether under a devise by a 
testator of “ his moiety,” “ his part,” or “ his shore,” of lands 
the devisee would take an estate in fee, but it seems now settled 
that he will {i) ; unless a contrary intention appears by the will, 
as, where the indefinite gift is one in the midst of a regular 
series of limitations expressed as remainders one to another (A:). 
The words, however, have this force only whore the moiety, 
part, or share belongs as such to the testator himself. Thus, 
where houses were given among the testator’s children as tenants 
in common in tail, and if any of his children died before twenty- 
one or unmarried, the j^ort or share of him or her so dying to go 
over to the survivors, it was held that by the devise over the 
survivors took life estates only (/). 

An estate in fee may also be conferred by force of words of 
exception. Thus, where a testator devised to his two sons the 
estate he occupied, with the factory thereon, except the house 
he occupied, which he gave to his daughters share and share 
alike, it was held that the daughters took an estate in fee in 
the house. Tindal, C. J., said, the exception out of the devise 
by necessary intendment carried the same quantity of estate as 
that from which it was excepted (w). 


CBAP. zzxin. 


“Kesidue” 
and “remain* 
der” as used 
in residuary 
clause. 


“ Right and 
title.’* 

“ Interest.” 

When words 
“ part,” 

“ share,” 
“moiety,” 
carry a fee. 

When they do 
not. 


Estate in fee 
gfiren W force 
of wordis of 
exception. 


[(/) Canning v. Canning, Mose. 240; 
Dmn d. Moor v. MeUor, 6 T. B. 668, 2 
B. & P. 247.] 

M Sharp v. Sharp, 4 M. & Pay. 446, 
6 Bing. 630. 

(A) Andrew y. Southouae, 6 T. B. 292. 
[(i) Doe d. Atkinson v. Fawcett, 3 C. 
3. 274; Montgomery y. Montgotnery, 3 
Jo. & Lat. 47; Green y. Maraden, 1 
Drew. 646, 663; Manning y. Taylor, 
L. B., 1 Ex. 235; but see Middleton v. 
Svoain, post, p. 286. 

(A) JZ 0 Arnold's Estate, 33 Bear. 163; 
and see Key y. Key, stated sup. p. 282. 


{t) Woodward v. Glasshrook, 2 Vem. 
388 ; Pettywood y. Cook, Cro. Eliz. 62; 
Sturgis v. Dunn, 19 Beav. 135; Doe d. 
Otpe V. Fnst, 2 D. & By. 678, 1 B. & 
Cr. 638. In the last case, the fee was 
hold to pass under other words. And 
in Bentley v. Oldfield, 19 Beav. 226, the 
fee passed by the words “share of pro¬ 
perty." 

(»w) Doe d. Knott v. Lawton, 6 Scott, 
303, 4 Bing. N. 0. 455. And see Den¬ 
nett y. Bennett, 2 Dr. & Sm. 273; Uill 
V. Jtattey, 2 J. & H. 634 (annuity, per¬ 
petual or for life). 
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given by force 
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tional gift. 


By force of 
olauae against 
alienation. 


“Perpetual 

advowson.” 

Manor. 


“ Share” in a 
oompanyi 


Fee>simple 
conditional in 
lands not 
vrithin stat. 
I>e J)oms. 

Or in a 


uiheiitonco. 


[Again, where lands were devised to A. without words of 
limitation, and, in a certain event, those lands were devised away 
from him to another in fee, and other lands substituted in which 
an express estate in fee was given to A., A. took a fee under the 
first devise, hy reason of the apparent intendment that his inte¬ 
rest in each property should he the same («). 

A devise to A. (simply), provided that if he or his heirs alien 
the devise shall be void, confers a fee by force of the words of 
the condition, though the condition itself is void (o). 

It may here be added, that a devise of a “ perpetual advow- 
son” {p)j or of a “manor” (?) to A., conferred only a life 
estate, those words, like the words “lands,” “hereditaments,” 
&o., being considered descriptive of the subject of devise, and 
not of the entire interest in it. So a devise of a share in the 
New Eiver Company (which is a freehold of inheritance) to A., 
has been held to confer only a life estate (r). 

In conclusion, it may be noticed that where copyholds of a 
manor, in which there is no custom to entail, are devised in 
terms which, if applied to freeholds, would create an estate tail, 
the devisee takes a fee-simple conditional, which becomes abso¬ 
lute on the birth of issue inheritable under the limitation («), and 
the same rule applies to a similar gift of a personal inheritance; 
which cannot be entailed (^).] 


V. Perhaps there was no one of the old rules of testa¬ 
mentary construction which so directly clashed with popular 
views as «that which required words of limitation or some equi¬ 
valent expression to pass the inheritance; and hence the attention 
of the framer of the act 1 Viet. o. 26, was naturally directed to 
Adevisewith- the aboUtion of this technical doctrine. Accordingly, by s. 28 

out yoMs of jg enacted, “ That where any real estate shall be devised to 
liiiutatiozi^ to , . 

pass the foe. any person -without any words of limitation, such devise shall be 
construed to pass the fee-simple, or other the whole estate or in- 


Efleot of stat. 
1 Viot. c. 26, 
8 . 28. 

a 


[(n) Greene v. Armteed, Hob. 65; of. 
Doe d. Payne v. Flyer, 14 Jur. 326, 19 
L. J. Q. B. 29. 

(o) Shailard y. Baker, Cro. Eliz. 744. 
See also Shaw v. Ford, 7 Gh. D. 669. 

fp) Foeoek v. Bishop of Lincoln, 3 Br. 
& B. 27. The word “Living” is am¬ 
biguous, and may mean the whole ad- 
vowBon, either in fee or for life, or only 
the next presentation, according to the 
context, Wehb v. Byng, 2 K. & J. 669. 


(o) Faiee v. Archbishop of Canterbury, 
14 Vos. 364. 

M Middleton v. Swain, Skinn. 339. 

(«J Doe d. Simpson v. Simpson, 4 Bing. 
N. C. 333, 5 Scott, 770; Doe d, Blesard 
T. Simpson, 3 Scott, H. B. 774, 3 M. & 
Gr. 929; Doe d. Spencer v. Clarke, 6 B. 
& AM. 468. 

' (/) Stajfbrd v. Buckley, 2 Ves. 170; 
Turner v. Turner, 1 B. C. 0. 316. 
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terest whioli the testator had power to dispose of bj will in suoh obajp. xxxat. 
real estate, unless a contrary intention shall appear by the will.” 

The effect of the enactment, it will be observed, is not whoUy Remarks oa 
to preclude, with respect to wills made or republished since the 
year 1837, the question whether an. estate in fee will pass 
without words of limitation, but merely to reverse the rule. 

Formerly, nothing more than an estate for life would pass by 
an indeiinite devise, unless a contrary intention could be 
gathered from the context. Now, an estate in fee will pass by 
suoh a devise, unless a contrary intention shall appear by the 
will.” The onus probandi (so to speak) will, under the new 
law, lie on those who contend for the restricted construction; 

[and will not be discharged by shewing that another devise in 
the will contains formal words of limitation {u), or that a 
special power of appointment is (in terms) given to the de¬ 
visee (x) ; though if the same land be given in one part of the 
will to A., and in another to B., the presence of words of limita¬ 
tion in the latter gift, and their absence from the former, are 
material to correct the apparent contradiction, and to shew that 
the testator meant a gift to A. for life, with remainder to B. in 
fee (y).] Indeed the restricted construction rarely accords with 
the actual intention of a testator, and it will probably not often 
occur that the Courts will be called on to apply the proviso 
which saves the effect of a restrictive context; so that there 
seems no reason to apprehend that the newly-enacted rule will 
be so prolific of qualifications and exceptions as the doctrine - 
which it has superseded. Upon the whole, tho enlargement of 
the operation of an indefinite devise may be regarded os one of 
the most salutary of the new canons of interpretation which have 
emanated from the legislature. 

[This new rule of construction has been held not to apply Now rule does 
to interests created de novo; thus a devise of a rent-charge to 
A. simply, has been held to give him a rent-charge for life created 
only (s). And where a testator devised to A. “the house she 


[(«) W'udm V. Wiiden, 2 Sm. & Gif. 
396. 

{x) Brifok y. Brook, 3 Sm. & Gif. 280. 
See also Weak v. Ollive, 32 Boay. 421; 
and as to personaltj Be Mortloek’i 
Ituati, 3K.&J. 456. Where the prior 
devise is expresdy for life the question 
whether the further words give the ab¬ 
solute interest or only a power is the 
same as before the act, Freekini y. Bear- 
ton, L. R., 3 Eq. 658; Pennoeky, Ben- 


nock, L. R., 13 Eq. 144. 

(y) Oravenor v. Watkins, L. R., 6 C. 
F. 600. But for the wor^ of limita¬ 
tion A. and B. would be joint-tenants, 
Vol. I. p. 476. 

(:) Nichols v. Uavekes, 10 Hare, 342.- 
As towhat words are sufficient to create 
a perpetual rent-charge, see Mansergh 
y. Campbell, 25 Beav. 544, 3 Dc G. & Jo. 
232. 
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CHAP. zxzm. [lives in and grass for a cow in G. field/’ and gave his D. estate 
“ (which included G. field) to X., it was held that A. took the fee- 
simple in the house, hut not in the easement; the Court being 
of opinion that grass for a cow was not necessary for the enjoy¬ 
ment of the house, and that the eictent of interest in the one was 
not governed by the other (a).] 


[(a) Reay v. Rawlinsm, 29 Beav. 88. which is necessary to its emoTtnei^t, see 
As to the construction where property Rym r. Sarrison, 32 L.T. N.S. 817, 

is devised to one in foe, and there fol> revd. 83 ib. 796 (will before 1838).] 

lows an indefinite gift of an casement 
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CHAPTER XXXIV. 

ESTATES OF TRUSTEES. 


The question whether a devise to uses operates by virtue of Whctlicr 
the Statutes of Wills alone, or by force of those statutes concur- tho 
rently with the Statute of TJses, has been the subject of much statute of 
learned controversy {a). The prevailing, and, it is conceived, 
the better opinion is in favour of the latter hypothesis (b); 
the only objection to which seems to bo, that, as the Statute of 
Uses preceded the Statutes of Wills, uses created under the 
testamentaiy power conferred by the latter statutes could not, 
at the time of the passing of the Statute of Uses, have been in 
the contemplation of the legislature. The futility of this objec¬ 
tion has been so often exposed, that it is not intended here to 
revive the discussion, more especially as the point has not, in 
general, any practical influence on the construction of wills; 
for even those who.assert that the Statute of Uses does not . 

apply, admit, and the authorities conclusively show (cl, that a 
devise to A. and his heirs, simply to the use of B. and his heirs, 
would vest the fee-simple in B., if not by force of the statute, 
yet in order to give effect to the manifest intention of the 
testator. Such intention, however, seems to bo apparent only 
when examined through the medium of the Statute of Uses. 

We must suppose the testator to be acquainted with the effect 
of that statute, in order to gather from such a devise an inten¬ 
tion to confer the legal estate on the ulterior devisee. On the 
other hand, it is clear that a devise to the use of A. and his 
heirs, in trust for or for the use of B. and his heirs, would vest 
the legal inheritance in A. in trust for B., and not carry it on 

to B. Either this must be by the effect of the Statute of Uses 

• 

(a) 1 Sand. Uses, 195; 2 Fonbl. Treat. (c) Synmn v. Turner, 1 Eq. Ca. Ab. 

S !4; and Sugd. Pow. 8tb ed. 146. 383, pi. 1, n.; JIarria v. JPuyh, 4 Bing. 

) But contra per Jeaael, M. B., 335, 12 J. B. Moo. 677. And aee 

.,20£q. 171, 3Ch. D. 400J kina v. Luaeombe, 2 Sw. 392; Doe v. 

Tield, 2 B. & Ad. 564. 


J. —VOL. II, 
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ESTATES OF TRUSTEES, 

forbidding the limitation of a use upon a use, or, supposing that 
statute not to operate upon wills, it must be (as in the former 
case) the result of presuming the testator to intend by the 
devise in question to produce the same effect as such limitation 
introduced into a deed would have done by force of that statute. 
It is evident, therefore, that in such cases the question whether 
the Statute of Uses applies to wills does not arise. And in 
practice little or no attention seems to have been paid to the 
difficulty suggested by an eminent writer (r/), that, under a 
devise to A. and his heirs, to the use of B. and his heirs, if A. 
should die in the testator’s lifetime, the devise to B. might 
possibly, under the Statute of Uses, fail at law for want of a 
seisin to serve the use. Indeed, the writer in question himself 
observes, in solution of his own difficulty, that, as every testator 
has a power to raise uses either by the joint operation of both 
statutes, or by force of the Statute of Wills only, possibly the 
Courts ■would, in favour of the intention, construe the devise as 
a disposition not affected by the Statute of Uses, but as giving 
the fee to B. immediately. Perhaps, however, there would bo 
some difficulty, in principle, in adopting this construction; for, 
if, ill the event of A. surviving the testator, the use would have 
been executed by the operation of the Statute of Uses, to hold 
the result to be different in consequence of the death of A. in 
the lifetime of the testator would bo to make the construction 
of the devise dependent on events subsequent to its inception. 
Supposing tho devise to be void at law, it is clear that equity 
would compel the heir to convey; but probably the Courts 
would struggle hard against adopting a construction which 
would invalidate it even at law. Tho occurrence of the question 
may of course be easily avoided by devising the estate imme¬ 
diately to uses, and not to a devisee to uses (c). 

Where property, in which a testator has an estate of free¬ 
hold, is devised to one person in trust for or for the benefit of 
another, the question necessarily arises whether the legal estate 
remains in the first-named person, or passes over to, and becomes 
vested in, the beneficial or ulterior devisee. If the devise is to 
the use of A., in trust for B., tho legal estate (wo have seen) is 
vested in A., oven though no duty may have been assigned to 
him which 'requires that he should have tho estate. Where, 

[Ul) Butl. Co. Lit. 272 a, VIII. 1;] Pow. 8th ed. 148, where it is shewn 
and 1 Sugd. Pow. 7th cd. 173, [bux that an important question on the con- 
omitted, 8th ed. 148.1 stmetion m jwwerscreated by will de- ^ 

(e) See further on this subject, Sugd. pends uppn this point; 
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however, the property is devised to A. and his heirs, to the uso 
of, or in trust for, B. and his heirs, the question whether A. 
does or does not take the legal estate depends chiefly on the 
fact whether the testator has imposed upon him any trust or 
duty the performance of which requires that the estate should 
be vested in him. If he has not, the legal ownership passes to 
the beneficial devisee, and the first-named person is regarded 
as a mere devisee to uses, filling the same passive office as a 
releasee to uses in an ordinary conveyance by lease and release. 
And the fact that the testator, in a series of limitations, employs 
sometimes the word mcy and sometimes the word trvsty is not 
considered to indicate that he had a different intention in the 
respective cases. 

Thus, whwe (/) a testator devised lands ta A. and his heirs, in 
trust and for the several uses and purposes after-mentioned, viz. 
to pay the rents to certain persons for the life of B., and after 
her decease to the me of C. and D. during their lives and the 
life of the longest livor, remainder to the uso of A. and his 
heirs during the lives of 0. and D. and the life of the longest 
livor, to preserve contingent remainders; and after the several 
deceases of C. and D., then in trmt for the heirs male of tho 
bodies of C. and D.; remainder to the use of T. in fee. After 
B.’s death, C. and D. suffered a recovery, which it was contended 
was void, on tho ground that the limitation to the heirs male of 
their bodies was equitable, and therefore did not make thorn 
tenants in tail (a point which is discussed in a future phapter); 
but Lord Ellenhorotigh observed, that the testator employed the 
words “ use ” and “ trust ” indifferently, and both were within 
the operation of the statute {g). 

So, it is clear, that the mere change of language, in a series 
of limitations, by substituting words of direct gift to the persons 
taking the beneficial interest, for the phrase “ in trust for,” will 
not clothe such persons with the legal estate, if the purposes of 
the will, in any possible event, require that the legal estate 
should be in the trustees (A). 

But the Courts are strongly inclined to give the devise such 

(/) Doe d. Terrtf v. Cottier, 11 East, & Ryl. 765, 2 B. & Cr. 357. See also 
377. Sandford v. Irby, 3 B. & Aid. 6.54 ; 

a lt is evident, therefore, that his [Dhgrave r. Blagrave, 4 Ex. 550 ; Hod- 

hip concurred in the doctrine that wn v. Ball, 14 Sim. 658; Wataon v. 

uses created by will arc within the Sta- Pearson, 2 Ex. 581; Smith v. Smith, 

tnte of Uses. 11 C. B. (N. S.) 121; Colliery. Walters, 

(A) Doe d. Timhj^sy. WiUan, 2 B. & L. B., 17 252.] 

Aid. 84; Murthwaite v. Jenhinaon, 3 D. 

u 2 


m 
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ESTATES OP TKUSTEES. 

a construction os will confer on the trustees estates co-extensive 
with those interests which ore limited in the terms of trust 
estates, if the other parts of the will can hy any means he made 
consistent. 

Thus, where (/') the testator’s real estate was devised to trus¬ 
tees, their survivors or survivor, and their or his heirs, &o., to 
secure a life annuity (which was to be paid out of the annual 
income), and then in trust for the testator’s children, until they 
should attain twenty-one, “ and then unto and among them, 
share and share alike,.as tenants in common, and not as joint- 
tenants and the will contained clauses empowering the trustees 
to grant leases of the estates, and, if they should think it ad¬ 
visable, to sell any part thereof, at any time after his (the testa¬ 
tor’s) decease. It was hold, notwithstanding this expression, 
that the estate of the trustees was confined to the minority of 
the children, being so restricted by the express devise to them. 

A devise of copyhold lands in trust for a minor, and to he 
transferred to him at twenty-one, has been held to give to the 
trustees a chattel interest only, determinable at the majority of 
the cestui que trust; the Court thinking that the words “ to 
be transferred,” did not refer to a legal transfer of the estate by 
surrender (in which case the trustees must have taken the fee 
to enable them to make such surrender), but merely to the deli¬ 
very of possession, and admission on the rolls of the manor (hj. 


Wliere^the person to whom the real estate is devised for the 
benefit of another is intrusted with the application of the rents, 
ho must, according to the principle before laid down, take the 
legal estate, in order that he may have a command over the 
possession and income. 

In Shapland v. Smith (/) the trust was out of the rents, after 
deducting rates, taxes, repairs and expenses, to pay such clear 
sum as remained to S. during his life, and after his death to the 
use of the heirs male of his body. The question was, whether 
the use for life was executed in S., who, if it were, was tenant in 
tail male, by force of the rule in Shelley’s case (m). Eyre^ B., 

(i) Doe d. Buddm v. Harris^ 2 D. & Doe d. Player v. Nuholla, 1 B, & 

Ryl. 36. See also Goodlitle d. Jlaward Cr. 336. [Cf. Maden v. Taylor^ 15 
V. Whitby, 1 Burr. 228; Edwards v. L. J. Ch. 569J 
Symons, 6 Taunt. 212; Achlandy. Lut~ {1) 1 B. 0. O. 71. See also Browne 
ley, 1 Fey. & D. 636, 9 Ad. & Ell. 879; v. Itamsden, 2 J. B. Moo. 612; Tenny 
[Tucker v. Johnson, 16 Sim. 341; Plenty d. Gibbs v. Moody, 3 Bing. 3, 10 J. B. 
v.TTcst, 6 C. B. 201; Doe d. Kimber v. Moo. 252. 

Cafe, 7 Ex. 675; Baker v. White, L. R., (m) The question 'whether the trosv 

20 1^. 176.] 
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sitting for Lord Thurhwy thought tliere was no difference between 
a trust to pay the rents to a person, and a trust to permit him to 
reoeire them (see contra in the sequel), and, therefore, that tho 
use in this case was vested in 8.; hut Lord ThurloWf on resuming 
his seat, determined that as the trustees were to pay taxes and 
repairs, the legal estate during the life of 8. was in them. 

In Silvester v. Wilson (/#) tho testator devised that tho trustees 
should yearly during tho life of his son J. W. receive the rents; 
and he ordered that they should ho applied for tho maintenance 
of the said J. W. The Court thought that it was intended that 
the trustees should have a sort of discretion in the application of 
the money, and, therefore, that they took the legal estate [during 
the life of J. W.]. 

Indeed, without regard to the exact degree of discretionary 
power lodged in the trustees, the mere fact that they are made 
agents in tho application of tho rents is sufficient to give them 
the legal estate, as in tho case of a simple devise to A. upon 
trust to pay the rents to B. And it is immaterial in such a 
case that there is no direct devise to the trustees, if tho inten¬ 
tion that they shall take tho estate can bo collected from tho 
will. Hence a devise to tho intent that A. shall receive the 
rents and pay them over to B. would clearly vest tho legal estate 
in A. (o). 

But where real estate is devised to one person upon trust to 
permit and suffer another to receive tho rents, tho beneficial, 
devisee takes the legal estate and not tho trustee (^>). Tho dis¬ 
tinction between a direction to pay tho rents to a person, and a 
direction to permit him to receive them, though often con¬ 
demned, cannot now he questioned. In Doc d. Leicester v. 
Biggs (y), 8ir James Mansfield said it was miraculous how it 
came to Be established, since good sense requires in each case 
that it should be equally a trust, and that the estate should be 
executed in the trustee; for how could a man be said to permit 


CKAF. XXXIV. 


-or to ap¬ 
ply rents for 
mnintenanco 
of cestiii quo 
trust; 


-or to pny 

rents to a per¬ 
son. 


To permit 
receipt of 
Tcnts, gives 
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tees take any and what estate is often 
raised in this manner. See Joma v. Lord 
Say ^ Sele, 8 Yin. Ah. 262, pi. 19, 1 
]^. Ca. Abr. 383, pi. 4, [as to which 
case SCO per Lawrence, J., 6 East, 167, 
Feame, (3. B. 64, n. by Butle^; Sil- 
veater d. Law v. JFilaon, 2 T. K. 444; 
Curtia v. Frire, 12 Yes. 89; Wykhani v. 
Wykham, 18 Yes. 395; Biscoe v. Fer- 
kina, 1 Y. & B. 485; lAdamav. Adama, 
6 Q. B. 860; Collier v. Walters, L. B., 
17 £q. 252.] 


(«) 2 T. B. 444. See also Doc v. 
Ironmonger, 3 East, 533 ; [^Itcynell v. 
Itegmll, 10 Beav. 21; Berry v. Berry, 
7 Ch. D. 667; and see Flenty v. West, 
6 C. B. 201.] 

(o) Doe V, llomfray, G Ad. & Ell. 206. 
See also cases cited post, {). 305. 

[p) Itight d. Phillips V. Smith, 12 
East, 4.).5 ; \_Doe d. Xoble v. Bolton, 11 
Ad. & Ell. 188;] but see Gregory v. 
Henderson, 4 Taunt. 772, post, 294. 

Ig) 2 Taunt. 109; [and see 1 Ed. 30, 
n., and 1 B. C. C. by Eden, 75, u.] 
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ESTATES OF TRUSTEES. 

aud suffer who has no estate and no power to hinder the cestui 
que trust from receiving ? 

Where the expressions to pay unto and permit and mffer to 
receive ore both used, it seems that the construction will (in 
conformity to a rule discussed in a preceding chapter (r), be 
governed by the posterior expression. Thus, in Doe d. Leicester 
V. Biggs (s), where the trust was “ to pay unto or permit and 
suffer A. to receive the rents,” it was held that the words “ per¬ 
mit and suffer,” coming last, controlled the former trust, “ to 
pay,” and consequently that the estate was vested in A. (t). 

In the proposition that a devise to a person upon trust to 
permit another to receive the rents, vests the legal estate in the 
latter, it is assumed that no duty is imposed on the trustee, 
either expressly or by implication, requiring that he should have 
the estate, for in such case it is clear the trustees will take the 
legal estate. 

Thus, in Biscoe v. Perkins (h)^ where a testator devised his 
real estate to his executors, their heirs, &o., for the life of his 
son A., to the intent to support the contingent remainders after 
limited, but in trust, nevertheless, to permit and suffer his said 
son to receive the rents for his own use during his natural life; 
and after his decease the testator devised the same to the first 
son of A. in tail. Lord JEMon held that A. did not take the 
legal estate, as the purpose of preserving the contingent remain¬ 
ders required that it should be in the trustees. 

Upon the same principle, it has been often decided that a 
trust to permit a feme covert to receive the rents for her sepa¬ 
rate use, vests the estate in the trustees (sr). 

Aud where (y) a trust to permit and suffer the testator’s wife 
to receive the rents during her widowhood was followed by a 
direction, that her receipts, tcith the approbation of any one of 
his tnisteeSf should be good; it was held that the legal estate 


(r) Cli. XV. 

(«) 2 Taunt. 109; [so in Baker v. 
V'hxtc, L. R., 20 Eq. 166.] 

{t) But might not the alternative 
terms of the devise in such a case have 
been considered as giving tho trustees 
an option ? This would have avoided 
tlic repuguanev. 

(m) I V. & B. 485. See also White 
V. Barker, 1 Bing. K. C. 'o73, 1 Scott, 
542. 

(r) Harton v. llarton, 7 T. B. 652; 
Doe d. Woodcock v. Barthrop, 5 Taunt. 
382. See also Doe d. Stepheus v. Seotl, 


4 Bing. 505, 1 M. & Pay. 317; a for¬ 
tiori, where the direction is to pay them 
to her, Nevii v. Sanders, 1 Vem. 415, 1 
Eq. Ca. Ab. 382, pi. 1; Bobinson v. 
Grep, 9 East, 1; llatvkins v. Luseondte, 
2 Sw. 375 ; [and see Toller v. Attwood, 
15 Q. B. 929; Plenty v. West, 6 C. B. 
201; but as to a dera, see Williams v. 
Waters, 14 M. & Weis. 166.] 

'(y) Gregory v. Henderson, 4 Tatmt. 
772, which compare with Broughton v. 
Langley, Salk. 679, 2 Ld. Baym. 873, 
1 Lutw. 823. 
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was vested in the trustees, it being clearly intended that they ciiap. xxxnr. 
should exercise a control. 

And a similar construction was given to a direction that the To pomiit A. 
trustees should permit the beneficial devisee to receive the /id 
•rents and profits; this term being used, it was thought, in con¬ 
tradistinction to the f/i'oss profits, which were intended to be re¬ 
ceived by the trustees, and the surplus paid over to the person 
beneficially entitled, both purposes evidently requiring that the 
trustees should have an estate (z). 


Where the duty imposed on the devisee is to sell or convey («) Direction to 
the fee-simple, he is held to take the inheritance to enable him 
to comply with the direction; though in such a case it is too 
much to affirm that the testator’s intention cannot in any other 
manner be effected; for, by means of a power, the trustee might 
bo authorised to convey without himself having an estate. It 
seems to be a more reasonable conclusion, however, that the 
testator, by devising the property to the person who is directed 
to make the conveyance or sale, intended not merely to make 
him the medium or instrument through which to vest tho estate 
in the beneficial devisee, but that he should take an estate com¬ 
mensurate with the duty which was assigned to him ; and tho 
ground for this construction is obviously strengthened, when 
there are other purposes requiring that the trustee should have 
so/jie estate. 


In Bagshaw v. Spence/' {h) a devise to trustees and their heirs, * 
upon trust out of the rents or by sale or mortgage tb raise so 
much as should be sufficient for the payment of debts legacies 
and funeral expenses, and then as to one moiety upon trust for 
and to the use of B. for life, remainder to trustees to preserve 
contingent uses, &o., was held by Lord Ila/'d/dckc to vest tho fee 
in the trustees, as they were “ to sell the lands ” by virtue of 
their estate. 


In this case the testator evidently intended tho trustees to Bemarkon 

Bagahavj 7 . 
Spencer. 


(s) Barker 
Wek 421. 
(<r) Qarth 


V. Oreenwoodf 4 H. & 


V. Baldwin, 2 Ves. C46; 
Boe d. Booth v. Field, 2 B. & Ad. 664; 
Boe d. SheUeg v. Edlin, 4 Ad. & Ell. 582. 

(6) 1 Yes. 142, 2 Atk. 670. Sec also 
Gmon V. Bogere, Amb. 93; Sanford v. 
Irby, 3 B. & Aid. 664; [IVataon v. 
Fearton, 2 Ex. 681; Blagravc v. Bla- 
grave, 4 Ex. 650; Beyncll v. Reynell, 
10 Bcav. 21; Baekham\. Siddatl, 1 M. 


& Gord. 607, 2 H. & T\v. 44; Boe d. 
Xoble V. Bolton, 11 Ad. & Ell. 188; 
Underhill v. Ro^n, 2 Ch. D. 499 ;] but 
SCO llatfker v. Hawker, 3 B. & Aid. 637. 
[A direction to convey without any 
words of devise gives a power only, Boe 
V. Shatter, 8 Ad. & Ell. 905 ; Qwen v. 
Wilson, 3 B. & B. 201 (copyhold): so a 
direction to settle. Knocker v. Banbury, 
6 Bing. N. S. 306, 8 Scott, 414.] 
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ESTATES OF TRUSTEES. 

take the inheritance, as they were to raise the money either out 
of the rents, or by sale or mortgage of the estate, and the former 
purpose could not he answered by a mere power; though it is 
observable that the construction adopted by the Court rendered 
nugatory the [remainder in] trust for preserving contingent re¬ 
mainders. 

[Even a devise to trustees and their heirs, in trust for several 
persons os tenants in common for life, and afterwards for their 
children, and if any tenant for life should die without issue 
(i. 0 . such issue, viz. children), then his share to “go to tho survivor 
or survivor^ of them and their heirs, and to be conveyed and 
assured to them and their heirs accordingly,” was held to give 
them tho fee-simple to enable them to convey in the event men¬ 
tioned (c). 

But a formal devise to trustees in fee to successive uses in settle¬ 
ment (with a limitation to tho trustees after each life estate to 
preserve contingent remainders) will not give the legal fee to the 
trustees (thereby converting all the uses into equitable interests) 
merely because the will contains a power authorizing them to 
“ convey in exchange or on partition,” although there are con¬ 
tingent remainders which in the result are not effectually pre¬ 
served (^?).] 

The mere fact, that the devised property is charged with debts 
or legacies, will not vest tho legal estate in the trustees, unless 
they are directed to pay them, or the will contains some other 
indication' of an intention to create a trust for the purpose. 

Thus, where (c) the testator, as to his real and personal estate, 
subject to his debts legacies and funeral expenses, devised the 
some as follows, that is to say: unto M. and W. and their heirs, 
upon trust and to and for the several uses, &c. following, that is 
to say: to the intent that they the said M. and W. or the survivor 
of them or the heirs executors and administrators of such sur¬ 
vivor should in the ffrst place apply the testator’s personal estate 
in discharge of debts funeral expenses and such legacies as he 
might direct; and os to his real estates, subject to his debts and 
such charges os he might then or thereafter think proper to 
moke, ho gave and devised the same unto P. for his Hfe, with 
remainders over. The Court held that the estate was executed 

[(<•) Maden v. Tayhr^ 45 L. J. Ch. 669. (d) Cmliffe v. Brmcker, 3 Oh. D. 393.] 

Of. Doe T. Nkholla, 1 B. & Or. 336, (e) Kmriek T. Lurd Beauekrk, 3 B. & 

auto, p. 292. F. 178. 
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in P. for his life. Lord Almnletj^ C. J., said, “ Unless it appeared 
manifestly that the testator intended that the trustees should 
be active in paying the debts, the legal estate would not vest in 
them. The question was, whether there were such apparent 
intention on the face of this will. It would, indeed, be much 
more oonvenient that the legal estate should bo vested in trustees 
for the payment of the debts, than that the trust should bo 
executed by the devisee under the direction of a Court of 
Equity; for a Court of Equity could not enable the devisee to 
make a complete title to the estate (/). But this,” ho added, 

was only an argument ab inoonvenienti, from which we cannot 
construe the testator to have said what, in fact, he has not said.” 

[But if the testator has devised the land to the trustees in 
fee-simple and has appointed them executors, and directed them 
to pay the debts which he has charged on the land, the legal 
estate in fee will vest in the trustees {(j). But a direction to pay 
debts will not enlarge an estate pur autre vie, given to trustees, 
to a foe-simple (//).] 

Hero, it may be observed, that where real estate is devised to 
trustees for the payment of debts and legacies, though the pro¬ 
perty becomes applicable only in case of the deficiency of the 
personal estate, the trustees take the legal estate [in fee] in- 
stanter, independently of the fact of the personalty proving de¬ 
ficient (»). But it is otherwise whore the devise is in terms 
made contingent on this event (the language of the will being, 
“ in case my, personal estate shall not be sufficient to pay debts, 
&c., then I devise, &e.” {j) ). But even in'such case^the trus¬ 
tees, on the happening of the contingency, take an absolute fee- 
simple in the whole, which continues in them as to the residue 
of the property, after they have, by a sale of part, raised suffi¬ 
cient money to answer the charge (!•). 

In Hawker v. Hawker (/), where an estate was made saleable 
by trustees, in the event of the proceeds of another estate proving 
deficient \_which they did noi] to pay the testator’s debts, it appears 
to have been considered, that having regard to the terms in which 


(fS This deficiency is now supplied 
by 1 Wm. 4, 0 . 47, s. 12, [13 & 14 Viet, 
c. 60, and 16 & 16 Viet. c. 55. 

{g) Ct'eaton v. Creaton, 3 Sm. & G. 
386; Spence v. Spence^ 12 C. B. (N.S.) 
199; Smiths. Smith, 11C. B. (N. S.) 121. 

(A) Bee d. Muller v. Clarice, 6 C. B. 
641; the estate of the trustees may 
have been r«rtricted to the life on the 
principle of Bolton v. Bolton, L. B., 5 


Ex. 146, ante, p. 269.] 

(t) Mnrthwaite v. Jenkinson, 2 B. & 
Cr. 357, 3 D. & By. 765. See also Doe 
V. field, 2 B. & Ad. 664. 

U) Ooodtitle d. Hart v. Knott, Cowp. 
43. 

{k) Doe d. Cadogan v. Ewart, 7 Ad. & 
Eli. 636. [But here the trust only was 
contingent.] 

(0 3 B. & Aid. 537. 
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ESTATES OF TRUSTEES. 

the estate was given to the beneficial devisees in the event of 
its not being wanted (such devises being framed in the manner 
of regular and formal limitations of the legal estate, including 
one to trustees for preserving contingent remainders), the trus¬ 
tees did not take the fee. As, however, the estate was in the 
first instance actually given to the trustees and their heirs, the 
point seems to have been one of great nicety and difficulty, 
and the propriety of the decision has been questioned by an 
eminent writer (m). 

A different construction prevailed in Doe d. Cadogan v. Eicart («), 
where a testator devised to A., B., and C., and the survivors or 
survivor of them and the heirs of such survivor (o), all his real 
estate, charged with the payment of a life annuity and so much 
of his debts, legacies, funeral expenses, and the costs of proving 
his will, as his personal estate should not extend to, upon the 
trusts following: upon trust to pay the rents to his wife during 
widowhood, and after her decease or marriage again, upon trust 
to apply the rents for the maintenance of his daughter J. until 
she should attain twenty-five, and after her attaining that age, 
upon trust, charged as aforesaid, for her and her heirs and 
assigns; but in case she should die without leaving issue 
lawfully begotten, then the testator gave the said real estate to 
D. and E., their heirs and assigns for ever. And the testator 
ordained that the trustees, for the performance of his will, in 
order to raise money for the payment of his debts funeral 
expenses and legacies, should, with all convenient speed after 
his decease, in case the residue of his personal estate should bo 
insufficient for that purpose, bargain and sell and alien in fee- 
simple any part of his freehold lands before mentioned; for the 
doing whereof he gave to his trustees and the survivors, &o., 
and the heirs, &o., full power and authority to grant, alien, 
bargain and sell, convey and assure the same premises or any part 
thereof to any person or persons and their heirs for ever in fee- 
simple, by all such lawful ways and means in the law as to them 
should seem fit. And the testator authorized the trustees and 
the survivors, &c., and the heirs, &o., to give receipts for the 
purchase-money; and did commit the management of the estates 
and fortunes of his daughter to his trustees and executors until 

(»>) Sugd. Pow. rsth ed. 111. Seo Ell. 905. 
also pdr Jervis, G. J., Foad v. Watsm, (o) Those words make the trustees 
6 EIL & Bl. 619.1 joint-teuaiitB for life, withaoontingoiit 

(n) 7 Ad. & Ell. 636, 3 Key. & F. remainder in fee to the survivor. See' 
197. But see Doe v. Sholter, 8 Ad. & ante, p. 261, n. (5). 
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she should attain twenty-five. The testator’s widow died in his cbap. xsxrr. 
lifetime. The personal estate proved insufficient to pap the debts, 

' and it was held that in this event the trustees took an absolute fee 
in the real estate, and not (as had been contended) a mere estate 
of freehold until the testator’s daughter attained twenty-five, 
with a power to sell for the payment of debts and legacies {p): 

[and further, that as the will did not confine the power to sell to 
so much os should be sufficient to pay the debts, and os there 
was no devise over of such parts as should remain unsold, the 
trustees retained the fee-simple in the unsold part. 

Although the Court appeared to rely on the fact that the 
contingency mentioned in the trust had actually happened, the 
principle of their decision was that the fee originally devised to 
the trustees was to be cut down only if a less estate would 
(without reference to subsequent events) have certainly en¬ 
abled them to fulfil all the trusts {q). This principle has been 
frequently enunciated in later cases (r), and would seem to make 
it immaterial whether the contingency mentioned in the trust, 
does or does not happen. And with regard to the trust not 
being confined to soiling so much as should be sufiicient to 
answer the charge, the mere possibility of the whole being 
required for the debts was sufficient in Lord Ilardwickc’s opinion 
“ to consider them as trustees throughout” (s).] 


An authority to grant leases of an indefinite duration has Authority to 
been in some cases considered to supply an argument for hold- it 
ing trustees to take the inheritance, scarcely less cogent than a fora tho foo. 
direction to sell. 

Thus in Doe d. Tomkyns v. Willan (<), where a testator devised 
to trustees, their heirs executors administrators and assigns, all 
his real and personal estates, in trust to let the freehold estates 
for any term they should think proper, at the best improved yearly 


(p) *Someiimesatni8t orapowerof 
sale 18 to be ezerciaed daring the con> 
tinuonce of tho trusts, and the question 
arises as to what is to bo deemed a 
“continuance” thereof? It is clear 
that tho mere fact of tho estate being 
outstanding in the trustees by reason 
of their neglect to convey at the proper 
period does not prolong their power. 
Wood V. White, 2 Kee. 664; but as to 
this case, see 4 M. & Gr. 460. 

^ [(f) 7 Ad. & £11.666, 667, citing Doe 
▼. min. 

(r) See ibod v. Watton, 6 £11. St Bl. 


606; Ifaden v. Taylor, 46 L. J. CJh. *Saletobo 
669 (trust to convoy in ow event). This m^iln during 

{ >riin:iplo appears to have been over- continuance 
ooked in Ward v. Burbury, 18 Beav. of trusts. 
190; but that case has been said to 
stand alone, perM. B., L. B., 

17 Eq. 267. 

(«) (7ii*0HV. Boyer*, Amb. 95. A gift 
over of what mij^ht remain imsold, 
though relied on in some other cases 
{neeGlover y.Monekton, 3 Bing. 13, pre¬ 
sently noticed), would seem equally in¬ 
effectual as against this possibility.! 

(q 2 B. & Aid. 84. 
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CHAP, xxxzv. rent, and to pay one-third of the rents of the freehold estates to 
the testator^s wife for life, and to pay the rents of the other 
^wo-thirds, and, after the death of the wife, the remaining third 
to his daughter E. Longman for her separate use, and after 
her death the testator devised his freehold and two-thirds of his 
personal estate to his daughter’s children, to be equally divided 
amongst them, and to be paid them at their respective ages of 
twenty-one years; and if his daughter died without leaving 
issue, then the testator devised his freehold estates to his wife 
for life, and after her death to his heir at law as if he had died 
intestate,’ it was contended that the trustees took an estate deter¬ 
minable at the decease of the daughter, when the purposes of 
the trusts wore satisfied; and that the authority to make leases 
for any term conferred a power and was not a measure of their 
estate. It was held, however, that the trustees took the fee. 
BaijUy, J., observed, “ There are no words here which distinctly 
create a power in the trustees; and it seems to me, that when 
an estate is devised upon a trust, and the trustees are to demise 
for any term they think proper (although at the best improved 
rent), the true construction is, that they are to create a term 
out of their interest; and if so, they must have a reversion after 
that term entirely ceases.” lie next adverted to the trusts 
respecting the application of the rents during the lives of the 
testator’s wife and daughter, and said, “ Then comes a limitation 
to her (the daughter’s) children, and it is said that that limitation 
gives to them the legal estate, and that in that part of the will 
there is a change of language which shows that at that period 
of time all the former purposes of the trust were to cease. The 
language there used is not so clear as to satisfy my mind that 
that was necessarily the intention of the testator. That the in¬ 
terest, if defeasible, would continue until the death of E. Longman 
and would not end when her first husband died, seems to mo to 
receive some confirmation from this, that if E. Longman had no 
child by her first husband, the limitation to her children, as for 
as it regarded children by a future marriage, would have been a 
contingent remainder, and if the trustees did not take an interest 
co-extensive with her life, but one which might determine on 
the death of her first husband, that contingent remainder might 
have been defeated by the acts of E. Longman in her lifetime (r). 
The< estate, therefore, to the trustees seems necessary for the 
purpose of protecting the interests of the children; and, inas« 

(.e) As to this vido post, p. 316. 
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much as the words ‘ to them and their heirs * are calculated to oiup. xxxn. 
give them the fee, I am not prepared to say that they took less 
than the whole legal estate.” 

So, in Doe d. Keen v. Walhank (.//), where a testator devised Indefinite 
lands to trustees and their heirs, upon trust to permit his daughter SiSiig\ 
to enjoy the same and toko the rents during her life, exclusively 
of her husband; and after her decease upon trust to the use of 
such child or children and for such estate as she, notwithstanding 
her coverture, should by any deed or will appoint; and for want 
of such appointment, then to the use of the heirs of her body: 
and for default of such issue, to his own right heirs for ever. 

Then, after several other devises to the trustees in the like terms, 
the testator concluded thus:—“ And I hereby will, &o. that the 
said trustees and each of them shall may and do in every respect 
give receipts pay money and demise the aforesaid premises or any 
part thereof as shall be consistent witli their duty and trust or 
otherwise.” It was hold that the trustees took the fee-simple in 
the lands devised to them. Lord Tenierden, 0. J., observed, in 
answer to the argument that the words might bo hold to confer 
a poirer of leasing, that the language of the clause was unlike 
that of any clause by which a leasing power hod been given, and 
that it specified no limit or qualification as to duration, rent, or 
other matter, but seemed intended to authorize any lease that 
would not be considered in a Court of Equity as a violation of 
the duty of a trustee. 

And where the authority to lease is accompanied by a direo- l*ower to 
tion to discharge taxes or other outgoings out of the rents and “J, 

profits, the ground for giving to the trustees the legal estate is pay taxes, 
still more conclusive. 

Thus, in White v. Parker {z), where a testator devised property 
to two trustees, in trust, as to three fourth parts, to pay or permit 
and suffer his wife and two daughters respectively to receive each 
one-fourth of the clear yearly rents and profits to their respective 
sole and separate uses during their respective lives; and as to 
the other fourth, in trust to pay io. or permit and suffer his son 
to receive the clear yearly rents and profits for life, with a con¬ 
tingent remainder; and the trustees were empowered to demise the 
premises [ioT any term not exceeding seven years] reserving the 
best rentf and were directed out of the rents and profits to pay 
and discharge all outgoings for taxes or otherwise in respect of 

(y) 2 B. & Ad. 664. [See also Siht/ (s) 1 Scott, 542, 1 Bing. N. C. 673. 
y. Garnett, 3 De G-. & S. 629.] 
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the premises, and to keep the presses in repair. It was held 
that the legal estate in the whole vested in the trustees, [hat 
whether beyond the lives mentioned it was unnecessary to decide.] 
But in AeJiland v. Lutley (a), where a testator devised lands to 
A. and B. upon trust that they and their heirs should set and 
let the premises, and out of the rents and profits in the first place 
pay a debt owing by the testator to M.; and in the next place 
pay certain legacies, which were to be paid as soon as the clear 
rents and profits would admit thereof; and from and after the 
debt and legacies were paid and discharged, the testator gave the 
same to C.’, his heirs and assigns for ever. It was contended 
that, according to the recent authorities, the indefinite power of 
leasing constituted a ground for the trustees taking the fee; but 
the Court of Q,. B. decided that the estate of the trustees ter< 
minated on the discharge of the debt and legacies, [and the 
Court of C. P. afterwards came to the same decision on the same 
will (It). The latter Court distinguished the preceding oases on 
the ground that no one could suppose at the death of the testator 
that the trustees could require more than a chattel interest, and 
that of a very limited extent, to make the speoifio ascertained 
payments which they were directed to make out of the rents of 
the estate (c).] 

In Doe Y. Wilhn (as here) the disposition in favour of the 
beneficial devisees was in the language not of a trust but of an 
independent devise: but, [besides the distinction drawn in C. P. 
(tlie soimdness of which has been questioned (^0)]> there were in 
Doe V. Willan other purposes, besides the power of leasing, re¬ 
quiring the tmstees to take some estate (and it would seem on 
estate pur autre vie, the trust being for the separate use of a 
woman) which did not exist in tho case just stated. The some 
remark appUos to Doe v. Walhank. In this state of the autho¬ 
rities it seems too much to affirm that the giving to trustees an 
indefinite power to grant leases constitutes of itself an adequate 
ground for holding them to take the fee. 

[Still, the general rule now constantly acted upon is that 
where an estate is given to trustees all the trusts must prim& 
facie be performed by them by virtue or out of the estate vested 
in them; and it seems to follow that if the devise is in fee, and 
there is a trust to grant leases of indefinite duration the trustees 

(d) 9 Ad. & Ell. 879,1 Per. & D. 636. 6 East, 162; Heardson v. Williamton, 1 

[(o) Ackland v. Pring, 2 M: & Gr. Ego. 33, both stated post, 

937, 3 Scott, N. B. 297. {d) By Jesael, M. B., L. B., 17 Eq. 

(i‘) Sec also Dotf d. irfiite v. ShupsoH, 257. 
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[will prim& facie have the legal estate in fee, being the only’ chap, xm?. 
estate which will enable them' to perform the trust out of the 
estate vested in them (c). The cose is no doubt stronger where 
there are other trusts which clearly require the trustees to take 
some estate; for “ it would be a strange and ortifioinl construc¬ 
tion to hold first that the natural meaning of the words should 
be cut down because they would give an estate moi’o extensive 
than the trust required, and then when the trust does require the 
whole fee-simple that it must bo supiJiod by way of power de¬ 
feating the estate of the subsequent devisees, and not out of the 
interest of the trustees” (/). 

To rebut this prim4 facie construction it must be shown on 
the face of the will what less estate of definite duration will 
enable the trustees to serve the trusts out of their interest and 
not by way of power; and this not aocorcUiig to subsequent 
events, but according to events possible at the testator’s death {ff). 

Thus in Doc d. Kimber v. Cafe {h) whore a testator devised a Beflnite 
house to trustees their heirs and assigns, in trust to pay the ^id^xorol^ 
rents to his daughter E. for life for her separate use, and after 
her death to apply them for the maintenance of her children (dear) trust*, 
during their minority, and upon the youngest living attaining v. Cafe. 
twenty-one the testator devised the property to the children then 
living. Another estate was devised to the same trustees, in trust 
for the testator’s grandson "W. until he attained twenty-one, and 
then to W. in fee. And power was given to the trustees to 
lease both estates for twenty-one years. Dollocl', C. B., delivered 
the judgment of the Court, and observed that a power to lease 
afforded an argument of weight in favour of the legal estate (in 
fee) being intended to bo given to the trustees, especially if it was 
an indefinite power os in Doe v. JFalbaalc, but that it was not con¬ 
clusive : and they held that the purposes of the trust did not re¬ 
quire the estate of the trustees to continue after the youngest 
child had attained twenty-one, and that the power to lease was 
a jmcer only to be exercised during the continuance of this estate 
so limited. “ The authority to lease (said the C. B.) extends to 
all the houses devised to them, and in one of the devises an estate 
in fee is devised to the grandson on attaining twenty-one; and it 
cannot be supposed it was meant they should lease for twenty- 
one years in the event of that estate coming into possession.” 


[(e) See per Jessef, M. R., Collier v. 
Waltert, L. R., 17 265. 

(/) Per/VrrfejB., Watson v. JPearson, 
!'Ex. 581. 


93. 


iff) Ib.; per Uolrotjd, J., 4 B. & Aid. 


(A) 7 Ex. 675. 



PDF Compressor Pro 


804 


OBAV. XXXIV. 


Am to a power 
to accept Bur> 
renders of 
leates. 


Effect of 
appointing 
persons 
“ trustees of 
inheritance.** 


ESTATE OP TRUSTEES, 

[The argument in favour of giving the fee to the trustees 
afforded by the power to lease ior a limited term was thus 
treated as not differing in kind from that afforded by an in¬ 
definite power; and it is not immediately obvious what estate of 
defined duration less than a fee the Court would hold suflficient 
in order that a lease even for a limited term might take effect 
out of the interest of the trustees, and not. by way of power. 

A power for trustees to accept surrenders of leases, though 
capable of a different interpretation if the context requires it, 
means prim^ facie the acceptance of the particular estate by a 
person having an estate in reversion (/). And a trust to apply 
rents and the value of mature timber in payment of debts im¬ 
plies such an estate in the trustees as will authorize them to cut 
the timber, that is the fee (/;).] 

The case of Trent v. Hanning (/) is remarkable for the dif¬ 
ference of opinion which prevailed in regard to the effect of 
some very ambiguous words. The will was in the following 
terms: “ I do hereby give unto my wife 200/. per annum during 
her natural life in addition to her jointure,” (which was an 
annuity secured to her before marriage out of his real estate,) 
“ my just debts being previously paid, and I do give unto my 
younger children 6,000/. each, to be paid when they severally 
come to the age of twenty-one; and I do appoint B., 0., and 
D. as trustees of inheritance for the execution thereof.” The 
Coult of C. P., on a case from Chancery, held that the trustees 
took no estate, and had no power to create any; but Lord 
Eldon being dissatisfied with this opinion, and considering that 
upon this point turned the question, whether the annuity 
debts and portions were a charge upon the real estate, sent 
a cose to the IC. B., three Judges of which {Ellenhorough^ Grose, 
and Le Blanc, dissentiente Laicrence) certified that the trustees 
took on estate in fee; they being of opinion that the words 
[“ trustees of inheritance ” were equivalent to the words] 
“ trustees of my inheritance,” [or] “ trustees to inherit my 
estates for the execution of this my will.” [Lord Eldon de¬ 
cided in conformity with this certificate, and his decision was 
finally affirmed in D. P. (w). 

Again, in Plenty v. West (n), the words “ I appoint W. exe- 

[(*) ^Blagrare v. Blagrave, 4 Ex. 660. 7 East, 97. 

(A) Collier V. JFalters, L. R., 17 Eq. [(»i) 1 Dow, 102. 

266.] (w) 6 C. B. 201. 

(0 1 B. &P. N. R. 116,10 Ves. 496, 
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ITS QUAKTITY, HOW DETERMIKED. 

[outer of this my will so far os is necessary to the performance 
of the trusts relating to my real estate” ooourring in a testa¬ 
mentary paper purporting to dispose only of real estate, and 
eontaming no direct devise (o), but only a direction as to the 
' division of such real estate, were held to give W. an estate in 
fee-simple. And an appointment of A. and B. “to be trustees ns 
also their heirs and assif/ns to both will and codicil,” (both of 
which instruments dealt with real and personal estate,) was held 
by Sir It. Kindcnkijy V.-C., to give the legal foe to the 
trustees (j£)). 

But where there was a direct devise to two in trust, a subse¬ 
quent appointment of these two and a thhd “ to bo trustees and 
executors ” was held not to make the third a joint devisee {q). 

A direction that annual or gross sums shall bo paid out of an 
estate by persons who are appointed executors of the estate (>•), 
or of the will (.v), or trustees “to see justice dono”(/), or the 
direction alone w’ithout such appointment {u), is, it seems, an 
implied devise of the fee to those persons; and a direction to 
executors to manage leaseholds and pay the clear rents to A. for 
life is a devise of the legal estate to the executors during the life 
of A. {x). So an appointment by codicil of a trustee in the 
place of a trustee named in the will, operates as an implied gift 
to the former of the trust estate (y).] 


The reader will have perceived (though tho position has not 
hitherto been distinctly advanced), that the same principle which 
determines whether tho trustees take any estate, regulates also 
the nature and duration of that estate ; tho established doctrine 
being (subject to certain positive rules of construction, pro¬ 
pounded by the legislature, and which will bo presently coji- 
sidered) that trustees take exactly that quantity of interest 
which the purposes of the trust require; and tho question is 
not whether tho testator has used words of limitation, or 


[( 0 ) There was in fact a devise vest¬ 
ing the fee in trustees, but this was 
omitted in the case sent from Chance^ 
for the opinion of the Court of C. F. 
See 16 Beav. 176. 

ip) Bennett v. Bennett, 2 Dr. k Sm. 
272. 

( 9 ) Sidebotham r. Wateon, 11 Ilaro, 
170. • 

(r) Doe d. Gillard v. Gillard, 6 B. & 
Aid. 785. 


J.—VOL. II. 


(«) Oates Y. Cooke, 3 Burr. 1084, 1W. 
Bl. 643. 

{t) Anthony v. Bees, 2 Cr. k J. 76. 
(m) Jboe d. Beezley v. Wood house, 4 T. 
R. 89. Seo also Bx parte Wynch, 6 D. 
M. k Gr. 220; Be Boyce, 33 L. J. Ch. 
300; and cf. London and South Western 
Bail. Co.v. Bridger, 10 Jur. (N. S) 6.')0). 

Stevenson v. Mayor of Liverpool, 
L. A, 10 Q. B. 81. 

(y) Be Hough's Will, 4 Do G. k S. 
371 ; Turner, 2 D. F. & J. 627.] 

X 
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annuity out of 
rents. 


expressions adequate to oany an estate of inheritance: but 
whether the exigencies of the trust [as they appear on the face 
of the will, without reference to events subsequent to the testa¬ 
tor’s death,] demand the fee-simple, or can be satisfied by any 
and what less estate ( 3 ). [Those cases however in which it is 
laid down that the Courts look aokli/ to the trusts to be per¬ 
formed, oven where there are words of inhoritanoe, must be read 
with this qualification, that those words are to have their natural 
effect to give a feo-simplo unless the context shows that it is cut 
down to an ostafe terminating at some time ascertained at the 
time of the testator’s death. If no precise period for the termi¬ 
nation can be shown, it remains an estate in fee («).] 

Thus, in the case of a devise to a tnistee and his heirs, upon 
trust to pay ami apply the rents for the benefit of a person for 
life, and after his decease to hold the lands in trust for other 
persons; the direction to apply the rents being limited to the 
cestui que trust for life, the estate of the trustee will terminate 
at his decease {h). And it seems that a limitation to trustees 
and their heirs may be restrained by implication to an estate 
pur autre vie even in a deed (c), [if necessary to prevent incon¬ 
sistency or contradiction (rf). 

Again, in Adams v. Adams (e), there was a devise to trustees 
and their heirs upon trust to permit and suffer J. to take the 
rents during his life, “ subject with this proviso to pay my wife 
or her assigns an annuity of four guineas during her life; if J. 
die before my wife, to permit my wife to enjoy the lands during 
her life,” and after the decease of J. and the testator’s wife, the 
lands were devised to the heirs male of the body of J. The wife 
died in the lifetime of J. It was held, assuming that the an¬ 
nuity to the wife was not a legal rent-charge (/) and that the 


(c) 8 Vin. Ab. 262, pi. 19, 3 B. P. C. 
Toml. 113, 1 Eq.Cii. Ab. 383, pi. 4; 3 
Taunt. 326, audFea. 0. B. 54, Bntl.u.; 
Lucas’ Rep. 523, 10 Mod. 518; 2 Str. 
798; Willos, 650; Cas. t. Talb. 145; 1 
Vcs. 485; 3 Burr. 1684; 2 T. R. 444; 
7 ib. 433, 652; 3 East, 533; 9 East, 1; 
1 Y. & B. 485; 2 Sw. 375; 3 Bing. 13, 
10 J. B. Moo. 453; 6 J. B. Moo. 143, 1 
B. & Cr. 721, 3 D. & Ry. 58; 7 B. & 
Or. 206; [4 Ad. & Ell. 689; 4 B. & Aid. 
93. 

(«) Per Parle, B., Blatjrave v. Bla^ 
*'Wliat words gra^ 4 Ex. 550; per Coleridge, J., 
create a legal ibad ▼. Watson, 6 E. & B. 617; and per 
rent-obarge. Jeasel, M. R., Collier Walters, L. R., 
17 Eq. 261.] 

(A) Doe d. Hallen v. b'onmonger, 3 


East, 533; Bohinson v. Grey, 9 East, 1; 
[Cooke V. Blake, 1 Ex. 220; Playfot^w 
Jfoare, 3 Y. & J. 176.] Fanner v. 
Francis, 2 Bing. 151, 9 J. B. Moo. 310, 
seems contra, but the attention of the 
Court was directed exclusively to an- 
otlier point. 

(<•) Venables v. Uforris, 7 T. R.. 342, 
438; Blaker v. Anseombe, 1 B. & P., N. 
R. 25; Curtis v. Price, 12 Yes. 89. 

[(d) Leicis v. Jtees, 3 E. & J. 132: 
Cooper V. Eynoek, L. R., 7 Ch. 398. 

(«) 6 Q. B. 860, 9 Jur. 300. 

(/) *Whereland8aredevi8edtotruB- • 
tees, “subject to” or “ charged with” 
the parent of a yearly sum of money, 
a legal rent-charge is, it seems, created. 
Buttery v. Bobinson, 3 Bing. 392 ; Sam- 
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[trustees took some estate in order to enable them to pay the ohap. zxxiv. 
annuity, that such estate lasted only during the life of the an- 
nuitant; J. therefore had, at all events, a previous estate of 
freehold which, joined to the subsequent limitation to the heirs 
male of his body, gave him an estate tail. 

But if the annuity is charged on the corpus of the estate the 
trustees take the fee, because the trust may continue after the 
death of the annuitant, or arrears may bo raised by sale or 
mortgage {g). 

And, as the estate of the trustees ceased when there was no As to com- 
longer any necessity for them to retain it, so it did not com- STstat^of 
mence before there was a necessity that they should liave it; as, trustees, 
under a devise to trustees upon trust to permit the testator’s 
wife to receive the rents and profits till her son attained the age 
of twenty-one, and then upon trust to convey to the son in foe, 
it was hold that although the trustees must take the legal estate 
in order to convey it to the son when of ago, the wife took a 
chattel interest during the son’s minority (4).] 


And though (as we have seen) where the devise is to the me luilcfinite de- 
of the trustees, they take the legal estate independently of the onnwtees **** 
evidence of intention supplied by the nature of the trust; and suMoptiblo of 
though by a necessary consequence of this principle tlie extent or roBtriction. 
of their estate must, if the will is clear and express on the point, 
in like manner be regulated by the terms of the wiU; yet, if the 
testator has affixed no express limit to its duration, such^>Hfcato 
will, as in other cases, bo measured by the exigencies of the 
trust or duty (if any) which is imposed on the devisees (/). 

And here it is proper to observe, that where a will takes Rule as to 
effect as an appointment under a power to appoint the use, any uSSrpowers. 
devise which it contains will vest the legal estate in the devisee, 
irrespectively of any purpose or duty requiring that he should 
have the estatte, as such devise amounts to a mere declaration 
of the use of the instrument creating the power, in other words, 
a mere nomination of the cestui quo use; consequently any 


[aay T. Thomgate, IS Sim. 575. But 
where real and personal property toge¬ 
ther are so given, it is a personal an¬ 
nuity, Taylor v. Martindaloy 12 Sim. 
158; Partom v. Parsons, L. R., 8 Eq. 
260; unlike rent reserved on a deinieo 
of realty and chattels, which issues out 
of the land alone. Farewell v. Dickinson, 
6 B. & Cr. 251, 9 D. & Ry. 245. 

(y) Fenicirk v. Pills, 8 D.M, & G. 


506. As to when a direction to raise 
money out of “rents and,profits” 
charges the corpus, sec Ch. XLV. s. 2. 

(5) Doe d. Ifodle v. Jiolton, 11 Ad. & 
Ell. 188.] 

(i) See Curtis v. Price, 12 Ves. 89, 
where the limitations were in a deed, 
which makes the case stronger. [Ana 
seeper JSr.Rri«»,V.-C., Jtileyy. Oamelt, 
3 De G. & S. 632.] 


X 2 



PDF Compressor Pro 


308 


CHAP. XSPUV. 


As to devises 
of copyholds. 


Indefinite do* 
vise of copy- 
holds limited 
by nature of 
trust. 


ESTATES OF TRUSTEES 

limitation engrafted on the devise operates only on the equitable 
interest, though it ho in terms to the use of the person or persons 
intended to take the estate beneficially. 

And the result is the same in the case of devises of copyhold 
land (A-), as wills of such property take effect merely as instru¬ 
ments directory of the uses of the previous surrender to the use 
of the will, which was formerly essential to the validity of the 
devise, and the operation of which is now, by the statutes dis¬ 
pensing with the necessity of such surrender (/), transferred to 
the will itself. It is clear, therefore, that a devise of copyhold 
lands simply to A. and his heirs, in trust for B. and his heirs, 
would vest the legal inheritance in A. for the benefit of B., in 
foe (w). Still, however, it should seem, according to the principle 
just stated in regard to devises of freehold lands to the use of 
trustees, that the extent and duration of an estate conferred by an 
indefinite devise of copyholds would, like that of a devisee cestui 
que use of freeholds (whose estate is undefined), depend upon, and 
be regulated by, the nature of the trust reposed in the devisee. 

But in Houston v. Hughes^ it was argued at the bar, and 
assumed by the Court, that as the copyholds included in the 
devise were not within tho Statute of Uses, the trustees neces¬ 
sarily took the entire fee; however, this point does not appear to 
have been much canvassed, and the doctrine is not only irrecon¬ 
cilable with the principles of tho analogous oases just stated, but 
is in direct opposition to Doe d. Woodcock v. BaHhrop («), which 
wttS^:ot cited, and is as follows:— K. devised copyhold lands to 
B. and t)., and their heirs, in trust to permit D. or her assigns 
to occupy the same, or to pay to or permit her or her assigns to 
receive the rents, for her natural life for her separate use, and, 
subject to such estate and interest of D., the testator devised the 
premises to such uses as D. should by her will appoint, and, in 
default of appointment, to her right heirs; it was held that 
under the limitation to B. and C. and their heirs, though not 
restricted in terms to the life of D., the estate was vested in B. 
and G. and their heirs for the life of D. only, on whose decease 
the legal estate vested in the appointee of D. (who exercised her 
power), and such appointee accordingly recovered in ejectment 
against the persons claiming imder the surrenderee of the 
trustees. 

{k) See Hamton r. Hughes, 6 B. & (>») Houston v. Hughes, 6 B. & Cr. 

Cr. 403, 9 D. & By. 464. 403. 

(/} 65 G-eo. 3, c. 192, and 1 Viet. o. (n) 5 Taunt. 382. [See also Baker 
26, s. 4; ante, Vol. I. pp. 67, 60. v. White, L. B., 20 Eq. 177; Alien v. 

Beivseg, if Ch. D. 467.] 
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The same question may arise, and the same principle, it is chat, xxxiv. 
conceived, would apply, with respect to leaseholds for years, Bequestsof 
which, it is well known, are not within the Statute of Uses (o). 

Thus, a bequest of property of this description to A,, simply in fluenoed by 
trust for B., would unquestionably vest the legal estate in A., 
although no duty or office were oast on him requiring that he 
should have the legal ownership; and, by necessary consequence, 

A. must, in such a case, take the entire term, there being nothing 
to restrict or qualify his estate. It does not follow, however, 
that where a definite duty or office is imposed on the trustee, he 
would take the entire legal estate in the term; for, as the law 
allows chattel interests in lands to be made the subject of an 
executory bequest after a prior limitation, not exhausting the 
whole term, even though the prior interest wore an estate for life, 
it seems to be a necessary result of this doctrine, that such an 
executory bequest may be made ulterior to the partial or limited 
estate of a trustee; and it cannot be material whether the re¬ 
striction of the trustee’s estate was in express terms, or resulted 
from the nature of the duty imposed on him. Uor instance, if 
a term of years were bequeathed to A., until B. should attain 
the age of twenty-one years, in trust for the maintenance of B., 
and when he attained the age of twenty-one, then to B., there 
can be no doubt that the estate of the trustee would terminate 
at the majority of B., from which time the property would vest 
in possession in B. And it is conceived that the effect would be 
the same if the bequest were in the following terms ivo^ 

my leasehold estate called A., to B., his executors or adminis¬ 
trators (without any specification of estate), upon trust to pay 
the rents to C. during his minority, and when he shall attain 
twenty-one, then I give the same to C.” The estate of B. would 
cease at the majority of 0., when the purposes of the trust would 
be at an end, although the bequest of B. leaves undefined the 
nature and extent of his estate {p). 

And here it may be observed that where a testator has an EiBPeot where 
equitable interest only in the land which is the subject of a 
devise in trust, and such devise would, if the testator had the creates a 
legal ownership, carry the dry legal estate only, unaccompanied 

iuterest only. 

(o) Notalittlepraotioalinconvenience exist. [The stat. 22 & 23 Viet. c. 35, InconTonienco 
has arisen from ^eexclusiou of chattel s. 21, which enables any person to of leaseholds 
interests in land from the operation of assign chattels real directly to himself for years not 
theStatuteof Uses, whatever may have and another, has removed one fruitful being within 
been the real ground of that exclusion; source of this inconvenience. Statute of 

which is a point on which an entire (p) See acc. Stevenson v. Mayor of Uses, 
coincidence of opinion appears not to Liverpool, L. B., 10 Q. B. 81.] 
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by any duty or office, the trustee takes nothing under the devise; 
the effect being the same as if the land had been devised directly 
to the cestui que trust. If, however, the trusteeship created by 
the will is of a nature to involve the performance of any ofiBloe 
or duty (as a trust to sell or grant leases), the devise, though 
failing so far as it purports to vest the legal estate in the trustee, 
has the effect of onerating him with the prescribed dufy in 
respect of the devised equitable interest, no less than if the 
legal estate had passed under it. For instance, supposing the 
testator to. devise lands in which he has only an equity of 
redemption to A. in fee-simple, in trust for B., the devise 
would not confer any estate, or impose any duty on A., but the 
entire beneficial interest would pass directly to B. If, on the 
other hand, the testator had devised such equity of redemption 
to trustees, upon trust for sale, though the trustees would not 
have acquired any actual estate at law (the testator himself 
having none), yet the property would be saleable by the trustees 
in the same manner as if the legal ownership had become vested 
in them. 

It is sometimes a question of difficulty (but which, as we 
shall presently see, cannot arise under wills that are regulated 
by the present law), to determine whether a devise to persons, 
without words of limitation, to pay debts and legacies, 
raise a sum of money, secure a jointure, or the like, gives 
theia»-f^o inheritanco or a chattel interest only. In Coi'ihVs 
case {q), where the devise was to two persons, to hold for pay¬ 
ment of legacies and debts, and afterwards to A. for life, with 
remainders over; it was resolved that this was no freehold 
in them, but only a term of years, “ though it could not be 
said for any certain number of years.” 

So, in Carter v. Barmdiston (r), where a testator devised 
that, in case certain property should not be sufficient to pay his 
debts and legacies, then his executors should receive the profits («) 
of his real estate for payment of his debts and legacies, and, 
after those should be paid, then he devised certain lands to P. 
for life, with remainders over; it was considered that the 
executors took a chattel interest only until the debts and 
legacies were paid {t). 

(q) Gro. El. 316. of tho annual profits, or authorize a 

(r) 1 P. W. 505, 2 Eq. Ca. Ab. 224, sale, see infra, Ch. XLV. s. 2. 

pi. 6, 6, 3 B. P. C. Toi^. 64. (£) See also Hiteliem v. Siteheiu, 2 

(«) As to tho question whether tho Vein. 403, Pre. Ch. 133. 
monies in these cases are raisablc out 
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But in Gibson v. Lord Monifort (w), where A- gave all his chap, xxxiv. 
real and personal estate to trustees, their executors, administra- 
tors and assigns, in trust to pay several annuities sums and 
legacies out of the produce of the pei’sonal estate; if that 
should be deficient, then to pay the same out of the rents and 
profits arising by the real estate; and as to the residue of his 
real and personal estate, after provision being made for payment 
of the legacies, &c., he gave the same to the children of his 
daughter; Lord Hardwicke held that the trustees took a fee; 
for that, if these pecuniary legacies were not paid, the real 
estate must be sold to satisfy them; that this was a purpose 
which it was impossible to serve, unless the trustees had the 
inheritance. He said that the objection, that the words of 
limitation were descriptive of a chattel interest, might have had 
weight if there had not been a personal estate included in the 
devise. 

It will be observed, that here the word “estate” was adequate , 
to pass the fee independently of the trust; but this was not 
adverted to by Lord Hardwicke. 

In the next case, however, a limitation to trustees and their Trust to niise 
personal representatives, to raise a sum of money, was held, Bum of money, 
under the circumstances, to confer a chattel interest only, in 
addition to an estate of freehold which they took for other 
purposes. 

The case referred to is Doe d. White v. Simpson (ar), where a Trustees 
testator devised to A. and B., and the survivor of them, 
executors and admmistrators of such survivor, certain lands, interest, 
and the arrears of rents, and a bond and judgment given by C., 
a tenant, for rent due, in trust that they out of the rents and 
profits and arrears due should pay two life annuities; and, 
after payment thereof, then, in trust out of the residue of the 
rents and profits to pay to certain persons 800/. for the children 
of W., and after payment of the said annuities and the 800/., 
ho devised the said estates to W. for life, with remainders over. 

And the testator authorized A. and B., and the survivor, his 
executors, &o., to grant bmlding leases, as often as there should 
be occasion, for any number of years. It was held, that the 
trustees took the legal estate for the lives of the annuitants, 
together with a term of years sufficient for the purpose of 
raising the 800/., and not the fee. Lord EUenhorough relied 


(«) l Ves. 485. 


(a) 5 East, 162. 
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much on the bond and judgment being coupled with the lands 
in the devise. 

So, in Heanhon v. Williamson (y), where a testator devised to 

A. and 33., and the survivor of them, and the executors or ad¬ 
ministrators of such survivor, an estate at P., and a tenement at 
S., and the fixtures of his shop, in trust for sale, and with the 
money arising from such sale to pay ofi all such sums as should 
be owing upon mortgage of all or any of the estates thereinafter 
devised, and if any surplus should remain, upon trust to pay 
such surplus to his wife; and the testator devised his other estates 
to his wife during widowhood, subject to an annuity, and to the 
annual payment of 100/. until the mortgage debts thereinbefore 
directed to be paid by the sale aforesaid were discharged; and, 
after the decease of his said wife, in case the said debts should 
not have been paid oil, the testator gave such estates to A. and 

B. and the survivor of them^ and the executors or administrators of 
such survivory in trust to let the same^ and apply the rents inpay¬ 
ment of the mortgage debts if any should remain^ until the whole 
should he paid by the gradual receipt of the rents; and, after the 
decease or marriage of his wife, or the liquidation of the mort¬ 
gage debts (as the case might be), the testator devised the last- 
mentioned estates to his son for life, with remainder to such 
children as he should have in fee. The son [who was heir-at- 
law (s)] executed a conveyance, which, if the estate limited to 
his children was a contingent remainder (he then having had no 
\5hfl«^t^ad destroyed such remainder; and hence arose the ques¬ 
tion, whether the trustees took the fee; if they did, the interests 
of the children, being equitable, of course were indestructible. 
Lord Langdakf M. 11., admitted that the circumstances of the 
estate being limited to the trustees and their executors or 
administrators, would not prevent the fee from vesting in them 
if the purposes of the trust required it; but he observed that 
they were to take only an estate until the debts were paid, and 
he did not see the least necessity for their having the reversion 
for that limited purpose. 

The construction which gives to trustees an undefined chattel 
interest, either with or without a prior freehold, has been con¬ 
sidered so inconvenient in its consequences, and so difficult of 
application, that its exclusion was (as we shall presently see) 
made one of the objects of the stat. 1 Viet. o. 26. 


(jf) 1 Kee. 33. 


[(£} 6 L. J. N. S. Ch. 166. 
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[Even under the old law there was no case where, if the chap.zzziv. 
devise was in the first instance to trustees an^ their heirs, they Trustees held 
were held to take an indefinite chattel interest (a). Under such 
a devise, they were in some cases held to take a base fee deter- fee. 
minahle on payment of the charges, whether those charges were 
to be raised out of annual rents (6) or by sale or mortgage of 
the estate (c). That construction, however, was inconsistent 
with the rule afterwards more fully recognized, that the express 
fee remained unless cut down by the context to a less estate of 
definite duration, and the cases in which it had been adopted 
were ignored {d ): their very existence was lately denied (e). 

In Collier v. Walters if) a testator devised land to A. and B., Indefinite 
their heirs and assigns, upon trust to stand seised of the same Jen^t nS' 

“ during the life of W. 0., and also until the whole of my just created whore 
debts, together with the following legacies, be fully paid off” prosdy^^hifee. 
upon the trusts thereinafter named, viz. upon trust to set and let 
the same, and to pay and apply the rents and yearly profits and 
the value of mature timber in discharge of the debts until they 
were paid, and then of the legacies, and from thenceforth upon 
further trust to pay over the rents to W. C. during his life, and 
after his decease and payment of all the debts and of the lega¬ 
cies and trust expenses, the testator devised his said real estate 
to the heirs of the body of W. C., and for default of such issue 
to the testator’s right heirs for ever. In a previous case on the 
same will, it had been held by Sir J. JRomilli/, M. R., that the trus¬ 
tees took a determinable fee {g ); but this was deemed by 
Jesself M. R., to bo untenable (A). It was then argued that the 
express terms of limitation (“ during the life of W. 0., and also 
until ” debts and legacies were paid) gave the trustees a freehold 
interest during the life of W. C., and, if at his death the debts 
were not paid, a further chattel interest until they were paid. 

But the M. R. rejected this construction also. He said it was 


[(a) The case of a defined chattel in¬ 
terest either expressly limited, Warier 
T. ffutchinsm, 2 B. & Bing. 349, 1B. & 
C^. 721, or implied from the trusts. Doe 
d. Kimber v. Cafe, 7 Ex. 675, must of 
course be distinguished. 

(5) Wellington y. Wellington, 4 Burr. 
2165, 1 W. Bl. 645. See also Doe d. 
Brvne v. Martgn, 8 B. & Cr. 497. 

(r) Glover y.Monckton, 3 Bing. 13. 
(d) Blagrave v. Blagrave, 4 Ex. 650. 
Aud see v. Watson, 6 Eli. & Bl. 606. 
(«) By/rssef,M.B., L.B.,17Eq.261. 
If) L. B., 17 Eq. 252. 


(y) Collier v. M'Bean, 34 Beav. 426. 
On appeal, L. B., 1 Ch, 81, K. Brace, 
L. J., thoiight the trustees had a fee 
sunple absolute; but under the circum¬ 
stances the Court would not force on 
a purchaser a title depending on that 
construction. See now as to doubt¬ 
ful titles Alexander v. Mills, L. B., 
6 Ch. 124. 

{h) He said that no authority could 
be found for such an estate. Neither 
Wellington v. Wellington nor Glover v. 
Monckton was cited. 
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CHIP. SXXIV. 


Tnifitees-held 
to take a fee, 
though the 
trust was Dot 
strictly com¬ 
mensurate. 


JHarton v. 
JIarton. 


Lord Eldon'*8 
comment on 
ffartoH V. 
Horton. 


[quite a possible interest, but be could not find it there. It might 
have been so if iihose were the words, but they were not the 
words. It would give a new estate (if necessary) after the life 
estate; but the words were, in the first place, “ to pay the rents 
and profits,” and then to pay the surplus to the tenant for life, 
shewing that, instead of raising a new contingent estate the 
testator thought that W. 0. would live long enough to allow the 
rents to pay off the whole of the debts and legacies during his 
life {i). There was not enough, therefore, to cut down the fee 
first given to any less estate; while the trust to set and let, and 
the implied authority to cut timber, which in the absence of an 
express power they could only possess as owners of the fee, were 
reasons the other way. 

It is further to be observed that,] even under the old law, it 
was held that if the purposes of the trust could not be satisfied 
by an estate pur autre vie, or by such an estate with a chattel 
interest superadded, the trustees took the fee, though the pre¬ 
scribed purposes did not require and could not exhaust the entire 
fee-simple. 

Thus, in Harton v. Harton (A-), where the devise was to A. and 
B. and their heirs, in trust to permit 0. (a feme covert) to re¬ 
ceive the rents during her life for her separate use and so as not 
to be subject to the debts, &c. of her husband, with remainder 
to the use of her sons successively in tail, remainder to her 
daughters in tail; and in default of such issue (without fresh 
■^'Mid^f gift) upon trust to permit B. (another feme covert) to 
receiv^he rents for her separate use, with remainder to the use 
of her sons and daughters in tail in like manner, and so on to 
another feme covert and her children, and then to the use of E. 
in tail, with reversion to the use of the testator’s own right heirs. 
It was held that the trustees took the fee ; “ that construction,” 
it was said, “ being necessary to give legal effect to the testator’s 
intention to secure the beneficial interest to the separate use of 
the femes covert.” 

Of this case. Lord Eldon has observed, that “there being 
trusts for the separate use of married women, after various 
trusts not for married women, those trusts could not subsist 


[(t) This, pushed home, would shew 
an intention to give the trustees and 
their'heirs an estate for the life of W. 
C. and no more. Might not “the 
wor^’* mean cmly that the debts and 
legacies should have priority in right 


during the life of W. G., and if at his 
death there wore any still impaid then 
that the trustees should have some fur¬ 
ther estate *' until” payment ?] 

(Jc) 7 T. B. 652. See also Mawkino 
T. LmcomhCf 2 Sw. 391. 
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unless the legal estate was in the trustees from the beginning cair. xzzzv. 
to the end; and they relied on the non-repetition of a legal 
estate, there being a gift to the wife of one of the parties; and 
if there had been a repetition of the legal estate after every 
trust for a married woman, they would not have held the whole 
legal estate to be in the trustees ” (/). 

Perhaps it is not stiicstly aoourate to say, that in this case a Remark 
fee in the trustees was necesaat'y to secure the beneficial interest 
to the femes covert; for though the trusts in favour of the 
second and third women could not arise until the failure of the 
objects of the intervening limitations in tail, yet still they must 
inevitably take effect, if at all, in-their lifetime, and the fact 
that in reaching them the estate necessarily comprehended the 
objects of the intervening limitations, with regard to whom no 
purpose was to be answered requiring that the trustees should 
take an estate, might seem to be no reason for extending that 
estate to the limitations subsequent to the gifts to the several 
femes covert. But probably the Court thought, it better to vest 
the whole fee in the trustees, than to create a particular estate 
which might extend to some of the beneficial devisees not within 
the scope of it, and would afEect their relative situation, by pre¬ 
venting the devisees in tail, to whom it extended, from suffering 
a recovery. 

[In Brown v. Whiteway (w), which was a devise to trustees 
and their heirs on trusts somewhat similar to those in Sarton v. 

Harton^ Sir J. Wigram, V.-O., felt bound by its authority, tiwl ** 
decided accordingly; but said ho could not see why it was 
necessary to hold that the intermediate estates should not be 
good legal estates. However, the authority of JIarton v. Harton 
has been frequently recognized and followed, and must bo con¬ 
sidered established («).] 

The case of Wyhham v. Wyhham (o) presents a remarkable Power to limit 

instance of contrariety of judicial opinion as to the estate JSnturo?*"* 

authorized to be created by a power to jointure. A. devised 
lands to his eldest son for life, remainder to that son’s first and 
other sons in tail male, with remainder to the testator’s other 
sons and their sons in like manner. The will contained a power 
to the devisor’s sons, as they should become entitled in pos- 

(/} Seo HawMna r. Luaannbe, 2 Sw. (o) 11 East, 468, 3 Taunt. 316, 18 

391. Vos. 395 ; \Blagrave v. Slagrave, 4 Ex. 

[(m) 8 Biare, 145. 530.] As to a direction to settle, see 

(y/) Seo Toller Atlicooi, 15 Q. B. Knocker v. Bmburtf, 8 Scott, 414, 6 
929.] Bing. N. C. 306. 
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CHAP. XXXIV. session, “ from time to time to grant, convey, limit and appoint 
’ all or any parts, &o., to trustees^ upon trust by the rents and 
profits thereof to raise and pay any yearly rent-charge, not 
exceeding 1,000/., as a jointure for any wife or wives that he or 
they should thereafter marry, for and during the term of such 
wife’s natural life only.” The devisor’s eldest son B. in 
exercise of his power conveyed and appointed the lands so 
devised to him to trustees and their heirs, upon trust to raise 
and pay certain yearly rent-charges (amounting to 1,000/.), to 
his intended wife as a jointure. After the death of B., but 
during the life of the jointress his widow, the next tenant in 
tail, who was let into possession, suffered a recovery, the validity 
of which depended upon this, whether the appointment did or 
did not vest in trustees an estate of freehold for the life of the 
jointress. If it did, the recovery was void for want of the 
immediate freehold, which was, in that case, outstanding; but 
in every other event, i. e., if the appointment passed no estate, 
or a chattel interest only, or the fee, it was good, in the former 
case as a legal, and in the latter as an equitable recovery. Lord 
Eldon sent a case to the Court of K. B., who certified that the 
trustees took a fee. The same question was then sent to the 
C. P., and that Court was of opinion that the trustees took no 
estate. On the conflicting certificates Lord Eldon held that the 
recovery was good, and that the estate which the trustees should 
have taken was a term of years, with a proviso for cesser of it 
••■wa* payment of the rent-charge during the life of the jointress 
and all arrears thereon at the time of her death, as that would not 
have gone to disturb any of the subsequent uses {p). 

It is observable that, greatly as the several opinions varied 
in the construction of the devise, they all conducted to the same 
conclusion as to the recovery, which, qu^cunque viA, was good. 


Romarkablo 
diversity of 
judicial 
opinion. 


As to devises 
to trustees for 
preserving’ 
contingent 
remainders. 


With regard to estates limited to trustees for preserving con« 
tingent remainders, it may be observed that although they may 
not be (as such estates usually are) in terms confined to the life 
of the person taking the immediately preceding estate of free¬ 
hold, yet they will be so restricted in construction, if the will 
disclose no other purpose which requires that the trustees should 
to a larger estate. 

Thus, in Doe d. Compere v. Kichs (^), where a testator devised 


(^) See Sugd. Fow. 399, 924, Sth ed. 

(ry) 7 T. B. 433, [and sco lladdelsey v. Adams^ 22 Beav. 266.] 
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lands, after the decease of his wife, to his father A. for life, with chap, xxziv. 
remainder to B. for life, and after the determination of that 
estate, unto truatees and their heirs, in trust to preserve contingent 
remainders from being defeated, and to make entries, and neverthe¬ 
less to pm'^mit B. to receive the rents and profits during his life, 
and after his decease, unto the first and other sons of the body 
of B. in tail male successively, and in default of such issue, unto 
his (testator’s) brother C. for life, and after that estate deter¬ 
mined, unto the trustees and their heirs to preserve the contingent 
remainders in manner aforesaid (with various remainders limited 
in a similar manner). On an ejectment brought by one of the 
beneficial devisees it was contended that the fee was in the 
trustees under the unrestricted limitation to them and their heirs. 

But the Court was of opinion that, taking the whole instrument 
together, it appeared that the testator intended the trustees to 
take only an estate for the lives of the several tenants for life, 
in order to protect the contingent remainders. If the trustees . 
had taken the whole interest in the estate, it was not necessary 
for the testator again to give them the same estate after all the 
subsequent estates for life. 

This decision has been noticed with approbation by Sit W. Remarks on 
Grant (r), and seems to be abundantly sustained by the prin- y\ 
oiples of analogous cases. Lord Kenyon in the course of his 
judgment, however, in allusion to Venables v. Morris (s), (which 
had been urged as an authority for holding the tnistees to take 
the fee,) suggested that the result would bo different where, 
under the limitations in question, any person had a power of 
appointment, which, his Lordship considered, would render it 
necessary that the fee should be in the trustees, icith a view to the 
possibility of the donee creating under the power contingent re¬ 
mainders which might require protection. In Venables v. Morris 
the limitations (in a deed) were to the use of A. for life, with 
remainder to the use of trustees and their heirs for the life of A., 
to preserve contingent remainders, remainder to the use of B. 

(wife of A.) for life, remainder to the use of the same trustees 
and their heirs, in trust to support the contingent uses, and permit 
B. and her assigns to receive the rents; and after the decease of 
A. and B., to the use of the first and other sons of the marriage 
successively in tail, with remainder to the use of the first and 
other daughters successively in tail, remainder to the use of such 
persons as B. should by deed or will appoint, and, in default of 

(r) See 12 Yes. 100. (•) 7 T. B. 342 asd 437. 
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oBAp. XXXIV. appointment, to the use of the light heirs of B. B., hj a deod- 
poll, appointed the estate to the right heirs of A. The contest 
was between the heirs of A. and the heirs of B., the former 
claiming under the limitation in the appointment, and the latter 
Reservation imder the settlement. One of the points contended for by the 
KSiicnt remainder in fee being in the trustees. 


Remarks on 
doctrine of 
Venablet v. 
MorrU. 


eld a grround an equitable interest only passed to the heirs of A. under the 
trustees^tlio appointment, and which could not unite with the estate for life 
of A. under the settlement; but the Court was of opinion that 
the heir of A. was entitled quS,ounque vi^; for if the limitation 
to the heir of A. under the appointment was a legal limitation, 
it united with A.’s estate for life under the settlement, and con¬ 
ferred the fee; but if it did not, then it was a contingent re¬ 
mainder in equity to the heir, and he took by purchase. Lord 
Kenyon subsequently expressed a more decided opinion that the 
legal estate in fee was in the trustees, and the certificate of the 
Court (it being a case from Chancery) was in conformity to this 
opinion. 

The ground on which Lord Kenyon rested the certificate of 
the Court, involves a very extensive and no less novel doctrine, 
and one which, in the absence of any confirmatory decision, 
cannot bo relied on. To hold that the mere circumstance of 
there being included in the limitations a power of appointment, 
b}’’ virtue of which contingent remainders might be thereafter 
created, constitutes of itself a ground for vesting the fee-simple 
■Whether the -In the trustees, is evidently going much farther than making 
coSingentre- trustees'take the fee because contingent remainders are actually 
imunders is a created by the instrument containing the limitation to them; 

though even the latter more moderate doctrine has not been 
teos the fee. invariably countenanced by the authorities. 

Thus, in Heardson v. Williatmon (^) Lord Langdale^ M. R., 
does not appear to have regarded the fact that the will con¬ 
tained a contingent remainder of the devised estate as a sufficient 
ground for holding the foe to be in the trustees. 

On the other hand, in Cnrsham v. Newland (m) trustees were 
held to take the fee under a "will which appeared to supply no 
other ground for such a construction; and in Doe v. Willan (») 
and Houston v. Hughes (a?) Bayley, J., considered that the cir¬ 
cumstance of contingent remEwders being created by the will 




1 Kce. 33, ante, 312. 

(») 2 Scott, 113, 2 Bing. N. C. 64. 
But see Cunlijfey. Braneker, •poat, p. 319. 


{v) 2 B. & Aid. 81, ante, 299. 
(r) 6 B. & Or. 420. 
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favoured the oonolusion that the trustees took the legal inherit¬ 
ance. In Barker v. Greenwood (y), too, it seems to have been 
regarded by Barke, B., in the same point of view, though this 
able Judge disclaimed any reliance on the point; because the 
question in that case was not whether the trustees took the fee, 
but whether they took an estate pur autre vie, and he considered 
it to be doubtful whether the trustees of such an estate would 
be bound, in the absence of an express trust, to preserve con¬ 
tingent remainders, a point which [has since been decided in the 
negative (s),] their estate being created diverse intuitu. 

At all events, [the mere existence of contingent remainders 
will not give the legal fee to the trustees whore the will contains 
express limitations to them of particular estates (including estates 
pur autre vie in trust to preserve) which would bo nugatory if 
they already had the fee (r/). It is also] clear that an express 
direction to trustees to preserve contingent remainders will not 
have any influence on the constmetion, if the will contains no 
such remainder (5); nor where the subject of devise is a copy- 
hold estate, as contingent remainders created of such property 
are not destructible, and therefore do not require any limitation 
of this nature for their preservation (c); [nor, it is presumed, 
where the contingent remainder is protected by stat. 40 & 41 Viet, 
c. 33 («f).] 

It seems that where a will is so expressed as to leave it 
doubtful whether the testator intended the trustees to take the 
fee or not the circumstance that there is included in tho sams- 
devise other property which necessarily vests in tho trustees 
for the whole of the testator’s interest, affords a ground for 
giving to the will the same construction as to tho estate in 
question {e). 

[If all the active trusts, together with all tho ulterior limi¬ 
tations fail ab initio, as, by lapse, the devise to the trustees, 
if sufficient to carry the fee, will operate to the full extent, 
and they will hold in trust for the heir, if there be one; or if 
not, for their own benefit (/).] 


CSAP.ZXXXV. 


Where devise 
inoludes other 
projporty as to 
which trustees 
take the legal 
estato. 


Where trust 
fails ab initio. 


Here closes the long catalogue of decisions respecting the General 

remark upon 

{e) Houston v. Hughes, 6 B. & Gr. the cases. 
403; [Bahef v. Parsons, 42 L. J. Ch. 

22S. But the argument was ridiculed 
by Jessel, M.B., Baker v. White, L. B., 

20 Eq. 173. 

{f) Cox V. Parker, 22 Beav. 168, 26 
L. «r. Gh. 


4 H. & Weis. 431. 

Ha) Collier v. Walters, L. B., 17 Eq. 
266, 266. 

{a) Ctmliffe v. Brancker, 3 Gh. D. 401.] 
(6) Nash V. Coates, 3 B. & Ad. 839. 
See Bee d. Woodcock v. Barthrop, 
5 Taunt. 382. 

[(d) Vol. I. p. 874.] 


873.] 



PDF Compressor Pro 


330 


ESTATES OF TRUSTEES 


OBAB. ZXXIV. 


Stat. 1 Viet, 
c. 26, Bs. 30, 
31. 


Estate of 
trustees, if not 
expressly 
linuted, to be 
either free¬ 
hold or an 
estate in fee. 


Eemarks on 
stat. 1 Viot. 
0. 26. BS. 80, 
31. 


quality and extent of the estate conferred by devises in trusty 
from which the reader will have colleoted.the principles that* 
govern coses of this description, and the considerations which 
have been admitted to influence the construction, though, as the 
question is constantly presenting itself under new aspects and 
combinations of circumstances, difficulty will sometimes occur in 
the application of the established doctrine. 

Of all the adjudged points connected with the subject, that 
which has been deemed the least satisfactory is the doctrine of 
those decisions (^) which, in certain cases, gave to trustees whose 
estate was’ undefined a term of years (either with or without a 
prior estate for life), determinable when the purposes of the trust 
should bo satisfied. To exclude tho application of this incon¬ 
venient and very refined rule of construction, two enactments 
have been introduced into the statute 1 Yiot. c. 26. Sect. 30 
provides, “ That when any real estate (other than or not being 
a presentation to a church) shall be devised to any trustee or 
executor, such devise shall be construed to pass the fee-simple, 
or other the whole estate or interest which the testator had power 
to dispose of by wiU, in such real estate, unless a definite term 
of years, absolute or determinable, or an estate of freehold, shall 
thereby be given to him expressly or by implication.” 

Sect. 31 provides, “ That where any real estate shall be devised 
to a trustee, without any express limitation of the estate to be 
taken by such trustee, and the beneficial interest in such real es¬ 
tate, or in tho surplus rents and profits thereof, shall not be given 
to any person for life, or such beneficial interest shall be given 
to any person for life, but the purposes of tho trust may continue 
beyond the life of such person, such devise shall be construed to 
vest in such trustee the fee-simple or other the whole legal estate 
which the testator had power to dispose of by will in such real 
estate, and not an estate determinable when the purposes of the 
trust shall be satisfied.” 

These clauses have been the subject of much criticism (h). It, 
is not easy to perceive why the provision regulating the estates 
of trustees should have been split into two sections, and still 
more difficult is it to give to each of those sections such a con¬ 
struction os will preserve it from collision with the other. The 
design of s. 30 would seem to be simply to negative the construo- 
tiott’whioh, in certain oases (i), gave to a trustee an undefined 


(fi) Ante, p. 310. 

(A) SeeH.Sugd.Wills, 127; Sweeten 


Wills Act, 154; Sngd. B. P. Stat. 38Q. . 
[(»} Ante, p. 310. 



PDF Compressor Pro 


UNDER STAT. 1 VIOT. C. 26. 321 

term of years,, for it allows him to taJce an estate of freehold, or chap, xtxxv. 
a definite term of years, either expressly or by implication; but * 

8 . 31 takes a wider range, as it admits of neither of these excep- . 
tions, nor that of a devise of the next presentation to a church. 

Its effect is to propound, in regard to wills made or republished 
since the year 1837, the following general rule of construction: 
that whenever real estate is devised to trustees (and it would seem 
to be immaterial whether the devise is to the trustees indefinitely, 
or to them and their heirs, or to them and their executors or ad¬ 
ministrators), for purposes requiring that they should have eome 
estate, without any specification of the nature or duration of such 
estate, and the beneficial interest in the property is not devised 
to a person for life, or being so devised, the purposes of the trust 
may endure beyond the life of such person, the trustees take (not, 
as in Carter v. Barnardiston^ an estate for years, or, as in Doe v. 

Simpsoriy an estate for life, with a suporadded term for years, but) 
an estate in fee-simple. The result, in short, is that trustees, 
whose estate is not expressly defined by the will, must, in every 
case, and whatever he the nature of the duty imposed on thenij take 
either an estate for life or an estate in fee. 

It is observable that this section allows the trustees to take an 
estate of freehold, not whenever the purposes of the trust require 
such an estate, but only in the specified case of the “ surplus 
rents and profits being given to a person for life,” making no 
provision, therefore, for the case (a possible though not a fre¬ 
quently occurring one) of a trust of any other kind being created 
for a purpose co-extensive with life; for instance, a trust to keep 
on foot a policy of life insurance. Possibly it would be held that 
such a case is excluded from s. 31 by the exception in s. 30, and 
thus some effect would bo given to this otherwise apparently 
idle clause of the statute ; farther than this (even if so far), it is 
presumed the exceptive part of s. 30 could not be construed to 
qualify or control the operation of s. 31, but decision alone can 
settle the point. 

The enactments in question do not, beyond the particular Fointa not 
oases which have been pointed out, interfere with the general 
doctrines of construction discussed in the present chapter. Even 
under wills made or republished since the year 1837, it may 
still be questionable whether trustees take any estate or only a 
power ik ); also whether they take an estate limited to the lives 

[(i) See e. g. Spence v. Spence, 12 C.B. N.S. 199, cited ante, p. 297. 

J.~VOL. II. Y 
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Trust for 
separate use 
of f. c. with 
power to lease 
for twenty- 
one years; 


—— to apply 
rents during 
mincurity. 


ESTATES OF TRUSTEES 

ol the't^liants for life of the beneficial interest, or on estate in 
fee-simple; and consequently there should he no relaxation in 
the anxious care of framers of wills to preclude ambiguity in 
this particular. It cannot, however, according to the suggested 
construction of s. 31, under sifeh wills become a question, 
whether trustees take an estate in fee, or a chattel interest, in 
order to raise money, or for any other purpose. 

The new doctrine would not, it . is conceived, preclude the 
construction that trustees take an estate pur autre vie, with a 
power of sale over the inheritance. The writer is not aware, 
however, of any adjudged instance of such a construction, for 
where an estate is devised to trustees indefinitely, the authorities 
conduct to the conclusion, that whatever duty is subsequently 
imposed on them must be in virtue of their estate, the quality 
and duration of which are to be measured accordingly. The 
point, of course, depends on the conclusion to bo fairly drawn 
from the entire will. 

[Similar questions may arise regarding other powers, os, to 
lease, or to apply rents for maintenance of minors. Thus in 
Be BddeU Trusts (/), where a testator devised real estate to 
trustees, to hold unto them and the survivor of them his heirs 
and assigns, upon trust for his wife for her separate use for life, 
and after her death for his niece for her separate use for life; 
and after the death of the niece upon trust for such of her 
children as should attain twenty-one; and he declared that it 
should be lawful for his trustees, with the consent of his wife 
during her life, to lease the property for any term not exceeding 
twenty-one years at' the best rent; it was held by Sir J. Bacon^ 
V.-O., that the trustees took the legal estate in fee, apparently 
on the ground that any lease granted by them must be in virtue 
of their estate, and that this purpose might require an estate in 
them beyond the lives of the tenants for life. 

So in Bemj v. Berry (m), where a testator devised real estate 
to trustees ** their heirs and assigns to the use of ” A. for life; 
remainder “ to the use of ” such children of A. as should attain 
twenty-one in foe, with an alternative remainder in fee; and he 
directed that A. should keep buildings insured and repaired, and 
in default that the trustees should receive the rents and thereout 
pay the cost of repairing and insuring, and pay the residue to 
A. r-he also empowered the trustees to apply all or any part of 


[(0 L.R., 11 Eq. 659. 


(»») 7 Oh. D. 667. 
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UNDER STAT. 1 VICT. C. 26, 

[the inoome for the maintenonoe of any infant devisee dj^ghis 
minority. By a codicil the testator devised “ unto and to the 
use of ” his trustees certain lands he hod agreed to sell, in trust 
to complete the sale. Sir C. V.-C., held that whether tlie 
trustees had the legal estate during the life of A. or not {n) the 
provision for maintenance constituted a trust of the rents which 
the terms of that provision shewed wore to be received by them, 
not by virtue of a power of entry, but by force pf an estate 
vested in them under the devise, and that the estate which they 
so took was the fee, whether considered under the old law or 
under s. 31 of the statute. He thought that the devise in the 
codicil, notwithstanding its different form and that, according 
to his construction of the will, the codicil was unnecessary, was 
not enough to shew that all the limitations in the will were to 
bo legal uses.] 

[(») As to tho estate of trustees not commencing until wanted, vide sup.' 
p. 307.] 
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Proper terms 
of lunitmg an 
estate tail. 


What in¬ 
formal 
expressions 
create an 
estate tail. 


Limitation to 
“heirs male,” 
or “ light 
heirs male, 
for ever,” 


-or to 

heirs by a 
particular 
Trife. 


CHAPTER XXXV. 

WHAT WORDS CREATE AN ESTATE TAIL. 

A LIMITATION to a porsoii and the heirs of his body creates 
an estate tail general. If it he to him and the heirs maU or 
the heirs/emrt/c of his body, he takes an os^te tail special, de¬ 
scendible in the male or female line, as the case may be. In 
the one case the land devolves upon the male issue and (unless 
the tenure be gavelkind or Borough-English (</),) according to 
the law of primogeniture, in the other upon the females as co¬ 
parceners. If the estate tail be general, it will run in this manner 
through both lines, in their established order of succession. 

But though these ore the correct and technical terms of limit¬ 
ing an estate tail, yet such an estate may be created in a will by 
less formal language; indeed by any expressions denoting an 
intention to give the devisee an estate of inheritance, descendible 
to his or some of his lineal^ but not to his collateral heirs, which 
is the characteristic of an estate tail as distinguished from a fee- 
simple. The former is transmissible to lineal descendants only; 
the latter in default of lineal devolves to collateral and now to 
ascendant heirs. 

A devise to A. and his heirs male for ever (i), or to A. and 
his heirs male living to attain the age of twenty-one (<?), or to A. 
for life, and after his death to his heirs male, or his right heirs 
male, for ever («/), has been held to confer an estate tail male; 
the addition of the word “ male,” os a qualification of “ heirs,” 
shewing that a class of heirs less extensive than heirs general 
was intended (c). [Of course a devise to A. for life with re¬ 
mainder to his right heirs by a particular wife for ever gives 
A. an estate tail special, “heirs by” a particular wife being 
equivalent to “ heirs of the body by” a particular wife (/)•] 

(rt) See Trash v. Wood, 4 My. & Or. (rf) Lord Osmkton's ease, 3 Salk. 
324; [Roe d. Aistrop v. Aistr^, 2 W. 336; Loe d. Earl of Lindsey v. Colyear, 
BL 1228; Anon.,'Dj. 179 b, pi. 45.] 11 East, 648. 

(A) Raker T. Wall, 1 Ld. Raym. 185, [(e) The line of descent of lands oan- 

1 Ca. Ab. 214, pi. 12, stated ante, not be qualified, exorat through the 
p. 76. medium of an entail, Co. Lit. 27 b. 

(e) Roe d. Tremwen v. Permewen, 3 if) Wright v. Vertun, 2 Drew. 439, 
Per. & D. 303, 11 Ad. & EU. 431. 7 II. L. Ca. 35, 4 Jur. N. S. 1113.] 
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It has even been decided that a devise to one, et heeredibus aup. xxxv. 
auis legitim^ prooreatis, creates an estate tail (g), though the 
addition merely describes a circumstance which is included in “hisheirs 
_ the definition of heir simply, an heir being ex justis nuptiis 
procreatus. Such was the doctrine of the early authorities, 

‘and it was recognized and followed in Nanfan v. Legh (//), where 
a devise to II. when he should attain twenty-one, “ and to his 
heirs lawfully hegoUen for ever,” was held to make the devisee 
tenant in tail only. In the same will other property was devised 
to H. and his heirs simply, which it was contended afforded an 
argument in favour of construing the devise in question to give 
an estate tail; inasmuch as the testator, in varying the phrase, 
must have had a different intention. Being a case out of Chan¬ 
cery, we are not in possession of the reasons upon which the 
opinion of the Court was founded; but probably it was con¬ 
sidered that the testator, by adding the expression “lawfully 
begotten,” intended to engraft some qualification on the descrip¬ 
tion of heir, and consequently must have meant an estate tail. 

[In Good V. Good (i), Lord Campbell^ C. J., said it was a rule of 
construction long established and imiversally recognized, that 
such words created an estate tail. But the words “lawful heirs” To A. and his 
standing alone will not be construed heirs of the body (,/). 

A devise to A., with a direction that neither he nor his heirs «i Heirs to the 
to the third generation should mortgage or sell the devised pro- third goneru- 
perty, will, it seems, create an estate tail (A*). And a devise “to 
the first and other sons of A. successively according to priority 
of birth and their respective heirs for ever,” was held to give To several 
the sons successive estates in tail, as the only way of satisfying 
the intention that they should take in succession (/).] cessively.’' 

It is clear that the words “//£•«> of the body” (in the singular) To heir of the 
operate as words of limitation, and consequently confer an estate 
tail. Thus, it has been held that under a devise to A. for life, 
and after his decease to the heir of his body for over, A. is 
tenant in tail {m) ; and a devise to A. and such heir of her body 


{g) Church V. Wyatt, Moore, 637, Co. 
Lit. 20 b, Haig. n. 2. 

(h) 2 Marsh. 107, 7 Taunt. 86 . 

[(♦) 7 Ell. & Bl. 295. 

( 7 ) MeUthewa v. Gardner, 17 Beav. 
254; Simpson y. Ashworth, 6 Bear. 412; 
and see Stratford v. Powell, 1 Ba. & Be. 
1 ; but see -pet Bushe, C. J., in Moffet 
y. Catherwood, Alo. & Nap. 472. 

(i) Mortimer y. SarUey, 6 Ex. 47, 3 


Do C. & S. 316; but see S. C., 6 C. B. 
819, contra. 

{h Hennessey v. Bray, 33 Boar. 96, 
and post, Ch. XL. s. 3.] 

(»») Pawseyy, Lowdall, Sty. 249, 273. 
See also Wilkins v. Whiting, 1 Bulst. 
219, 1 Boll. Ab. 836; alias 
V. Bay, Cro. Eliz. 314; J White v. Collins, 
1 Com. Bcp. 289. 
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Limitation to 
next or first 
heir male. 


To “next 
heir mate,” 
with super* 
added words 
of limitation. 


To npxt heir 
male and tho 
hoirs male of 
his body. 


as shall be living at her decease (n), [or to A. and his heir male 
living to attain twenty-one, and for want of such issue male the 
inheritance to go over (o),] has received the saine construction. 

Nor is the effect varied by the word next or fint being pre¬ 
fixed to “heir.” Thus, in Burley's case (p), a devise to A. for 
life, remainder to the next heir male; for default of suph male 
heir, then to remain, was adjudged to give an estate tail male 
to A. So, where (g-) the devise was to M. and his wife for their 
lives, remainder to the next heir male of their two bodies, it was 
held that M. and his wife were tenants in tail male. Again, a 
devise to A. for life, and after his death to tho first heir male of 
his body, remainder over, has been adjudged to create an estate 
tail male (r). 

But though a devise to the next heir male simply, following 
a devise to the ancestor for life, does not confer on the heir an 
estate by purchase (tho words being construed as words of limi¬ 
tation), yet if the testator has engrafted words of limitation on 
the devise to the next heir male, he is considered as indicating an 
intention to use the term “heir” as a mere descriptio personae; 
in other words, as descriptive merely of the individual who fills 
the character of heir male at the ancestor’s decease; the super- 
added words of limitation having the effect of converting the 
expression “ next heir male ” into words of purchase, an effect, 
however, which (as will be shewn at large in the sequel) does 
not, in general, belong to such superadded expressions of this 
nature. This rule of construction is founded on the authority 
of Archer's case (s), whore lands were devised to A. for life, and 
after to the next heir male and the heirs mole of the body of 
such next heir mole, and it was unanimously agreed by tho 
Court that this was a contingent remainder to the heir, and 
that A. was but tenant for life, and he having made a feoffmont 
of the devised lands, it was held that such contingent remainder 
was destroyed. 

But it should seem that this construction is not peculiar to 
such a case as Archer's; namely, where the word “next” is 
prefixed, and words of limitation are superadded to “heir male;” 


(«) Mchardg v. Bergavemiyy 2 Vem. 
324. 

[(o) Doe d. Tremewen v. JPermewen, 3 
Per. & D. 303, 11 Ad. & EU. 431.] 
Cited 1 Veut. 230. 

( 7 ) Miller y. Seagnve, Rob. Cavelk. 
122 , 1C Yin. Ab. Parols (I£), pi. 4, n.; 


and see 1 Yes. 337. 

(r) Duhber d. Trollope v. Trollope^ 
Amb. 463, Lee t. Hardw. 160; and see 
Ooodright v. Piillt/n, 2 Ld. Ray. 1437, 
2 Stra. 729; [O'Keefe v. /om, 13 Yes. 
412.] 

(«) 1 R^. 66. 
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for a similar oonstruotion was adopted in WilltB v. Jliscox (^), ciup. joatv. 
where the former circumstance was wanting. The devise was 
upon trust for the testator’s son W. for life, and after his decease 
for the heir male of his body begotten on an European woman, 
and the heirs of such heir male, and in case the son should die 
without leaving such heir male of his body, the trustees were to 
pay the rents equally between the testator’s daughters M. and A. 
for their lives, and the whole to the survivor; and after the de¬ 
cease of the survivor, upon trust for the heir male of the body 
of M. and the heirs of such heir male, and in default of such 
heir male of her body, upon trust for the heir male of the body 0 / “To heir 
A. and the heirs of such heir male. W. and M. both died without ^dy 
issue; after which A., conceiving herself to be tenant in tail, 
suffered a recovery. A bill was filed by the heir male of the 
body of A. to compel a conveyance from the trustee; and Lord 
Cottenham considered his title so clear that he not only decided 
in his favour, but compelled the defendant trustee to pay the 
costs (m) of the suit which was occasioned by his refusal to convey 
without the direction of the Court. His Lordship said, “ The 
mother has an estate expressly for life; and after her death the 
devise is to the heir male of her body, in the singular number, 
with words of limitation to the heir general of such heir, which, 
it is clearly settled, gives an estate for life only to the parent, 
and the inheritance by purchase to the heir of the body, as was 
decided in Archer's case {x) and assumed by Hale in King v. 

MelUngij/) and subsequent cases. If, indeed, that proposition were 
doubtful as a general rule, all doubt would have been removed in 
the present case; for the words of the limitation are the ^amo 
as those used in the prior devise to the testator’s son; and the 
particular description of the heir of that son proves that he must 
have taken by purchase.” 

[To have this effect, however, the superadded words must bo 
distinct words of inheritance. For, as we have seen, a devise to 


fq 4 My. & Or. 197. tion which the Court rejected, eufH* Hemark on 

(»} This seems rather hard upon the > ciently plausible, one should have JFillis y. 

trustee, as there was no authority di- thought, to justify the trustee’s refusal Jlxtcox. 

rectly in point, and the cases which had to convoy without judicial sanotiou. 

decided that a devise to the heir of the The tendency of such decisions is to 

body (in the singular) of the devisee for increase the reluctance which is now 

life, without words of limitation en- very commonly felt by cautious and 

gfrafted thereon, operated to confer on well>infonncd persons to take trustee- 

estate tail (ante, p. 325), and also that ships, 
si^radded words of limitation had no (^1 1 Bep. 66. 

eiroct in turning heirs male, in the (y) 1 Vent. 214; and sco Feame, C. 

plural, into words of purtdiase, afforded B. p. 148. 

an argument in favour of the construe- 
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“To heir 
male of the 
body for life.” 


To A. “ et 
aemini suo,” 
or to A. “and 
hifl issue,” or 
“ offspring,” 
or "family 
according to 
seniority.” 


To A.tand his 
heirs, and if 
he shall die 
without heirs 
of his body. 


• Devise over 
on death with* 
out issue 
gives estate 
tail. 


WHAT WORDS CREATE AN ESTATE TAIL. 


[A. for life, remainder to the heir of his body for every makes A. 
tenant in tail; the words “ for ever,” though capable of creating 
a fee, being insufficient to shew that the heir was intended to be 
a new stirps (s). But it is not necessary, as sometimes con¬ 
tended, that the superadded words should change the course of 
descent. This appears from Archer^s case itself, and was ex¬ 
pressly so decided by Sir B. Kindersleyy Y.-O. («). Nor is it 
necessary that the first estate should be expressly an estate for 
life: a devise “to A. and the heir male of his body, and the heirs 
and assigns of such heir male,” gives A. an estate for life merely, 
with a contingent remainder in fee to his heir male (6). 

Again, a devise to A. for life, and after his death “ to the 
heir male of his body lawfully begotten, during his lifcy' gives A. 
an estate for life, with remainder for life to the person who at 
his death happens to be his heir male (c).] 

A devise to A. et semini suo (r?), or to A. and his issue, clearly 
creates an estate tail, as is shewn more at large in a subsequent 
chapter (c). [A devise to A. and his offspring (/), and a devise 
to A. and his family according to seniority {f)y have also been 
held to create an estate tail general.] 

So, where a testator, in the first instance, devises lands to a 
person and his heirs, and then proceeds to devise over the pro¬ 
perty in terms which shew that ho used the word “ heirs” in 
the prior devise in the restricted sense of heirs of the body; 
such devise, of course, confers only an estate tail, the effect 
being the same as if the latter expression had been originally 
employed. Thus, if lands are devised to A., or to A. and his 
heirs, and if he shall die without heirs of his body, or without 
heirs male of his body, or mthout an heir or an heir male of his 
body, then over to another, such devise vests m the devisee an 
estate tail general, or an estate tail male, as the case may 
be (A). 


[(s) Fawsey v. Lowdall, Sty. 249,273, 
stated above. See also jPwWerv. CAamier, 
L. R., 2 Eq. 682, 35 L. J. Ch. 774; 
the latter report supplies tho material 
information that the devisees for life 
were treated as joint tenants notwith¬ 
standing the words “equal shares;” 
so that the entire property was in the. 
sole survivor. 

(a) Greaves v. Simpson, 33 L. J. Cb. 
641, 10 Jur. (N. S.) 609. 

(5) Ghamberlayne v. Chamberlayne, 6 
£11. & Bl. 626. 

(c) White V. Collins, 1 Com. Bcp. 289.] 
[a) Co. Lit. 9 b. 


(e) Chap. XyXlX. 

[(/) Yomy V. Davies, 2 Dr. & Sm. 
167. 

(y) Lucas v. Goldstnid, 29 Beav. 657. 
“To A. and his family” simply, gives 
a fee simple, ante, p. 274.] 

(A) Tracy v. Glover, oit. 3 Leon. 130, 
pi. 183, O^b. 16; and ^ Slaxton v. 
Stone, 3 Mod. 423; Denn v. Slater, 6 
T. R. 335. [The rule is also applicable 
to deeds, Co. Lit. 21 a. * And in wills 
it holds where the devise over is if the 
prior deviseo "die without issue,” 
Browne v. Jerves, Cro. Jao. 290; Chadoek 
V. Cowley, ib. 696; Doe d. NevUle v. 
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Indeed bo well has this been settled from an early period, chap. zxxv. 
that to found an argument in favour of a oontraiy oonstruotion, Direction to”” 
recourse is always had to special oiroumstanoes. Thus, where (i) 
a testator devised lands to his wife for life, and after her death oanolnsiTe 
to J. his eldest son and his heirs, upon condition that J., as soon Sffi Ly 
as the land should come unto him in possession, should grant to 
S. testator’s second son and his heirs an annual rent of 4/., and 
that if J. should die icithout heirs of his body the land should 
remain to S. and the heirs of his body; it was contended that 
the intent was shewn that J. should have a fee, otherwise he 
could not legally grant such a rent to have continuance after his 
death; but it was resolved to be an estate tail; for being limited 
that if he died without issue then it should be to S. and his heirs 
of his body, sheiced what heirs of J, icere intended^ viz. heirs of his 
body; and though he was to make a grant of the rent, yet this, 
being by appointment of the donor, was not contra formam 
donationis, but stood with the gift, and it should bind the issue 
in tail. The Court evidently considered the direction to grant 
the fee farm rent as conferring a powcrf or rather, perhaps, a 
trust coupled with a power, in which view it was consistent with 
an estate tail. 

And here it should be observed that where real estate is devised Devisoovoroa 
over in default of heirs of the first devisee, and the , ulterior SS^to^apor- 
devisee stands related to the prior devisee so as to be in the son in line of 
course of descent from him, whether in the lineal or collateral creates estate 
line and however remote, as the prior devisee in that case could 
not die without heirs while the devisee over exists, the word 
“ heirs” is construed to mean heirs of the body^ and accordingly 
the estate of the first devisee, by the effect of the devise over, is 
restricted to an estate tail, and the estate of the devisee over 
becomes a remainder expectant on that estate {k). This con- 


[5iwr«, 7 T. R. 276; Doe d. Dllii v. 
Ellis, 9 East, 382; Bidiulph v. I^es, 
Ell. Bl. & Ell. 289; and sco ante, Gh. 
XYlI.s. 6. In Cane V. James, cit. Skinn. 
19, where the devise was to A. and his 
heirs, and if A. die without heirs of 
his body that his sister should have 
600/., it was held that A. took the fee. 
It will be observed that there was no 
devise over of the land itself. * But if 
the dying without heirs male or with* 
out issue be coupled with any other 
contingency, as “ dying without heirs 
male in the lifetime of A.,” the first 
devisee takes not an estate tail, but an 
estate in fee, with an ezeeutoxy devise 


over. Pells v. Brown, Cro. Jac. 690; 

Eastman v. Baker, 1 Taunt. 179; Denn 
V. Ketneys, 9 East, 366; Doe v. Chaffey, 

16 M. & Weis. 656, ante, p. 76 ; and 
see post, Ch. XLI. s. 2.] As to the 
effect of stat. 1 Yict. c. 26 on devises 
of the above kind, see Vol. I. p. 660, 
and post, Ch. XLI. s. 4. 

(t) DuUon V. Engram, Cro. Jac. 427. * Unless 
(At) 1 Roll. Ab. 836; 2 Ijev. 162; coupled with 
Cro. Jac. 416; 1 Frecm. 74; 2 Eq. Cas. anotW 
Ab. 306, pi. 2; 3 Lev. 70; 2 Stra. 849; contingency. 
Amb. 363; 2 Ed. 297; Cas. t. Talb. 1; ® 

WiUcs, 164, 369; 1 P. W. 23; Doug. 

266; Cowp.234; 3 T. B. 491, 488, n.; 

2 Marsh. 170, 6 Taunt. 486 ; 6 Beav. 
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OtherwiBe 
where to a 
stranger in 
blood. 


To several, 
one of whom 
is a stranger 
in blood. 


As tolimita* 
tion over to 
the right heirs 
of the devisee. 


Estate tail 
s^eral out 
down to an 


straction is induced by tbe evident absurdity of supposing the 
testator to mean that his devise over should depend on on event 
which cannot happen without involving the extinction of its 
immediate object. 

But the Court will not so construe the word heirs where the 
devise over is to a stranger, however plausible may be the con¬ 
jecture that it was so intended, and consequently the devise over 
is void for remoteness {1 ); and formerly a relation of the half 
blood or a parent or grandparent was, for this purpose, con¬ 
sidered as a stranger, such persons being then excluded from 
taking [directly] by descent {tn ); but the law, at least as to 
persons dying since the 31st of December, 1833, is now regu¬ 
lated by the statute 3 & 4 W. 4, c. 106, which has admitted 
relations of the half-blood, and parents and other ancestral rela¬ 
tions in the ascending line, to the heirship (w). 

[In Harris v. Lavis (o), the gift over in default of heirs of the 
first devisee was to several other persons, one of whom was not 
related to the first devisee, but as all the others were related to 
him, ho was held to take an estate tail. It would seem, there¬ 
fore, sufficient to give the first devisee an estate tail that any one 
of a number of devisees over was related to him.] 

Of course the limiting of the estate over, in default of heirs of 
the body or issue, to the right heirs of the devisee, does not vary 
the construction further than to give the devisee the remainder 
in fee expectant on the estate tail. Thus, where (p) a testator 
deviseji certain lands unto his son P. and his heirs for ever, on 
condition that he paid W. 30/. within one year after the death 
of the testator’s wife^ and he gave other tenements to other sons, 
adding the following clause:—“ Item. My will and mind is, 
that in case any of my said children unto whom I have be¬ 
queathed any of my real or copyhold estates shall die without issue^ 
then I give the estate of him or her so dying unto his or their 
right heirs for ever;” and it was held that the children took 
estates tail, with remainder in fee to themselves. 

Sometimes an estate tail general is cut down to an estate tail 
special by implication. As where (?) the devise was to the use 


412. A few early decisions to tho con- (»<) v. i?arAef<, 1 Ves. 88, 3 

traiy, such as ifearn v. Allen, Cro. Car. Atk. 617; and] see Preeton d. Eagle v. 
67, are overruled by the current of J^VtMMeWjWiUes, 164; [Moffet v. Gather^ 
authorities. xemd, Ale. & Nap. 472.] 

(1) Grumble v. Jones, 2 Eq. Ca. Ab. (») See 1 Hayes's utrod. 5th ed. 
300, pi.” 16, 11 Mod. 207, Willes, 166, p. 319. 
n., 1 Salk. 238 nom. Awnble v. Jones; [(o) 1 Coll. 416.] 

Att.-Oen. V. Gill, 2 P. W. 369; Grif~ \p) Price v. Stnilh, Willes, 1. 

Jiths V. Grieve, 1 J. & W. 31. (y) Fitzgerald v. Zeslie, 3 B. P. 0. 
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of the testator’s eldest son John and his heirs for eyer, and oeap. zscxv. 
failing issue of John, to the use of James the second son and his 
heirs for ever, and failing issue of that son, to the use of the specif Jy 
third son Gheorge and his heirs for ever, and failing his issue, to 
the use of every other son the testator should or might have, 
according to priority of birth; and failing his {fesfafor^s) issue 
makf then to his issue female and their heirs for ever, and for want 
of issue female, then to the use of his (the testator’s) heirs for 
ever: it was argued that the testator evidently intended to post¬ 
pone the female to the male line of issue, and that the latter part 
of the will was explanatory of the devise to the sons, shewing that 
they were to take estates tail male only; for that the intent of 
postponing the issue female could not be answered without post¬ 
poning his granddaughters as well as daughters, who were both 
comprehended under the general expression of his issue female; 
and of this opinion appears to have been the House of Lords, 
confirming a decree of the Irish Court of Exchequer (r). 


Toml. 164. This seema to be the con- 
veTOe of Tuck v. Frcnchain, Mooro, 13, 
pi. 60, 1 And. 8, and Doe d. Hanson v. 
Fyldes^ Cowp. 833, etatedVol. I. p. 486. 

[(r) But there would be obvious diffi¬ 
culty in working out the coso on this 
principle ; for pari ratlouc the daugh¬ 
ters would have taken estates tail 
female. The case is mentioned doubt- 
ingly by Lord St. Leonards, 4 H. L. Ca. 
280.] 


This Chapter, it is obvious, does not 
exhaust the general subject of which it 
professes to treat. The numerous in¬ 
stances in which the words heirs of the 
body, accompanied by explanatory ex¬ 
pressions, and the words children, son 
and issue have operated to confer an 
estate toil, arc fiuly discussed in sub¬ 
sequent chapters, to which, therefore, 
the reader is referred. 
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CHAPTER XXXVI. 

RULE IN Shelley’s case. 


I. Nature of the JRule.—Itequmtes to vte both of the Limitatione relate to 

Operation ; considered in regard several Fersons. 

to the Estate of Freehold, —in re- . II. Executory Trusts, 
yard ,lo the LUnitation to the III, Fraetical Effect of the Eule con- 
Ileirs.—Questions where one or I sidered. 


♦ 


Katore of the 
role in ‘Shel- 
ley*8 ease. 


Onlpr applies 
to hmitations 
by way of 
remainder. 


I. The rule in Shelley’s case is a rule of law, and not of con¬ 
struction (a). The rule simply is, that, where an estate of free¬ 
hold is limited to a person, and the same instrument contains a 
limitation, either mediate or immediate, to his heirs or the heirs 
of his body, the word heirs is a word of limitation, i.e. the ances¬ 
tor takes the whole estate comprised in this term. Thus, if the 
limitation he to the heirs of his body, he takes a fee-tail; if to 
his heirs general, a fee-simple {b). 

[The rule is usually stated in the above general terms, but by 
the word “ limitation,” we must understand a limitation by way 
of remainder, as distinguished from a limitation by way of exe¬ 
cutory devise or a shifting use, which, though it be to the heirs 
of a person taking a previous estate of freehold, vests in the heir 
as a purchaser (c),] 


(a) Tlio comprehensive nature of the 
present work renders it impossible to 
present more than a brief outline of the 
chief practical points connected with 
the rule in Shelley's case, which require 
the attention of the student or the prac¬ 
titioner ; and this plan is the more 
willingly submitted to, since tlio sub¬ 
ject has received an elaborate investi¬ 
gation from several writers, who* have 
brought great learning and abilities to 
the task. 

(J) Shelley's ease, 1 Rep. 93, 104 a. 
The question was not directly raised in 
this case, but was incidentally much 
discussed. See some observations on 
the nature and origin of the rule, Fea. 
C. R., and Hayes’s Supplem.; Prest. 
E8t.,-Vol. I. c. 3. See also Earl of 
Bedford's case, Moore, 718; Whiting v. 
Wilkins, 1 Bulstr. 219; Eundule v.' 
Eeley, Cart. 170; Broughton v. Langley, 


2 Ld. Ray. 873, 2 Salk. 679, and eases 
passim in the next Chapter. 

[(c) Lloyd V. Carew, Pre. Ch. 72, 
Show. P. C. 137; per Lord Cranworlh, 
C., Coape V. Arnold, 4 D. M. & Q. 689; 
Pea. C. R. 276; Gilb. Uses, 21; Hayes 
on Limitations, 4, 61, 62. This was 
questioned by Malins, Y.-G., in White 
and Hindu's contract, 7 Ch. D. 203. In 
this case Crofts y. MiddUton, 2 E. & J. 
194, was cited arg. as deciding that 
under a devise to A. for life, remainder 
to her children in fee, with alteniatiye 
remainder to her heirs if (m happened) 
she sliould have no chU^en, the life 
estate and the remainder to heirs would 
not coalesce. This is, of course, not law, 
and foimd no favour with -C.; 

nor was it, indeed, so laid down or sug¬ 
gested in the ease cited. The question 
there was whether the remainder to the 
heirs, which, by the operation of the 
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The rule is well illustrated in the celebrated case of Perrin y. ohap. xzzvi. 
BMe (rf). There A. by his will declared that if his wife should y. 
be enceinte with a child at any time thereafter (but which never 
happened), and it were a male, he devised his real and personal 
estate equally to be divided between the said infant and his son 
W., when the infant should attain twenty-one; and he declared it 
to be his intent that none of his children should dispose of his 
estate for longer than his life; and to that intent he devised all his 
estate to the said W. and the said infant, for the term of their 
natural lives; remainder to G-. and his heirs for the lives of the 
said W. and the infant; remainder to the heirs of the bodies 
of the said W. and the said wfant lawfully begotten or to be 
begotten; remainder to tho testator’s daughters for the term of 
their natural lives, equally to be divided between them; remain¬ 
der to Q-. and his heirs during the lives of the daughters; 
remainder to the heirs of the bodies of the said daughters, 
equally to bo divided. The question was, what estate W. took. 

Liord. Mansfeld, -mth. Ashton and Willes, JJ., {Yates, J., diss.,) 
held that he was tenant for life only; but their judgment was 
reversed by a majority of the Judges in the Exchequer Chamber, 
who held that W. took an estate tail. An appeal was brought 
in D. P., but was compromised. 

Since this solemn determination (c) the rule in question has Rule never 
been regarded as one of tho most firmly established rules of 
property, and, strictly speaking, no instance can be adduced of 
a departure from it. Undoubtedly, in many oases a devise to a 
person for life, and after his death to the heirs of his body, has 
been held by force of the context to give an estate for life only 
to the ancestor (/); but this has been the result, not of holding 
the heirs of the body, as such, to take by purchase, but of con- 


[rule in Shelley'*» ease, waB executed in 
A., WEB veBted or contingent. Wood, 
V.-C., held that it was contingent, 
and, consequently, that A., being f. c., 
had not effectually disposed of it by tho 
means ^e had used. On appeal (8 D. 
M. & G. 192) tho question whether the 
remainder was vested or contingent 
was left undecided; as to which see 
Egerton v. Massey, 3 C. B. N.S. 338, 
ante, Vol. I. p. 650.] 
id) 4 Burr. 2579, 1 W. Bl. 672, 1 
CoU. Jur. 283, Harg. Law Tracts, 489, 
n., Hayes’s Inquiry, 227, n. 

(«) Indeed, for a long period ante¬ 
cedently tile point had be^ considered 
as settled beyond dispute; but in the 


interval between the judgment in B. 
R. and its reversal in the Exchequer 
Chamber all was uncertainty. The pro¬ 
fession beheld with no small degree of 
consternation a doctrine which hw been 
regarded as an established principle of 
law completely subverted. An inter¬ 
esting statement of the circumstances 
and progress of this case maybe found 
in Mr. Margrave's Law Tracts, and more 
particularly in Mr. Holiday's Life of 
Lord Mansfield —a book which, though 
not in high estimation as abiographioal 
work, the writer remembers to have 
peru^ in his early days with much 
pleasure. 

(/) See next Chapter. 
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question of 
ooustruotion. 


The rale 
applies to 
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Gift to A. for 
life, remainder 
to his oxo> 
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Limitations 
must be 
created by 
same instru- 
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WiUand 

schedule. 


Deeds creat¬ 
ing and exer¬ 
cising powers. 


RULE IN Shelley’s case, 


stniing those words to designate some other class of persons 
generally less extensive. The rule, therefore, was excluded, not 
violated, by this interpretation. 

Whether the testator, by this or any other expression, mean 
to describe heirs of the body, is a totally distinct inquiry, and has 
therefore in the present treatise been separately discussed (gr). 
The blending of the two questions tends to involve both in un¬ 
necessary perplexity. 

[The principle of the rule in SMlefs case applies to limita¬ 
tions of copyholds {h) and of estates pur autre vie {i). 

An analogous relation subsists between a man and his personal 
representatives; thus Lord Coke says (A*), “If a man make a 
lease for life to one, the remainder to his executors for twenty- 
one years, the term for years shall vest in him, for even as 
ancestor and heir are correlativa us to inheritance, (as if an estate 
for life be made to A., the remainder to B. in tail, the remainder 
to the right heirs of A., the fee vesteth in A. as it had been 
limited to him and his heirs,) oven so are testators and executors 
correlativa as to any chattel ”(/). But this woidd seem to be 
rather a rule of construction, in order to promote the intention.] 

To attract the rule in Shellefs case the limitations to the an¬ 
cestor, and to his heirs, must be created by the same instrument. 
Therefore, where (?«) A. had, on the marriage of B. his son, 
settled lands on the son for life, remainder to the sons of that 
marriage successively in toil male, reversion to himself in fee, 
and by will devised the same to the issue of B. by any other 
wife in tail male; it was held that this devise did not make B. 
tenant in tail, but gave his heir of the body on estate tail by 
purchase. 

But a will, and a schedule to it, ore considered os one 
instrument for the purposes of this rule (/}); and the same 
principle undoubtedly applies to a will and codicil, or several 
codicils. 

It was contended by Mr. Fearne (o) that where one limitation 
is contained in an instrument creating a power, and the other in 


(y) As to whore heirs of the body, 
chil^eo, sons, and issuo, are used as 
words of limitation, soe post. 

[(A) Bmby t. Greenslate, 1 Str. 445. 

(*) low V. JSurrott, 3 P. W. 262; 
Forster v. Forster, 2 Atk. 269. 

{k)..Co. Lit. 64 b. 

[fj See accordingly Kirkpatrick v. 
Capet, Sttgd. Pow. p. 75, 8th od.; 
Holloway v. Clarkson, 2 Hare, 621; 


Hevall V. Hickins, 9 Jur. 660; Page v. 
Soper, 11 Ha. 321,] 

(m) Moore v. Parker, Ld. Baym. 37, 
Shinn. 668. 

(«) Hayes d. Foorde v. Foorde, 2 W. 
Bl. 698. 

(o) C. R. 76. [And so Sag. Pow. 
472, 8th ed.; Hayes on Limitations, 
61.] 
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an appointment under suoh power, the rule would apply ( p ); but oans. xsxn. 
the position has been, with much reason, questioned by other 
learned writers {q). 

The rule in Shelley's case applies to equitable as well as legal 
interests (>•); but the estate of the ancestor, and the limitation to mtoreats. 
the heirs, must be of the same quality, i. e. both legal or both 
equitable. It frequently happens that a testator devises land in 
trust for a person for life, and after his death in trust for the 
heirs of his body, but gives the trustees some office in regard to 
the tenant for life that causes them to retain the legal estate 
during his life, but which, ceasing at his death, does not prevent 
the limitation to the heirs of the body from being executed in 
them. In suoh cases, by the rule just stated, they take os 
purchasers (s). The converse case of course may, but it rarely 
does, occur (f). 

Where the limitations to the devisee for life, and to the heirs Legal estate 
of his body, both carry the legal estate, the fact that one of ^ traiSt 
them is subject to a trust does not prevent the application of 
the rule. Mr. FcarnCf indeed, seems to have been of a contrary 
opinion {ti ); but the affirmative has been successfully maintained 
by his learned editor and Mr. Preston {x), on the well-known 
principle, that trust estates are not objects of the jurisdiction 
of Courts of Law. 

In Douglas v. Congreve (y) real and personal estate were given 
to a feme covert for life/or her separate nsc^ and after her decease 
to her husband for life, with remainder to the heirs of her body 
in tail, accompanied by a declaration that the aforesaid limitations 
wore intended by the testator to be in strict settlement; and it 
was contended that as the testator had created a trust for the 
separate use of the devisee, she had merely an equitable interest 
(the husband being a trustee for her), with which the legal 
limitation to the heirs would not unite; but Lord Langdale con- 


(p) Venables v. Morris, 7 T. R. 342. 

( 9 } Butl. D. to Co. Lit. 299 b; 1 
Frest. Est. 324. 

[(r) Reynell v. Beynell, 10 BeaV. 21; 
Feamo, 0. R. 124 et seq. And there 
are no dogrees of equity, NomxUe v. 
Greenwmd, T. & R. 26 ; Ee White and 
JlindWs contract, 7 Ch. D. 201.] , 

(«) Ante, p. 292. 

{t) An unsuccessful attempt to sup¬ 
port such a construction was made in 
Nashy. (hates, 3 B. & Ad. 839, ante, 319, 
where it is observable that the trustees 
had not any office to perform except to 


preserve the contingent remainder, and 
thero was no such remainder unless the 
words “heirs of the body” were con¬ 
strued children ; and the Court, by re¬ 
jecting this construction, destroyed the 
force of the argument. Tlus case serves 
to show that the Courts arg not disposed 
to strain the rules of construction for 
the purpose of preventing the applica¬ 
tion of the rule in Shelley's case. 

(u) C. R. 35. 

• fx) Treat.onEstate 8 ,Vol.I. p. 311. 

(y) 1 Beav. 69. [See Verulam v. 
Bathurst, 13 Sim. 386.J 
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cfRAP. zxrvx. olusiTely answered this reasoning by observing' that the legal 
estate was vested in the wife, and that the poyrer which the law 
gave to the husband over the real estate of his wife did nob alter 
the nature or quality of that estate. 


Buie oon- 
nderedin 
relation to 
eHate for life. 


Freehold 
reeultinff for 
life. 

Coape V. 
AmoUt. 


The estate of freehold may be an estate for the life of the 
devisee himself, or of another person, or for the joint lives of 
several persons, and may be either absolute or determinable on 
a contingency, as an estate durante viduitato (s), and may arise 
either by express devise, or by implication of law(rt), which 
must be,'we have seen, a necessary implication (h). 

[In what cases the freehold shall be said to result by operation 
of law is a preliminary question of construction. In Coape v. 
Arnold (c), there was a devise to G. II., the testator’s eldest son, 
for ninety-nine years if he should so long live, and subject to 
the said term to trustees and their heirs during the life of G. ll., 
upon trust only to support the contingent remainders therein¬ 
after limited (but not expressly upon trust for G. II.), and after 
the determination of the said estates unto the heirs of the body 
of G. H., and for want of such issue, the testator devised to his 
second son, and to the same trustees, and to the heirs of the body 
of the second son, in like manner, with remainders over. By a 
codicil the testator confirmed his will, and devised all his free¬ 
hold and copyhold estates to four trustees, upon trust to convey 
to the trustees of his marriage settlement such part as with the 
provision in the settlement would make up 1,200/. jointure for 
his wife, and he empowered his trustees to sell, convey, and ex¬ 
change or mortgage his said estates, and he charged them with 
payment of his debts. It was admitted that under the will 
standing alone the heirs of the body of the eldest son would have 
taken by purchase since the legal estate was devised to them; 
but it wae contended that, as by the codicil the legal estate was 
vested in the trustees, the limitation to the heirs of the body of 
the eldest son became an equitable limitation and united with the 
equitable freehold which descended or resulted to the eldest son 
under the trust for preserving contingent remainders, and that he 


(s) 'Merrill v. Sumset/, 1 Kcb. 888, T. 
Bajm. 126 ; Fea. G. B. 31; Curtis v. 
iViw, 12 Vos. 89 ; l^Or{^ths v.JEtwi, 5 
Beav. 241.] 

(а) Pi/dus V. Mitford, 1 Ventr. 372, 
Frefem. K. B. 361, 369, T. Baym. 228 ; 
Mayes d. JPoorde v. Foorde, 2 W. Bl. 698; 
[and see Feame, G. B. 40 ct seq.] 

(б) Ante, Ghap. XVII. 


[(c) 2 Sm. & Gif. 311, 4 D. M. & G. 
874. See a letter (7 Jur. N. S. Ft. II. 
264) signed “W.H.” where the writer 
disputes the possibility oj^ a partieular 
estate resulting to the heir (see the 
same author to the same effect more at 
largo, Hayes on Limitations, p. 63), and 
supports the decision on inaependent 
grounds. 
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• [thus heoamo equitable tenant in tail. Sir J. Stuart^ V.-O., how- 
erer, decided that the eldest son did not take an estate tail. Ho 
said, “ As there is an express devise of the beneficial interest to 
Q-. H. for ninety-nine years if he should so long live, if an equitable 
freehold resulted to him by operation of lavvr, the codicil having 
made all the devises in the ■will equitable estates, either the term for 
ninety-nine yearn must he merged in the resulting freehold, or G. II. 
must have had two equitable estates co-existing in him, one for 
the term of ninety-nine years if ho so long live, the other 
the freehold said to result by operation of law. There are diffi¬ 
culties in holding, consistently with decided cases, that the free¬ 
hold can result by implication to the //<?«>, to whom an express 
estate is given for a term of years.” He then cited authorities {d) 
to shew that on a conveyance no estate could by implication of 
law result to the settlor which would be inconsistent with or 
annihilate an estate expressly limited to him. 

But it is submitted that, both term and life-estate being 
equitable, there need have been no merger {e ); and if it had 
been otherwise, still as the heir takes without, and even in sj)ito 
of, intent, whatever is not well given to some ono else (/), 
merger furnishes no valid argument against his title. Wliore 
was the beneficial interest during the life of G. 11., if not in 
him ? The trustees of the term wore expressly excluded {g). 

But the V.-C. relied on this further ground, that when the 
particular purpose of the codicil, viz. raising the jointure and 
debts, was satisfied, the trustees of the codicil would bo bound to 
re-convey according to the limitations of the will, and in its very 
language. And on tliis latter ground exclusively the decision 
was affirmed. Lord Cramcorth’s judgment contains some obser¬ 
vations which, taken alone, might seem to favour the doctrine that 
the rule would not apply if it could bo collected that tlie testator 
did not intend that it should operate; which would in effect make 
it a rule of construction. But he added, “ The short ground of 
my decision is that the only effect of the codicil was to transfer 
the legal estate to the trustees, upon trust, after making duo 


• Particularly Adams v. Savat/e, 
anu Itaicley v. Holland, stated Fea. C. 
R. p. 42 ; Preston on Merger, pp. 212 
and 514 ; Kut with the result in those 
cases of making the whole conveyance 
void and leaving the wholo estate iu 
the grantor. 

le) Prest. Merg. 657. 

(/) Ante, Oh. XVIII. 

J.—^VOL. II. 


(r/) The V.-C.’s opinion would seem 
to have been that they had the cfiuit- 
ablo estate during the life of G. H. (2 
Bin. & G. 32.1); but it is diilieiilt to 
concede this against the o.\;preH8 decla¬ 
ration of trust. It follows (as there aro 
no degrees of equity) that they took no 
estate whatever. 
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CHAP. XXXVI. [provision for the jomtiire and debts, to put the estate in pre¬ 
cisely the same course of enjoyment as that in which it would 
have gone if no codicil had been made; and this certainly did 
not give Q-. H. an estate which enabled him to defeat the 
remainder,* limited to the heirs of his body. I must not be 
understood as at all impugning the doctrine that the rule in 
Shelki/s case does not depend upon, and cannot be controlled by, 
the intention of the testator; if the estates created are such as to 
bring the rule into operation, the rule will prevail even against 
a declared intention to the contrary. But where the question is, 
what estates, upon the true construction of the will, were meant 
to bo created,—did the testator mean to create an estate of free¬ 
hold, or only an estate for years?—^there intention may and 
must be regarded ; and here, looking to the intention of the 
testator, I cannot doubt that he meant to give to the first taker 
an estate for years only, with the express object of avoiding the 
operation of the rule. In such a case it is, I think, the duty of 
the Court to give effect to the intention.” 

It would seem, therefore, that the L. C. treated the trust as 
executory (k). He is reported, indeed, to have disclaimed this 
ground; but if the conveyance, when made by the trustees, 
would have altered the sense of the words as they stood in will 
and codicil, it matters little whether this was by adhering to the 
letter or by changing it. On no other ground could the Court 
have avoided deciding what became of the beneficial interest 
during the life of O. H.] 

Expressions It is to be observed, too, that words, however positive and 
lai^^^ate unequivocal, expressly negativing the continuance of, the ances- 
than for life, tor’s estate beyond the period of its primary express limitation, 
will not exclude the rule (/) j for this intention is as clearly indi¬ 
cated by the mere limitation of a life estate, as it can be by any 
additional expressions; and the doctrine, let it be remembered, 
is a rule of tenure, which is not only independent of, but generally 
operates to subvert, the intention. 

of same principle, neither the interposition of a trust 

iweaorvo coa- estate to preserve contingent remainders, between the estate for 
miSdere°'&c limitation to the heirs of the body (#w), nor a deda¬ 

ns) Ab to which see helow, s. 2.] [Roe d. Thong v. Bedford^ 4 H. & Sel. 
(fl Robinson v. Robinson, 1 Burr. 38, 362.] 

2 Yea. 225, 3 B. P. 0. Toinl. 180 nom. (»») Couhon v. Coulson, 2 Stra. 1126 ; 
Robinson v. Hicks, stated infra ; PeiTin Hodgson v. Ambrose, Dong. 337, 3 B. 
V. Slake, 4 Burr. 2579, ante, 333 ; P. C. Toml. 416 ; Sager v. Masterman, 
Hages d. Foorde v. Foorde, 2 W. Bl. Amb. 344; Measurer. Oee, 6 B. & Ali. 
698; Thong r. Bedford, IB. C. C. ZIZ; 910. 
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ration that the first taker shall have a power of jointuring («), or 
that his estate shall he without impeachment of waste (o), or, if a 
woman, for her separate use (;>), or that the devisee shall have no 
power to defeat the testator’s intent, will prevent the remainder 
to the heirs attaching in the ancestor (r/). 


With respect to the limitation to the heirs of the body, it is (as 
before suggested) immaterial whether they are described under 
that or any oiher denomination, since it is clear that in every case 
in which the word “ issue” or “ son” is construed to bo a word 
of limitation, and follows a devise to the parent for life or for 
any other estate of freehold, such parent becomes tenant in tail 
by force of the rule in Shettey’s case (r). The words in question 
are read as synonymous with heirs of the body, and consequently, 
the effect is the same as if those words had boon actually used. 
Upon the same principle, in the converse case, i. e. where the 
words heirs of the body are explained to mean some other class 
of persons, the rule does not apply («). 

It is clear, too, that the limitation to the heirs of tlie body may 
arise by implication ; as (if the will is subject to the old law) in 
the case of a devise to A. for life, and in case ho shall die with¬ 
out heirs of his body, or without issue, then to B. Such a case 
(in which the first taker, beyond all doiibt, has an estate 
tail (/!)) is an exemplification of the rule in Shellej/s case. A 
gift to the issue or to the heirs of tlio body is implied ; and the 
effect is that the devise is read as a gift to A. for life, and after 
his death to his issue or heirs of the body (//), whicli brings it to 
the common case illustrative of the rule. Tlieso positions are 
indisputable, but the first and third appear to bo frequently lost 
sight of. 


{h) King v. MelUng, 2 Lev. 58, 1 
Ventr. 225, 3 Keb. 42. 

(o) l^apUlon V. Voice, 2 P. W. 471; 
JDenn d. JVebb v. Puckeg, 5 T, R. 209 ; 
Frank v. Stovin, 3 East, 648 ; Jones v. 
Morgan, 1 B. 0. C. 20G ; Fennel t v. 
JEarl of Tunkerville, 19 Ves. 170. 

(p) Lady Jones v. Lord Say and Sele, 
8 Vin. Ab. 262, pi. 19, 3 B. P. 0. Toml. 
113; thoug'h in this case it was held that 
the estate for life was eqaitablo, and the 
gift to the heii's carried the legal estate. 
Sec also Roberts v. Pixwell, 1 Atk. 607. 

( 17 ) Roe d. Thoiig v. Bedford, 4 M. & 
Sel. 362, 1 B. 0. C5. 313. 

[(r) Robinson v, Robinson, 1 Burr. 
38, 2 Yes. 225; Mellish v. Mellish, 3 
B. & Or. 633, 3 D. & Ey. 804; Griffiths 


V. limn, 6 Beav. 241; Harvey y. Toicell, 
7 Haro, 231, soo S. C. 12 Jur. 242 ; 
Tate V. Clarke, 1 Beav. 100; Jioe v. 
Riicasfle, 8 C. B. 876; Jjeiris v. Pux~ 
Iri/, 16 M. & Weis. 733 ; and see Oh. 
XXXVIII. 

(*) Sec post, Ch. XXXVIl., s. 3, and 
Brookman v. Smith, L. R., 7 Ex. 305, 
where a limitation to “the heirs and 
assigns of A. as if sho liad not been 
married” (which excluded her lineal 
descendants) was hold not within the 
rule. Sec also Allgoody. Blake, ib. 363.] 

(/) Sec ante, Vol. I. p. 554. 

(«) S(H3 Lord Ilardiciclce's judgment 
in LetkieuUier v. Tracy, as reported 1 
Ken. 56. 
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RULE IN Shelley’s case, 


CHAP. XXXVI. 


As to declara¬ 
tion that heirs 
shall take by 
purchase. 


Effect of con¬ 
tinent limi¬ 
tation to the 
heirs. 


Such limita¬ 
tion contin¬ 
gent, when. 


Possibility of 
freehold 
determining 
in lifotirao of 
anccHtor. 


As no declaration, the most positive and unequivocal, that the 
ancestor shall take only, or his estate he subject to the incidents 
of, a life estate, will exclude the rule, so a declaration that the 
heirs shall take as purchasers is equally inoperative to have such 
effect (x). 

The rule in Shellet/s case applies where the limitation to the 
heirs of the body contingent. Thus, under a devise to A. and 
B. for their joint lives, with remainder to the heirs of the body 
of him who shall die first, the heir takes by descent (y). 

It seems, however, that the more possibility of the estate of 
freehold determining before the ancestor has heirs of his body 
(i. e. before his decease, since nemo est hoeres viventis) does not 
render the limitation contingent. Thus, where (s) lands were 
limited to A. during mdoirhoodf and, after her death, to the 
heirs of her body (in which case it is evident that, by the 
marriage of A., her estate would bo determined before she 
could have any heirs of her body). Sir W. Grants M. E., held 
that an absolute estate tail was executed in her; and this 
accords with the resolution of the Judges in the early case of 
Merrill v. liumscy {a). 

The dillorenoe between these and the former oases is, that 
there the limitation is contingent in the very terms of its crea¬ 
tion, and the rule, therefore, does not alter it in this respect; 
but in the latter cases, the limitation is merely contingent by 
the application of a principle of law governing remainders; and 
when the rule under consideration operates to prevent its taking 
effect as a remainder, it destroys its contingent quality. The 
same principle is applicable in the case of a devise to A. for the 
life of B., remainder to the heirs of his body; for as the limita¬ 
tions operate by force of this rule to give an executed estate tail, 
that estate is not affected by the circumstance of B., the cestui 
que vie, dying in the lifetime of A., and, consequently, before he 
has any heir of his body {b). 


Limitation to 
heirs of 
tenant of 
freehold and 
of another 
person. 


It is essential to the operation of the rule in Shelley*s ca^Cf 
that the heirs of the body should proceed from the person 
taking the estate of freehold, and from that person only; for, if 
the devise be to A. for life, and after his decease, to the heirs 
of the body of A. and of another person^ who might have a 


{x) See Harg. Law Tracts, 662, 

(y) [Co. Lit. 378 b, and] see 1 Prest, 
Est. 316. 

(c) Curtis V. Price, 12 Ves. 99. 

(a) T. Kay. 126, I Eeb. 888. Bat 


see 1 Sid. 247. 

(4) See Perkins, s. 337; Metrilt v. 
Rmnsey, 1 Keb. 888, T. Kay. 126, Fea. 
C.K. 31. 
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common heir of their bodies, it is a contingent remainder in ohjlp. jocxvi. 
tail to the heirs. 

Thus in Gossagev, Thy for (c), where the limitations were to To wife for 
the wife for life, remainder to the heirs to he begotten on the S’tTheLre of 
body of the wife by the husband, the heirs were hold to take by 
purchase. And the same construction prevailed in Frogmorton ^ife. 
d. Rohimou v. Wharrey {d)^ whore S. surrendered copyholds to To wife and 
the use of M., his then intended wife, and the heii’s of their two Jf ^stan?^ 
bodies lawfully to be begotten; [although the limitation to the wife, 
heirs was not expressed to be by way of remainder, and the 
estate of the wife was not limited expressly to a life estate.] 

It may be observed, that, under such limitations, if the person 
taking the estate for life die in the lifetime of the other, the 
contingent remainder to the heirs fails (e) ; for, as there could bo 
no heir of their bodies until the death of both (nemo est hu'res 
viventis), the failure of the particular estate before that period 
defeats the remainder (/). 

But if, in such a case, the tenant for life and the other person Distinction 

to whose heirs the limitation is made are of the same sex, or ^uidVot^be 

being of different sexes, are not actually married, and are so 
related by consanguinity or affinity, that they cannot have, or be 
presumed to have, common heirs of their bodies, the effect is 

obviously different; for, as the testator cannot mean heirs 

issuing from them both, the limitation is to be road as a limi¬ 
tation to the heirs of the body of A., the tenant for life, and 
to the heirs of the body of the other person respectively. The 
consequence is, that the former becomes, by force of the rule, 
tenant in tail of one undivided moiety, and the heir of the latter 
takes the other moiety by purchase. 

Pari rationo, if A. and B. were tenants in common for life. Whore an- 
with remainder, as to the entirety, to the heirs of the body of A., tcncmt\^n 
A. would be tenant in tail of one undivided moiety, and there common of 
would be a contingent remainder in tail to the heirs of his body 
in the other moiety. 

Whore the freehold is limited to husband and wife concurrently 
(and the same principle seems to apply in regard to persons 
capable, de jure, of becoming such), with remainder to the heirs 
of their bodies, the heirs, by the operation of the rule in question, 

(c) Sty. 325, cited again post, p. 343. (/) Soo this rule adverted to, ante, 

(rf) 3 Wils. 126, 144, 2 W. Bl. 728. Ch. XXVI.; [and remember stat. 40 
See also Zawe v. I'anncU, I Boll. Eep. & 41 Viet. c. 33, by vii-tuo of which 
238, 317, 438. contingent remainders will in future be 

(«) Lattey. Fannell, 1 Boll. Bcp. 238, capable of taking effect in such cases 
317, 438 ; Anon., Dy. 99b. as executory doviseB.] 
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CHAP. XXXVI. 
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Further 
observations 
on limitations 
of this nature. 


RULE IN Shelley’s case, 

take by descent (g). And the effect, it should seem, would he 
the same, if successive estates for life were limited to the husband 
and wife, or to persons capable of becoming such, with remainder 
to the heirs of their bodies (A). 

Hero it may be observed, that where there is a limitation to 
two persons jointly, with remainder to the heirs of the body of 
one of them, the disentailing assurance (now substituted for a 
common recovery) of the'latter will acquire the foe-simple in a 
moiety (/). [Where these persons ore husband and wife they 
are tenants by entireties; but the husband alone, without the 
concurrence of his wife, could formerly have convoyed the 
whole freehold and made a good tenant to the prcecipe, and 
therefore could have barred the entail where the remainder 
was limited to the heirs of his body only. If the remainder 
was limited to the heirs of the body of both, both must have 
been vouched (/>•). But now by 3 & 4 Will. 4, c. 74 (/), where 
the husband is seised in right of his wife, the husband and wife 
together are the protectors of the settlement. . The case whore 
husband and wife are tenants by entireties does not seem ex¬ 
pressly provided for, though perhaps by a liberal interpretation 
it might be considered as included under ss. 23 and 24 taken 
together (wj)-] 

Questions of this kind have most frequently occurred under 
limitations in mamage settlements, but they may of course 
arise under wills. In deciding on the application of the rule to 
such cases, the first object should be to see out of whose body 
the heirs are to issue ; and if it be found that they are to 
proceed from any person who takes an estate of freehold, and 
liim or her only, such person becomes tenant in tail. If from 
a person who takes an estate of freehold jointly with another, it 
seems the former will take an estate tail sub modo only(«). 
If from a person who takes an undivided estate in common, he 
will then, wo have seen, take an estate toil to the extent of that 


[g) Sco lioe d. Aislrop v. Aislrop, 2 
W. Bl. 1228. 

(A) Stephem v. Jiriiridge, 1 Lev. 36, 
T. Kay. 3G. [And see 1 Freston, £st. 
336.] 

(/) Mitrqmai of Winchester's case, 3 

K^. 1. 

[(A) Cuppledihe's case, 3 Rep. 6; Filz- 
wUliam'scase, 6 Rep. 32; 1 Prest. Conv. 
66 ; but* thongli the hnsband could 
make a good tenant to tlic praicipo, a 
recovery hud ii gainst bimsclf as tenant 
to tho pnccipo was bad, on the grorind 
tliut the benefit of the reeumpeuse 


would not then enure to the proper par¬ 
ties; and it could not be gora for u 
moiety, for the remainder depends on a 
joint and indivisible estate, which the 
husband could not sever, (hcen's case, 
or Owen v. Morgan, And. 162, Moore, 
210, 3 Rop. 6 a. See also Oreen d. Crew 
V. King, 2 W. Bl. 1211; Doe d. Free¬ 
stone V. Farratt, 6 T. R. 664; Clithcro 
V. Franklw, 2 Salk. 668; 1 Brest. Conv. 
58, 124. 

(/) Sect. 24. 

{ill) See 1 Phil. 261.] 

(«) SceFea. C. R. 36. 
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undivided interest; but if the heirs of the body are to proceed 
from two persons as husband and wife, and one of them only 
takes an estate for life, the heirs will be purchasers. 

If the limitation is to husband and wife and the heirs to be 
begotten on the body of the wife by the husband, this will be an 
estate tail in both (o); for, as the heirs are not in terms required 
to be of the body of either in particular, the construction is the 
same as if they were to issue from both ; and, accordingly, we 
have seen that where such a limitation occurred after an estate 
for life to the wife only, it was held, that she did not take an 
estate tail {p). 

On the other hand, if the devise be to the wife for life, and 
then to the heirs of her body to be begotten by the husband, 
she takes an estate tail special, by force of the rule under con¬ 
sideration (y). The distinction, it will be perceived, is between 
heirs on the body and heirs of the body. 

So if tho limitation were to the husband for life, remainder to 
the heirs of the body of the husband on the wife to bo begotten, 
he would, by the application of the same principle, have an 
estate tail special (r). But if, in tho former case, the estate 
for life had been limited to tho husband, and, in the latter, 
to tho nife, the heirs of the body would have taken by 
purchase. 

Under limitations in special tail, if the tenant in tail survive 
the other person from whom the heirs are to spring, and there 
be no issue, such surviving tenant in tail becomes, as is well 
known, tenant in tail after possibility of issue extinct. In JPiait 
V. Powles (s) it was decided that such was tho situation of tho 
testator’s widow, to whom lands were, devised for life, and after 
her decease to the heirs of her body by him, at the expiration of 
the period during winch she might have had issue by the testator, 
namely, nine or ten months after his death. During that time, 
issue being, in contemplation of law, possible (irrespective of 
age), and the devisee, therefore, being tenant in tail, she might 
have acquired the fee by means of a common recovery. 


cnAT. xsxvi. 


Difltinction 
betwcpn heirs 
of the body 
and heirs ou 
tho body to bo 
begotten. 


Tenant in tail 
after possi¬ 
bility of issue 
extinct. 


II. It has been already observed, that the rule in Sheikfs Rule con- 
case applies as well to equitable limitations as to legal estates. Jo 


[Yo) Stephens y. Sritridtje, 1 Lev. 36, 
T. Ray. 36;] i)«/i»d. Trickeitr. Oillot, 
2 T, R. 431. 

(p) Gossage v. Taylor, Sty. 325. 


tf) Alpassy. Watkins, 516. 
[(/■) Hoc d. Aistrop y. Aistrop, 2 W. 
Bl. 1228.] 

(«} 2 M. 5c Sel. 65. 
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RULE IN Shelley’s case, 


oni.p. xsxn. 


executory 

truate. 


Executory 
trust, what. 


Uaes in strict 
settlement, 
when 
directed. 


Mr. Fearne has laboured to establish this oonolusion, in opposi¬ 
tion to the case of Bagsliaw v. Spencer (f), which was decided by 
Lord Ilanhdcke on the ground of the difference of construction 
applicable to legal and equitable interests; a doctrine which has 
boon overruled in a long series of oases (m), including a subse¬ 
quent decision of this eminent Judge himself {x). 

The preceding remarks, it should be observed, apply only to 
executed trusts; for between trusts executed and executory there 
is a very material difference, which requires particular examina¬ 
tion. 

A trust is said to be executory or directory where the objects 
take, not immediately under it, but by means of some further 
act to be done by a third person, usually him in whom the legal 
estate is vested. As where a testator (y) devises real estate to 
trustees in trust to convey it to certain uses, or directs money to 
be laid out in land to he settled to certain uses [which are 
indicated in improper or informal terms (s).] In these oases, the 
direction to convey or settle is considered merely in the nature 
of instructions, or heads of a settlement, which are to be 
executed, not by a literal adherence to the terms of the will, 
wliich would render the direction to settle nugatory, but by 
formal limitations adapted to give effect to the purposes which 
the author of the trusts appears to have had in view (a). 

Thus, where a testator devises lands to trustees with a 
direction to settle them, or bequeaths a money fund to be laid 
out in the purchase of lands to be settled to the use of A. for 
life; remainder to trustees dining his life to preserve contingent 
remainders ; remainder to the heirs of the body of A. (limita¬ 
tions under which, if literally followed, A. would be tenant in 
tail, by force of the rule in Shclleifs case). Courts of Equity, 
presuming that the testator could not have so absurd an inten¬ 
tion as that a conveyance should be made vesting in the first 
taker an estate which would enable him immediately to acquire 
the fee-simple by means of a disentailing assurance, execute the 
trust by directing a strict settlement, i. e. limitations to the use 
of A. for life; remainder to trustees to preserve contingent 


(0 1 Ves. 142, 2 Atk. 246, 670, 677; 
see Fca. C. K. 124 et seq. 

(h) link V. Cohnaii, 2 Vom, 670, 1 
P. W. 142; [^Pcrpi/lonv. Voice, 2P. W. 
471, 477;] Wngkt v. Pearson, 1 Ed. 
119; Auiten v. Taylor, ib. 361, Arab. 
376; Jones v. Morgan, 1 B. C. C. 206. 
See also Jcrvoisc v. Jbiike of Northum¬ 
berland, 1 J. & W. 659, inf.; [^Rct/nell 


V. Peynell, 10 Beav. 21.] 

Garth v. Baldwin, 2 Ves. 646. 

(//) See Hayes’s Inquiry, 248, 249 
and 270. 

(s) Bari Stamford v. Hobart, 3 B. P. 
C. Tonil. 33. 

{a) Cited with approval by Lord 
Cairns, L. B., 4 H. Li. 572. 
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remainders, remainder to his first and other sons successively in ohap. xzxvz. 
tail (b). 

So, in Leonard v. Earl of Sussex (c), where lands were devised Settlement to 
to trustees and their heirs for payment of debts and legacies, J^athe^hdbra 
with a direction afterwards to settle-vfh&i should remain unsold, of his body, 
one moiety to the testatrix’s son H. and the heirs of his body 
by a second wife, with remainder over; and the other moiety to 
the testatrix’s son F. and the heirs of his body, with remainders 
over; taking special care in such settlement that it should never 
he in the 2^oiver of either of the sons to dock the entail of either 
of their moieties {d) :—it was held, that, in executing the settle¬ 
ment, the sons must be made only tenants for life, and should 
not have estates tail convened to them, but their estates for life 
should be without impeachment of waste (e): because here the 
estate was not executed^ but only executoryy and therefore the 
intent and meaning of the testatrix was to be pursued : she had 
declared her mind to be, that her sons should not have it in Dii-ection that 
their power to bar their children, which they would have if an j* should not 

^ 1 * bexnhispower 

estate tail were to be conveyed to them. And the Court took it to dock tho 
to be as strong in the case of an executory (trust in a) devise, 
for the benefit of tho issue, as if tho like provision had been 
contained in marriage articles; but had the testatrix by her will 
devised to her sons an estate tail, the law must have taken place; 
and they might have barred their issue, notwithstanding any 
subsequent clause or declaration in the will that they should 
not have power to dock tho entail (/). 

So, in Lord Glenorchy v. Bosville {g)y whore the devi^j was to To convoy to 
trustees and their heirs, in trust, till tho marriage or death of 
A., to receive the rents and pay her an annuity for her main- peachmont, 
tenance, and as to the residue, to pay testator’s debts and legacies, dCT’t™iMuo of 
and after payment thereof in trust for A.; and if she married a her body. 
Protestant, after her age, or with consent, &c., then to convey 
the estate after such marriage to the use of her for lifcy without 
impeachment of waste, remainder to her husband for Ufe, 


(i) Fapillon v. Voice, 2 P. W. 471. 
See also Leonard v. Earl of Stmex, 2 
Vem. 626; Earl Stamford v. Hobart, 3 
B. P. 0. Toml. 31 ; Lord Glenorchy v. 
Bosville, Cas. t. Talb. 3; Ashton v. Ash~ 
ton, 1 Coll. Jut. 402 ; JVhite v. Carter, 
2 Ed. 366, Aznb. 670; Homey.Barton, 
Coop. 267. 
fc) 2 Vem, 626. 

(d) Sco [also Thompson v. Fisher, 
L. B., 10 Eq. 207. But] see observa¬ 
tion iura. 


[(c) For the rights of tho first taker 
are to be out down only so far as neces¬ 
sary to prevent alienation by him; but 
where the executory tmst in terms gives 
the first taker a luo estate, he is not 
mado dispunishablo for waste, Daven¬ 
port V. Davenport, 1 II. & M, 776; 
Stanley v. CouUhnrst, L. B., 10 Eq. 259.] 
(/) As to this, see ante, p. 19. 

(</) Cas. t. Talb. 3. See also Ashton 
V. Ashton, 1 Coll. Jar. 402, 626. 
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RULE la SHELLEY’S CASE, 


CHAP. XZXVI, 


To bo pur- 
chasOd and 
settled to A. 
and his issue 
in tail male. 


To be con¬ 
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for her 
separate use 
for life, and 
after her 
decease to the 
heirs of her 
body. 


To be settled 
upon A. and 
his issue. 


* To bo settled 
for the sole use 
of A. and her 
issue. 


remainder to tlie iasiie of her hody^ with remainders over: Lord 
Talbot held, that though A. would have taken an edate iaily had 
it hecn the case of an immediate devise^ yet that the trust, being 
executory, was to be executed, in a more careful and more accurate 
manner; and that a conveyance to A. for life, remainder to the 
husband for life, with remainder to their first and every other 
son, with remainder to the daughters, would best serve the 
testator’s intent. 

Again, in White v. Carter (A), where a testator gave his per¬ 
sonal estate to trustees to purchase land, to be settled and 
assured as counsel should advise unto and upon the trustees 
and their heirs, upon trust and to and for the use of A. and his 
issue in tail male, to tahe in succession and priority of birth; and 
there was a direction to the trustees to pay the dividends of tho 
moneys until the purchase to A. and his sons and issue male. 
Lord Northington decreed a strict settlement. [This decree was 
affirmed by Lord Camden upon a rehearing (f), who observed 
that the latter clause put it out of doubt; tho testator had there 
explained his meaning by making use of the words, “ sons and 
issue.” 

And in lioherts v. Dixivell (/»•), where a testator directed his 
trustees to convey lands in trust for the soparato use of his 
daughter for her life, and so as her husband should not inter¬ 
meddle therewith, and, after her decease, in trust for the heirs 
of her body. Lord liar die iche held this to bo an executory trust; 
and therefore, to prevent tho husband becoming tenant by tho 
curtesy (which he could not bo consistently with the testator’s 
intention that he should have no manner of benefit from the 
estate), he decreed that tho daughter should be made tenant 
for life only and not tenant in tail. 

Again, in Tarlccr v. Bolton {1), where the testator devised 
lands to A. and directed him to settle them upon himself and 
his issue male by his lawful wife, and for want of such issue 
upon B. and his lawful issue, it was held by Pepys, M. R., that 
A. was tenant for life only. 


Ui) 2 Ed. 366. 

[(i) Amb. 670. 

(A-) 1 Atk. 607, cited 2 Ves 662 nom. 
ISttuds V. Dixivcll. 

6 L. J. N. S. Cb. 98. Compare 
Seale y. Seale, stated post. In Sweet- 
apple ’v. libidon, 2 Vom. 636, it does 
not appear to hare been argued that 
the daughter ought to have taken only 
a life estate under tho settlement. The 
two cases last stated in the text seem 


opposed to the subsequent decision of 
Samuel v. Samuel, 14 L. J. Ch. 222, 9 
Jur. 222, where a testator directed that 
* personalty should be settled on A. for 
the sole ui^ of A. and her Lawful issue, 
and Sir Lt Shadwell held that A. was 
absolutely entitled. It is evident that 
if the subject of gift had been real es¬ 
tate, he would have held A. to be 
tenant in toil. 
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[And in Shelton v. Watson (;w), the testator directed an estate cats.xpi'n. 
“ to be purchased and made hcveditary and settled iqwn my here To bo pur- 
constituted heir, and to descend to his heirs, or dying without 

• Tin .-1 1 -r 1 « HettledouA., 

issue as i snail now provide, and I hereby constitute W. S. my his heirs and 
heir and successor, and the said estate when purchased to ho thrdirect 
settled on him, his heirs and successors in the direct male line male line, 
lawfully begotten. In case W. S. die without issue,” a similar 
settlement was directed with respect to the two brothers of W. S. 
successively, the testator expressing his intent that the estate 
should never pass out of his name and family. Sir L, Shadu'cll, 

V.-C., held that W. S. and his brothers were to be made tenants 
for life only.] 

But a distinction has been sometimes taken between the effect Alleged dis- 
of a clause directing the trustees to purchase land and settle it, SSor hhn™ 
as in Papillon v. Voice and White v. Carter, and a direction to self deolares 
them simply to purchase, the testator himself declaring the uses 
of the land so to be purchased. Thus, in Austen v. Taylor (>t), ^1*™. 
where the testator devised lands to A. for life without impeach¬ 
ment of waste, remainder to trustees to preserve contingent 
remainders, remainder to the heirs of the body of A.; and 
bequeathed personal estate to be laid out in land, which should 
remain continue and he to the same uses as the land before 
devised; Lord Northington, after observing in reference to 
Papillon V. Voice and Leonard v. Earl of Sussex, that there the 
trustees were directed to settle, and that an estate tail would 
have been no settlement, held that the case before him was dis¬ 
tinguishable, inasmuch as the testator had referred to no settle¬ 
ment by the trustees, but had declared his own uses and trusts; 
which being declared, he knew no instance where the Court had 
proceeded so far as to alter or change them; accordingly, A. 
was to be tenant in tail in the lands to be purchased. 

This case is stated by Mr. Ambler to have been dissatisfactory Disapproved 
to the profession, which is denied by Lord Henley (o); but Lord 
Eldon has spoken of the decision in terms which imply doubt of 
its soundness (/>). He also observed that the Judges who 
decided Papilhn v. Voice and Austen v. Taylor agreed in the 
principle, but differed in the application of it. The distinction 
upon which the latter case is founded (or at least is usually 
supposed to be founded), certainly has not been invariably 

[(»») m Sim. 642.] (jj) See Green v. Stephens, 17Vos. 76; 

(ft) 1 Xld. 361, Amb. 376. Jervoiae v. Duke of Northumberland^ 1 

(o) See note, 1 Ed. 369. J. & W. 674. 
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RULE IN Shelley’s case, 
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his issue. 
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serve con¬ 
tingent 
remainders. 


adopted; for in Mew'e v. Meure {q)y where lands were devised to 
trustees in trust to sell, who with the money arising from the 
sale were to purchase other freehold lands, or some stock in the 
public funds, and then to permit A. and his assigns to receive 
the interest and profits for his life, and after his decease to 
permit the plaintiff and his assigns to receive the interest and 
profits of the said money as aforesaid, or the rents and profits of 
the said land if unsold, or such other lands as should be pur¬ 
chased, during his natural life, and after his decease, then in 
trust for the use of the issue of the body of the plaintiff lawfully 
begotten, and in default of such issue over; Sir J. Jekyll, M. R., 
held that, in executing the trust, lands should bo purchased and 
the plaintiff made tenant for life only. 

Here the lands to bo purchased were devised immediately to 
these limitations, without any express direction to settle; and 
the terms used would, if applied to lands directly devised, clearly 
have made A. tenant in tail (r), and yet he was held to be tenant 
for life only. 

So, in Harrison v. Naylor {s), where the testator directed his 
executors to purchase a freehold estate, and gave and devised 
such estate, when purchased, to A., to him and the heirs male 
of his body for over; and if A. should die without issue male, 
then he gave and devised the said estate to the heir male of his 
(testator’s) daughter E., but if E. had no issue, then ho gave and 
devised the said estate, on a certain condition; to his (testator’s) 
next heir-at-law: and reciting that he was not certain whether 
it was possible to entail an estate not yet purchased, he directed 
his executors to consult some eminent lawyers; and if they held 
that such entail as was expressed in the will was repugnant to 
law, then his personal estate should be equally divided between 
T. and E.: Lord Thurlow said it was impossible to argue against 
A.’s having an estate tail, and that the money must be invested 
(in lands to be settled) to the use of A. and the heirs of his 
body, -with a contingent remainder in tail to the person who 
should answer the description of heir male of E. at the time of 
her death, with remainder to the right heir of the testator; but 
counsel suggesting that, as this was an executory trust, the 

(//) 2Atk.266. [The issue will gene- Jra<fu'<!»,23Beav.651,'wordswereadded 

rally toko successive estates tail, Grier importing a tenancy in common, and 

v« Grkr, L. B., 6 H. L. 707; even the were held to be tenants in 

^ough words of limitation be super- common in t®il.] 

added to “ issue,” Phillips v. Janus, (r) See post. Chap. XXXIX. 

2 Dr. & Sm. 404, aff. (diss. K. Bruce, (s) 2 Cox, 247. 

L. J.), 3 D. J. & S. 72. In Hadwm v. 
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Court would interpose, after the estate tail to A., a limitation to 
trustees to preserve the contingent remainder to the heir male 
of E., the daughter, his Lordship was of opinion that such a 
limitation should ho inserted; and declared that the uses were 
to he to A. and his heirs in tail male, icith remainder to trustees 
to support contingent remainders, remainder to the heirs male of 
E., the daughter, in fee; and if she should have no heirs male, 
then to the heir at law of the testator in fee. 

By interposing the estate in the trustees Lord Thurlow evi¬ 
dently treated the trust as executory, though the testator had 
in direct terms devised the purchased lands. In this respect, 
therefore, the case is another authority against Austen v. Taylor, 
of which, however, it may he observed, that to have made A. 
tenant for life only of the lands to be purchased, would have 
created a diversity between them and the lands devised, which 
the testator evidently intended should bo held together (t). This 
distinguishes the case from and reconciles it with those just stated. 

But even where there is a clear direction to the trustees to 
frame the settlement, the doctrine of some of the cases requires 
that, to warrant the introduction of limitations in strict settle¬ 
ment, it should be indicated by the context that the testator did 
not intend an estate tail to be created according to the technical 
effect of the expressions used. 

Thus, in Scale v. Seale (u), whore a testator bequeathed money 
to bo laid out in the purchase of lands, to be settled on A. and 
the heirs male of his body, Lord Couper held that A. was abso¬ 
lutely entitled to the money not laid out; and, though it was 
suggested that the Court would order a strict settlement, his 
Lordship observed that in marriage articles the children are 
considered as purchasers, but in the case of a will (as this was), 
where the testator expresses his intent to give an estate tail, a 
Court of Equity ought not to abridge the bounty given by the 
testator. 

This principle was carried to a great length in Blackburn v. 
Stables if), where the testator devised the remainder of his real 
and personal estate in trust to his nephew J., and to M. his 
executor, for the sole use of a son of the said J., at the age of 


[(0 Bat a direction to settle land, to 
go with a dignity which is limited to 
A. and the heirs of his body, will bo 
executed by making A. tenant for Ufq; 
for notwitnstanding the limitation the 
dignity is wholly inalienable, SaekviUe- 


Weslv. llolmesdale, L. K., 4 H. L. 643. 
See also Jiankea v. Le Deapenecr, 10 Sim. 
676, 11 Sim. 608.] 

(«) Pi-e. Ch. 421, I P. W. 290. 

(a:) 2 V. & B. 367. 
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twenty-four; if ho had no son, to a son of testator’s great- 
nephew J.; but if neither of those had a son, then to a son of 
testator’s great niece’s daughter E., with a direction to take his 
(testator’s) name: but on whomsoever such his disposition should 
take place, his will was that ho should not be put in possession 
of any of his effects tUl tho age of twenty-four, nor should his 
executors give up their trust till a proper entail were made to the 
maU heir hy him (the person so being entitled). J., the nephew, 
had no son born at the testator’s death, but his wife was then 
enceinte with a son, who was afterwards bom, and attained 
twenty-four: Sir W. Grants M. E., said, “It is settled that the 
words ‘ heir,’ or * heir male of the body,’ in the singular number, 
are words of limitation, not of purchase, unless words of limita¬ 
tion are suporadded, or there is something in the context to 
show that the testator did not mean to use tho words in their 
technical sense. But there is nothing in the context of this will 
from which that can bo collected; there is an absence of every 
circumstance that has commonly been relied on as shewing such 
an intention. The word is ‘ heir,’ not ‘ isme.^ There is no ex- 
press estate for life given to the ancestor; no clause that the estate 
shall be teithout impeachment of tcaste; no Imitation to trastees to 
preserve eontingent remainders ; no direction so to frame tho limi¬ 
tation that the first taker shall not have tho power of barring 
the entail. Everything is wanting that has furnished matter for 
argiimont in other cases: the words are therefore to be taken in 
their legal acceptation, and the son of J. is entitled to have the 
conveyance made to him in tail male.'‘^ 

So, in Marshall v. Boasficld (y), where a testator devised to his 
wife and her heirs, upon trust that she should enjoy the estates 
during her life, and, after her decease, that the same should he 
settled hy able counsel^ and go to and amongst the grandchildren 
of the male kind and their issue in tail male, and for want of such 
issue, upon his female grandchildren who should be living at his 
decease; but tho testator declared that tho shares and propor¬ 
tions of the male and female grandchildren, and their respective 
issues, should be in such proportions as his wife-should by deed 
or will appoint; and, for want of such appointment, to the tes¬ 
tator’s own right heirs for ever. The wife appointed in favour 
of the testator’s grandson W. and the heirs male of his body. 
It-was objected that this was an executory trust, under which 


(y) 2 Mad. 166. 
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W. would be made tenant for life, with remainder to his issue chap. xsxn. 
in strict settlement: but Sir T. Phnno'y V.-C., held that the 
words “in tail male” applied to the grandchildren, and that no 
language was used which had been held in other cases to give 
only an estate for life. He observed, that unless the grand¬ 
children took an estate tail, the limitation, so far as regarded a 
grandson who was bom after the testator’s death, would be void, 
os being too remote (s). 

The latter circumstance constitutes a peculiarity in this case, Remark on 
which otherwise afforded strong arguments in favour of a strict 
settlement. The estate was to be settled hy ahk counsel (a), and 
the word was issue, not heirs of the body(&). Confidence in 
the case, too, is weakened by the fact, that another dotennina- 
tion of the same Judge on a question of this nature has been 
impeached (c). 

The reader should suspend any conclusion he may be disposed 
to draw from BlacJiburn v. Stables and Marshall v. Boiisfield, until 
he has carefully weighed them with Lord Eldon'*s decision in the 
subsequent case of Jervoise v. Dul;e of Northumberland {d), where Dovi«e to R, 
the words were, “ To my son E. I leave all my estates at” E. &c., upon hi”I mIo 
“ to be entailed upon his male heirs ; and, failing such, to pass to his ; 
next brother, and so on from brother to brother, allowing 2,500/. 
each to be raised upon the estates for female children. The 
above-named estates are to bo liable to all my debts at my decease, 
and to the fortunes left to my younger children, unless other¬ 
wise discharged. I direct my estates at M. to be sold, in order 
to raise money for the above-named legacies, and what falls 
short to bo raised or charged on the other property at” B., &o. 

The legal estate was not in the testator. In a suit for declaring 
the right of all parties, Sir T. Plumer, V.-C., decreed that R. 
was entitled to an estate tail. The estate was afterwards settled 
on the mandage of R., and was purchased under a power of sale 
in the settlement j but the purchaser objecting to the title, a bill 
was filed to enforce specific performance. It was contended for 
him that the tmst was merely directoiy, and that the Court, in 
executing it, would mould the limitations in the nature of a 

strict settlement; and Lord Eldon thought the contrary so doubt- not a clear 

estate tail in 

(s) But there was gfround to contend Amb. 670; Bastard v. Prohy, 2 Cox, 6. R. 
that, as the limitation to the femalo {b) See judg’ment in Meure v. Meure, 
nandchildrou was confined to those 2 Atk. 265. AnH Blackburn v. lUlables, 

Uving at his death, the same construe- 2 V. & B. 367, ante, p. 350. 

tion might be given to the gift to the (r) See Jervoise v. JDuke of Xorthum- 

male grandchil^n. * berland, 1 J. & W. .559. 

(a) See White v. Carter, 2 Ed. 366, (<f) 1 J. & W. 559. 
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ful, tliat he could not compel a purchaser to take the ti^le. Ilk 
Lordship, indeed, expressed a strong opinion that the trust wot 
directory; and his observations leave us not much room to doubt 
that, if called upon to execute it, he would have decreed a strict 
settlement, and not have given R. an estate tail. 

Lord Eldon in this case intimated that he did not think , that 
the circumstances of the power being given to the devisee to 
charge a sum of money on the estate was a conclusive argu¬ 
ment that he was to bo only tenant for life, since, in many 
cases, powers are usefully given to a tenant in tail, enabling 
him to do certain acts more conveniently than by destroying 
the entail. 

Most of the cases of this kind have arisen on marriage 
articles (e), to which the same principles are applicable as to 
executory trusts by will, with this difference, that, as it is in 
every case the object of marriage articles to provide for the 
issue of the marriage, the nature of the instniment affords a 
presumption of intention in favour of the issue, which does not 
belong to wills ; and Lord Eldon j in the last case (/), intimated 
that the observations imputed to him in Countess of Lincoln v. 
Duke of Nciccffstle {(/), [questioning the distinction,] were to be 
received with this qualification (//). 

The preceding cases do not clearly demonstrate the precise 
ground on which Courts of Equity will execute a trust of the 
nature of those under consideration by the insertion of limita¬ 
tions in strict settlement. It has sometimes been thought that 
the principle extends to every case in which the testator has 
loft anything to he done ; and that tho Court only requires it to 
bo shewn that the trust is executory, in order to mould the 
limitations in this manner. Some of Lord Eklon^s observations 
in Jervoise v. Duke of Northiimhcrland have been supposed to 
go to this length (/); and perhaps it is difficult to place the 
doctrine, consistently with the liberty which has been taken 
with the testator’s expressions, upon a narrower basis (A-); but, 


(«) Soe Foa. C. R. 90; 1 Frest. Est. 
354. 

(/) IJ. & W. 671, 674. 
h) 12 Ves. 227, 230. 

(A) See Itochford v. FiCzniaurice, 1 
Conn. & L. 158, [2 D. & War. 1 ; 
SaekriUe-West y. Ilolmesdale, L. B., 4 
H. L. 643.1 

(t) See ifayes’a Inq. 262, n^. 

(A) If tlioOonrta are bound to require 
an indication that the testator intended 
only an estate for life, would it not seem 


that by parity of reason they are obliged 
to adhere to tho testator’s lanfniage, 
ultra this object, provided the wul con¬ 
tain no further evidence tlmt he does 
not mean an estate tail, i. c. by giving 
the auccslor un equitable fi-eehold, and 
tho heirs a legal remainder, thus malring 
the heirs purchasers ? Their not hav¬ 
ing done this certainly affords an argu¬ 
ment in favour of the hypothesis sug¬ 
gested. 
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in. the actual state of the decisions, it is too much to hazard a 
general position of this nature. No cose has yet determined 
that a trust in a mil to settle lands simply on A. and the heirs 
ef his body, authorizes the Court to limit estates in strict settle- 
nlent. Leonard v. Earl of Stmer, it is true, had only the addi¬ 
tional circumstance of a direction tliat it should not he in the 
power of A. to dock the entail, with respect to which the writer 
fully concurs in the observation of a learned friend (^), “that 
this rather weakened than strengthened the presumption, that 
the testator intended A. to he merely tenant for life;” the 
direction seeming rather to import that A. was to take an estate 
tail, without the power of docking it. The case, however, was 
decided, and has been since generally referred to, as standing 
upon this ground; and it is to he observed also that Seale v. 
Seale (m) is a direct authority against applying the doctrine to 
the simple case suggested. 

Indeed some Judges have denied its application oven to the 
case of a direction to settle lands upon A. for life, and after 
liis death to the heirs of his body. Such was the opinion ex¬ 
pressed by Sir J. Jekyll in Meure v. Meure (n), and Sir TT. 
Grant in Blackhurn v. Stables, though the former decided that 
a different construction was to bo given to the word “ issue,” 
and the latter, wo have seen, was disposed to yield to a decla¬ 
ration that the estate should be without impeachment of waste, 
or that there should be a limitation to trustees to preserve con¬ 
tingent remainders (o). This distinction is certainly very re¬ 
fined. How can a testator intimate that he intends the object 
of the trust to be tenant for life more strongly than by expressly 
so limiting the estate ? If the rule in Shelley^ case be objected 
as destroying that inference of intention, the answer is, that 
neither of the other circumstances, to which this potency of 
operation is admitted to belong, prevents the application of that 
rule. In this respect they are all equally inoperative, though 
they all indicate an intention to confer an estate for life only. 
Even,' therefore, if we hesitate to subscribe to the more general 
(though perhaps the more reasonable) doctrine, that a direction 
to settle authorizes the Court to adopt its own mode of settle¬ 
ment, without regard to the particular force of the terms used 

(/) H^es’s Inq. 262, n. Daniel, 24 Beav. 193.] 

(m) 1 r. W. 132, ante, 349. See alao (n) 2 Atk. 265, ante, 348. 

Sweetapple v. Jiindon, 2 Vem. 636 ; [(o) I. e. ho relied on the abflcucc of 

{Harrism v. Natflor, 2 Cox, 247 ; Mar- these and other clauses.] 
ryat v. Townly, 1 Vos. 102; Randall v. 

• J.—VOL. II. 
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RULE IN SHELLEY'S CASE, 


by the testator, and require dktinct indication of intention that the 
testator did not mean that the legal effect of those terms should 
be followed, yet even upon this principle the cose under con¬ 
sideration would warrant the Court in moulding the limitations. 

In fact, Bastard v. Prohy (o), is a direct authority in favour of 
the affirmative. A testator devised lands to trustees, in trust to 
lay out the rents for the benefit of his daughter J. until twenty- 
one or marriage; and, on her attaining that age, directed that 
the trustees should, as counsel should advise^ convey settle and assure 
the lands unto or to the use of, or in trust for, the said J. for her 
lifCj and, after her death, then on the heirs of her body lawfully 
issuing; and Sir LI. Kenyon^ M. H., directed that conveyances 
should be executed limiting uses in strict settlement. 

Where the testator, instead of employing technical terms, os 
in the cases just noticed, expresses himself in very brief informal 
language by directing an entail to he made, as in Blackburn v. 
Stables and Jervoise v. Duke of Northumberland, it is useless 
to look for a specification of particulars, as that the devisee shall 
be tenant for life, &o.; the general indefinite nature of the tes¬ 
tator's language forbids it: he may bo supposed to have intended 
to exclude a strict interpretation by the use of terms the farthest 
removed from technicality, and which, in their popular sense, 
certainly mean something very different from placing the estate 
in the power of the first taker. No conveyancer receiving in¬ 
structions for a -settlement in these terms would hesitate to 
insert limitations in strict settlement; and the principle upon 
which Courts of Equity proceed in the execution of directory 
trusts is not very widely different. Considering Lord Eldon^s 
determination in Jervoise v. Duke of Northumberland, and more 
especially the doctrines advanced by him in his elaborate judg¬ 
ment in that case, it seems unsafe to rely on Blackburn v. Stables, 
to which it is extraordinary that, in his comment upon the oases, 
ho makes no allusion (/i). [Where lands are directed to be 
settled on A. and bis heirs in strict entail, there seems little doubt 
that A. ought to be made tenant for life only ( 5 ').] 


( 0 ) 2 Cox, 6 . 

(p) See fturther, as to executory 
troste, post, Ch. XLIY., s. 3; Fea. C. 
B. 113; Prest. Est. 387; 1 Sand. Uses, 
310; 1 Fonbl. Eq. 407, n.; Hayes’s 
Inq. 264, where see strictures upon the 
observations of the other writers re¬ 
ferred to. Lord Bldon, in Jervoise v. 
Duke of Northimberlandf intimated his 
assent to the conclusions of Mr. Fearne 


on the subject of executory traBts,'whioh 
is one of the many tributes of respect 
paid to the labours of this very eminent 
writer by those whose profound know¬ 
ledge of the laws of real property en¬ 
abled them to appreciate those labours. 
[See also Stonor v. Curwen, 5 Sim. 264 ; 
Boswell V. Billon, 1 Dru. 291. 

( 7 ) Graves t. Hicks, 11 Sim. 536; 
Wbolbtore y. Burrows, 1 Sim. 526.] 
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[“ AH trusts,” said Lord Si. Leonards (r), “are in a sense exe- chap, xxxvy. 
cutory, because a trust cannot be executed, except by conveyance, Hero direction 
and therefore there is somethin^ always to bo done^ But that to conve 7 doe 8 
is not the sense which a Court of Equity puts upon the term trust exeou- 
* executory trusts.’ A Court of Equity considers an executory 
trust as distinguished from a trust executing itself, and distin¬ 
guishes the two in this manner:—Has the testator been what is 
called his own convoyaucer? Has ho left it to the Court to 
make out from general expressions what his intention is, or has 
he so defined that intention that you have nothing to do but to 
take the limitations he has given you, and to convert them into 
legal estates ? ”] 

It is clear, that where a testator devises real estate to trustees Trust in terms 
upon trusts, and then directs, that, in certain events, they shall and 
convey the estate in a prescribed manner, the fact that the will exocutoiy. 
contains such a direction does not constitute a ground for re¬ 
garding the whole scries of trusts as executory, and for applying 
to the former that liberality of construction which is peculiar to 
trusts of this nature (s). 

The Com’t will, of course, execute directions for any settlement Tho Court 
that can legally be made, whether such directions are specific or 
general, provided the intention is apparent; but will not, in tectors. 
order to tie up tho estate for a longer period than would bo 
secured by making the first taker tenant for life with remainder 
to his sons successively in tail male, &c., appoint any persons 
protectors of tho settlement (^). 

It is beyond tho scope of the present cliaptor to deal with Powers 
the subject of canying into eifeot executory trusts, except as 
it bears on the rule in ShcJki/^ case; but it may bo con- trust to settle, 
venient to refer to the cases which decide that usual powers 
of management, such as leasing, sale and exchange, and tho ap¬ 
pointment of new trustees, may generally bo inserted, whether 
“ usual ” powers are authorized or not {u ); unless the testator’s 
meaning appears to have been fully expressed in detail, and not 
to admit of addition («); or unless by expressly authorizing par- 


[(»•) Hgeriony. Bt'otenl^to^ 4 H. L. Ca. 
210 , 23 L. J. Ch. 406, 18 Jar. 104; 
rnd see Boat v. Twyford^ 0 Hare, 733; 
Herbert v. Blunden, 1 I). & Wal. 90; 
Bandall t. Danielle 24 Bear. 193 1 
Doncaster t. Doncaster, 3 K. & J. 35 ; 
Fullerton y. Martin, 1 Dr. & Sm. 31 
(persoualty).] 

(«) Franksy.Price, Z'B6aev.li2. [See 
also Jackson y. Hoble, 2 Kee. 590 ; Re 


Nelley'8 Trusts, W. N. 1877, p. 120. 

(J) Bankes v. Le Despmeer, 11 Sim. 
508; but Hce Woolmore y.' Bun-ows, I 
Sim. 527. 

(«) I'firnery. Sargent, 17 Bear. 515; 
Wise V. Piper, 13 Ch. D. 848. And see 
TAnilow V. Fleitivood, G Sim. 162. 

(x) Wheute v. Hall, 17 Ves. 80. ^See 
also Home y. Barton, Jac. 437. 


A A 2 
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[tioular powers the context impliedly excludes others (y). But 
powers to jointure and to charge with portions, however usual, 
cannot he inserted without express authority, for want (it is said) 
of a certain guide to the amount (c).] 


III. It may he useful, as supplementary to the preceding 
discussion of the rule in SheUcifs case, to state, for the use of 
the student, the practical hearings of the alternative whether 
tho heir takes by descent or by purchase; which will bo best 
shewn by suggesting a case of each kind. Suppose, then, a 
devise to A. for life, remainder to the heirs of his body; and 
suppose another devise to tho use of tnisfees for the life of B.^ 
in trust for B., remainder to the use of the lieirs of his body. 
In tho former case, the ancestor being tenant in tail, the heirs 
of his body can claim only derivatively through him by descent 
per formam doni, and, therefore, if A. die in the lifetime of the 
testator, the heir (unless the will were made or republished 
subsequently to 1837) takes nothing, the devise to his ancestor 
having lapsed {a). 

On tho other hand, in tho latter supposed case, if B. should 
die in the testator’s lifetime, it would not affect his heir, who 
claims not derivatively through his ancestor, but originally in 
his own right by purchase; and who would, therefore, be 
entitled under the devise, notwithstanding his ancestor’s death 
in the lifetime of tlie testator. The estate tail would go by a 
sort of quasi descent (?>) through all tho heirs of tho body of tho 
ancestor, first exhausting tho inheritable issue of the first taker 
(and which issue would claim by descent), and then devolving 
upon tho collateral lines; the head of each stock or line of 
issue claiming as heir of the body of the ancestor by purchase, 


[(y) Hill V. Hill, 6 Sim. 144; Pearse 
V. Barron, Jae. 158. 

(s) Grier v. Grier, L. R., 6 H. L. 
688 . See Snekville- West v. Holmesdale, 
L. B., 4 H. L. 543, where tho settle¬ 
ment was to he with such x>owers as tho 
trustees should think proper. In this 
case Lord Cairns said, p. 677, “I can¬ 
not think that, if an executory instru¬ 
ment on its proper construction autho¬ 
rizes the insertion of powers of jointur¬ 
ing and portioning, the absence of any 
mention of amount ought to be an in- 
Buimountable difficulty.” 

As to the effect of a direction that 
tho legacies or shares of daughters shall 
bo “settled on their marriage,” or “on 


themselves strictly,” see Magrath v. 
Morehead, L. B., 12 Eq. 491; Loch v. 
Boffleg, L. B., 4 Eq. 122. And as to 
adffing a restraint on anticipation 1^ 
f. o., Sginondsv. Wilkes, 11 Jur. N. 8. 
659 (articles).] 

(a) Brett v. Rigtlen, Plow. 340; Har¬ 
lots ease, Cro. El. 243; Hutton v. 
Simpson, 2 Vem. 722; Hodgson v. Am¬ 
brose, Dougl. 337, 3 B. P. C. Toml. 
410; Wynn v. IFynn, ib. 95; Warner 
V. White, ib. 435; lOoodright v. Wright, 
1 P. W. 397; Fuller v. Fuller, Cro. El. 
422.] The abstract prefixed to Warner 
V. White is singularly inaccurate. 

(b) MandeviUe's case, Co. Lit. 26 b, 
ante, p. 62. -See Fea. C. B. 80. 
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but taking in the same maimer as such heir would have done 
under an estate tail vested in the ancestor. 

Another difference to be observed is, that where the heir 
takes hy descent, the property, if in possession, devolves upon 
him, subject to the dower of the mdow of his ancestor, if he 
were married at his death (provided, in regard to the dower 
of a widow, whose marriage was prior to or on the 1st of Jan. 
1834 (c),his estate were legal, and not equitable only), or subject 
to curtesy, if the ancestor were a married woman, who left a 
husband by whom she had had issue bom alive, capable of 
inheriting, and which attaches whether the estate be legal or 
equitable. On the other hand, where the heir takes by purchase, 
of course none of these rights, which are incident to estates of 
inheritance, attach, the ancestor being merely tenant for life. 

And, lastly, if the heir of the body take by descent, his claim 
may bo defeated by the alienation of his ancestor by means of a 
conveyance enrolled, now substituted for a common recovery, 
the right to make which is, we have seen, an inseparable inci¬ 
dent to an estate tail {d). On the other hand, the heir elaiming 
by purchase is unaffected by the acts of his ancestor, except so 
far as those acts [might before the statute 8 «& 9 Viet. c. 106, 
s. 8,] have happened to destroy the contingent remainder of 
such heir, if not supported (as it always should [have been]) by 
a preceding vested estate of freehold. The conveyance, it should 
bo observed, of a person becoming tenant in tail by force of 
the rule in Shelkifs case, under a limitation to the heirs of his 
body not immediately expectant on his estate for life, had no 
effect upon the mesne estates, unless they happened to be legal 
remainders contingent and unsupported. Thus, in the case of 
a limitation to A. for life, remainder to his first and other sons 
in tail mole, remainder to the heirs of the body of A., with 
remainders over; A., being tenant in tail by the operation of 
the rule, may make a disentailing assurance; but though such 
assurance will bar the remainders ulterior to the limitation to 
the heirs of his body, it will not affect the intervening estate of 
the first and other sons, unless there were no son bom at the 
time, and no estate interposed to preserve the remainders of the 
sons, in which case such remainders, being contingent, would, 
[before the statute above referred to, have] clearly [been] de¬ 
stroyed., [That statute puts it out of the power of the owner of 

(c) Stat. 3 & 4 WUl. 4, c. lOo. {d) Ante, p. 19. 
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CHAP, zxxvz. [the preceding estate of freehold to destroy the contingent re- 
mainders depending thereon.] 

Furtherpointa It may bo useful to illustrate the practical consequences of a 

Buggested. limitation of another description. Suppose a devise to A. and 
B. jointly for their lives, remainder to the heirs of their bodies; 
if they were not husband and wife (or, it would seem, persons 
who may lawfully marry), they would be ycjM^-tenants for life, 
with several inheritances in tail (e). An enrolled conveyance by 
either would acquire the fee-simple in an undivided moiety, and 
they would thencefomard be tenants in common: by parity of 
reason, a similar conveyance by both would comprise the entirety. 

If the limitations were to them successively for life, A. would be 
tenant for life of the entirety, with the inheritance in tail in one 
moiety, subject, as to the latter, to B.’s estate for life, and B. 
would be tenant for life in remainder of one moiety, and tenant 
in tail in remainder of the other moiety. A. being tenant in tail 
in possession, might make a disentailing assurance, which would 
give him tlie fee-simple in a moiety of the inheritance, but would 
not, as before shewn, affect B.’s estate for life in remainder in 
that moiety. B., on the other hand, having no immediate estate 
of freehold, could not during the life of A., and without his con¬ 
currence, acquire, by means of an enrolled conveyance, a larger 
estate than a base fee determinable on the failure of issue inherit¬ 
able under the entail. A. and B. might conjointly convey the 
absolute fee-simple in the entirety. 

Under a devise to A. and B. jointly for their lives, with 
remainder to the heirs of their bodies, A. and B., being persons 
who might lawfully' marry, would be joint-tenants in tail; if 
actually husband and wife, they would be tenants in tail by 
entireties (/). In the former case, each might acquire the fee- 
simple in his or her own moiety, by making a disentailing 
assurance thereof; but, in the latter case, the conourronce of 
both would be essential, on the ground of the unity of person of 
husband and wife ((jr), and the deed of course must be acknow¬ 
ledged by the wife. In each of the suggested oases, if the estate 
remained unchanged at the decease of either of the two tenants 
in tail, it would devolve to the survivor, according to the well- 
known rule applicable as well to joint-tenancies as tenancies by 
entireties. 

[{«) See Lit. a. 283; Ex parte Tanner^ {p) See Orcen d. Crew v. K\n 0 , 2 W. 

20Boav. 374. Bl. 1211.] 

(/) Co. Lit. 187 b. 
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CHAPTER XXXVII. 

WHAT WILL CONTROL THE WORDS “HEIRS OF THE CODY.” 

I. Si^radded Words of Limitatmi. Tail, [u'ilh or without Words of 

II. Words of Modification inconsistent Limitation 8upcrttdded.'\ 

with tho Devolution of an Estate j III. Clear Words of Explanation. 

• " » 

I. It has been already shewn that a devise to A. and to the Effect of 
heirs of his body («), or to A. for life and after his death to ^ntroiUng 
the heirs of his body (&), vests in A. an estate tail. On a devise 
couched in these simple terms, indeed, no question can arise; 
for wherever the contrary hypothesis has been contended for 
the argument for changing the construction of the words has 
been founded on some expressions in the context; as where 
words of limitation are superadded to the devise to the heirs of 
the body; the effect of which has been often agitated, and will 
here properly form the first point for inquiry. 

Where the superadded words amount to a mere repetition of Similar limi- 
the preceding tcords of limitation^ they are, of course, inopora- 
tive to vary the construction. Expressio corum queo tacite inoperative, 
insunt nihil operatur. 

Thus, in Burnet v. Cohy (e), where a testator devised lands to 
A. for life, and after his decease to the heirs male of the body 
of A. and the heirs male of such issue male, it was held that A. 
had an estate tail, [and the settled distinction was said to be 
that where, after a limitation to the ancestor, the word “ heir” 
is in the singular number, and a limitation made to the issue of 
such heir, the word heir is considered as a word of purchase (e/), 
and a descriptio personae; but wherever the word “ heirs” is in 
•the plural number, and a limitation made to the issue of such 
heirs, the word heirs is considered as a word of descent and not 
of puidiase.] 

if) Ante, p. 324. W. 87, cit. 2 Vcs. 657, where the trust 

[h) Ante, p. 332. was executory, and would, it is clear, 

((!) 1 Bam. B. R. 367. See also according to tho doctrine now Gsta> 

SMlhy's ease, 1 Rep. 93; \M%nshull v. blislicd, be executed by a strict scttlc- 

MinshttU, 1 Atk. 411;] Leyatt v. Sewell, meut. Sec ante, p. 343. 

2 Vem. 661, 4 £q. Ca. 394, pi. 7, 1 F. [(</} See ante, p. 326.] 
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OBAP. zzxvn. It is also well establislied that a limitation to the heirs general 

Construction 0^ the heirs of the body, is equally inelfectual to turn the latter 
not varied by words of purchase. 

limitation to Thus, in Goodright d. Lisle v. Piilhjnie)^ where a testator 
of heiS'S^iho lands to N. for life, and after his decease then he devised 

Ixriy. the same unto the heirs male of the body of N. lawfully to be 

begotten and his heirs for ever; but if N. should happen to die 
without such heir male, then over; the Court was of opinion 
that the devise vested an estate tail in N. A similar decision 
was made by the Privy Council on a similar devise (/). 

So, in Wright v. Pearson ((/), where the devise was to E. and 
his assigns for his life, remainder to trustees to support contin¬ 
gent remainders, remainder to the use of the heirs male of the 
body of E, lawfully to be begotten and their heirs; provided 
that in case E. should die without leaving any issue male of his 
body living at his death, then the testator subjected the premises 
to certain charges, and, in default of such issue male of E., he 
devised the premises to certain grandchildren, or such of them as 
should be living at the time of the failure of issue of E.; Lord 
Keeper Henley held it to bo an estate tail in E. 

Again, in Penn d. Geering v. Shcnton (/<), where the testator 
devised lands to S. to hold to him and the heirs of his body 
lawfully to be begotten and their heirs for ever, chargeable 
with an annuity to M. for life; but in case S. should die with¬ 
out leaving issue of his body, then the testator devised the 
lands to W. and his heirs, chargeable as aforesaid, and also 
subject to the payment of 1001. to A. m'thin one year after W. 
or his heirs should become possessed of the premises. It was 
contended, on the authority of Poe v. Laming [i), that the 
words heirs of the body might be words of purchase, with these 
superadded words of limitation, and that this construction was 
much strengthened by the circumstance of the legacy of 1001., 
which must have referred to a dying without issue at the death, 
and not to an indefinite failure of issue, which might happen a 
hundred years hence. But Lord Mansfield, and the rest of the* 
Court of K. B., held it to be a clear estate tad in S. 

(e;) 2 Ld. 1437, 2 Stra. 729. 12G, where the case is very fully com- 

(/) Morris d. Andrews v. 1.6 Gay, mentedon. ^aeAso Al^ass't. Watkins, 
noticed 2 Burr. 1102, and 2 Atk. 249, 8 T. R. 516. 

andmgrefally and somewhat differently (A) Cowp. 410. See also Alpass v, 

stated nom. Morris v. Ward, by Lord Watkins, 8 T. B. 616. 

Kenyon, 8 T. B. 618. («) 2 Burr. 1100, cw to which, see 

(y) 1 ’Ed. 119, Amb. 368, Fea. C. B. post. 
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Even if the devise over had been made in express terms to chap, xxxvn. 
depend on the prior devisee leaving no issue at the time of Im 
deaths this would not, according to Wright v. Pearson (h), have 
prevented the prior devisee taking an estate tail. 

So, in Measure v. Gee (/), where the devise was to J. for his 
life, remainder to trustees to preserve contingent remainders, 
and after the decease of J. the testator devised the premises to 
the heirs of the body of J. lawfully to be begotten his her and 
their heirs and assigns for ever; but in case there should be a 
failure of issue of J. lawfully to be begotten, then over. It was 
contended that the early cases on this subject had been shaken 
by modem decisions; but the Court of K. B. considered them 
to be irrelevant (w), and held that the devise vested an estate 
tail in J. 


This case, as well as Wright v. Pearson^ shews that the Nor by inter- 

interposition of trustees to preserve contingent remainders is oXttrto*pro- 

inoperative to invest superadded words of limitation with any “orvo contin- 
* ^ mntremam- 

controllmg eincacy. ders. 

The next case in order is Kinch v. Ward (u), whero a testator 

devised freehold and leasehold lands to tmstees, in trust to 

permit his son T. to receive the rents for his life, and, after his 

decease, the testator devised the same to the heirs of the body of 

his said son lawfully begotten their heirs executors administrators 

and assigns for ever; but in case ho should die without issue, then 

over. It was assumed in the discussion of another question, that 

the devise of the freehold lands vested in T. an estate tail. 


And it is clear that the circumstance of the heirs of the 
body being directed to assume the testator’s name does not 
constitute a ground for varying the construction, although the 
efEect is, by enabling the ancestor to acquire the fee-simple, to 
place within his power the means of rendering the injunction 
nugatory (o); this being, in fact, merely one of the consequences 
which a testator does not usually intend or foresee, when he 
employs words that, in legal construction, make the first taker 


As to heira of 
thebudyboiiig^ 
directed to ay- 
sume toHta- 
tor’s name. 


{k) Ante, p. 360. 

(0 6 B. & Aid. 910. See also King 
V. Burehell, 1 Ed. 424; Denn v. Puckey^ 
6 T. B. 299; Frank v. Stovin, 3 East, 
648, -where the word was mue, as to 
which see Ch. XXXIX. 

(m) The only case cited in Measure v. 
Oee, which afforded a shadow of opposi¬ 
tion to the principle of the cases in the 
text was Poe v. Ooff, 11 East, 668, which 
had other circumstances, and has been, 
os we tdiall presently see, itself over¬ 


ruled by the highest authority. 

Oi) 2 S. & St. 411. 

(o) Such a condition, too, if imposed 
on a person taking an estate tail by 
purchase, would (unless made a condi¬ 
tion prec^ent) bo liable to bo defeated 
by an enrolled conveyance, which, like 
a common rocovery, destroys all estates 
limited in defeazance of, as well as those 
which are made to take effect after the 
determination of, the estate tail. 
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CHAP, xxxvn. 


BeBult of the 
cases. 


Distinctioa 
where the 
words of liioi- 
tation chango 
tho oourse of 
desccot. 


HEIRS OF THE BODY, WITH WORDS 

tenant in tail, and wMoh oonsequenoes, whether apprehended 
or not, do not authorize the testator’s judicial expositor to 
divert his bounty into another channel, by giving to his lan¬ 
guage a strained construction, which would make it apply to a 
different class of objects {p). 

Thus, in Nash v. Coates (r/), where a testator devised lands to 
trustees and the survivor of them and the heirs of such survivor, 
in trust for F. W., then an infant, till he should arrive at the 
age of twenty-one years, upon his legally taking and using the 
testator’s surname; and then, upon his attaining such age and 
taking thalt name, habendum to him for life; and/row and after 
his decease^ to hold to the trustees and the survivor of them and 
the heirs of such survivor, to preserve contingent remainders, in 
trust for the heirs male of F. TT., taking the testator’s name, and 
the heirs and assigns of such nude issue for ever; but in default of 
such male issue, then over. It was held that the trustees did not 
take the legal estate in the lands devised (;•), but that F. W. had 
a legal estato tail in them on his coming of age and adopting the 
testator’s surname. 

Down to the veiy latest period then, we have a confirmation, 
if confirmation were wanted, of the inadequacy of words of 
limitation in fee, annexed to heirs of the body, to control their 
operation. The only remark suggested by the later decisions 
is an expression of surprise that adjudication should be deemed 
necessary on a point so clearly settled by anterior decisions; 
and our surprise is greatly increased, when, in such a state of 
the authorities, we find [two] distinguished Judges attempting 
to found a distinction between the two eases, on the mere 
existence in one, and tho absence in the other, of superadded 
words of limitation (s). 

But it seems that if the superadded words of limitation 
operate to change the course of descent^ they will convert the 
words on which they are engrafted into words of purchase; 
as in the case of a devise to a man for life, remainder to his 
heirs and the heirs female of their bodies (^). And the sam# 
principle of course would apply where a limitation to the heirs 
male of the body is annexed to a limitation to the heirs female^ 

[(jo) Per Lord JKmffsdotcn, Atkinson JDoe d. Bosnall v. ITarvey^ 4 B. & Gr. 
V. HoHbi/, 10 H. L. Ca. 332, aco.] 623, [and of Sugden, 0., in Montgomery 

{qJ*S B. & Ad. 839. [Sco also Toller v. Montgomet'y, 3 Jo. & Lat. 62; and 
V. Attwoodf 16 Q. B. 929, post, p. 370.] see observations on tho lattorcase, post.] 
(;■) Soo ante, pp. 319, 335, n. (t) Per Anderson, in Shelleg*s ease, 1 

(o) Sco judgment of Bayley, J., in Bep. 95 b. 
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and vice yers4; but the books oontain no such case, and the ohap. xxxm, 
doctrine rests entirely on the position arguendo of Anderson 
in Shelley's case, which, however, has beei^ smce much cited and 
recognized. 

An eminent writer has laid it down (?/) “ that as often os the Position of 
superadded words are included in, and do not in their extent 
exceed the preceding words, but the words heirs, ^c., in the 
several parts of the gift are in terms, or at least in construction, 
of equal extent,, the latter words are surplusage, and the pre¬ 
ceding words, as connected with the limitation to the ancestor, 
will be taken to be words of limitation.” 

The position, that the preceding words are words of limita¬ 
tion where the superadded words do not exceed them, seems to 
be the reverse of the established ride {x) ; the very case put by 
Anderson as an instance of their being words of purchase is one 
in which the superadded words narroiced the preceding words ; 
and, on the other hand, wo have seen that in all the cases in 
which the superadded words have been held to be inoperative 
they have been either equal to, or more extensive than, the 
words of limitation upon which they were engrafted (//). 

II. We next proceed to inquire as to the effect of coupling a Effect of 
limitation to heirs of the body with words of modification im- 
porting that they are to take concurrently or distributively, or modification 
in some other manner inconsistent with the course of devolution withan^l^to 
under an estate tail, as by the addition of the words “ share and 
share alike," or “as tenants in common," or ^^ichcther sons or 
daughters," or “ vdthout regitrd to seniority of age or priority of 
birth." In such cases the great struggle has been to determine 
whether the superadded words arc to be treated as explanatory 
of the testator’s intention to use the term heirs of the body in 
some other sense, and as descriptive of another class of objects, 
or are to be rejected as repugnant to the estate which those 
words properly and technically create. It will be seen by an 
examination of the following cases, that, after much conflicting 
decision and opinion, the latter doctrine has prevailed, [even 
where words of limitation ore superadded to words of modi¬ 
fication,] and it seems to stand on the soundest prindples of 
construction. Those principles were violated, it is conceived, in 
permitting words of a clear and ascertained signification to bo 

(w) 1 Preston on Estatas, 353. stated Ch. XXXIX.] 

[(«) AndseoFea. C. B. 183. But see (^) Seo ante, pp. 359,360. 

Eamilton v. West, 10 Ir. Eq. Bcp. 76, 
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cut down by expressions from which an intention equally 
definite could not be collected. The inconsistent clause shews 
only that the testatoj intended the heirs of the body to take in 
a manner in which, as such, they could not take; not that 
persons other than heirs were meant to be the objects. To 
make expressions of this nature the ground of such an inter¬ 
pretation is to sacrifice the main scope of the devise to its 
details. The Courts have, therefore, wisely rejected the con¬ 
struction which reads heirs of the body with such a context as 
meaning children and thereby restricts the testator’s bounty to 
a narrower range of objects; for, it will bo observed, that 
although children are included in heirs of the body, yet the 
converse of the proposition does not hold, for an estate tail is 
capable of transmission through a long lino of objects whom a 
gift to the children would never reach (as grandchildren and 
more remote descendants); to say nothing of the difference in 
the order of its devolution. 

This rule of construction is supported by a series of decisions, 
commencing from an early period, and sufficiently numerous 
and authoritative to outweigh any opposing decision and dicta 
which can be adduced. 

Thus, in Boe d. Candler v. Smith ( 2 ), where a testator devised 
his freehold lands to his daughter A., and the heirs of her body 
lawfully to bo begotten, for ever, as tenants in common and not 
as joint-tenants; and in case his said daughter should happen to 
die before twenty-one, or without having issue on her body 
lawfully begotten, then over; Lord Kenyon and the other Judges 
of K. B. hold that the daughter took an estate tail. 

So, in Pierson v. Vichers {a)y where a testator devised his 
estates at B. unto his daughter A., and to the heirs of her body 
lawfi^y to be begotten, whether sons or daughters, as temnts in 
common and not as joint-tenants; and in default of such issue, 
over; Lord Ellenhoroiigh and the other Judges of K. B. held, on 
the authority of the last case, and Boe v. Cooper {b), that the 
daughter took on estate tail. 


(:) 7 T. B. 532. It uhould be stated 
that the reader will not find in this and 
some of the other cases of the same class 
any distinct recognition of the principle 
stated in the text; but as that principle 
is ‘Sanctioned by the later cases, and 
affords a more intelligible and definite 
guide than the doctriuo of general and 
particular intention on which some of 
those decisions proceed, the writer has 


felt himself authorized to I'cst them on 
the fonnor ^roiuid. An able and ex¬ 
tended examination of most of the cases 
stated in this chapter may bo found in 
Mr. Hayes’s “ Inquiry.” 

[a) 5 East, 648. [See Gnnmn t. 
Doiniing, 4 Drew. 125, where the estate 
to A. was expressly for life.] 
ip) 1 East, 220 , stated Gh. XXXIX. 
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Again, in Bennett y. Earl of Tankerrifle {e)^ where the devise 
waa to the use of A. and his assigns for his life without im¬ 
peachment of waste, and after his decease J||p t/ie heirs of his hody^ 
to take as tenants in common and not ns joinl-tenants; and in case 
of his decease without issue of his body, then over: Sir IF. Grants 
M. R., held that the devisee took an estate tail. 

So, in Doe d. Cole v. Goldsmith (rf), where a testator devised 
his lands to his son F. to hold to him and his assigns for his 
natural life, and immediately after his decease the testator 
devised the same unto the heirs of his body lawfully to be 
begotten, in such parts shares and proportions manner and 
form as F. should hy mil or deed devise or appointf and in 
default of such heirs of his body lawfully to be begotten, then 
immediately after his decease the testator devised the premises 
over to anotlier son, J., in fee. It was lield in 0. P. that F. 
took an estate tail. Gihhs, C. J., observed that it was the tes¬ 
tator’s evident intent that the estate should not go.overto J. 
until all the “ heirs of the body” of F. were extinct. 

In tliis and several of the preceding cases, much stress was 
laid on the words “ in default of issue,” or “ in default of heirs 
of the body,” occurring in the devise over, or rather in the 
clause introducing such devise, as demonstrating a “general 
intent” that the estate was not to go over until a general 
failure of issue of the first taker; but it is difficult to under¬ 
stand how this intention could be rendered more distinctly and 
unequivocally apparent by such referential language than by an 
express devise to these very objects [viz. “ heirs of the body”]. 

Wo now proceed to the important case of Jesson v. Wright (<?), 
which was as follows. A testator devised to W. certain real 
estate for the term of his natural life, he keeping the buildings 
in tenantable repair; and after W.’s decease devised the same 
to the heirs of the body of W. lawfully issuing, in such shares 
and proportions as W. by deed or will shoiild appoint^ and for 
want of such appointment, then to the heirs of the body of W. 
lawfully issuing^ share and share alike^ as tenants in eommouj and 
if but one childf the whole to such only ckild ; and for want of 
such issue, then over. It was held in K. B. that W. took an 
estate for life only, with remainder to his children for life as 
tenants in common. The House of Lords after a very fiiU 
argument reversed the decision. Lord Eldon observed: “It is 

(c) 19 Ves. 170 . (e) 2 Bligh, 1; from which the state¬ 

ly 7 -Taunt. 209, 2 Marsh. 617. meut of the will is here taken. 
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. definitively settled, as a rule of law, that where there is a par¬ 
ticular and a general or paramount intent, the latter shall prevail, 
and Courts are bounce give effect'to the paramount intent (/). 
The decision of the Court below has proceeded upon tho notion 
that no such paramount intent was to he found in the will.” 
He then read the devise, observing, that if he stopped at the 
end of the first devise to W., it was clear that he was to take 
for life only; if at tho end of the first following words, “ law¬ 
fully issuing,” he would, notwithstanding the express estate 
for life, be tenant in tail: “and in order to out down this 
estate,” bontinuod his Lordship, “ it is absolutely necessary that 
a particular intent should be found to control and alter it, as 
clear as the general intent here expressed. The words ‘ heirs 
of the body’ will indeed yield to a particular intent that tho 
estate shall be only for life, and that may be from the effect of 
superadded words, or any expressions shewing the particular 
intent of the testator, hut that munt be clearly mtelUgiblc and 
uneqmi'ocnl. The will then proceeds, ‘ in such shares and pro¬ 
portions as he the said W. shall by deed, &c. appoint.’ Heirs 
of tho body moan one person at any given time, but they com¬ 
prehend all the posterity of the donee in succession. W. there¬ 
fore could not strictly and technically appoint to heirs of the 
body. This is the power, and then come tho words of limi¬ 
tation over in default of execution of tho power,—‘ and for 
want of such gift, &c., then to the heirs of tho body, «feo., shore 
and shore alike, as tenants in common.’ It has been powerfully 
argued (and no case was ever better argued at this bar), that 
tho appointment could not be to all the heirs of the body in 
succession for over, and, therefore, that it must mean a person, 
or class of persons, to take by purchase; that the descendants 
in all time to come could not be tenants in common; that 
* heirs of the body,’ in this part of the will, must mean tho same 
class of persons as the ‘heirs of tho body’ among whom he had 
before given the power to appoint; and, inasmuch os you here 
find a child described os an heir of the body, you are therefore 
to conclude that heirs of the body mean nothing but children. 
Against such a construction many difficulties have been raised 
on the other side; as, for ihstance, how the children should 

(/) By “gencial intent” "LotSiEldoti the dotfy contain a more satisfactory ex- 
must be understood to mean au intent planation of tbe principle than these 
to indlude heirs of tho body in the gift. passages. Lord Jtedesdale, it -will be 
It is submitted that those parts of the seen, strenuously insists upon this being 
judgment in which he refers to tho -on- the true ground of the decision, 
controlled force of the words heira of 
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take in certain events, as where some of the children should he 
bom and die before others come into being. How is this 
limitation in default of appointment in ^uch case to be con- 
stmod and applied ? The defendants in error contend, upon the 
construction of the words in the power, and the limitation in 
default of appointment, that the words ‘heirs of the body* 
mean some particular class of persons within the general de- 
^soription of heirs of the body; and it was further strongly 
insisted that it must be children, because, in the concluding 
clause of the limitation in default of appointment the whole 
estate is given to one child^ if there should be only one. Their 
constmetion is, that the testator gives the estate to W. for life, 
and to the children os tenants in common for life. How they 
could so take, in many of the oases put on the other side, it is 
difficult to settle. Children are included undoubtedly in heirs 
of the body; and if there had been but one child, he would 
have been heir of the body, and his issue would have been heirs 
of the body; but because child mi arc included in the words 
‘ heirs of the hody^ it does not follow that heirs of the body must 
mean only children, where you can find upon the will a more 
general intent comprehending more objects (y). Then the 
words ‘/or want of such issue ’ which follow, it is said, mean 
for want of children; because the word such is referential, and 
the word child occurs in the limitation immediately preceding. 
On the other hand it is argued, that heirs of the body, being 
the general description of those who are to take, and the words 
‘ share and share alike as tenants in common,’ being words upon 
which it is difficult to put any reasonable construction, children 
would be merely objects included in the description, and so 
would an only child. The limitation, ‘ if but one child, then to 
such only child,’ being, as they say, the description of an indi¬ 
vidual who would be comprehended in the terms ‘ heirs of the 
body,’ ‘ for want of such issue,’ they conclude, must mean for 
want of heirs of the body. If the words ‘ children’ and ‘child’ 
are so to be considered as merely .within the meaning of the 
words hdrs of the body, which words comprehend them and 
other objects of the testator’s bounty, (and I do not see what 
right I have to restrict the meaning of the word issue (A),) there 
is an end of the question.” 


[(^) See a similar clause similarly (Jt) But these words, it is submitted, 
treats in Bunk v. Fenner, 2 B. & Mj. derive all their force from the terms of 
566.] the preceding devise, having in them- 
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oiur. zzxvn. 


Jeason v. 
Wright. 
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OBAP. xxzvn. 


Jaam y. 
Wright. 
Lord 
Uedeadale. 


Lord Redes- 
dak*s ^tntc- 
meut of tho 
principle of 
the decision. 


Lord Rcdeftdale said: “ There is such a variety of combination 
in weirds, that it has the oifect of puzzling those who are to 
decide upon the construction of wills. It is therefore necess’ary 
to establish rules, and important to uphold them, that those who 
have to advise may be able to give opinions on titles with safety. 
From the variety and nicety of distinction in tho cases, it is dif¬ 
ficult for a professional adviser to say what is the estate of & 
person claiming under a will. It cannot at this day bo argued 
that, because the testator uses in one part of his will words 
having a clear meaning in law, and in another part other words 
inconsistent’with the former, that tho first words are to bo can¬ 
celled or overthrown. In Cohon v. Cohon (/), it is clear that 
the testator did not moan to give an estate toil to tho parent. 
If he meant anything by the interposition of trustees to support 
contingent remainders, it was clearly his intent to give the 
parent an estate for life only. It is dangerous, where words 
have a fixed legal effect, to suffer them to bo controlled without 
some clear expression or necessary imidication. In this ease 
it is argued that the testator did not mean to use the words 
‘ heirs of tho body* in their ordinary legal sense, because there 
are other inconsistent words; but it only follows that ho wa6 
ignorant of the effect of the one or of the other. All the cases 
but Doe V. Gqf{k) decide that the latter words, unless they 
contain a clear expression or a necessary implication of some 
intent contrary to tho legal import of the former, are to he 
rejected. That the general intent should overrule the particular^ 
is not the most accurate expression of the prineiple of deelsion. 
The rule is^ that teehnical /cords shall have their legal effect 
unless from suhseque/it inconsistent /cords it is very clear that 
the testator meant other/vise. lu many oases,—in all, I believe, 
except Doe v. Gqf{l) —it has been held that the words * tenants 
in common * do not overrule tho legal sense of words of settled 
mooning. In other cases, a similar power of appointment has 
been held not to overrule the meaning and effect of similar 
words. It has been argued, that heirs of the body cannot take 
os tenants in common; hut it does not follow that the testator 
did not intend that heirs of the body should tahe^ because they 
cannot take in the mode prescribed. This only follows, that 


selves no independent operation what¬ 
ever ; for it is settled that the words 
“in default of such issue,” preceded by 
a gift to children, refer to those objects. 
See Rex v. Marquesa of Stafford, 7 East, 


521; Roe d. Tooleg v. GuhhUs, 4 Taunt. 
313; and other cases stated post. 

(0 2 Stra. 1125. 

(h) Infra. 

(/) But see oases infra. 
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having given to heirs of the body, he could not modify that gift 
in the two different ways which he desired, and the icorda of 
moiifioatwn are to be rejected. Those who decide upon such 
cases ought not to rely on petty distinctions, which only mis¬ 
lead parties, but look to tho wonls used in the will. The words 
* for whnt of sueh issue * are far from being sufficient to overrule 
the words^ * heirs of the body ’ (;«). They have almost constantly 
been construed to mean an indolinito failure of issue, and of 
themselves have frequently been hold to give an estate tail. In 
this case the word ‘ issue ’ cannot bo construed children, 
except by referring to the words ‘ heirs of tho body,’ and, in 
referring to those words they shew another intent. Tho defen¬ 
dants in error interpret ‘heirs of the body’ to moan children only, 
and then they say tho limitation over is in default of children; 
but I see no ground to restrict tho words ‘ heirs of the body’ to 
moan children in this will.” 

So in Doe d. Bosnall v. Harvey («), where a testator devised 
his real estatey subject tr» his debts and legacies, to T. for the 
term of his natural life, and after tho determination of that 
estate, to A. and B. and their heirs during tho life of T. to 
preserve contingent remainders; and after the decease of T. the 
testator devised the same to and among all and every the heirs 
of the body of 2’., as ivell femak as maky laivfuUy to be hegoUetiy 
such heirsy as well female as malCy to take as tenants in commoHy 
and not as joint-tenants; and for default of such issue, over. 
The lands were gavelkind. It was held that T. took an estate 
tail; AhhoityG. J., observing,—“ that though the lioirs could not 
take by descent as tenants in commony but would bo coparceners, 
yet it was not to be inferred because they could not take in tho 
particular mode prescribed by tho testator, that therefore they 
were not to take at all.” 

' Again, in Dbe d. Atkinson v. Featherstone (o), where a testator 
devised to J., and E. his wife, for the term of their natural lives, 
and for tho life of the longer liver of them, and after tho decease 
of the survivor, he devised to the heirs of the body of E. by J. 
already begotten or to be begotten, to be equally divided amongst 
them, share and share alike. It was held, on tho authority of 

(in) It could not for a moment be con- did not), then tho words “ for want of 
tended that these words overruled heire such issue” meant for want of such 
ofthebodr. Thearramentwa8,thatif children. See p. 367, n. (d). 
those words, as usra in the preceding' (n) 4 B. & Cr. 610. 

devise, meant children (but which his (o) 1 B. & Ad. 944. 

Lordship shews inoontrovertibly they 

J.—VOL. II. 
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onAP. zxrm. 


Effect of 
limitation to 
preserve con¬ 
tingent re¬ 
mainders. 


“As well 
female as 
male to take 
as tenants in 
common,” &o. 


“Equally to 
ber divided 
amongst 
thorn, share 
ttiid sharo 
alike.” 
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CHAP, xxxvn. Jemn v. Wnght, that E. took [an] estate tail, and not (as had 
been contended) [an] estate for life, with remainder to the 
children [of E. and J. 

Devise of And in Grimson v. Downing (»), where the testator devised 
heirs of tho “ the said catato." to A. for life with remainder “ to the heirs of* 

begotten for ever equally, share ond slinre 
alike.” alike, sons and daughters, but if A. should die without heirs or 
heir ” then over, Sir B. Kinderaley, V.-O., held that A. took an 
estate tail. 


Words of 
limitation 
and of 
modification 
combined. 

Heirs male 
who shall livo 
to attaii^ 
tvouty-ono 
and his 
heirs.” 


Nor will words of limitation to the heirs general, in addition 
to words of inconsistent modification, avail to convert “ heirs of 
the body” into words of purchase. 

Thus, in Toller v. Attwood (§'), there was a devise to the use of 
E., a married woman, for her separate use for life, with remain¬ 
der to trustees to preserve contingent remainders, with remainder 
to the use of the heirs male of the body of E. to be begotten, 
who shall lire lo attain the age of twenty-one years, and to his heirs 
and assigns for ever; but in default of such heirs male, or there 
being such, he or they should die boforo he or either of them 
should attain the age of twenty-one years without lawful issue, 
then over. It was held by the Court of Q. B. that the words, 
“ who shall live, &o.” could not restrict tho force of the previous 
limitation, and that E. took an estate tail, citing the rule as dis¬ 
tinctly and emphatically laid down in Jesson v. Doe, that tech¬ 
nical words should have their legal effect unless from subsequent 
inconsistent words it was very clear that the testator meant 
otherwise; and in' this case tho form of the gift over rather 
favouring the conclusion of an estate tail in E., than of a limi¬ 
tation by purchase to her sons. The Court did not advert to 
the form of the limitation being “ to his heirs and assigns,” as 
shewing that one person only was intended to take at one time 
as heir of tho body, and as strengthening the conclusion that 
“ heirs of the body ” must be held to be words of limitation in 
order to let in all the issue (r). 

The clause in Toller v. Attwood which required “ heirs ” to be 
of full age (s), was no less inconsistent with a devolution by in¬ 
heritance than one that would moke them tenants in common. 
But actual decision is not Wanting on a clause of the latter kind 


[('p) 4 Drew. 125. See also Anderson (r) See C9t. XXXIX., B. 2. 

V. Anderson, 30 Beav. 200. See Btmilar modification in Jaei 

(q) 15 Q. B. 920. Tho trustees were v. Stated this Ch. ad fin. 

held to take the fee, antc, p. 294. 
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> [in combination with superodded words of limitation. Thus, in ciup.xxrra. 
Mills V. Seirard (^), where a testator devised his real estate to A. 
for life without impeachment of waste, with remainder to the 
heirs of the body of A. habendum to such heirs and his her or the^ heirs as 

* their heirs and assicns for over as tenants in common: and if A. “ 

* _ o ' commoii. 

should die under twenty-one, but should leave heirs of his body 
surviving, then to such heirs of A. and his her and their heirs 
and assigns for ever in like manner; but in case A. should die 
■without leaving any such heirs of the body liim surviving, then 
over. It was held by Sir W. P. Woody V.-C., that neither the 
words importing a tenancy in common nor the superadded words 
of limitation were sulEoient to deprive the words “ heirs of the 
body ” of their proper meaning. It was argued that in the gift 
over on the death of A. under twenty-one “ heirs of his body ” 
must mean children (since in that event he could not leave 
issue more remote), and that the same construction must be 
given to the words in tlio previous clause. But the V.-O. said 
that the fact that children would be included among the heirs 
of the body did not make the phrase signify children exclusively. 

He therefore held that the rule in Slielki/^s rase applied, and 
that A. was tenant in tail.] 


The preceding cases present many shades of difference, but Obaorrations. 
they all concur in establishing the principle, that words of incon¬ 
sistent modification engrafted on a limitation to heirs of the 
body arg to be rejected. It follows, then, that every decision 
not strictly reconcilable with this principle may be regarded as 
overruled by them, llow far the lino of cases about to be Casoa in which 
stated falls under the remark, the reader will form his own woro^\Tto 
opinion, keeping in view the general scope of the reasoning of ^ 

Lord JEldon and Lord liedesda/r in Jesson v. Wri(/hl; and their body.” 
pointed reprobation of “ petty distinctions.” 

In Doe d. Browne v. Holmes (a) the devise was to L. for life, To “heirs 
with impeachment of waste, remainder unto the heirs male or for 

female la'wfully to be begotten of the body of L. for ever, they ®ver. 


[(/) IJ. & H. 733. In Montgotneryy, 
Ifmtgoinet'jg, 3 Jo. & Lai. 55, Lord St. 
'Leomrdi said, l>o» v. Jeamn only de¬ 
cided that “ heirs of the body” should 
operate aa words of limitation whoi'e 
otherwise the issue would not tako 
estates of inheritance. But as to this 
Wood, y.-C., observed that, in the caso 
before Lord St. Leonarda the word 
“issue” was used, and that (except 


JtigJit V. Creber, 5 B. & C. 866, which 
ho referred to a diflPeront ground) there 
was not a siuglc decision to bo found 
where the words “ heirs of the body” 
had been roa«l as word.s of purchase, on 
the single ground that they were fol¬ 
lowed by ‘ ‘ and their heirs and assigns. ’ ’ 
See also iier J{iHderaleg,Y.-C., 4 Drew. 
133.] 

(m) 3 Wils. 237, 241, 2 W. Bl. 777. 


B n 2 
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CHAP, xxxm. paying certain sums thereout. The Court inclined to the opinion 
that this was not an estate tail in L., hut a contingent remainder 
in fee to the issue; but it was unnecessary to decide the ques¬ 
tion, as a recovery had been suffered, which had either barred 
the entail, or destroyed the contingent remainder. This case 
seems to be destitute of even the slender grounds upon which 
the construction of an estate tail is commonly resisted in cases 
of this nature, nor did the Court, it will bo perceived, assume 
to decide the point. 

feraar*^^^ Another case which must be classed with this series is Doe d. 
mules, and to Aow// V. Lamimj (.r), where a testator devised gavelkind lands to 
their lioirs.” nioce A. and ihe heirs of her body lawfully begotten or to be 
begotten, as ueU females as male.% ami to their heirs and assiyns 
for every to he divided equalhjj share and share alikey as tenants 
in common. A. died in the testator’s lifetime. Lord Mansfield 
said the devise could not take effect at all, but must be abso¬ 
lutely void unless tho heirs took as purchasers; that the term 
heirs in the plural, in the case of gavelkind lands, answered to 
the term heir in tho singular in the common case of lands not 
being gavelkind : that the testator mentioned females not only 
expressly and particularly, but oven prior to males; and that it 
was clear that he did not moan that the lands should go in a 
course of descent in gavelkind. Influenced by these and other 
such considerations, tho Court held the true construction of tho 
devise to be, that the children of A. took estates in fee. 

Eomark on Few cases have been more cited than this. There being both 
Doty.Laming. ^Qj^g qJ limitation and words of distribution annexed to “ heirs 
of the hodyf^ it has been commonly relied upon as an authority 
for giving to botli those circumstances occurring conjunctively 
the operation of changing heirs of the- body into children. It 
is observable that the Court had to encounter, not only the diffi¬ 
culty of doing this violence to the words, but also that of reading 
the limitation to the heirs as a remainder ; for the devise was to 
A, and tho heirs of her body in one entire unbroken clause, and 
not to A. for life, remainder to the heirs; and, therefore, even 
if the deviso had been expressly to children, they must have 
token jointly with their parent, or not at all; indeed so strongly 
is the inpipossibility of redding tho devise to the children as a 
remainder felt in such cases, that where they cannot take jointly 
with their parent, on account of their non-existence when the 


(x) 2 Butt. 1100. 
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devise takes effect, the word children is, we shall see in the next 
chapter, actually construed as a word of limitation, in order to 
give the parent an estate tail which mai/ devolve upon the 
children, this being, it is considered, the only means of prevent¬ 
ing the total failure of the testator’s intention in their favour. 
Such cases form a singular contrast to the construction adopted 
in Doe v. Laming, 

As to the circumstance of the land being gacclkindy this extra¬ 
ordinary ground of distinction is overturned by Doe d. Itomall v. 
Harvey (y), which, it is observable, lias all the ingredients that 
have been relied upon by the Judges who decided or who have 
since cited Doe v. Laming^ viz. the land being gavelkind; there 
being words to carry the fee to the children, if the devise had 
been construed as designating them ( 2 ); and lastly, there being a 
direction that females should take as well as males^ and the whole 
as tenants in common. Wo might then reasonably have hoped 
never to hear the case of Doe v. Laming again cited as an autho¬ 
rity in a court of law. The circumstance that the devise would 
have lapsed if the devisee had taken an estate tail, seems to have 
had an undue influence on Lord MansJiekVe mind, and tho case 
may be regarded as one of those in which this distinguished 
Judge suffered tho established rules of construction to bo violated 
in order to avoid hardship in the particular instance. 

[However, in Montgomery v. Montgomery {a) Sirii\ Sugden, 0., 
said that though Doe v. Laming had been sometimes questioned 
ho thought it properly fell within tho fourth exception mentioned 
by Blackstoncy J., in his judgment in Perrin v. lilake {h ); 
namely, where the testator has superadded fresh limitations, and 
grafted other words of inheritance upon the heirs to whom ho 
has given the estate. Dlackstone, J., does indeed himself (r) class 
Doe V. Laming within his fourth exception, but he also classes it 
under his third exception, namely, where words of explanation 
are added to the words “ heirs to the bodyand, at tho time he 
wrote, this certainly (if any) was the only exception imder 
which to class it, though that exception, so far as it depends on 


(y) 4 B. & Gr. 616, stated ante, 369; 
[see accord, per Lord Brougham, 3 Cl. 
& Fin. 77.] 

(c) In Doc V. Harvey, tlio word estate, 
nsm in tho description of the subject- 
matter of the preceding devise, would 
clearly have extended to the devise in 
question. This makes ILr. Justice .Say- 
ley's observation, in regard to Ihe v. 
Zamiiig before adverted to (ante, 362), 


tho more extraordinary; for tho alleged 
distinction with respect to the words of 
limitation occurring in that case was 
not only altogether untenable according 
to the doctruic of the authorities, but 
was not presented by the actual cir¬ 
cumstances of the case. 

[(a) 3 J. & Lat. 62. 

(/>) Harg. Law Tracts, 606. 

(<•) Sec ibid. 


573 


COAT, xzxvn. 


Hoc V. Bamiiig 
virtually 
overruled by 
J)oe V. Harvey. 


Rcnuirks of 
Sir E. Sugdeti 
on Jtoe V. 
Lamvng. 
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CHAP, anxvn. [such words as were used in Doe v. Laming^ namely, “ female as 
well as male, and to take as tenants in common,” has, as we 
' have seen, been expressly overruled by Jmon v. Wright ; more¬ 

over, we have Lord Northington*s authority, that in his time 
there was no case in the booh where “ heirs,” used in the plural 
number with words of limitation added, had been held words 
of purchase (d). It is impossible, therefore, to come to any 
other conclusion than that the cases did not, in Mr. Justice 
Blachfone’s time, as they have not since, recognized his fourth 
exception as applying to cases where the word “ heirs ” in the 
plural number is used; that exception must bo taken to apply 
solely to cases in which the word “ heir ” in the singular is used 
as in Archer's case {e), or where the lino of descent is altered os 
in the case put by Anderson^ C. J., in Shelley's case ; and this 
conclusion is abundantly confirmed (if confirmation is wanted) 
by Toller v. Atticood (/) and Mills. Setvard (</), both decided 
since Montgomery v. Montgomery. 

The case next in chronological order to Doe v. Laming is 
Doe d. Ilallcn v. Ironmonger (4), which arose on a devise to A. 
and his heirs, upon trust to receive the rents, and apply the same 
for the support of S. and the issue of her body lawfully begotten 
or to bo begotten, during the life of 8 .; and after the decease of 
S., upon trust for the me of the heirs of the body of S. lawfully 
begotten or to bo begotten, their heirs and assigns for over, 
“Without without any resptect to be had or made in regard to seniority of 
So^y^’of ^ or iwiority of births and in default of such issue over. S. had 
Rfifo, &c.“ three children, one son and two daughters. The son died in 
her lifetime leaving several children, and his eldest son, on the 
death of S., claimed the property as the heir of her body at her 
death; but it was held that he was not entitled. 

Oh^rmtions By the few observations which fell from the Court in the 
Jrowww/ym course of the argument, it api)ears that the Judges relied upon 
the words, “ without respect, «Sco., to seniority of ago and priority 
of birth,” as plainly shewing that the heirs should take ‘‘as 
juirehasers'' meaning, it should seem, as children, for even os 
heirs of the body they were clearly purchasers, inasmuch as the 
limitation to the heirs and the limitation to the ancestor were 
of a different quality (/). Perhaps it will be said that this cir¬ 
cumstance distinguishes the case from those under consideration; 

(rf) 1 Ed. 432. C'/) I J. & U. 733, onto, 371.] 

e) Ante, [). 320. (/r) 3 Eiist, 333. 

(/) 15 Q. B. 92*J, uuU), 370. (<) Auto, 335. 
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but it would be difficult to support such a distinction. The 
words “ heirs of the body ” are as clear and well ascertained in 
the one case as in the other, and therefore require a demon¬ 
stration of intention equally clear and decisive to control them. 
The class of objects embraced by the two gifts is the same. 
Indeed the question whether the rule in Shelktfs case will or 
will not operate upon the two limitations, seems to bo quite irre¬ 
spective of the construction (A-); though it cannot be denied that 
a regard to the effect of the application of that rule, in making 
the ancestor tenant in tail and thereby enabling him to exclude 
all the ulterior objects by means of a disentailing assurance, has 
not unfrequently biassed the minds of Judges in determining 
the construction. 

The next case is Boc d. Strong v. Goff{l)j whore the devise 
was to the testator’s daughter M. and to the heirs of her bodfj{m) 
lawfully begotten or to be begotten, as tenants in common, and 
not as joint-tenants ; but if such issue should depart this life 
before he she or they should respectieely attain their age or ages 
of twenty-one years, then over to the testator’s son. It was held 
in K. B. that the daughter took an estate for life only, with 
remainder to her ohildron as tenants in common. Lord Ellen- 
borough considered that the heirs of the body being to take as 
tenants in eoinmon clearly demonstrated that children were meant 
by that description, as heirs of the body would take by succes¬ 
sion, which he considered was rendered still more plain by the 
following words, “that if such issue should depart this life 
before twenty-one ; ” and ho held that this was too plain to be 
defeated by a mere conjecture that the devisor might have a 
paramount intention inconsistent therewith; and, even admitting 
such intention, he thought it might afford a reason for implying 
cross remainders between the children {n) (which he observed it 
was not necessary to decide), but not for making so important 
a difference as converting into an estate in the mother what would 
otherwise be separate and distinct interests in the children. He 
ridiculed the idea that the eldest son and his issue should take, 


OHAP. xzxvn. 


‘*Aa tcuauta 
iu cominou, 
with devise 
over if the 
issue died 
undertweuty- 
one.” 


Lord Ellm- 
homugh's 
judgment in 
l)oe V. Goff. 


[(A) See acc. per Kindersley .-G., 4 
Drew. 132; and per Car. 16 Q. B. 955.] 
m 11 East, 668. 

(v() This case is open to the same ob¬ 
servations as Doe v. Lamifig, in regfard 
to the drciunstance of the limitation 
to the heirs not being by way of re¬ 
mainder. 

(») By cross remainders he must have 
meant cross executory limitations; for 


it is clear that the childi’en, if they took 
at all, had a fee by implication from the 
gift over in the event of their dymg 
under twenty-one (ante, 271), on which 
fee of course no remainder could bo 
limited; but it seems to bo tho better 
opinion, that in such cases no cross 
executory limitation in fee would bo 
implied. Sec post, Oh. XLllI. 
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Authority of 
J)oe V. Goff 
denied in 
Jesson V. 
Wright. 


ObBcrvationa. 


HEIHS OF THE BODY, WITH WORDS 

to the exclusion of the rest, lest the share of a child dying under 
twenty-one should go over to the testator’s son (o) before all the 
issue of the daughter wore extinct. He observed that the Court 
had looked through all the cases, and did not think they should 
break in upon any of them by this decision. 

Of this case it is enough to say, that it has been distinctly 
overruled by the highest authority {p). 

Thus in Jesson v. Wright {q) Lord Redesdak said, “ Doe v. 
Qojf seems to bo at variance with preceding cases. In several 
oases it had been clearly established that a devise to A. for life, 
with a subs^uent limitation to the heirs of his body, created an 
estate tail, and that subsequent words such as those contained in 
this win,” (alluding, no doubt, to the words “ share and share 
alike, as tenants in common,” occurring in that case,) “ had no 
operation to prevent tho devisee from taking an estate tail. In 
Doey. G^o^'there were no subsequent words, except the provision 
in case such issue should die under twenty-one, introducing the 
gift over. This seems to be so far from amounting to a declara¬ 
tion that he did not mean heirs of tho body in the technical sense 
of the words, that I think they peculiarly shew that ho did so 
mean. They would otherwise be whoUy insensible. If they'did 
not take an estate tail, it was perfectly immaterial whether they 
died before or after twenty-one. They seem to indicate the tes¬ 
tator’s conception, that at twenty-one the children {L e. the issue) 
should have tho power of alienation. It is impossible to decide 
this case without holding that Doe v. Gojfis not law.” 

Lord Eldon expressed the same opinion (>•), tempered, how¬ 
ever, with his characteristic caution. “Doc v. Go^” he said, “is 
difficult to reconcile with this case, I do not say impossible; but 
that case is as difficult to be reconciled with other cases.” 

The deliberate denial by these eminent Judges of the case of 
Doe V. Goff, may bo considered as equivalent to an affirmative 
decision, that under such a deviso an estate tail is created; in 
other words, that a devise to A. and the heirs of his body as 
tenants in common, with a limitation over in case the issue or 
the heirs of the body should die under twenty-one, gives A. an 
estate tail. Indeed such a devise, over is not absolutely incon¬ 
sistent with an estate tail, as the testator mag intend (though 

(o) .But upon the terms of the devise, [(;;) But see 3 J. & Lat. 54, where 

as settled bv decision, it is clear that no Sir £. Sugden seems to say Doe v. Goff 
share could go over to tho son \mless is not overruled.] 
ail the issue of tho daughter died under (?) 2 Bligh, 58, stated ante, p. 365. 

twenty-one. (rj 2 Bligh, bo. 
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the intention is rather improhahle) that the remainder shall be oraf. xxxvn. 
contingent on the event of the issue of the tenant in tail (not the 
tenant in tail himself) dying under age. But Lord Bcdesdah 
wont a great length in asserting that these words assisted the 
construction which gave the ancestor an estate tail, for the 
absurdity which he seemed to think attached to the supposition 
that they were applied to children is quite removed by giving 
them, os the established rule does, the fee-simple. Admitting, 
however, that the inference, so far as it goes, is the other way, 
it does not approach to that necessary irresistible kind of evi¬ 
dence, which alone should be allowed to vary the construction of 
words of an established signification. 

Another case, which perhaps it may bo difficult to rescue from j'As tonanis 
a similar condemnation, is Crump d. WooUci/ v. Ii'oncood{s)f ^iSidOTiso'* 
where a testator devised to his three nepliews W., J. and R., if tho 
equally between them during their respective lives as tenants undertwonty- 
in common; and after their respective decease ho devised the 
share of him or them so djdng wito the heirs lawfully issuing of 
his and their body and bodies respectively, and, if more than 
one, equally to be divided and to take as tenants in, common; 
and, if but one, to such only one, and to his her or their heirs 
and assigns for ever, and if any of the testator^s said nephews 
should die without such issue, or, leaving any suchy they should 
all die mthout attaining iiventy-one, then he devised the port of 
him and them so dying unto the survivor and survivors, and 
the heirs of the body of such surviving and other nephew equally, 
as tenants in common, and to hold the same as he had therein¬ 
before directed as to the original share, and with the like con¬ 
tingency of survivorship on failure of issue; and in default of 
such issue of his said nephews, then over to the testator’s own 
right heirs. It seems to have been rather taken for granted in Heirs of the 
this case (for the contrary was scarcely contended for), that the t? 
nephews took an estate for life only, with remainder in fee to children. 
their children. Gibbs, 0. J., observed that he would state the 
interest which "W. and his children took in the premises. “ The 
devise,” he said, “ is to W. for life, and if he has children l^for 
heirs here mean children), then to them in fee; if he has no 

* (*) 7Taimt.362, 2MarBh. 161. In tween tho torms “heirs of the body” ♦Treatment 
Leesy. MosUy, IT. & C. 696, the CJonrt and “ issue” in regard to the force of of Crump v. 
lent no countenance to the attempt of explanatory words. It therefore be> Norwood in 
counsel to uphold Crump v.Abmood and lon^ not to tho present Chapter, but Lees v. Nosleu. 
Ihe ▼. Goff. Lees ▼. Mosley itself was to Ch. XXXIX., s. 2, subs. 3. ^ 

decided mainly on the difference be- 
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cHldren, then the estate goes to the testator’s nephews J. and E. 
It is admitted on all hands that this is the true construction.^^ 
And the Court held that the contingent remainder in W.’s share 
was destroyed by the descent of the reversion in fee on him at 
the decease of his father, to whom it devolved immediately from 
the testator (^). 

This case was not cited in Jesson v. Wright^ which accounts 
for its not having fallen under the censure there applied to 
Doc V. GoJh\ which it closely resembles, and on the authority of 
which, probably, the translation of heirs into children was 
considered as almost too clear for argument. 

Gretton v. Ilaicard {u) is another of the decisions which oc¬ 
curred during the time that Doc v. Go^' was regarded as an 
authority. The devise was in these words:—“ I give devise and 
bequeath unto my loving wife A. all my real and personal estate, 
she paying debts, <fec.and after her decease to the heirs of her 
hody^ share and Viare alike if more than one, “ and, in default of 
issue to bo lawfully begotten by mCf to bo at her own disposal.” 
Doc V. Gqf was cited in argument, and the now exploded doc¬ 
trine of that case, that the testator, having given the estate to 
the heirs of the body share and share alike, could not have in¬ 
tended an estate tail under which the eldest son would take the 
whole, was much relied on. The Court certified (on a case from 
Chancery), that the wife took an estate for life, with remainder 
to the children as tenants in common in foe; and this certificate 
was confirmed by Sir W. Grants M. 11. {x). 

No remark fell from the Court during the argument, so that 
the precise grounds of the decision are not known; but it has 
been sometimes considered as distinguished from the other 
cases by the circumstance, that the limitation over was in default 
of issue begotten by the testator^ which must, it is said, have 
referred exclusively to children. This, however, is a non sequitur; 
for, allowing to these words their utmost operation, they are 
only explanatory of the species of heirs of the body intended by 
the testator in the preceding devise, namely, heirs by himself (y); 
and the effect would then be to make the wife tenant in special 
tail, if she had issue by the testator, or while the possibility of 
her having issue continued; and in case she had no issue by 

(<) See Haripoolfi v. Kent, T. Jonca, (*) 1 Met. 448. 

76, 1 Vent. 306; Hooker v. Hooker, [(y) SceaccordinglycascBcitedsupra, 
Lm'b Caa. t. Hardw. 13. p. 106, n. («).] 

{u) 6 Taunt. 94, 2 Marsh. 9. 
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him, she would, from the time that suoh possibility oeased, be chat, nxvn . 
tenant in tad after possibility of issuo extinct (s). 

Such is the long line of cases which appear to have been ^nerairo- 
overtumed by Jenson v. Wright; a decision, which will bo S^^ckssof 
appreciated when the state in which the subject had been left 
by the prior adjudications is contemplated. The frequent y. Wright. 
demand upon the Courts to pronounce on the construction of 
the words “ heirs of the body,” when associated with words of 
modification which did not exactly quadrate with an estate tail, 
evinces the uncertainty that prevailed in the profession in regard 
to the actual effect of suoh a devise. The slightest variation of 
phrase was thought to render a case proper for judicial investi¬ 
gation, in order to try the experiment whether these words, or 
the inconsistent modif 3 dng expressions, would be held to pre¬ 
ponderate. The mischief, however, did not altogether originate 
in the class of oases just stated, but may be traced to an earlier 
source. It seems to have been a consequence of the line of 
argument adopted by Lord Kenifon in Doe d. Candler v. 

Smith (a), and other cases, where, though a devise of the nature 
of those under consideration was held, and properly held, to 
confer an estate tail, this construction was founded, not on the 
uncontrolled effect of the words of limitation, but upon the 
general intention manifested by the words disposing of the pro¬ 
perty to the next taker, if the devisee in question died without 
issue ; which, it was said, demonstrated that the estate was not 
to go over until a general failure of issuo of such prior devisee. 

Having therefore first reasoned upon the devise to the heirs of 
the body or issue as a gift to children or to issue of a particular 
clasSf the Court sacrificed the intention in favour of these 
objects, which was denominated the pnrticuhr intent, in order 
to give effect to the “ general intent,” which was discerned in 
the subsequent words. Lord Ellenhorough, the successor of 
Lord Kenyon, acceded to the reasoning, or, at all events, to tho 
authorities, which read the devise to the heirs of the body and 
issue as a gift to children ; but, probably seeing no reason why 
the devise so construed should be affected by the use of tho 
same or nearly similar words in the clause introducing the 
devise over (which clearly referred to the objects of tho pre¬ 
ceding devise, whatever those objects were), held that the 
children were entitled, notwithstanding the subsequent words 


( 2 ) See Flatt v. foioles, 2Mau. &Scl. (a) 7 T. B. 531, ante, 364. See aL^i 
65. liobimoa v. Robituon, 1 Buix. 38, pout. 
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referring to the failure of issue. This appears to be the short 
history of the rise and progress of the doctrine which the case 
of Jesson v. Wriyld overturned. 

But the uncertainty induced by a series of erroneous decisions 
is not easily removed; and we shall see that the eifect of incon¬ 
sistent words of modification, engrafted on a devise to the heirs 
of the body, has been since repeatedly agitated. 

Thus, in Wikox v. IMlaers (6), where the testator devised his 
lands to his son II. during his natural life, and after his decease 
to such of his said son’s children, and in such shares and proportions 
as his said son should, by his last will and testament duly exe¬ 
cuted, limit, direct and appoint, and to their heirs, and for want 
of such direction and appointment, and as to such part of the 
estate of which no such appointment should bo made, to the heirs 
of the body of the said II., their heirs and assigns for ever ; and in 
case his said son should happen to die without issue, then from 
and immediately after his decease the testator devised the said 
estate unto his daughter E. for life, remainder to such of her 
children and in such shares as she should by deed or writing 
appoint, and to their heirs; and in default to the heirs of the 
body of the said E., their heirs and assigns for ever; and in 
ease his son should live, and have children as aforesaid, then ho 
bequeathed unto his daughter E. a legacy of 5001. 11., before 
issue bom, sufiered a common recovery. To a title derived 
under this recovery, it was objected that II. was not tenant in 
tail, but that his children took by purchase. The vendor insti¬ 
tuted a suit in equity to enforce the performance of the contract, 
and the Master reported in favour of the title. The purchaser 
excepted to the report, and the exception was argued at the 
Rolls (c), before Graham, B., and Master (afterwards C. B.) 
Alexander, and Master Strafford (sitting for the then M. R.), 
who, after taking time to examine the authorities, differed in 
opinion; the two former thinking it very doubtful at least 
whether H. took more than an estate for life, and Master StraU 
ford being of a contrary opinion, so that no judgment was 
given. The exception was afterwards {d) argued before Sir T. 
Plmner, M. R., who, upon looking into the cases, thought there 
was so much doubt whether H. took an estate tail, that the pur¬ 
chaser ought not to be compelled to take the title, and accord- 

- f 

(i) Hayos’s Inquiry, p. 2. {d) 17 Dec. 1823. 

(<•) June, 1823. 
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ingly dismissed the bill; and the Lord Chancellor {Lf/ndhurst), 
on appeal, affirmed the order (e). 

The only circumstances affording the slightest pretext for 
distinguishing this case from Jmon v. Wright are,—first, the 
power to appoint to the children^ secondly, the legacy to the 
devisee in remainder, in case H. “ should live and have children 
as aforesaid,” [and thirdly, the words of limitation superadded 
to the gift to the heirs of the body.] 

As to the first point, we learn from Smith v. Death (/), that 
there is no necesmyg implication, that the term “heirs of tho 
body ” in the limitation is used to describe tho same objects as 
“ children ” in the power. As to tho second, it will perhaps be 
said that the testator evidently intended tho devisee in remainder 
to have tho legacy if tho objects of tho prior devise came into 
existence, and which, therefore, is explanatory of those objects 
being children. But this is merely conjectural; the testator 
might intend the legacy to be a charge onlj^as against the 
objects of the power, as distinguished from tho objects of tho 
limitation, because tho donee might liavo appointed to those 
objects in fee to tho total exclusion of even a chance of suc¬ 
cession by tho devisee in remainder. However this may bo, 
tho circumstance is far too equivocal to bo made a ground for 
departing from the construction of words of an established 
meaning. [As to tho tliird point, it has been repeatedly 
decided that a limitation to tho heirs general superadded to a 
gift to “heirs of the body” will not convert tho latter into 
words of purchase with the restricted sense of “ children.”] 

Nor is WUcox v. Betlaers the only instance in which reluctance 
has been manifested to follow up the principle of Jesaon v. 
Wright ; for in other cases tlio term heirn of the body has since 
been out down to children^ in subservience to expressions in tho 
context which that case had appeared for ever to have stripped 
of all controlling operation. 

Thus, in Right d. Shortridge v. Creber {g), where a testator 
devised a messuage to trustees and their heirs, in trust to 
permit his daughter J. and her assigns, to receive tho rents for 
her life free from her husband, and after her death then the 
testator devised the same to the heirs of the body of J., shore 
and share alike, their heirs and assigns for ever, it was held 


p. 552. 

(^) 5 B. & Cr. 8C6. 
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If) 5 Mad. 371; stated aute,yol. L, 
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that the words “ share and share alike ” denoted that the tes¬ 
tator meant by “ heirs of the body ” to designate children. 

It is proper to observe that Jesson v. Wright^ although decided 
several years before Right v. Crebe)\ was not cited in the latter 
case, and the subsequent determination of the Court of Q. B. in 
Doe V. Fcathentone (»), already stated, shews that a simUar de¬ 
cision would not now be made. It is surprising, however, that 
in Doe v. Featherstouc the case of Right v. Crchcr was referred to 
by Fatteson, J., as not inconsistent with what the Court was then 
about to decide; for the only distinction is, that in one case 
there werd, and in the other there were not, superadded words 
of limitation, which were, we have seen, wholly immaterial, and 
on which indeed no stress was laid by the Judges who decided 
Right V. Creber. 

[It may be observed, in conclusion of this section, that a dif¬ 
ferent construction will not necessarily be put upon limitations 
by way of trust expressed in words such as those now under 
consideration, merely because tlio trust is a trust to convey and 
not a direct trust (/•).] 

III. But it is not to be inferred from the preceding oases 
that the words heirs of the bodg are incapable of explanation by 
thi effect of superadded expressions clearly demonstrating that 
the testator used those words in some other than their ordinary 
acceptation, and as descriptive of another class of objects. The 
rule established by those cases only requires a clear indication 
of intention to this effect. AVhere the words in question are 
accompanied by such an explanatory context, the devise is to bo 
read as if the terms which they are explained to mean were 
actually inserted in the will. 

Accordingly, in Loire or Lawe v. Davies (/), where a testator 
devised to B. and his heirs lawfully to bo begotten, “ that is to 
say, to his first, second, third, and every other son and sons 
successively, lawfully to be begotten of the body of the said B., 
and the heirs of the body of such first, second, &o., it was held 
that B. took but an estate for life; for the subsequent clause 
was explanatory of what “ heirs” meant. 

(») 1 B. & Ad. 944; ante, 369. Right rule in Shelltg's case did not applj, 1 J. 
V. OVefer was thought by Wood,Y.-C., & H. 737. But as to this vide sup. 
to bo reconcilable with Roe v. Jesson pp. 374, 375. 

and Ifoe v. Featherstone, on the ground [(A) Man'gat v. Townly, 1 Yes. 102.] 

that the estate for life was equitable (Q 2 Ld. Kay. 1661, 2 Stra. 849, 1 

and the remainder legal, so that the Bam. B. K. 238. 
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So, in ImU V. Ghray (m), where real estate was [limited by 
deed to the use of E. for life, remainder] to the use of the first 
son of the body of E. and the heirs male of the body of such 
first son, and for default of such issue, to the use of the second 
son of the body of E. and the heirs male of the body of such 
second son (similar limitations were carried on to the fourth son), 
“ and so to all and every other the heirs male of the hotly of E. 
respectively and successively, and to the heirs male of their 
body, according to seniority of age.” There was a power to 
raise portions out of the land if E. died without issue male. It 
was held that E. took only an estate for life ; the words “ and 
so,” &o. shewing that the words “ heirs male” in the latter clause 
meant sows, by relation to the preceding limitation. 

Again, in Goodtitle d. Siceet v. Herring (»), whore the devise 
was to A. for life, remainder to trustees to preserve contingent 
remainders, remainder to the heirs male of the body of A. to be 
begotten severally, successively, and in remainder one after 
another, as they and every of them should bo in seniority of age 
and priority of birth, the. elder of such sons and the heirs male 
of his body lawfully issuing, being always to be preferred to 
the younger of such sons and the heirs male of his and their body 
and bodies; and for default of such issue, to the daughters^ as 
tenants in common, and the heirs of their bodies. The CoSrt 
held that the testatrix had, by the words “ the elder of such 
wws,” &o., explained herself by “ heirs of the body” to moan 
sows, so that A. took only an estate for life. 

So, in North v. Martin (o), whore by a marriage settlement 
lands were conveyed to the use of A. the intended husband for 
life, with remainder to trustees to preserve contingent re¬ 
mainders, with remainder to B. the intended wife for life, and 
after the decease of the survivor, to the use of the heirs of the 
body of A. on the body of B. to be begotten and their heirs, 
and if more children than one, equally to be divided among 
them, to take os tenants in common, and in default of such issue, 
then over. It was contended that, according to the authorities, 
particularly v. Jesson, A. was tenant in tail by force of the 

limitation to the heirs of his body; but Sir L. Shadwelly V.-O., 


CRAP, xxxvn. 

LUle V. Gray, 
“ Heirs mole 
of the body,’.' 
explained to 
mean tons. 


OoodtitU T. 
Hvrriny. 

Same oon- 
stniction. 


North V. 
Martin, 

“Heirs of 
body” held 
to mean 
children. 


im) 2 Lev. 223, T. Jo. 114, T. Ray. 
278, 315, [affirmed in Ex. Ch., FoUex. 
691, 1 P. W. 90, 2 Burr. 1109, not, as 
erroneously stated in Jo. & Ray., re¬ 
versed;] see also Hayes’s Inq. 81. 

(n) 1 East, 264, [affirmed in D. F., 
see 3 B. & F. 628;] see oiao Mandeville 


V. Lackey, 3 Ridg. P. C. 362, post. As 
to the expression heirs male note living, 
see Burchett v. Durdant, 2 Vent. 311, 
Carth. 164, ante, Vol. I. p. 319. For 
some other instances of the same kind, 
ante, p. 72. 

(o) 6 Sim. 266. 
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held that the words “and if more children than one,” were 
interpretative of those words, observing that no case had been 
cited, nor did he recollect any in which the words “ heirs of 
the body” had been held to create an estate tail, where those 
words of interpretation had been'used; and he added (and the 
remark is deserving of attention), that this did away with the 
effect of the argument founded on the limitation over for default 
of such issue, which must be construed for default of such 
children. 

[Again, in Doe d. Woodall v. Woodall ( p) there was a deviso 
to the testator’s four’ grandchildren for their lives as tenants in 
common, with remainder as to the share of which each was 
tenant for life to liis or her first and other sons successively in 
tail, with remainder to his or her daughters as tenants in com¬ 
mon in tail, with cross remainders in tad between the daughters; 
and then the testator proceeded, “in case either of my said 
grandchildren- shall happen to die leaving no issue behind him 
her or them, then my will and meaning is that all and singular 
the premises herein lastly devised shall go and remain to the 
survivor of them and the heirs of his or her body lawfully to be 
begotten in manner aforesaid.” It was contended that, under the 
last clause, a surviving grandchild took an estate tad in tho 
share of a grandchild who left no issue; but the Court of C. B. 
held that the limitation to tho “ heirs of his or her body” was 
explained by tho words “in maimer aforesaid” to mean a limi-’ 
tation to the first and other sons successively in tad, with re¬ 
mainder to the daughters as tenants in common in tad, as in 
the preceding limitations, and that the surviving grandchdd 
therefore took only an estate for life. 

In Gnnimoe v. Ilotces {q) the deviso was upon trust for A. and 
B. equally for life, and in case of the death of either of them 
without issue, the part or share of her so dying to go to the 
survivor of them, but if either of them should depart this life 
leaving issue, then the part or share of her so dying to go to 
her chddren in equal proportions if more than one, and if but 
one, then to such only child; and after the death of both A. and 
B., the testator directed his trustees to convey assign and trans¬ 
fer the property to the heirs of the body of A. and B. lawfully 
begotten, share and share alike, or to the survivor or survivors 
of them if more than one, and if but one, then to such only child 

[(iP) 3 I Beo Green v. {q) 23 Bear. 184. 

Green, 3 De Cl. & S. 480. 
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[when and as often as he she or they should attain his her or csa? . laxm. 
their respective age or ages of twenty-one years; and the will “ 

contained a devise over on the death of A. and B. without issue. 

Sir J. Romilhjf M. E., held that the words “ heirs of the body” 
were interpreted to mean “ children,” and that A. and B. took 
estates for life only. 

And in Jordan v. Adams (>'), where a testator devised lands Jordan v. 
to W. T. for life, and after his decease “ to the heirs male of his 
body for their several lives in succession according to their re- the body held 
speotive seniorities, or in such parts shares and proportions 
manner and form and amongst them as the said "W. T. their of “their 
father should appoint. And in default of such issue male of 
W. T.,” over. It was held by the Court of C. B. that the tes¬ 
tator had here shewn that by heirs male of the body ho meant 
sons, for in case of an appointment the appointor must stand in 
the relation of “ father” to the appointees. In delivering the 
judgment of the Court, Urkf C. J., allowed greater weight than 
was warranted by Jesson v. Wright to the words of modification 
contained in the devise: but Williams^ J., declared his concur¬ 
rence with the rest solely on the ground of the use of the words 
“ their father.” On appeal to the Exch. Ch. that Court was 
equally divided: and the two Judges who agreed with the decision 
below did so only on the ground taken by WiUiams^iS .; Cochbarn^ 

C. J., one of them, declaring that the authorities forbad them to 
ascribe to the words of modification the effect claimed for them.] 

In all the preceding cases it will bo seen that the testator had Remark oa 
annexed to the term “ heirs of the body” words of explanation, 
which [were held to prove that he had] used the expression 
as synonymous with sons. These cases, therefore, may be sup¬ 
ported, without impugning tho general principle, as stated by 
Lord Alvanley in Poole v. Poole (s), that the Courts will not 
deviate from the rule which gives an estate tail to tho first taker 
if the will contains a limitation to the heirs of his body, except 
where the intent of the testator appears so plainly to the contrary 
that nobody can misunderstand it; for the will in these cases seemed 
to supply the clear incontrovertible evidence of intention re¬ 
quired by such a statement of the doctrine. 

[(r) 6 C. B. (N. S.) 74S, 9 ib. 483. limitation.! 

Itu zmaarkable that no reference was («} 3 B. & P. 627. There is a strik- 
made to Shaw t. Weighs 2 Str. 798 ing similarity between the genoral'scope 
(stated Ch. XXXIX., s. 2), where, not* of Lord AlmnUy's reasoning here and 
withstanding the word “mother” oc- that of Lords Eldon aadi Redeadale in 
curring in similar relation to “ iaauej' Jesaon v. Wright, ante, pp. 366, seq. 
the latter word was held a word of 

C C 


J.—VOL. II. 
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On the other hand, in Jones v. Morgan {t)^ it was decided, and 
that in perfect consistency with the principle of the oases just 
stated, that a devise to W. for life, without impeachment of 
waste, and after his decease to the use of the heirs male of the 
body of W. lawfully begotten, severally^ respectively^ and in re- 
maindery the one after the othery as they and every of thet}i shall 
he in seniority of age and priority ofbirthy gave W. on estate toil. 
Lord Thurlow said, “ Whore the estate is so given that it is to 
go to every person who can claim as heir to the first taJker, the 
word heirs must be a word of limitation. All heirs taking as 
heirs must take by descent.” 

So, in Poole v. Poole (?#), where a testator devised all his real 
estate to the use of trustees, in trust for his first son during his 
life, and also upon trust to preserve contingent remainders, and 
after his decease in trust for the several heirs male of such son 
lawfully issuingy so that the elder of such sons and the heirs 
male of his body should always take before the younger and 
the heirs male of his body, remainder to the second, third, 
fourth, and other son and sons of the testator for their respec¬ 
tive lives, and also upon trust to preserve, remainder in trust 
for the several heirs male of their bodies lawfully issuing, so as 
the elder of such sons and the heirs male of his body should 
take before the younger of such sons and the heirs male of his 
body, remainder to his first and every other daughter for their 
lives, and upon trust to preserve, remainder to the several heirs 
male of their respective bodies, so that the elder of such 
daughters and the heirs male of her body should always be 
preferred to the younger of such daughters and the heirs male 
of her and their body and bodies. The testator then charged 
the estates with certain portions, and devised them, in failure of 
such issue by him as aforesaid, but not otherwise, upon trust 
for his nephew A. for life, and upon trust to preserve, remainder 
in trust for the first and other son and sons of A., as they 
should bo in seniority of age and priority of birth, and the 
several heirs of their respective bodies lawfully issuing, so that 
the eldest of such sons and the heirs of his body should be 
preferred to the younger of the same sons and the heirs of his 
and their body and bodies. The question was, whether Ihe 
eldest son of the testator took an estate for life or in tail; in 
other words, whether the testator had not explained himself by 


(/) l B. C. C. 206. 


(») 3 B. & P. 620. 
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the words “ heirs male of the body ” in that devise to mean 
sons, by declaring that the elder of “ such sons ” should be pre¬ 
ferred to the younger. Lord Ahanlcy and the rest of the 
Court of 0. P., expressly avoiding an intimation of what their 
opinion would have been if that olauso had stood alono in the 
will, held that, in connection with the devise to the other sons, 
the daughters, and the nephew, the son took an estate tail. 

In this case the context certainly much assisted the construc¬ 
tion adopted by the Court, for as the other sons of the testator, 
as well as his daughters, took successive estates tail, it was 
scarcely supposable that he could intend the first son to have 
only an estate for life. To have made such a difference between 
the sons would have violated the general plan of the will. The 
clause which gave rise to the question, although applied properly 
enough in a subsequent part of the will to the devise to tho 
other sons of the testator, was redundant in tho position whieh 
it here oceupied, where its insertion was evidently an error. 

Again, in Jack V. Fetherstone (a*), where the words of devise 
were:—“ I give, &o. to W. and to his heirs male, according to 
their seniority in age, on their respectively attaining tho ago of 
twenty-one years, all my estates real and personal in lands 
houses and tenements not hereinbefore disposed of, the elder son 
surviving of the said W. and the heirs male of his hodg laufulhj be¬ 
gotten always to he preferred to the second or younger son ; and in 
case of the failure of issue male in the said W. surviving him, or 
their dying unmarried and without lawful issue male attaining 
tho age of twenty-one years, then to T. (brother of tho said W.) 
and his heirs male lawfully begotten on attaining the age of 
twenty-one years, the elder to be preferred to tlio younger; and 
in case of tho death or failure of the issue male of the said T. 
lawfully begotten, and their not attaining the age of twenty-one 
years, then to my right heirs for ever.” The House of Lords 
held that W. took an estate tail male. Tindalj C. J., declared 
the unanimous opinion of the Judges to be, that the present case 
was governed by the rule laid dow;n by Lord Alvanley in Poole 
V. Poole, “ that the first taker shall bo held to have an estate tail 
where the devise to him is followed by a limitation to him and 
the heirs of his body, except where the intent of tho testator has 
appeared so plainly to the contrary that no one could misunder¬ 
stand it.” Here the subsequent words were not wholly incom- 

(:r) 9 Sligh, 237, [3 Cl. & Fill. 67 {Fetkerston v. Fetherstou), Sug. Law of 
Prop. 254.] 

C C 2 


coAP. xxxvn. 


Bomorksupon 
2'oole V. Foole. 


To W. and to 
hia heirs male, 
the elder son 
surviving and 
the heirs male 
of his body 
always to be 
preferred, &o. 
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oaif. xxxvn. 


Deolaratioa 
that devise to 
heirs of the 
body was 
intended to be 
in itnet tettlc’ 
mnt. 


WHAT WILL CONTROL THE WORDS HEIRS OP THE BODY.” 

patible with an estate tail. If W. took an estate tail, the elder 
son surviving, and the heirs male of his body would be preferred 
to the second or the younger son, and any difficulty created by 
the words referring to the majority of the devisees ocouired 
equally whether the estate tail was in W. or in his sons. 

By contrasting Lowe v. Dames and Lisle v. Qray with Jones 
V. Morgan^ and Goodtitle v. Hernng with Poole v. Poole and 
Jack V. Fetlicrstone, the limits of the doctrine of the respective 
cases will be perceived. 

In further confirmation of the doctrine that the words ** heirs 
of the body ” are not controlled by expressions of an equivocal 
import, may be cited the case of Douglas v. Cong me (y), where 
a testator devised real estate to A. for life, and after his decease 
to the hein of Ms body, and so on to several other persons by 
way of remainder in like manner, and then declared that all the 
aforesaid limitations were intended by him to be in stnet settle^ 
nicntf with remainder to his own right heirs for ever; and the 
Court of C. P. certified that these ambiguous words did not pre¬ 
vent the devisees from taking estates tail under the prior words 
of devise; which certificate was afterwards confirmed by Lord 
LangdalCy M. B., who observed, “ In the present case there is no 
executory trust. It is a case of direct devise of the legal estate, 
and in terms which, according to the rule of law, give an estate 
tail to the plaintiff; and it does not appear to me that the words 
‘in strict settlement’ can have the legal effect of altering that 
estate. An executory trust would have admitted greater lati¬ 
tude of interpretation, and the effect of the words might have 
been different.” 


{if) 5 Scott, 223, 4 Bing. N. C. 1, 1 Bear. 69. 
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CHAPTER XXXVIII. 

“CHILDEEN,” “CHILD,” “SON,’^ “DAUGHTEE,” WHERE 
WORDS OF LIMITATION. 

I. Rule in Wild's Case. 

II. “ Child," “ Son," "daughter," ^-c., where used as noinina eolleetiva. 

—♦— 


I. The rule of construction commonly referred to as the doc- Children, 

trine of WUd'*s case (a) is this, that where lands are devised to a 

person and his children, and he has no child at the time of the 

devise, the parent takes an estate tail; for it is said, “ the intent 

of the devisor is manifest and certain that the children (or RtUem»^W’< 

issues) should take, and as immediate devisees they cannot talve, 

because they are not in rerum naturA, and by way of remainder child at tho 

they cannot take, for that was not his (the devisor’s) intent, for 

the gift is immediate; therefore such words shall ho taken as 

words of limitation.” In support of this position, a case is 

referred to, as reported by Serjeant Bendlocs {h), in which the 

devise was to husband and wife, “ and to tho men children of 

their bodies begotten,” and it did not appear that they had any 

issue male at the time of the devise, and therefore it was 

adjudged that they had an estate tail to them and tho heirs 

male of their bodies. Tho principle has been followed in several 

subsequent cases. 

Thus, in Davie v. Stevens (c), where a testator devised to his 
son S., when he should accomplish the full age of twenty-one 
years, the fee-simple and inheritance of Lower Shelstone, to him To A. and his 
and his child or children for ever, but if ho should happen to die 


(a) 6 Rep. 17; (7., .ti/ton., Gouldsb. 

139, pi. 47 ; 8 . C., nom. Richardson y. 
Yardletj, Moore, 397, pi. 619. [The 
words of tho rtilo are “ children or 
issue.” But 08 to “issue” sec Cli. 
XXXIX. The rule (which is not stated 
in Gouldsb. or Moore) is distinct from 
the point decided in Wild's case, which 
arose on a devise to A. and his wife, 
and after their decease to their chil¬ 
dren. And see Roe d. Tooleg v. Gun¬ 
nies, 4 Taunt. 313; Roe d. Liversage v. 
Vaughan, 6 B. & Aid. 464 ; Beauchant 


y. Usticke, W. N. 1880, p. 14.] 

■ {b) 1 Bulstr. 219, Bcndl. 30. 

(f) Dougl. 321. Whartm v. Gres¬ 
ham, 2 W. Bl. 1083, is generally classed 
with these cases; but as the devise was 
to J. W. and his sous in tail male, it is 
clear that ho took an estate tail with¬ 
out construing “sons” as a word of 
limitation; and the only consequence 
of the non-existence of a sou was his 
exclusion from taking immediately 
under tho devise. 
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To J. and hia 
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fully to be 
begotten. 


Observations 
upon Hodgea 
V. MiddUtm. 


“ CHILDREN,” ETC., A.S WORDS OF LIMITATION. 

before twenty-one, then over to testator’s wife for ever. S. was 
unmarried at the death of the testator, and it was held that he 
took an estate tail, there being no children to take an immediate 
cBtate hg purchase. The meaning. Lord Mansfield said, was the 
same as if the expression had been “ to S. and his heirs, that is. 
to say, his children or his issue.” The words “ for ever’’made 
no difference, for tho heirt (of the body) of S. might last for 
ever (if). 

So, in Seale v. Barter {c)^ where tho devise was in these words, 
“ It is my will that all my lands and estates shall after my 
decease come to my son J. and his children lawfully to be begotten, 
with full power for him to settle the same or any part or parts 
thereof by will or otherwise on them or any of them as he shall 
think proper, and for default of such issue, then” over in like 
manner to a daughter. J. had no child at the date of the will, 
[but had a daughter living at the testator’s death (/).] Tho 
Court of 0. P., on the authority of Wildes case, Wharton v. 
Gresham, and several other cases (which the writer has referred 
to other grounds, as they did not involve the inquiry whether 
tho devisee had children or not at tho time), held that J. took 
an estate tail, Lord Aleanley, C. J., expressly intimating that 
the Court gave no opinion as to what would have been tho 


(ff) In Ilodgea v. Middleton, Dongl. 
431, Lord Mansfield and the Court of 
K. B. inclined to think that where a 
testator devised to A. for life, and after 
her death to her children, upon condi¬ 
tion that she or they constantly paid 
30/. a year for a elorgymiin to officiate 
in her chapel, and on failure thereof to 
testator’s own next heirs, and in ease 
of failure of children of A., thou to her 
brother G-., A. had an estate tail; 
or that if she took an estate for life, the 
children took An estate tail; and as re¬ 
coveries had been suffered by both, tho 
alternative of these propositions was 
not material. As the limitation to tho 
children in this case was by way of re¬ 
mainder, there seems to have been no 
ground, whether a cluld existed at the 
date of the will or not, for holding the 

S arent to bo tenant in toil. It is as 
ifficult to perceive any satisfactory 
reason for giving the children estates 
tail. The direction to pay tho 30/. a 
year would have enlarg^ their devise 
to a fee-simple. See sup. 270. 

(e) 'i B. & F. 485 ; but see Doe d. 
Davy V. Burnaall, 6 T. R. 30; S. C., 
nom. Burnaall v. Davy, IB. & F. 215; 


Doe d. Gilman v. Elvey, 4 East, 313, 
post, where it seems to have been taken 
for granted that under a devise to A. 
and his issue [where tho issue wore 
tenants in common in fee,] tho issuo 
took by way of remainder; and it is 
observable that in Heron v. Stokea, 2 
D. & War. 107, Sir E, Sttgdcn suggested 
that the more natural construction of a 
gift to one and his children, there being 
no children in esse at the time, and that 
which ho should have adopted in the 
absence of authority the other way, 
would be to hold it to bo a gift to the 
parent for life, with remainder to tho 
children. These remarks do not diow 
that ho considered that the authorities 
would havo left him free to adopt suoh 
a construction if the point had called 
for decision. He would doubtless have 
felt himself bound to follow, in regard 
to real estate, the often-recognized rule 
in Wild's case, either with or without 
the modification suggested. With re¬ 
spect to personalty, [slight droum- 
stances havo been held suifioient to 
warrant his construction. Vide x>ost, 
p. 398.] 

(/) See 2 B. & F. 487. 
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construction if there had been children horn at the time of the' 
devise. 

Again, in Broadhurst v. Morris {g)y whore the testator devised 
all his share of his two estates in "VV. to his daughter E. for life, 
and at her decease to F., her husband, during his life; and at 
the decease of his said son-in-law F. he directed that the whole 
legacy tp him should go to his (testator’s) grandson B. and to 
tiis children laicfully begotten for ever ; hut in default of such issue 
at his {BJs) decease to Q-. and his heirs. B. was unmarried at 
the death of the testator. It was contended that the words “ at 
his decease ” distinguished the present case from the previous 
authorities; and it was also suggested that hy the effect of the 
words “ for ever ” the children might take the fee; hut the 
Court of K. B. certified (the case being from Chancery) that the 
devise conferred an estate tail on B. 

Thus, the cases have established, it should seem, that a devise 
to a man and his children, he having none at the time of the 
devise, gives him an estate tail. 

The time of the dense appears to denote rather tiio period of 
the making of the will, than the time of its taking effect (4), and 
yet it is impossible not to see that the material period in regard 
to the evident design of the rule is the death of the testator, 
when the will takes effect. 

The object of the rule manifestly is, that the testator’s inten- 
fion in favour of children shall not in any event bo frustrated; 
but if it be applied only in case of there being no child living at 
the time of the making of the will, the accident intended to bo 
so carefully guarded against may occur. For suppose there 
should happen to be a child or children at that time, who should 
subsequently die in the testator’s lifetime, so that no child was 
living at his death; in this cose, though there was no child to 
take jointly with the parent, yet the rule would not bo applied 
in favour of after-bom children. On the other hand, in the 
converse case, namely, that of there being a child at the death, 
but not at the date of the will, an estate tail would be created, 
though there was a child competent to take by purchase, so 
that the ground upon which that construction has been resorted, 
to did not exist. Indeed a still more absurd consequence may 
follow from an adherence to the literal terms of this rule of 


CHAP, xxxvm. 


Devise in re¬ 
mainder to B. 
and to his 
children law¬ 
fully begotten 
for ever. 


Suggestwl 
modification 
of the teims 
of the rule. 


(y) 2 B. & Ad. 1. [See also Clifford above; andper Grieve 

V. Koe, W. N. 1880, p. 93. Grieve, 36 L. J. Ch. 932.] 

(A) See aoo. Seale v. Barter, stated 
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“ CHILDHEN,” ETC., AS WORDS OP LIMITATION. 

construction in the latter case ; for suppose there is no child at 
the maJdng of the will, hut a child subsequently comes into 
existence, who survives the testator, and the parent does not, 
the devise would fail altogether, notwithstanding the existence 
of a child at the death of the testator, if it were held that the 
parent would have been tenant in tail (i). These oiroum4ances 
actually occurred in Biiffar v. Bradford (/), where a tesj^tor in 
a certain event gave real and personal estate to A. and the chil¬ 
dren horn of her body (k). A. having died in the testator’s life¬ 
time, leaving a child who was bom after the making of the will, 
u'hen A. herd no child, it was contended on the authority of 
WihVs case that the devise had lapsed; but Lord ITardtcicke 
held the child to be entitled. He said, “ It must be allowed 
that children in their natural import are words of purchase and 
not of limitation, unless it is to comply with the intention of 
the testator, iche.re the icords cannot take effect in any other way.” 

If the literal terms of the rule in WiWs case can be departed 
from in the manner suggested, in order to give effect to its spirit, 
it would seem to follow that the parent would never be held to 
take an estate tail if there were a child, who, according to the 
established rules of construction, could have taken jointly with 
the parent. Consequently, if the devise were future, so that all 
children coming in esse before the period of vesting in possession 
would be entitled (/), the rule which makes the parent tenant in 
tail would (if at all) only come into operation in the absence of 
any such objects. In Broadhurst v. Morris (rn), the rule seems to 
have been applied to a devise of this description, but this pecu¬ 
liarity in the case does not appear to have attracted attention, 
and it must be confessed that, in reference to coses of every 
class, the modification of the doctrine suggested in the preceding 
remarks has to encounter the objection, that it makes the con¬ 
struction of the devise depend upon subsequent events, and there¬ 
fore its adoption is not too hastily to be assumed. 

[Lord Hardwicke^s decision in Buffar v. Bradford is not to be 
understood as depending on any such modification of the rule. 
He refused to apply the rule in that case, because the context 
shewed that it would disappoint the intention. The gift was to 

(i) But now see 1 Viet. c. 26, b. 32, IlaU Bcriously advanced it in King v. 
ante, Vol. I. p. 362. MelVmg, 1 Vent. 230. This is indeed 

U\ 2Atk. 220. “spelling a will out by little hints.” 

(X-j In some of the early cases an See same judgment, 230. 
absurd distinction is taken between a Ante, p. 166. 

gift to children and a gift to chdldrmi o/* (m) Ante, p. 391; [and see Bcntt v. 

the bodttf as if the latter more strongly Scott, 16 Sim. 47. 
pointed to an estate tail. Even Lord 
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[the testator’s sister during her widowhood; then the property chap, xxxvm. 
was to be valued and divided into eight .parts, four of which the 
testator gave to A. and the children bom of her body; but if any 
part should be thought too highly valued, “ such paxt shall, wlien 
the time of possession coms^ go to A. and her children, because tJicy 
will have then four of the eight parts.” Lord Hardwichc said, 

“ It is the time of possession in the present case which takes it 
out of the reasoning in WiWs case ; for here A. and her children 
are to have four eighths, and are to take at the same time as joint 

tenants.The child, being bom in the lifetime of the 

testator, would have taken with his mother as joint-tenants, if 
she had lived; as she is dead ho sJmll take the whole by way of 
remainder.” This, as pointed out by Lord CmnwoHh {n), is 
“ a conclusion founded, not on the notion that there could be a 
varying interpretation of the will according to circumstances 
which might happen after it was made, but on its evident mean¬ 
ing when it was made.” So, in Sparling v. Parker (o), where 
the gift was “ to A. and to his first and other sons after him in 
the usual mode of succession,” it was hold by Sir J. Romillg^ 

M. E., that A. (who was a bachelor) took an estate for his life 
only.] 


It has been hitherto treated as an undeniable position, that Eulein W'M't 
in the devises under consideration, children, if there be any, 2 **whero 
will take jointly with their parent by purchase; and such there ar© 
certainly is the resolution in WiWs case, as reported in Coke (jp), the time of 
who lays it down—“ If a man devise land to A. and to his deviao. 
children or issiie^ and they then have issue of their bodies, there 
his express intent may take effect according to the mle of the 
common law, and no manifest and certain intent appears in the 
will to the contrary; and therefore, in such case, they shall 
have but a joint estate for life.” 

And in conformity to this doctrine seems to be the case of 
Oates d. Hatterley v. Jackson {q)j where a testator devised to his 


[(m) 10 H. L. Ca. 179. See also per 
TFood, V.-C., 2 K. & J. 674. Lord 
Cranworth treated the gift as entitlmg 
all children horn before the death or 
marriage of testator’s sister, and this 
would seem to be according to the rule 
as now established. 

(o) 29 Beav. 460. And in Grieve v. 
Grieve, L. B., 4Eq. 180, testatrix gave 
a house to her two nieces (then spin¬ 
sters) “and to theirchildren, and if they 


have not any,’’over; “the furniture to 
go with the house.’’ The gift 6f tho 
furniture was held by Maims,Y. -C., to 
shew that the nieces were not intended 
to take estates tail in the house.] 

[a) 6 Eep. 17. The plural “ they” 
and “their” appears to be used by 
mistake. 

( 7 ) 2 Stra. 1172 . See also Buffar v. 
Bradford, 2 Atk. 220; [Caffary y. Caff 
fary, 8 Jur. 329.] 
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Observations 
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V. HonyvL'ood. 


“children,” etc., as words of limitation. 

wife J. for her life, and after her decease to his daughter B. and 
her children on her body begotten or to be begotten by W. her 
husband and their heim for ever. B. had one child at the date 
of the will, and afterwards others; and it was held that she 
took jointly with them an estate in fee, and consequently that 
on their deaths (which had happened) she became entitled to 
the entirety in fee. This, it will be observed, was the case of a 
devise in fee. 

But in Jeffery v. llomjwood (r), where a testator gave certain 
estates, subject to charges, to A., and to all and every the child 
and children whether male or female of her body lawfully issuing, 
and unto his her and their heirs or assigns for ever as tenants in 
common. A. died in the lifetime of the testator, leaving ten 
chndron. (It is not expressly stated whether any of the children 
were living at the date of the will, but it seems probable that 
this was the case.) The question was, whether A. took an estate 
in fee in an eleventh share, the consequence of which would be 
that it lapsed by her death in the testator’s lifetime. The 
aIHrmativo was contended for on the authority of Oates v. 
Jackson; but Sir J. Leachy V.-O., held that A. had a life estate 
only; he said, “ There are two gifts, one to the mother, without 
words of limitation superadded, and another to her children, 
their heirs and assigns; and these two gifts can only be rendered 
sensible by construing, as the words import, a life estate to the 
mother, and a remainder in fee to the children. In Oates v. 
Jackson the mother was, by the plain force of the expression, 
comprehended in the limitation in fee.” 

The difference of expression, however, in the two cases is 
extremely slight. In Jeffery v. Ilonyicoody the gift is “ to A. 
and to all and every the child and children.” In Oates v. Jackson^ 
“ to A. and her children.” The only difference consists in the 
word “ to,” and, according to one report of the latter case, oven 
this slight difference is extinguished, the expression there being 
“ to B. and to the children of her body ” (s). 

Even supposing the words of the limitation not to apply to 
the mother, (in which case, however, it might have been oon- 

(/*) 4 Mad. 398. See also Xeicman was probable (qu. possible) that only 
V. Niyhtingale, 1 Cox, 341, stated ante, one, and that either male or female, 
Vol. I. p. 616. might become entitled to his bounty; 

(«) 7 Mod. 460. It has been Justly whereas, if he had intended the mother 
remitfked, however, that the substitu* to take as tenant in common in fee, in 
tion of the words “his, her and their” no case would the estate have gone to 
for the simple “their” of Oates v. Jack- one male. Prior on Issue, &c., pi. 64. 
son shewed the testator’s idea that it 
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tended that she took the fee by force of the word “ estates,”) it 
is difficult to see upon what ground the devise to the children 
could he held to he a remainder expectant on tho mother’s 
estate, and not to he immediate or in possession as to all the 
objects. His Honor’s objection to the latter construction is, 
that “ after-bom children would be included in this devise, 
and it is a singular intention to impute to a father, that he 
means his daughter’s personal interest in an estate should con¬ 
tinually diminish upon tho birth of a new child.” But, 
according to all the authorities (^), including a decision of the 
V.-C. himself (m), an immediate gift to children vests exclusively in 
the objects living at the death of the testator. 

Jeffery v. Uonyicood seems to be inconsistent with, and must, 
therefore, be considered as overruled by Broadhurst v. Morris {x) 
already stated. It is tme that the former case was cited with 
seeming approbation in Bowen v. Scoweroft (y) by Aldersoii, B., 
who founded the latter decision mainly on its authority; but 
the cases are, it is submitted, distinguishable. 

[The second branch of the mlo will not any more than tho 
first bo applied where it would defeat the intention as shown by 
the context. To give effect to tho intention so manifested] tho 
Courts will constmo “ children” a word of limitation, notwith¬ 
standing tho existence of children. Thus, in Wood v, Baron (::), 
where a testator devised to his daughter his whole estate and 
effects, real and personal, who should hold and enjoy the same as a 
2 Jlace of inheritance to her and her children^ or her issue^for ever; 
and if his daughter should die leaving no child or children, or 
if her children should die without issue, then over. It was held 
that the daughter took an estate tail, though she had issue at 
the time of tho making of the will, and of the death of the 
testator. 

[So in Webb v. Byng (rt), whore the testatrix, Anne Cranmer^ 
devised as follows:—“ I give in trust to my executors for my 
niece Mary Anne Byng and her children all my U. estates, pro¬ 
vided she takes the name of Cranmer and arms, and her children, 
with my mansion house, plate, books, linen, &o., Archbishop 
Cramner^s portrait by Holbein,” and other articles “ as heir- 


CRAT. zzxvni. 


Children held 
to bo a word 
of limitation, 
notwithstand¬ 
ing the exist¬ 
ence of 
children. 


Devise to A. 
as a “placeof 
inheritance to 
her and her 
children, or 
her issue.” 


Devise to A. 
and her chil¬ 
dren of man¬ 
sion house 
with articles 
as heirlooms. 


(<) Seethe v. Seethe, 2 Atk. 121; 
Singletony. Singleton, 1B. C. C. 542,n., 
and other cases cited ante, p. 155. 
ful Seott V. Sarwood, 5 Mad. 332. 
2B. & Ad. 1. [Seeaco. per Wood, 
V.-O., 2 K. & J. 673, and Vbrmeck v. 
Copoue, 17 Bear. 403.] 


(y) 2 Y. & C. 640, stated post, Ch. 
XLVIII. ad fin. 

(s) 1 East, 259. 

[(a) 2 K. & J. 669; affirmed 8 D. 
M. & G. 633, and 10 H. L. Ca. 171 
{Bgiig v. Jigng). 
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** To A. and 
hia children in 
wcoesaiou.” 

“ To A., to 
her and her 
children.” 


** CHILDREN,” ETC., AS WORDS OF LIMITATION. 

[looms with my estate:” there were children of MaryAnneByng 
in esse at the date of the will and at the death of testatrix; hut 
it was held by Sir W. P. Wbodf V.-C., that Mary Anne Byng 
took an estate tail. She and her children could not take con¬ 
currently; since that would involve this manifest absurdity, 
viz., that they must all live together in the same house and 
enjoy the various articles given as heir-looms with the estate. 
And the object of the testatrix being to perpetuate the name of 
Cranmer, she could not have intended that Mary Anne Byng 
should take for life, with remainder to her eight children as 
joint tenants in fee; because then, independently of the fact 
that Jeffet'y v. HonyKood had been overruled by Broadhurst v. 
Mon'iSf the estate would by that construction bo divisible into 
eight separate estates, and as the parties to take the property 
were also to take the name and arms, the result would bo to found 
as many small families all bearing the name and arms of Cranmer^ 
whereas the testatiix spoke of her estate as one and indivisible 
and to bo enjoyed in its entirety. 

So a devise of the testator’s “ property to A. and his children 
in succession ” has been held to give A. an estate tail although 
he had children at the date of the will (A). And a devise “ to 
my daughter A. to her and her children for ever,” she being 
with child at the date of the will, was held to make A. tenant in 
toil on the ground that the words “ to her ” would bp surplusage 
if the words “ and her children” were words of. purchase and 
not of limitation. “ To her,” &o. was read as the tenendum 
defining what estate A. was to take by the previous devise (c).] 

In Scale v. Bartered) Lord Almnley observed that, according 
to the report of Wild’s case in Moore (c), two of the Judges 
thought it was an estate tail in him, though there were children 
at the time of the devise; but probably it did not occur to his 
Lordship that the devise in that case was to A. and his wife, 
and after their death to their children, which it is now admitted 
on all hands gives an estate for life to the parents, with remainder 
to their children; so that the notion as to its being an estate 
tail was clearly untenable (/). Had the observation been applied 

[(&) TmvI of Tyrone v. Marquis of could, whether one child would Batibfy 
Waterford, 1 D. F. & J. G13. the word “children” in the plural; 

(c) 36L.J.,C.P.270, but see Oates d. Haiterley y. Jaehson, 

and in Ex. C3h., L. R. 3 C. P. 32. It 2 Str. 1172.] 
was doubted by Kelly, C. B., in this If) 2 B. & P. 48o, ante, 390. 

case, whether a child en ventre could be (e) 397, pi. 619, nom. £ieAardsony. 

considered in esse within the rule (as YardUy. 

to which vide sup. p. 186); and, if it (/) Sec also his Lordship’s observa- 
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to a devise to A. and his children simply, it might have had 
more weight. 


The word “ children ” seems to have been construed as a word 
of limitation (in a very obscure will) in Doe d. Gigg v. Brad- 

{v)i where a testator be'queathed a leasehold property to A. 
and B. for life share and share alike, with survivorship for life 
to A., and after their decease to the children of A., “ to be 
equally divided between them share and share alike, and to the 
survivor of them and their children;*^ it was held that these 
words were words of limitation, applicable to the gift to the 
children, (though there were children of such children living at 
the death of the testator (A),) and accordingly it was to bo con¬ 
strued as a gift to the children absolutely (i), with survivorship 
between them for life. 

This case has too much of peculiarity to authorize any general 
conclusion. Lord Sardieiche^ in Biifar v. Bradford {k)^ seems 
to have been adverse to the application of the rule in Wild's case 
to personal estate, where, he said, the effect of construing 
children to be a word of limitation must be, that the first taker 
would have all; and in Audsleg v. Horn Lord Camphell decided 
that the rule was not generally applicable to personal estate (/). 

In such cases, however, the point seems to bo immaterial; for 
as the rule only applies where there is no child to take jointly 
with the parent, and as the absolute interest in personalty passes 
without words of limitation, the result is, that the parent, as the 
only existing object at the time of distribution, would be solely 
entitled qu&cunque vid {m). 

[There is one class of cases, however, where the point would 
be material; that is, where there is a gift of an annuity to a 
person and his children. For though a simple gift of person¬ 
alty or of the, dividends or annual proceeds of a specified fund, 
passes the absolute interest to the legatee without words of 


tions upon Hodges v. Middleton, stated 
ante, in Seale v. Barter, 2 B. & F. 494, 
wlncm are susowtible of the same an¬ 
swer. [But a devise to A. for life, re¬ 
mainder to “ his children and so on for 
over, and for want of such children," 
over, is an estate tail in A., Trash v. 
Wood, 4 My. & Or. 328.] 

(y) 16 East, 899. [See e^ao Snowball 
V. Procter, 2 Y. & C. 0. 0.478 (to chil¬ 
dren and their children after them). 

(A) It does not appear whether any 
were living at the date of the will; 
possibly there were, as one of the chil¬ 


dren of A. was then marriedj 

i i) See rule discussed Ch. ALIY. 
k) Ante, p. 392. 

(t) 1 D. F. & J. 22G, affirming 26 
Beav. 195. See also Slone v. Maule, 2 
Sim. 490; Heron v. Stokes, 2 Dr. & War. 
89, 1 Con. & Law. 270; Sugd. Law of 
Prop. 236 seq.] 

(»i) See Cape v. Cape, 2 Y. & C. 643. 
And the result would bo the same in 
reference even to real estate under wills 
made or republished since 1837, as the 
fee would pass by such wills without 
words of limitation. 


397 


CHAP. ZXXTZn. 


Buie whether 
applicable to 
bequests of 
personalty; 


-to be¬ 
quests of 
personal an¬ 
nuities. 
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Wliat context 
'will give life 
interest to 
parent with 
lemainder to 
the children. 


“ CHILDREN,” ETC., AS WORDS OF LIMITATION. 

[limitation («); yet where an annuity is so given, the annuitant 
takes only for life (j?).] 

Indeed, mth respect to personal estate, an attempt has often 
been made [on slight grounds], and sometimes with success, to 
cut down the parent (according to Sir J. Leachh construction in 
Jfffery v. Ilomjicoocl) to a life interest, the children taking the 
ulterior interest by way of romaindor. Thus, in Crawford v. 
Trotter {q) (a decision of the same Judge), a bequest of 1,000/. 
reduced annuities to A. and her heirs (say children), was held to 
give a life interest to A., and the capital to her children, [the 
word “ heirs,” which was used as synonymous with'“ children,” 
importing that they were to take after her death. ] 

So, in Mor&e v. Morse (r), where a testator gave to his daughter 
A. and her children 5,0001. for their sole use and benefit, 3,000/. 
to be paid in one year after his decease, and 2,000/. after the 
decease of his wife, and appointed A. B. trustee of those sums for 
his daughter and her children; Sir Z. Shadiceli, V.-C., held the 
5,0001. to be in trust for tho daughter for life, and after her de¬ 
cease for all her children, whether bom in the testator’s lifetime 
or after his decease. 

[Again, in Vaughan v. Marquis of lleadfort (s) a testator be¬ 
queathed a legacy to A. and his children, to he secured'for their 
me, and Sir L. Shadu'cll, V.-O., held that, as the latter words 
were inapplicable to A., since he might have taken his share and 
secured it for himself, they could only mean that the fund was 
to bo secured for A. for life, and for his children aftenhis decease. 

So, where the testator shows that the children when- they take 
are to take the whole fund; as, where the bequest was in trust 
for A. (then an infant) and such younger sons as she might 
have in equal shares, and if but one, then the whole to such 
one (/); or to A. (then a spinster) and her children, but if they 
(which could only moan the children) should die without issue,, 
the whole to go ovct («): so, where tho children are to take 
in unequal shares, which is incompatible with a joint tenancy 


[(«) IleronM. Stokes, 2 Dr. &'W’ai‘. 89, 
12 Cl. & Fin. 101; Kerr v. Middlesex 
Hospital, 2 D. M. & G. 676; Bent v. 
Cullen, L. B., 7 Ch. 236. 

(p) Savery v. Dyer, Amb. 139; Yates 
V. Maddan, 3 Mac. & G. 532; and the 
rule is not altered by the stat. 1 Viet, 
c. '26‘,Kiehol8 r. llau'kes, 10 Hare, 342. 
As a personal annuity cannot bo en- 
'tailed, the limitation to children, if it 
attracted the rule in Wild's case, would 


create a conditionalfcc, Staffordy. Buck- 
ley, 2 Vo8. 170.] 

(q) 4 Mad. 361. 

(r) 2 Sim. 483. 

[(«) 10 Sim. 639. See also Combe v. 
Hughes, L. B., 14 Eq. 415; Ogle v. 
Corthom, 9 Jur. 325. 

(0 Garden v. Bultetieg, 2 Ed. 323, 
Aonb. 499. 

(w) Audsleu T. Hoi'u, 26 Bear. 196, 
1 D. F. & J. 226. 
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[with the parent (a?); or where the testator appears to contemplate 
that their title will arise, or that the class will he ascertained, at 
the death of the parent, os, in the case of a bequest to A. and 
B. and their children, “ without comprehending the husband of 
A. and B. unless they should die without issue ” (y), or to A. 
“ for the benefit of herself and such children as she then had or 
thereafter might have by her then husband ” (s);—in all these 
cases the parents were held to take a life interest with remainder 
to their children. And where the testator gave a pecuniary 
legacy in trust for A. for life with remainder to her children 
“ exclusive of the two eldestand then gave the residue to A. 
and her children, “including the two eldest,” the gift of residue 
was construed by reference to the pecuniary bequest («). The 
exclusion of the two eldest children from the latter being the 
only apparent reason for separating the two bequests. 

It was oven said by Sir J. Romilhj {b) that “ generally under 
a gift to a wife and her children, if there was nothing to denote 
the proportions in which they were to take, the most natural 
disposition was to give the property to the wife for her life, and 
afterwards to her children,” and he cited Crodictt v. Crockett (c) 
as having laid down that rule. In that case, however. Lord 
Cottenham expressly distinguishes a simple gift to the mother 
and her children from one where there is an indication, however 
slight, of an intention that the children should not take jointly 
with the mother (t?), and throughout his judgment it appears to 
be assumed that in the absence of all indication of such an in¬ 
tention concurrent interests will bo created. And such is clearly 
the law. Thus,] in Pyne v. Franklin (<?), where a testator gave 
200/. to each of his nieces and their children, to be paid within 
nine months after the death of his wife, amongst his nieces and 
their children, as his wife should by will appoint. The wife 
died without having made any appointment. The executors, 


[(*) Per Jamti, V.-C.^ Armti'ong v. 
Armstrongf L. P., 7 Eq. 622, approved 
by Lord Hatherley, L. P., 7 Ch. 257. 

(y)' Damon v. Doume, 16 Boav. 29. 
See also Zampley v. Blotver, 3 Atk. 396, 
post, Gh. XXXIX., 8. 1, n.; and cf. 
Fisher v. Webster, L. P., 14 Eq. 283. 

i s) Jeffery v. De Vitre, 24 Beav. 296. 
ti) Re Ow'en's Trusts, L. P., 12 Eq. 
I. I^e also Cator v. Cator, 14 Beav. 
463; and Parsons v. Coke, 4 Drew. 296, 
where nfb of acommg shares was 
governed by gift of original sh^s. 

(6) Salmon v. Tidmarsh, 6 Jur. N. S. 
1380, where, however, on the context 


the wifo and children were held to 
take concurrently. Soo also Ward v. 
Orey, 26 Beav. 485; and Lord St. 
Leonards' remarks cited ante, p. 390, n. 
Instructions, or an executory trust, for 
a settlement on A. and her children 
will be executed by making A. tenant 
for life with remainder to the children, 
lie Jicllasis' Tntsts, L. P., 12 Eq. 218; 
Cator V. Cator, 14 Boav. 463. 

(e) 2 Phill. 563, stated Vol. I., 
p. 401. 

(d) See 2 Phm. 565, 656.] 

(/’} 6 Sim. 458. 
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Parent and 
children take 
concurrently 
where no con¬ 
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tion appears. 
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Newill V. 

Neteill. 


Trust for 
separate use 
of parent, 
when it 
excludes the 
rule. 


Devises to 
sons not dis- 
tinguisliablo 
from devises 
to chiMren. 


“Son,” 

“ child,” 

“ daughter,” 
&c., where 


“ SON,” “ CHILD ’ WHERE WORDS Of LIMITATION. 

within nine months after her death, paid the legacies to the 
nieces, who afterwards died without having had any child. It 
was hold that the payment was properly made. 

[So, in NemU v. NeiciU (e), where a testator l^equeathed all hi6 
property, real and personal, to his wife for the use and benefit 
of herself and all his children, whether by her or by. his former 
wife, and appointed his wife and other persons his executors; it 
was held by Lord llaihcrley that the wife and children took os 
joint tenants; that this was the ordinary construction in the 
absence of a different intention being indicated in the will, and 
that although very small circumstances had been laid hold of, 
the more circumstance that had been urged in argument, of the 
wife being made trustee, was not enough to warrant the Court in 
presuming that the fund was intended to bo settled on herself 
for life, with remainder to the children. 

A declaration annexed to a bequest to a woman and her chil¬ 
dren, that she shall bo entitled for her separate use, is not sufii- 
cient of itself to exclude the general rule (/), unless it can be 
collected that the declaration is intended to affect the whole 
fund ((jr).] 

The same principle which regulates devises to children applies 
to devises to soj/.s, the only difference being that the estate tail, 
which the latter term, whore used as nomon collectiviinai, creates, 
will be an estate tail mah (//). A devise to A. for life, and after 
his decease to his sons, of course gives to A. an estate for life, 
with remainder to his sons as joint tenants, which remainder will 
bo either for life or in fee, according as the will is regulated by 
the old or the new law. 


II. We now proceed to consider a point which has often 
occupied the attention of the Courts, and still more frequently 
that of the conveyancing practitioner,—namely, whether the 


[(«.’) L. R., 7 Cli. 253, reversing 
Matins^ V.-C., L. R., 32 Eq. 432, and 
discussing the principal authorities.] 
Sco also 2)e Witte v. De Witte, 11 Sim. 
41; S'wAoh v. Torre, 6 Jur. 234; 

V. Blackmore, 10 Sim. 626; I’aiiie v. 
Wagner, 12 ib. 184; Bead v. Willie, 1 
Coll. 86 ; Cunningham v. Murray, 1 De 
G. £> S. 366; Gordon t. Whicldoii, 11 
Beav. 170; Beales v. Crisford, 13 Sim. 
692 ; Mason v. Clarke, 17 Beav. 126; 
Curtis T. Graham, 12 W. R. 998; Biltby 
V. Thompson, 32 Beav. 646; Fisher v. 


WebsUr, L. R., 14 Eq. 283. 

(/) Be Wittev.Be Witte, 11 Sim.41; 
Bustard v. Saunders, 7 Beav. 92, 7 Jur. 
986 ; Fisher v. Webster, L. R., 14 Ed. 
283. 

{g) Froggatt v. Wardell, 3 De G. & S. 
686 (a somewhat special case). See also' 
Freneh v. Freneh, 11 Sim. 257 ; Bain v. 
Leseher, ib. 397 ; which however in this 
respect are similar to Be Witte v. Be 
Witte and Bustard v. Saunders, sup. 

(h) i Bulst. 219, Beudl. 30.] 
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word “ son ” or “ child ” in the singular is a word of limitation; 
which, of course, is commonly its effect where used in a collective 
sense, i. e. as synonymous with issue male or issue general. 

One of the earliest cases of this kind is BifieUVn casr{f)f 
whore, upon a devise to “ A., and if ho dies }ioi having a son, 
then” over to the heirs of the testator, it was held that the 
,word “ son ” was used as nomen collectivum, and that the devise 
created an entail. 

So, in MilUner v. Robinson (k), where a testator devised to his 
■brother J., and if he should die having no son, that the land 
should remain over; it was held that J. had an estate tail. 

Again, in Robinson v. Robinson (7), where the testator devised 
his real estate to L. for the term of his natural life and no 
longer, provided he altered his name and took that of E. and 
lived at the testator’s house at B., and after his decease to sack 
son as he should have lawfullg to be begotten taking the name of 
E., and for default of such issue, then over to W. in feo; and 
the testator willed that L. might present whom he pleased to 
any vacancy in any of the testator’s presentations during his 
(L.’s) life, and that bonds of resignation should be given in 
favour of L.’s children who were designed for holy orders; and, 
after the same should bo disposed of as aforesaid, gave the pev- 
petuity of the presentations to the said L. in the same manner 
and to the some uses as he had given his estates. On a bill to 
establish the will. Sir J. Jehjll, M. E., hold that L. was entitled 
for life, remainder to his eldest, and but one, son for life, re¬ 
mainder in fee to "VV.; and Lord Talbot, on appeal, affirmed the 
decree. . But afterwards, a bill having been filed by the second 
son of L. (the first having died an infant), the Court of K. B., 
on a case sent by Lord Uardwicke, certified “ that L. must by 
necessary implication, to effectuate the manifest general inten¬ 
tion of the testator, bo construed to take an estate in tail male.” 
The Lords Commissioners, who succeeded Lord Ilavdidckc in 
the custody of the great seal, confirmed this certificate; and 
their decree was affirmed in D. P. after great consideration and 
\yith the concurrence of all the Judges. 


CHAP, xxxvm. 


used as 
nomina 
collectiva. 

To A., and if 
ho dio Ho^ 
having a ton. 


To J., and if 
ho dio having 
no son. 


To A. for life, 
and after his 
death “to 
such son as he 
shall have.” 


(i) Gtod by ITale, 0. J., in King 
V. Melling, 1 Ycnt. 231. [Seo also 
Andrew V. Andrew, 1 Ch. D. 410; with 
which eompore Bennett v. Bmmit, 2 
Dr. & Sm. 274, stated below. “Die 
wi^out having a son*’ is a phrase 
the construction of which seems now 
to be governed by 1 Tict. c. 26, s. 29, 

J.—^VOL. II. • 


as to which see Ch. XLI. s. 4J 
(A) 1 Moore, 682, pi. 939,' (said by 
Jesevl, M. R. (W. N. 1880, p. 14), to 
bo the same as BifieUVe case.^ 

(1) 1 Burr. 38, 2 Yes. 225, 1 Konyon, 
298, 3 B. P. C. Toml. 180 {Robinson v. 
Hicks). 


D D 
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Bemark on 
Robinton ▼. 
Robinson. 


To A., and. if 
she nianicB 
and has a sou, 
tlien to that 
son. 


“Son," held 
to he a word 
of limitation. 


“child,” “son,” “daughteb,” 

The authority of this case has long boon beyond the reach of 
controversy, not only from its having been decided by the 
highest tribunal, but in consequence of its frequent recognition. 
Lord Kmyon founded a groat number of decisions (»*) upon it, 
and though ho did not invariably advert to the true principle 
(sometimes laying an undue stress on the words “ in default of 
such issue”) which a long line of cases has established to be 
merely referential («), yet, in Doe v. Mulgrave (o), he distinctly 
treated the case as standing on the ground to which it has been 
hero referred. 

Again, in MeUinh v. MeUish {p)^ where the devise was in these 
words: “ Hamels to go to iny daughter C. M. as follows: in 
cane she marries and has a son, to go to that son; in case she has 
more than one daughter at her death, or her husband’s death, and 
no son, to go to the oldest daughter; but in case she has but one 
daughter, or no child at that time, I desire it may go to my 
brother W. M.” In a subsequent part of his will the testator 
added, “ Mrs. P. to receive 200/. a year from C. M., during the 
life of Mrs. P.” The question was what estate 0. M. took in 
Hamels. It was contended for her, on the authority of Wight 
v. Leigh {q), Wharton v. Gresham (r), Chorlton v. Craven (s), Son~ 
daifs case (/), and Wgid v. Lems (n), that she took an estate tail. 
On the other side it was insisted that C. M. took the fee by the 
effect of the annuity made payable by her (.r), and which fee 
was defeasible on either of throe events: first, if she married 
and had a son, it was to go to that son; secondly, if she had 
more than one daughter and no son, it was then to go to the 
eldest daughter; and, thirdly, if she had no child at all (or, it 
seems, if she had only one daughter), it was to go to W. M. 
The Court, however, held that C. M. took an estate tail male. 
Bayky, J., said, “ It may bo collected from the authorities that 
if the word son bo used, not as designatio persona, but with a view 
to the whole class, or as comprising the whole of the male de¬ 
scendants severally and successively, then it is the manifest 


(w) See llaij v. Coventry, 3 T. B. 86; 
Doe V. Applin, 4 ib. 82; Denn d. Webb 
V. Puckey, 6 ib. 303; Doe d. Candler v. 
Smith, 7 ib. 633; Doe d. Bean v. JTnlley, 
8 ib. 5; Doe d. Cock v. Cooper, 1 East, 
235. 

(») Seo post, Ch. XL. s. 3. In this 
obserration, which tlie writer has foimd 
it necessary often to make, ho leaves 
out of view the well-known operation 
of tlie words “in default of such issue" 
to create cross remainders among several 
tenantsin tail, which turns on a diflFcrcnt 


principle. 
ip) 5 T. B. 323. 

(/>) 2B. &Cr.520. Examine the case 
of Seaward v. Wilhek, 6 East, 198, in 
reference to this doctrine. 

(q) 15 Ves. 564, post. 

i r) 2 W. £1. 1083: ante, 389, n. 
s) Clt, 2 B. & Cr. 624, post, p. 407. 
t) 9 Bep. 127. 

»1 1 Atk. 432, post. 

(d And other grounds which were 
clearly inadequate. 
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intention of the testator to give an estate tail; and it is equally chap, zxxvm. 
clear that words are not to operate as an executory devise which 
are capable of operating in any other way. In this case the 
words are, * Hamels to go to my daughter C. M. as follows, viz. 
in ease she marry and has a son, then it is to go to that son.’ 

Now, if the word ‘ son ’ be used as nomen colleotivum, it would 
give to 0. M. an estate to continue as long as there should be 
any male descendants of her, and that would be an estate in tail 
male. I cannot find in the subsequent port of this will anything 
inconsistent with the construction that ought to be put upon it, 
if he had stopped hero.” Holroydy J., said the word “ son ” 
should be read any son. The Court afterwards certified “ that 
0. M. took on estate in tail male, with a reversion in fee (//), 
subject to other estates created by this will.” 

It is evident, from the concluding words of the certificate, that Remark on 
the Court considered the eldest daughter would take an estate YfeUishJ' 
in the event described. The intention expressed in favour of 
the eldest daughter, of course, would not operate to confer on the 
parent an estate toil which would descend to daughters. 

Again, in Doe d. Garrod v. Gari'od{z), where a testator by 
his will devised thus:—“As to my worldly estate, I dispose “Son” held 
thereof os follows: I give to my nephew T. Gt. all my lands, to 
have and to hold during his life, and to his sow, if he has onCy if 
noty to the eldest son of my nephew J. G. and to his son after 
him, if he has one, if not, to the regular mole heir of the G. 
family.” By codicil, stating that his nephew T. G. then had a 
son born, the testator gave all his lands to that son after his 
father’s decease; and to his “ eldest sow, if he has one ; but if he 
has no son, then to the next eldest regular male heir of the G. 
family.” It was held that by the will and codicil the son of - 
T. G. took an estate tail. Lord Tenterdeuy C. J., considered 
that the testator did not intend the estate to go over to the G. 
family while any issue male of his great nephew should remain, 
and that the giving an estate tail to the devisee was warranted ■ 
by Sondafs ease. 

So, in Doe d. Jones v. Davies (a), where a testator, after pre¬ 
mising that, should his daughter die unmarried, he would not 
have his estate sold or frittered away after her decease, but that 
it should be entailed, devised all his real estate to trustees, to 
permit his daughter, not only to receive the rents and profits 

(jf) She vas heir-at-law. {a) 4 B. & Ad. 43. 

(s) 2 B. & Ad. 87. 

D D 2 
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CHAP, xxzvxn. thereof for her own use, or to sell or mortgage any part, if oooa- 
eion required; but also to settle on any husband she might take 
the same or any part thereof for life, should he survive her, but 
not without his being liable to impeachment for waste or non¬ 
residence, or neglecting repairs. He then added, that should 
Word “child” “ my (laughter hove a child I devise it to the use of such child from 

licld to 1>G UBOd J Pi jj 1 a J JI •a 1 11 • J 

as nomen ^7 daughter 8 decease, with a reasonable maintenance 

coliectivum, for the education, &c. of such child in the meantime. Should 
an estate tail, uone of these cases happen, the testator devised the estate to a 
nephew, subject to a condition to reside, &o., and to his first and 
every other son, and in default he gave the estate to another 
person on a like condition, and his first and every other son. 
The will then proceeded as follows :—“ My will and meaning 
for having the house and farm occupied is for the sake of im¬ 
proving the neighbourhood as far as my poor abilities extend, 
which would bo otherwise proportionably impoverished, for pro¬ 
tecting the parish and supporting its poor. This I am persuaded 
is my daughter’s wish as well as my own, whom I by no means 
will to restrain as a tenant for life; but in case that either of the 
remaindermen should ill-treat her, or should bo likely to turn 
out an immoral man, or a bad member of society, she may, by 
the advice or consent of the trustees, set aside such an one hy 
her own will and testament, that my intention of doing good in 
the neighbourhood might not be defeated. I recommend it to 
my daughter, for tcant of issue to herself, not to leave in legacies 
ahovo five or six hundred pounds, and that out of my charge on 
Nevern,” (a distinct property of the testator), “ which I have 
also articled for, and entail the rest for the further support of 
this house.” At the time of the making of the will, and at the 
death of the testator, the daughter hod no child. It was held, 
that the word “cluld,” as here used, was nomen coliectivum; 
it being evident from the whole tenor of the wOl that the tes¬ 
tator intended that the estate should not go over to the devisees 
in remainder until the failure of issue of his daughter. The 
Court considered that the case came within the principle of 
those in which the word son had been held to be nomen coUec- 
tivum, particularly BifiekVs case. 

To this class of cases it is conceived also belongs the case of 
Raggett v. Beaty (b), where a testator devised a messuage to the 
use of C. (the second son of his nephew J.) to enter upon and 


(6) 2 M. & Pa,y. 512, 6 Bing. 243. 
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possess the same after the decease of his father, and ho directed cmp. xxxym. 
the said J. and G-. to pay the sum of 100/. within one year after 
his decease to A. and B. upon certain trusts; hut in case they 
did not pay the said sum, he ordered A. and B. to let the pre¬ 
mises and receive the rents until the 100/. should ho paid, they 
keeping possession of the deeds and not allowing the said J. and 
Gt. either to sell or mortgage any part of the premises until the 
legacies were all paid and G. was twonty-oiio years of ago; or, “In case A. 
\f in case the said G. should die and lea re no child lau'fally be- 
fjotten of^ his own body^ it was his will that the said A. and B. context: 
their heirs and assigns should sell the premises and distribute create an 
the money ariMng therefrom amongst his (the testator’s) brothers 
and sisters and C. and 1). or their heirs, in such shares as the 
trustees should think proper. The question sent for the oinnion 
of the Court of 0. P. was, what estate G. had upon tho death of 
his father. It was contended that G. took an estate tad as tho 
result of the apparent intention that tho estate should not go 
over unless there was an ultimate indefinite failure of issue of G.; 
and the cases relied upon for this construction wore those in 
which words importing a failure of issue had been so construed. 

On the other side it was argued that the intention to bo collected 
from tho whole will was, that G. should take an estate in fee, 
with an executory devise over in case of his not leaving issue at 
his death; and the argument for holding tho devisee to take a 
foe was founded mainly on the testator’s direction to tho devisees 
to pay tho 100/.; and no attempt seems to have been made to 
distinguish the word “ child,” as used in this devise, from tlio 
word “issue,” which occurred in the cited cases. The Court, 
however, certified that G. took an estate tail. 

This is the most signal instance in which an estate tail has Hcmark on 
been created by a devise over in case of tho prior devisee leaving • 

no child, though the tenor of tho authorities discussed in the 
present chapter and some others, especially Doe v. Webber (c*), 

(in which Lord Ellenborough made very little difficulty of con¬ 
struing the word “ children ” in such a position as synonymous 
with issuCf) had certainly paved the way to such a result. An 
example of this species of construction has since occurred (though 
with an assisting context), in Doc d. Simpson v. Simpson (t/), 
where a testator gave certain lands to his son A. his heirs and 

(c) I B. & Aid. 713. ^a\BO Hughes Witt, 2 Jur. N. S. 1226.] 

V. Sayer, 1 P. W. 634, ante, p. 198; (rf) 6 Scott, 770, 4 Bing. N. 0. 333, 

Wyld V. Lewis, 1 Atk. 432, post; [ roller 3 M. & Gr. 029. 

V. Carter, 4 £11. & Bl. 173; Coles v. 
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OEA7. xxxvm. 


Words refor- 
xing to leaving 
no childrsn 
hdd to mean, 
leaving no 


Question 
'Whether 
words refer¬ 
ring to failure 
of i$8M meant 
ehildrm, as in 
another gift 
in same will. 


“child,” “son,” “daughter,” 


assigns for evor; but if it should happen that A. should die 
without leaving any child or children^ he devised the estate to B., 
C., D., E. and F., their heirs and assigns for ever as tenants in 
common, with a limitation over to the survivors in case of any 
of them dying under age and without issue. And the testator 
in a certain event devised other property, subject to the. same 
mode of distribution among the five devisees over as the before- 
mentioned property given to A. “ in case lie died without 
It was considered by the Court that the testator had, by the 
latter clause, expressly declared the meaning of the prior devise 
to bo, if the first taker should die without issue (c). [They 
thought, however, that even without this clause there would 
have been strong grounds for coming to the same conclusion. 
And in Bacon v. Coshg (/), where a testator left “ his entire 
fortune equally divided between his two daughters, and directed 
that the portion of his youngest daughter should devolve, in case 
of her dying without children, to his eldest daughter and her 
children;” a similar construction prevailed, though there was 
no explanatory context, and the consequence was that the gift 
over was void as to the personal estate. The younger daughter 
never had a child {g)^ but the elder had two children living at 
the date of the will, and, in giving judgment. Sir J. K. Brucc^ 
V.-C., said that, according to the whole course of the decisions 
and tho plainest rules of construction, the younger daughter 
would have been held to take an estate tail in tho realty, and an 


{c) A strung iiistunco of refusal to con - 
struo the ■woi'd “iasiio” as synonjTnous 
with ehildrm occurs in the? case of Mnl- 
cohn v. Taylor, 2 B. & My. 416, as tlio 
testator had, iu reference to another 
subject-matter, clearly used the word 
issue in that sense. 

A. bequeathed tho residue of her 
funded property and her pinto to B. and 
C. for their lives, and after the decease 
of tho survivor to such of the children 
of C. as she should by deed nr will ap¬ 
point,* and iu default of appointment, 
tho residue of tho money iu the fimds 
to be equally divided among tho said 
ohildbeu; and, incase C. should die with¬ 
out issue as aforesaid, tho testatrix be¬ 
queathed her funded property and plate 
to certain persons. It was held that 
thewords “without issue as aforesaid,” 
in referenco to tho funded property, 

> -« —_____ 


meant without such issue ns were ob¬ 
jects of the prior gift, i. c., children, 
but that as to the plato, of which thcro 
was no gift to the children of C., tho 
words were to be constimed as import¬ 
ing a general failure of issue, and con¬ 
sequently that C. was absolutely en¬ 
titled. 

[(/) 4 Do G. & S. 261, See ^yan v. 
Morris, 2 LI. & Goo. 297, where thero 
was a devise to A. for life, with a gift 
over if he should die unmarried or with¬ 
out children. 

(y) So that if tho devise had been to 
her and her children, she would have 
taken an estate tail on the authority of 
WiUVs case, see 3 M. & Gr. 954. But 
this reasoning is not appHoable in case 
of personal estate alone, semb. Stone v. 
Maule, 2 Sim. 490; Audeley v. Mom, 
ante, p. 397.] 


* This power, it is observable, was not considered to raise an implied trust for 
tho children as to tho plate. 
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[absolute interest in the personalty, but for the words “and her cHAp.xxsnn. 

children” ooourring at the end of the will and applied to tho 

elder daughter, coupled with the fact that the elder daughter 

had children at the date of the will. This, however, he thought 

was much too slight and conjectural a ground for departing 

from a settled rule of construction.] 

An instance of the word “ child ” being constnicd ns quali¬ 
fying tho word “ heirs ” in tho preceding devise, is alfordcd by 
Bog d. Jeanad v. Bankier (A), whore a testator devised a certain 
property to A. and her heirs, //’.s/ze has amj child; if not, after "Ifshohaa 
the decease of herself and her husband, then to 13. and her heirs. 

It was contended that it was a devise in foe, upon the condition 
of A. having a child; but tho Court of Exchequer hold that she 
was tenant in tail. 

But it is not to be inferred from the preceding cases that a Wlicthor tom 
devise, definitely pointing out tho eldest, or any other individual iw^^asnomcm 
son, will (unaided by tho context) have the eiloct of conferring collcctivum. 
an estate tail on the parent. [If any doubt was thrown on this 
position by Chorlton v. Cmven (z), it is removed by Parker v. 

Tootal (k). Both cases arose on tho same wiU, in which] tho 
' devise was to Thomas C. during his natural life, with remainder 
to tho first son of the body of tho said Thomas lawfully begotten 
severally and successively in tail male of the name of 0., and for 
want of such lawful issue of that name either by his (testator’s) 
son Thomas C. or his son James 0., then tho testator devised tho 
estate to his daughters and their children, share and shore alike. 

Tho Court of IC. B., on a case from Chancery, certified Thomas 
to be tenant in tail imle, which was confirmed by Lord Phton; 
and in 1823 the Court of Exchequer came to the same decision 
upon tho same devise. 

In the absence of all infoiTiiation as to tho precise grounds of Remark on 
the decision it might seem that the devise to tho son had some ^ 

infiuonce on tho conclusion that Thomas C. had an estate tail 
male. The words “ severally and successively,” however, give 
rise to a strong suspicion that a devise to tho second and other 
sons successively in tail was inadvertently omitted: [and tho true 
construction of the will being again mooted in 18 GO, it was held 
in D. P. (/), that such a devise was necessarily implied by those 


(A) 7 M. & Weis. 292. Sco Goodtitle 
d. Cross V. Woodhutt, Willcs, 692. 

(<) 3 D. & Byl. 808, cited 2 B. & Cr. 
524. 

, [(4) llH. L. Ca. 143. 


{1)'Far Jeer v. Tootal, 11 H. L. Ca. 
143. The actual decision turned on u 
totally different point; but the opinions 
of Lords Westbury, Cranveorth, and 
Chelmsford (as stated above) were dc- 
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oiup.xxsvni. [words; and that the words “first and other sons” were not 
words of limitation enlarging the estate of Thomas, hut that 
they gave all the sons of Thomas successively estates in tail male 
by purchase in remainder after Thomas’ life estate. The deci¬ 
sion in K. B., according to which Thomas was tenant in tail 
male, and in which (understanding thereby tenant in tail male 
in remainder after the estates tail of his sons) the House was 
inclined to agree, was eonsidered to depend on the subsequent 
words “ in default of such issue of that name either by Thomas 
or James,” the word “ such ” being referred to “ male ” in the 
previous gift (wi).] 

Devise to A question of this kind was much discussed in Doe d. Burriu 

hel?SSt^'* (w)» where a testator devised a messuage to his kins- 

man S. 0. for his life, and after his decease to the eldest son of 
male. S. C., but for want of such issue, then to his (S. C.’s) daughters 

or daughter, share and share ahke, for ever; but in case his said 
kinsman had no issue, then to hold to S. C. his heirs and assigns 
for over. It was contended, on the authority of the last case, 
that the word “ son” was to bo construed as nomen colkctivimi ; 
and consequently that S. C. took an estate tail male, precedent 
to the general estate tail which was assumed to arise by impli¬ 
cation from the words referring to a failure of issue in the 
devise over (o). But the Court decisively negatived this con¬ 
struction, being of opinion that neither the devise to the eldest 
son alone, nor the words “for want of such issue” following 
such devise, created an estate tail. In none of the cases had 
there been that strict reference to a single individual which 
occurred in the case before the Court, except in Ohorlton v. 
Craven (^;), where considerable weight was probably attached 
to the expressions “ severally and successively.” 

[And in Bennett v. Bennett («?), where a testator devised all his 
property to his sister in fee simple, except one tenement, which 


[liberately given for the express pur¬ 
pose of discouraging future litigation, 
^omos never had a son, and no de¬ 
cided opinion was given whether he 
was tenant in tail in remainder after 
the estates expressly limited to his sons 
with vestwi remainders over (to which, 
however, the House inclined), or tenant 
for life only with contingent remainders 
over. Eifiier way he had acquired tho 
fee simple by recovery, and this was 
all that was decided in tho Court of 
Exch., Euahtm v. Craven, 12 Pri. 699. 
(>n) As to this last point, sec S. C., 


mentioned again, Ch. XL. s. 3, sub-s. 

|w) 1 Scott, N. R. 290, 1 M. & Gr. 
429. And sec Iloord v. Ibord, 3 B. P. C. 
Toml. 124. 

o) Ante, Chap. XVII. s. 6. 

p) Since explained in Parker v. 
Tootal, sup. 

[(;) 2 Hr. & Sm. 266. It was held 
that the sister’s flrst-bom spn took at 
his birth a vested fee simple subject to 
a condition subsequent which was void 
for remoteness. 
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she was to have for her life only, “ and afterwards to my sister’s ciup. xxxvin. 
eldest son on his taldng the name of M.; but should ho refuse 
to take that name, or my sister die icithout a son” then to P. on 
his taking the name of M., and so on to his heirs, each of them 
taking the name of M.; it was contended that “eldest son” 
taken with the gift over “ if my sister die without a son” gave 
the sister an estate tail: hut it was held by Sir R. T. Kinders- 
ley^ V.-O., that primarily “ eldest son” meant an individual; 
and that although it might hear the sense of issue male if the 
context required it, there was here no such context; on the con¬ 
trary, if “ eldest son” were so construed tho gift over if “ he” 
refused to take the name must also he road “ if all issue male” 
however remote refused—which could not he tho intention. 

As to the gift over “without a son” the V.-C. said it was exactly 
correlative to “ eldest son; ” it was the same thing whether tho 
testator said “ if she die without a son” or “ if she die without 


an eldest son;” since if she die without a sou she must die 
without an eldest son (r). 

. But in Forsbrook v. Forshrook (s), where a testator declared that Doviso to 
his real and personal property should be inherited by his nephews ' 

T. F. and C. F. during their lives, and after their death by their an estate tail, 
eldest sons for their lives, and so on, the eldest son of the two 
families of tho name of F. to inherit the aforesaid property 
for ever, and that each two of tho succeeding inheritors should 
inherit the property free from incumbrances; it was held by 
Lord Cairns and Sir J. Rolt^ L.JJ., that the words “and so on, 

&o. for ever” indicated a series of inheritances, and were words 


of limitation giving estates tail, not to the eldest sons of T. F. 
and G. F. (for they were expressly made tenants for life), but 
to T. F. and 0. F. by way of remainder after those life estates. 
That estates of inheritance were intended (it was added) was 
further shewn by the direction respecting incumbrances, which 
would have been unneoessoiy if the estates were only for life. 

In Lewis v. Ptixlcy (/), a testator devised his real estate in the 
county of P. to his eldest son John, for life, and to his eldest 
' legitimate son after his death; and in default of such issue, he 
gave it in like manner to his son Eiohard; and in case Richard 
had no Ugitimafe issue maU^ then in like manner to the offspring 


[(>•) Cf. Andrew v. Andrew, 1 Ch. D. 
410, where a gift over “ in default of a 
non’ ’ (following a to the eldest son) 
was held to mean a general failure of 
issue. But Bennett v. Bennett is dis* 


“To A. for 
life, and to 
his eldest son 
after his 
death,” held 
an estate tail 
in A. by foixe 
of subsequent 
devise in tail 


manner.’ 


tinguished by tho additional event of "in like 
refusal to take the name of M. 

(s) L. R., 3 Ch. 93. See also Jenhim 
V. llnglm, 8 H. L. Ca. 571. 

(0 IG M. & Wei. 733. 
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OEAP. zxzvm. [about to be bom of bis (testator’s) wife, and in default of such 
^ issue, to bis own right beirs. And bo declared that be made no 

provision for bis son Eiobord if John lived, because be knew be 
was otherwise well provided for. It was contended, on the au¬ 
thority of Boe V. Charltony that the devise to John and liis eldest 
son after him, gave John no more than an estate for life, and, 
on the authority of Goodtitle v. WoodhuU (w), that this could not 
be affected by the subsequent expressions in the devise to 
Eiobord: but the Court of Exchequer, while allowing the first 
branch of the argument, rejected the second, and held that the 
expression “ eldest legitimate son” was explained by the subse¬ 
quent part of the will to be nomen collectivum, and gave John 
an estate tail. 

But the case may be reversed, and the words “ eldest son,” 
or the like, which might otherwise have conferred an estate 
tail on the parent, may, by a similar argument, be confined to 
their literal meaning. By such referential expressions the 
testator is supposed to shew the sense in which he understands 
the preceding devise (a;).] 

[(«) Willcs, 692. of the Court of Exchequer on the sain 

(ir) Eant v. Ticyford, 9 Hare, 713, 4 will, 9 Hare, 730, n.] 

II. L. Cu. 517, overruling tlic decision 



PDF Compressor Pro 


( ) 


CHAPTER XXXIX. 


■ISSUE,” 'WHEBB CONSTBUED AS A WOBD OP LIMITA'nON. 


I. Devises lo a Derson and his Issue .— 
Dffect of Words creating a Te¬ 
nancy in Common,—of jrords of 
Limitation in Fee-simple, and 
other modifying Expressions. 

II. 1. Devises to A. for Life, with Ro- 
maiiider to his Issue.—Effect in 
theso Cases of —2. Superadded 


Words of Limitation. 3. Words 
of Distrilmtion and Modification 
with or without Words of Limita¬ 
tion superadded. 4. Clear Words of 
Explanation, —Issuo synonymous 
with Sotis and Childrett. 6. Devise 
over in case of failure of Issue at 
the Death. 


♦ 


I. “Issue” is nomen coUectivum, and a word of very extensive 
import. The term embraces descendants of every degree 
whensoever existent, and, unless restricted by the context, 
cannot be satisfied by being applied to descendants at a given 
period. The only mode by which a devise to the issue can bo 
made to run through the whole line of objects comprehended 
in the term is by construing it as a word of limitation 
synonymous with heirs of the hody^ by which means the 
ancestor takes on estate tail; an estate capable of comprising 
in its devolution, though not simultaneously, all the objects 
embraced by the word “ issue ” in its largest sense. 

Opinions certainly have differed as to the signification of 
the word issue. It has been denominated by some Judges («■) 
and writers a word of limitation; and a devise to A. and his 
issue has even been stated by an eminent Judge as “the 
aptest way of describing an estate tail according to the sta¬ 
tute ”(i) ; by others, “issue” has been called a word of pur¬ 
chase, or an ambiguous word (c). However, it is not from 
such dicta that the true legal acceptation of the word is to 
be collected, but from the adjudications fixing its ojficration. 
Unhappily, some discordancy prevails oven here, and on exa¬ 
mination of the cases will serve to evince that, in the enuncia- 


[(a) SeeperB., 15 M.&'Wels. 
272; Eoddy v. Fitzgerald, 6 H. L. Ca. 
823.] 

{b) Per Lord Thurhw, in Hockley v. 
Mawhey, 1 Yes. jun. 149. 

(c) 1^ judgment in Oingcr d. While 
V. White, WiUes, 348; Eoe d. Dodson v. 


Grew, 2 Wils. 324; Doe d. Cooper v. 
Collis, 4 T. R. 299 ; Earl of Orford v. 
Churchill, 3 V. & B. 67; Lyon v. Mit¬ 
chell, 1 Mad. 473; Tate v. Clarke, 1 
Beav. 105; DoeH. Gallini v. Gallini, 3 
Ad. & Ell. 340. 


“Issue” a 
word of limi¬ 
tation, when. 
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DEVISE TO ONE AND HIS ISSUE 


CHAP. XXZIX. 


Devise to A. 
and his issue 
simply gives 
estate tail. 


So, to a class 
and their 
issue. 

To A. and his 
issue liviiiff at 
his death, 
hold an estate 
tail. 


* To A. and 
his next or 
eldest issue 
male. 


tion of any general proposition on the subject, the utmost 
caution is requisite. [According to the latest decisions, however, 
“ issue ” is primd facie a word of limitation, equivalent to “ heirs 
of the body,” hut more flexible than these and more easily 
restricted in its meaning by the context (rf).] 

With regard to a devise simply to a person and his issue, no 
doubt can at this day be raised as to its conferring an estate tail; 
and it may be observed that such a devise is not (like a devise 
to a person and his children {e)) dependent on, or, it seems, in 
the least degree influenced by the fact of there being or not 
being issue of the devisee living at the date of the will, or at any 
other period (/). Upon the same principle as that on which, in 
the cases just referred to, the devisee is held to be tenant in tail 
where the property can reach the children in no other way, he 
is hero construed to take an estate tail at all events, namely, 
because there is no other mode by which the testator’s bounty 
can be made to flow to and embrace the whole range of intended 
objects. 

[So a devise to several persons and their issue (gr), or to a class 
and their issue (A), confers an estate tail.] 

It has even been held that a devise to A. and his issue Ikhuj 
at his death creates an estate tail in A. (<). In such a case it is 
clear the issue cannot toko as joint-tenants with him, since 
the objects are not ascertainable until the death of the parent. 
It is only through him that they can become entitled, and the 


[(rf) Per Wood, V.-C., Kay, 24,1 K. 
& J. 362. See* also Bradley v. Cart¬ 
wright, L. It., 2 C. P. t511.] 

(c) Ante, 389. 

(/) Itale, 0. J., in. King v. Melting, 
1 Vent. 231, says, “ though the word 
cliildreu may be made nomen collccti- 
vum, tlio word issue is nomcn collec- 
tivum of itself.” [See 5. O'., 2 Lev. 
58, 3 Keb. 95. This dictum seems to 
refer only to issue when taking ex¬ 
pressly by way of remainder: for, 
after stating the elfcet of a devise to B. 
and the issue of his body (B. having no 
issue at thq time) to be an estate tail, 
the C. J. adds, “I agree it would bo 
otherwise if there were issue at that 
time.” However (as Lord Hardivicke 
said, 3 Atk. 396) Wild's case was de¬ 
cided before it was fully settled that 
”issue”wa8a8proper a wordof limita¬ 
tion,as “heirsof the body”: and in 
Martin v. Swannell, 2 Bcav. 249, the 
question whether there was issue or 
not at the time of the devise appears 
to have been thought immaterial, since 


it was not adverted to. 

(y) Parkin v. Knight, 15 Sim. 83: 
the gift was to several or their issue, 
and “or” was road “and.” 

(A) Beaver v. Nowell, 25 Beav. 561 ; 
Campbell v. Bomkcll, 27 Beav. 325.] *It 
seems extremely probable that a de¬ 
vise to A. and his next or eldest issue 
male would now be held to give an es¬ 
tate tail male, though the contrary was 
decided in the early case of Lovelace v. 
Lovelace, Cro. El. 40, which cannot bo 
reconciled with later cases, especially 
J)oe V. Garrod, 2 B. & Ad. 87, ante, 
403. That a devise to A. and his next 
or eldest heir confers an estate tail, vide 
Sim. p. 326. But since Lees v. Mosley, 
1Y. & C. 689, stated post, establisliing 
the greater inflexibility of limitations 
to heirs of the body ihan limitations 
to issue, this must not be considered 
conolusivc. 

(i) University of Oxford v. Clifton, 1 
Ed. 473. [And see Jenkins r. Mvykes, 
8 H. L. Ca. 671, 686.] 
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AS TENANTS IN COMMON. 

case falls, ilioreforp, within the princi])le of the rule in WikVs 
eaaey namely, that the parent must take an estate tail in order 
to let in the other objects. Had the devise been to A. for life 
with remainder to the issue living at his death, the case might 
have been different (^•). All the objects might then have taken 
by purchase (/); [but even then, under a will made before 1838, 
the issue would have taken only estates for life ; whereas if the 
ancestor has an estate tail the issue has at least the chance of 
acquiring the inheritance by descent (m ).] 

So for the cases present little that can be the subject of con¬ 
troversy : but difficulty frequently arises from the introduction 
into the devise of expressions inconsistent with the course of 
devolution or enjoyment under an estate tail, as, that the issue 
shall take in equal shares, or as tenants in common y or that the 
estate shall go ovct' in case they die under twenty~onCy which has 
been regarded as inapplicable to issue indefinitely. If the 
Courts had uniformly rejected those inconsistent provisions as 
repugnant, immense litigation and discordancy of decision 
would have been prevented. This has been shewn to be now 
the established rule in regard to limitations to heirs of the body (n); 
and there might seem, upon principle, to be strong ground to 
contend for the application of tlio same doctrine to the cases 
under consideration. The word issue is not loss extensive in its 
import than heirs of the body: it embraces the whole line of lineal 
descendants; it is used in the statute Be Bonis (o), in some 
instances at least synonymously with heirs of the body, and the 
cases are very numerous in which it has been held to create an 
estate tail. It will be seen, however, that, in some instances, 


{k) See LethieuUier v, Tracy, 3 Atk. 
774, 784, 796, Amb. 204, 220, 1 Ken. 
66 . 

(/) Considering tbo inclination xnani- 
festM in some of the cases to constnio 
a devise to a person and his children 
as amounting to a devise to A. for life, 
with remainder to his children (ante, 
304, 39^, perhaps the readerwill not bo 
disposed to place implicit coniidmice in 
the adjudication that a devise to A. and 
his issue living at his decease nves to 
A. an estate tail. There would seem 
to be less difficulty in such a case in 
reading the gift to the issue as a re¬ 
mainder than in that of a devise to A. 
and his children. Such a remainder, 
though contingent, would not now be 
dostractible daring the life of A. At 
all events, there can scarcely be a doubt 
that the words in question applied to 
pertonal estate, would be construed in 


the manner suggested, namely, as giv¬ 
ing a life interest to A., with a contin¬ 
gent disposition of the ulterior interest 
to the issue living at his death; [and 
this seems to have been Lord ILard- 
wicke'a construction in Lampley v. 
lilou'cr, 3 Atk. 396, where he held that 
the gfift over on death without leaving 
issue explained the word issue in the 
gift ‘' tobVancis and Ann each ono-haU, 
and to their issue,” to mean such issue 
as was left at the time of the death. 
Ho denied that the issue took jointly 
with the parent, while at the same time 
he decided that there was no lapse, 
which there would have been if ‘ ‘ issue’ ’ 
had been taken as a word of limitation. 

(»») See Shaw v. Weigh, Crazier v. 
Crazier, and Kavanagh v. Morlantl, 
stated post.] 

(n) Ante, p. 363. 

(o) 13 Edw. 1, G. 1. 
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inconsistent 
with an estate 
tail. 


Lampley v. 
Blawer. 
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DEVISE TO ONE AND HIS ISSUE 


OBAS. XSXIX. 


To A. and his 
issue, as 
tenants in 
common, but 
in default of 
such issue, or 
in case they 
should die 
under twenty- 
one, over. 


the word imie has been diverted from its general legal acceptation 
by the occurrence of words of distribution, or other expressions 
which point at a mode of devolution or enjoyment inconsistent 
with an estate tail, and which have been decided to be insufficient 
to convert the term heirs of the body into children, or to prevent 
its conferring an estate tail. 

Some confusion arises in the cases from the neglect to dis¬ 
tinguish between a devise to A. and his issue in one unbroken 
limitation, and a devise to A. for life and after Ms death to liis 
issue. It is true they both converge to the same point, when 
issue is construed a word of limitation; but if, on the other 
hand, the issue are hold to bo purchasers, they must, it is con¬ 
ceived, take differently in the two oases; in the former jointly 
mth the parent, in the latter hy way of remainder after him; 
though certainly, in some of the oases, this distinction has been 
overlooked, and the Courts have shewn a readiness, even where 
the devise is to a person and his issue, not only to read “issue” 
ns a word of purchase, on account of words of modification 
inconsistent with an estate tail being found in the devise, but to 
hold the issue to take by way of remainder expectant on the 
estate for life of the ancestor. 

Thus, in Doe d. Davy v. Burnsall {j)), where a testator devised 
freehold and leasehold estates to M. and the issue of her body 
lawfully to be begotten as tenants in common (if more than one), 
but in default of such issue, or, living such, if they shoitld all 
die under the age of twenty-one years, and without leaving lawful 
issue of any of their bodies, then over to A.; M., before the birth 
of a child, suffered a recovery. It was held by the Court of 
K. B., that M. took for life, with remainder in fee to her children 
if she had any; but if she had none, or they died under twenty- 
one and without leaving lawful issue, then over; and that this 
remainder, therefore, being contingent, was barred by the 
recovery of M. The same devise afterwards came before the 
Court of C. P. (g), on a case from Chancery; and that Court 
certified that M. took only an estate for life (r), with con¬ 
tingent remainders over. Eyre, C. J., said, “ If it were not for 
the words ‘ if they shall all die under the age of twenty-one 
years,’ I should be of opinion that this must be construed to be an 
estate for life in M., remainder in tail to her issue as purchasers, 
with cross remainders to every one of that family, and then 


p) 6 T, B. 30. were entitled under the continent rc- 

(^) liumsall V. Davy, 1 B. & P. 215. mainders, the case not embracing that 
(r) The certificate does not state who point. 
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over ; but I am at a loss to know what to do with these words. <mp. xxxix. 
If I were perfectly satisfied with the rejection of the word 
* amongst ’ in Doc v. Applin («), I would reject them, and con¬ 
sider this as a devise over in case the issue of M. should die 
without leaving lawful issue of their bodies ” {f). 

So, in Doe d. Gilman y. Elvey {u), where a testator devised ToH. ^dhis. 
his real estate to his wife for life, and after her decease to his theifhefra, 
son H. and to the issue of his body lawfully begotten or to be fqttaliy io be 
begotten his her or their heirs, equally io he didded if more than * 
one; and if H. should have no issue of his body lawfully 
begotten living at his decease, then to A. in fee. H. survived 
the testator’s widow, and before he had any issue, suffered a 
recovery. The Court considered tho case as falling exactly 
within Doe v. Burnsall, the devise being in effect to the issue os 
tenants in common. It was held, however, that whether 11. 
took for life or in tad, the title imder tho recovery was good; 
the remainders in the former case being contingent, and conse¬ 
quently destroyed by it. 

Of those two cases it may bo observed that they decided Eemaikson 
nothing more than that A.’8 estate was either a contingent 
remainder after an estate for life, or a vested remainder after an 
estate tail, either of which was defeated by the recovery. The 
opinion of the Court upon the alternative of these propositions 
can hardly be considered as an af^'udication on the point here 
discussed. 

As there was no issue of tho devisee at the time of tho devise 
taking effect, the testator’s bounty could only be made to roach 
the issue (assuming that word to be intended for a word of pur¬ 
chase), under the joint devise to them and their parent, by 
giving him an estate tail, unless the gift to tho issue were con¬ 
strued as a remainder, which the Court undoubtedly seemed 
inclined to do; but it is difficult to reconcile such a construc¬ 
tion with tho principle of the cases establishing that even a 
devise to A. and his ehildren must, under such circumstances, 
be construed an estate tail in order to let in the ehildren (a;). 

w 

(s) 4 T. B. 82, post. the learned Judg^ to mean, in the first 

{t) It is evident that the word issue instance, either issue of a given class 
in this passage of the judgment is used or issue existent within a given period, 
in two senses, differing in oomprehen- i. e. either children or all issue born in 
siveness; for if used as nomen genera- tho lifetime of tho tenant for life, pro- 
liaaiTtmin in regard to the issue of M., bablj the latter, 
it is dear that such issue could never (») 4 East, 313. 
fail without involving the failure of (j:) Wild’s ease, G Co. 17; JDavie y. 
the issue of such issue. To render tho Steveus, Doug. 321 ; Seale v. Barter, 
sentence intdligible, we must suppose 2 B. & F. 486, ante, p. 390. 
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OHAP. xxxa. 'If tlie children could bo treated as taking by way of remainder, 
there is no necessity for having recourse to such a rule. If in 
such cases the Court is authorized to turn the devise to^tho issue 
into a remainder, the cases treated of in the present section 
cease to exist as a distinct class, and become blended with those 
which form the subject of the next section. The authorities, 
however, do not warrant any such conclusion, as the two pre¬ 
ceding oases are, for the reason already stated, scarcely to be 
regarded as adjudications on the point, and are unsupported by 
any subsequent cases. Indeed, in the only case that has sinoe 
occurred, in which the devise to the issue was concurrent with 
that to the ancestor, and not by way of remainder, the devisee 
was held to take an estate tail, although words of limitation in 
To A. and to fee were superadded. The case here referred to is Franklin v. 
to\hTL»r^f (y)> whore a testator devised to his grandson J., and to the 
such issue. issue of his body lawfully to be begotten and to the heirs of such 
issue for ever^ chargeable with a mortgage; but, if his said 
grandson J. should die without leaving any issue of his body 
lawfully begotten, then over; Sir J. Leachy V.-C., hold it to be 
an estate tail in J.; observing that the words “ dying without 
leaving issue” might of course be restrained by other expressions 
in the will to issue living at the death; as the general words 
“ in default of issue” might also be, hut not hj u'ords of limitation 
superadded to the issue. 

Although there seems to be considerable difficulty in reading 
a devise to A. and his issue, as a devise to A. for life with 
remainder to his issue, even when accompanied with expressions 
pointing at a mode of enjoyment inconsistent with an estate 
tail; yet it is not denied that a slight indication of intention in 
the context would be sufficient to induce such a construction, 
and the devise would then be brought within the scope of the 
authorities discussed under the next division. 


II. 1. We come now to the consideration of those oases in 
which a devise to A. for life, and after his death to his issue, 
becomes, by the operation of the rule in Shellefs case{z), an 
estate tail. 


To A. for life, 
remainder to 
the isBuo of 
hia b^dy, hold 
an Qstate tail. 


One of the earliest oases of this kind is King v. Melling {a), 
where a testator devised lands to A. for life, and after his 

(y) G Mad. 258, 2 Bli. 69, n. See also TaejJor v. Sayer, Cro. El. 742 ;* 

(z) Ante, p. 332. [Jordan v. tone, C Beav. 360.] 

(tf) 1 Vent. 226, 232, 2 Lev. 68, 61. 
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decease he gave the same to the mue of Jm hotly lawfully oiua>. xxxxx. 
begotten on a second wife; and for want of such issue to B. T 

and his heirs for ever, provided that A. might make a Jointure 
of the premises tQ such second wife, which she might enjoy for 
her life. Timden and liains/ord, JJ,, held it to be an estate for 
life in A., in opposition to Jlalef C. J., who delivered an elabo¬ 
rate and argumentative opinion in favour of an estate tail, 
which construkion was afterwards adopted by all the Judges in 
the Exchequer Chamber, reversing the judgment of the K. B. 

So, in v. Weigh {b), where the testator devised lands to To A. and D. 
his wife for life, and after her decease in trust for his sisters A. fortheirliye»; 

_ . if eithor dje 

and D., equally betwixt them during their natural UveSy without leaving isane, 

committing’ any manner of waste, and if either of his sisters 

happened to die leaving mue or issues of her or their bodies estate tail. 

lawfully begotten, then in trust for such issue or issues of the 

mother’s share, or else in trust for the survivor or survivors of 

them, and their respective issue or issues; and if it should 

happen that both his said sisters died without issue as aforesaid, 

and their issue or issues to die without issue lawfully to he 

begotten (c), then over. The chief question was whether this 

was an estate for life, or an estate tail in the sisters. It was 

adjudged in D. P. (affirming a judgment of the Court of Great 

Sessions for Flintshire, which had been reversed in B. R.), that 

the devise created an estate tail (d). 

In Ginger v. White (<?) Willes^ C. J., questioned this decision; 
but subsequent cases have placed its authority beyond all 
doubt (/). 

[In Haddelsey v. Adams (</), the devise was to the testator’s 
four granddaughters os tenants in common for life, with benefit 
of survivorship, the remainder to trustees and their heirs upon 
trust to support the contingent remainders thereinafter limited, 
remainder to the issue male of the granddaughters successively 
lawfully to be begotten, and in default of such issue to the 
testator’s right heirs for ever. Sir J. Bomilly^ M. R., held that 
the granddaughters took estates tail.] 


(i) 2 Stra. 798, 1 Barn. B. B. 64, 
1 Eq. Ca. Ab. 184, pi. 28, 3 B. P. C. 
Tonu. 120. [Vide ante, p. 385 n.] 

(e) As these words would raise an 
implied gift in the issue of the issue, the 
ease maj be classed with those in which 
words of limitation in tail are super* 
added to the devise to the issue. See 
also Franiav.J^cf, 3 Bear. 182, post, 
[(d). This seems to have been one of 

J.—VOL. II. 


those cases where lay Lords voted on a 
question of law and decided it against 
the opinions of a majority of the 
Judges, only three of whom held it an 
estate tail, and »in« an estate for life.] 
fe) Willcs, 359, post. 

(/) See oases passim in the sequel 
of this ch^ter. 

[(y) 22 Beav. 266.] 


E E 
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DISVISE TO ONE, WITH UEMAINUER 


ORAF. XXXIX. 

lEffect of 
words of 
limitation 
superadded. 

^0 the Imn 
male of tho 
body of sucli 
issue male. 


To tho hexre 
male of the 
body of tho 
issud male. 


Observations 
upon Roe v. 
Orew and 
Rackhouee r. 
Wells. 


II. 2. It is clear, too, that imie is not converted into a word 
of purchase hy the addition of words of limitation, descriptive of* 
heirs of the same species os tho issue described (4). Thus, in 
Hoe d. Dodson v. Grew (i), where a testator devised unto his 
nephew G. for his natural life, and after his decease to the use 
of the male issue of his body lawfully to he begotten and the 
heirs male of the body of such issue male, and for want of such 
male issue, then over; the Court of C. P. held that G. took an 
estate tail. Wihnot, C. J., said that the intention certainly was 
to give G. an estate for life only; but the intention also was 
that as long as he had any issue male the estate should not go 
over (4); and if we balance tho two intentions, the weightier is 
that all tho sons of G. should take in succession. Clive, J., said 
too great a regard had been paid to the superadded words 
“ heirs male of tho body of such heirs male.” Bathurst, J., 
laid it down as a rule, that where tho ancestor takes an estate of 
freehold, if the word “ issue ” in a will comes after, it is a word 
of limitation. Gould, J., observed that the word is used in the 
statute De Bonis promiscuously with the word “heirs that the 
term “ issue ” comprehends the whole generation as well as the woi'd 
“ heirs ” (of the body), and, in his judgment, the word “ issue” 
was more properly a word of limitation than a word of purchase. 

This cose (which has always been regarded as a leading 
authority) seems to have overruled Backhouse v. Wells (/), where 
the devise being to J. for his life only, without impeachment of 
waste, and after his decease then to the issue male of his body 
lawfully to be begotten, if God should bless him with any, and 
to the heirs male of the body of such issue lawfully begotten; 
and for default of such issue, over; it was adjudged that J. took 
an estate for life, and that the limitation to the issue was a 
description of the person who was to take the estate tail. 

It would be idle to attempt to distinguish Backhouse v. Wells 
from Boe v. Grew, on tho ground of the words “ only,” and 
“ without impeachment of waste,” and “ if God shall bless him 
with any.” The two first expressions merely shew that the 
testator intended to confer an estate for life, and nothing more, 


(A) See same rule as to heirs of the 
body, ante, 359. 

(i) 2 Wils. 322; better reported 
"Wilm. 272. See al^ Shaio v. Weigh, 
in the text. 

ik) Or rather that the issue should 
take it. 

(0 1 Eq. Ca. Ab. 1B4, pi. 27, Fort. 


133. [It has been suggested by Sir E. 
Sugden, 3 Jo. & Lat. 57, that the Court 
may have considered the word “issue” 
as used in the singular number, on the 
ground that aocoKhng to 10 M^. 181, 
the remainder was * ‘ to the heirs males 
of that issue.” As to “ issue” In the 
singular sec below, p. 419.] 
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which sufficiently appeared by the express limitation for life, chap, xxxxx. 
"and the last words are obviously implied in every gift of this 
nature. 

The authority of lioe v. Grew has been confirmed by TIodgson 
V. Merestf where the devise was to A.-for the tern^of his natural 
life, and, after his decease, then to the issue of his body, and to 
the heirs of the body of such issue, with remainders over; and 
it was held that A. took an estate tail {m). 


It is also established, that the addition of a limitation to tho Sujjeradded 
heirs general of the issue will not prevent the word “issue” 
from operating to give an estate tail as a word of limitation («). general oi the 
This position, indeed, may appear to bo encountered by the 
well-known case of Loddington v. Kime (o), where under a devise A. for life, 
to A. for life without impeachment of waste, and in case he i8^^male«»d 
should havo any issue male, then to such issue male and his heirs heks, and 
for erer^ [and if he die without issue male, then to B. and his 
heirs,] it was held that A. took an estate for life onh/^ with a 
contingent fee to his issue male. 

It will require some very fine-spun distinctions to reconcile tliis To A. for life, 
case with subsequent decisions. In King v. Burchell {p) the hi^*^emalo 
testator devised [his houses at Maidstone] to J. for his life, and ^eW^eltate* ^ 
after the determination of that estate unto the issue male of the tail in A. 
body of J. lawfully to bo begotten and to their heirs, and, for 
want of such issue, over; and if J. or his issue should alien tho 
premises they were charged with 2,000/.; Lord Keeper llcnlcy 
held that J. was tenant in tail, and that tlio proviso was repug¬ 
nant and void: ho distinguished Loddington v. Kime because Loddington\. 
there the remainder was expressly contingent ; [and because the tinguiah^ by 
word “his” was used instead of tho word “ their” in the limita- Henley, L. K. 
tion to the heirs of the issue, whereby it appeared that one par¬ 
ticular person was pointed at, and that all the issue were not 
intended to take. This force of the word “ his ” is noticed by 
Lord Raymond in Goodright v. Pulhjn {q), where, however, he 


(/m) 9 Price, 556. [So stated in 
marginal note only. Seo also Irwin v. 
Cuff, Hayes, 30 ; with which compare 
lloehlcy v. Mawbey, 1 Vcs. jun. 143, 
post.] 

(n) See same rule as to heirs of the 
body, ante, 360. 

{Q 1 Salk. 224, Ld. Raym. 203, 
[3 n. F. C. Toml. 64 nora. BamardU- 
ton T., Carter,"] 

a l Ed. 424, Amb. 379. [The de- 
ere referr^ to is tho second one 

E 


in tho will, namely, of the Maidstone 
estate. The case, so far as it relates to 
tho first devise, properly belongs to the 
next division of this section. No dis¬ 
tinction was taken between tho two, 
though, as we shall hereafter see, th^ 
would now be considered to have dif¬ 
ferent effects. 

{q) 2 Stra. 731, stated ante, 360. 
Ana see per Sir B. Sngden, 3 Jo. & Lat. 
67, cited above, n. (I).] 

F. 2 
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OIUP. XXXIX. 


Bemark on 
loddington v. 
Kime. 


To S. for life, 
remainder to 
her issue and 
their heirs, 
held estate for 
life in S. 


Remark on 
J)oev, CoHis. 


To A. for life, 
remainder to 
his issue and 


DEVISE TO ONE, WITH EEMAINDER 

[referred the word to the ancestor. If Loddington v. Kim is 
referable to these special grounds, it is not opposed to the posi¬ 
tion above laid down. A.s to the other] distinction taken by the 
Lord Keeper, it may be asked, is not every remainder to a class 
contingent in this sense, namely, as respects the event of there 
being objects to claim under it. Upon this principle. Sir W. 
Granff in JUlfon v. Fason (>•), hold that the words “ if any,” an¬ 
nexed to a limitation to the heirs of the body, did not vary the 
construction. It is futile, therefore, to attempt to preserve 
Loddington v. Kime by any such distinction. 

Another decision which may seem to militate against the rule 
before laid down is I)oe d. Cooper v. Collis (s), where a testator 
devised to his daughter E., and to S. the wife of W., to be 
equally divided between them, not as joint-tenants but as tenants 
in common, viz. the one moiety to E. and her heirs for ever, and 
the other moiety to S. for the term of her natural Ufe^ and after 
her decease to the issue of her body lawfully begotten and their 
heirs for ever. There was no devise over. The question was 
whether S. took an estate tail or an estate for her life^ with 
remainder in fee to her children {f ); and the Court decided in 
favour of the latter construction. Lord Kenyon observing tha^ 
issue was either a word of purchase or of limitation, as would 
best answer the intent of the devisor; and he remarked that 
the property was to he equally divided^ which it would not be if 
S. were held to take an estate tail; for, in that case, the rever¬ 
sion in fee of that moiety would bo again subdivided between 
the heirs of the two daughters. 

It is difficult to accede to the reasoning which ascribed to 
the words of division this influence on the construction, since 
they were merely applied to the eorptis of the land, not to the 
inheritance. At aU events, it is enough for our present purpose 
to shew that the case was decided upon special grounds, and 
not in opposition to the doctrine that a limitation to the heirs 
of the issue superadded to the devise to the issue” is inopera¬ 
tive to vary the construction. As such, indeed, it would have 
been clearly overruled by subsequent cases. 

Thus, in Denn d. Webb v. Puchey (u) the testator devised to 
his grandson N. for life without impeachment of waste, and 

tr) 19 Yes. 73. [See also Marshall pear that there were any other issue 
V. Orime, 28 Bear. 375.] who could have taken; it is most pro- 

g ) 4 T.^ B. 294. bable there were not, as the eldest 

t) nus oimo is not an anthority child was only sixteen when S. levied 
that " issuo” in such a limitation is to a fine mr eoutiUtnee, & 0.3 
bo read “children,” for it does not ap> (>/} 5 T. B. 299. 
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after his decease to the ksm male of Jm body lawfully begotten 
and to the heirs and assigns of such issue male for ever; and in 
default of such issue male, then over. N. suffered a recovery, 
and the question raised was whethor,^ under the devise, ho was 
tenant in tail or tenant for life only. The Court held that the 
general intention of the testator was that the male descendants 
of his grandson N. should take the estate, and that none of 
those to whom the subsequent limitations were given should 
take until all such male descendants were extinct, and to 
effectuate this it was necessary to give him an estate toil; for 
if his issue took by purchase. Lord Kenyon thought it would bo 
difficult to extend it to more than one {x)f and that even if the 
words comprehended all the male issue as tenants in common 
in tail, yet that would not have answered the devisor’s intention, 
because there were no words to create cross remainders between 
them (y). But it was held, even if the issue would have taken 
by purchase, yet that, being a contingent remainder, it was 
destroyed by the recovery which was suffered before the birth 
of issue, so that the defendant, who claimed under the recovery, 
was entitled qu&cunquo viS, datS, (s). 

So, in Fi'ank v. Stovin (a), where a testator devised to B./or 
life without impeachment of waste, with power to make a jointure 
to any future wife, and after his decease then to the use of the 
issue male of the body ofB. lawfully begotten and to be begotten 
and their heirs; and in default of such issue, then over. B. had 
issue, and afterwards suffered a recovery. Lord Ellenborough 
was of opinion that the case was governed by Roe v. Grew^ and 
accordingly that B. took an estate tail. 

[And if the addition of formal words of inheritance will 
not prevent the word issue from operating as a word of limi¬ 
tation, still less {b) will informal words do so though sufficient 


(«)' He is made to say, " It has been 
contended that N. took only an estate 
for life; if so, what estate was given 
by the words, ‘to the issue male of his 
body lawfully begotten, and the heirs 
and assigns of su^ issue male?’ Was 
it to extend to more than one son? It 
would be difiicidt to extend it to more 
than one, andiconceive that the eldest 
must have taken the absolute interest in 
the estate. But that would have de* 
feated the devisor’s intention, because 
if it had descended {Qu. devolved ?) to 
that one son, and ho had died without 
makiug any disposition of it, it would 
have gone over to the other sons of the 


devisor,” i. c. by descent, for if it were 
a devise in fee to the son, of course uo 
remainder could be limited on that es¬ 
tate. 

• (y) They would clearly have been 
implied, but there seem to have been 
insuperable obstacles to the suggested 
construction. 

[(c) Since 8 & 9 Viet. c. 106, s. 8, 
no act of the tenant for life before issue 
born can now destroy subaoquent con¬ 
tingent remainders. See Oh. XXVI.] 
{a) 3 East, 548. [Sec also Sturge v. 
Sturge, 12 Bcav. 230. 

(A) See Fuller v. Chainier, L. R., 2 
Eq. 682, ante, p. 328. 
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CHAP, zxxix. 


to the heirs 
and assigns of 
such issue, 
held an estate 
tail in A. 


To B. for life, 
remainder to 
Ills issue male 
and their heirs, 
held an estate 
tail. 
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CHAP, xxzix. 


Effect of limi* 
tation over 
*4n default of 
Buch issue.” 


DEVISE TO ONE, WITH REMAINDER 

[to cany the inheritance, such as “ all my interest” (c) or “ for 
ever” («/).] 

It should he observed that in IVank v. Stovin {e) Le Blanc, 
J., made a distinction between that case and Benn v. Puckey (/) 
and the case of Doe v. Collin {g), by reason of the limitation 
over “ in default of such issue,” which occurred in those cases. 
[This distinction has boon the subject of much discussion. On 
the one hand reference is made] to the cases discussed in the 
next chapter establishing that this expression, following a devise 
to any class of issue refers to those objects; [and it is argued 
that] if in the case of a devise to sons or children, and in 
default of such issue over, the clause introducing the devise over 
is inoperative to vary the construction of the prior devise, how 
can it have more power whore following an express devise to 
issue explained by the context to mean sons or children ? The 
two cases [it is said] aro identical in principle: and to say that 
tho words “ in default of such issue ” refer to the objects of the 
prior devise, whoever they may be, and that those objects mean 
issue indefinitely by the effect of the words in question, seems 
very much like reasoning in a circle (k). [The answer is, that 
when it is a question whether the general term “issue” is or is 
not explained by the context to mean children, the ir/iolc context 
must be taken into account, and that it is no more permissible 
to exclude the words “ in default of such issue” from considera¬ 
tion than any other part of tho context. Nearly every Judge 
who has had to construe a devise to issue, and has found such a 
clause in tho will, has expressly relied on it as one ground for 
giving the ancestor an estate tail; and in Woodhouse v. 
Ucn'ick (/) Sir W, P. IFood distinctly asserted its importance 
as a material part of the context. Of course its absence is not 
conclusive in favour of construing “ issue ” as a word of pur- 


[(c) Manning v. Moore, Ale. & Nap. 
06. 

{d) Gr{ffll/ix V. Ecan, 6 Bcav. 241.] 

(c) 3 East, 551. 

{ f) Aute, 420. 

G) Ib- 

[(A) The argument is Mr. Jarman's, 
who concluded that,] if in Ihe v. Col- 
lis “ issue ” was properly construed to 
mean children, the words ” in default 
of such issuo” in Denn v. PueJeey and 
Fraitk v. Stovin ought, according to tho 
cilass of cases just mentioned, to have 
been read in default of such children: 
but that os they were not so construed 
it followed that Doe v. CoUis, as far as 


it rested on tills distinction, was over* 
nilcd. [The whole argument was ob¬ 
viously directed against Lord Kenyon's 
method of dealing with these cases, 
viz. first inferring from the superadded 
words of limitation or dismbufion, 
without taking into accoimt the gift 
over in default of issue, that “ issue” 
was used for “children” (which he 
called the particular intent), and then 
sacrificing that in order to give effect 
to the “ general intent,” which ho in¬ 
ferred from the gift over in default of 
issue: seefurtherClh.XL.,B.3, subB.4. 
(i) 1 E. & J. 352, stated below. 
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[ohase, and falls far short of reconciling' Doe v. Collh with other 
authorities, which have established that] a devise to A. for life, 
remainder to his issue and the heirs of such issue with or without 
a limitation over, confers an estate tail on A. (/i). [Lord St. 
Leonards is sometimes cited as if he had laid do^vn a contrary 
rule: but what he says is “ a devise to A. for life, with remainder 
to his issue, with superadded words of limitation in a manner in- 
consistent with a descent from A. will give the word issue the 
operation of a word of purchase” (/). 

But, os already shewn (/m), if the superadded words of limi¬ 
tation narrow the course of descent, they convert even “ heirs of 
the body ” into words of purchase, since “ it is absolutely im¬ 
possible by any implied qualification to reconcile the superadded 
words to those preceding them, so as to satisfy both by construing 
the first as words of limitation ” {n). This principle appears to 
be equally applicable where the prior word is “ issue.” In 
Hamilton v. West (o), where there was a devise to A. for life, 
with remainder to her first and other sons in tail male, with 
remainder “ to the issue female of the said A. and the heirs of 
their hodiegj with remainder over: it was held, by Smitlij M. K., 
Ir., that A. did not take an estate in tail female expectant on 
the estates tail of her first and other sons, but that the daughters 
of A. took estates in tail general by purchase, the limitation to 
the heirs general of the bodies of the issue being inconsistent 
with an estate in tail female in the ancestor. 

Here, it will be observed, the superadded words of limitation 
(heirs of the body) were more extensive than those upon which 
they were engrafted (issue female) ^ and might have been satisfied 
in a qualified sense without attributing to them the effect of 
changing the course of descent; just as in the case of a devise to 
A. for life, remainder to his issue or to the heirs of his body and 
their heirs general^ in which case “ issue ” is a word of limitation 
notwithstanding the superadded words, the reason given being 
that “ the superadded words are not contrary to or incompatible 
with the preceding, but in their general sense include them; and 
there -is no improbability in the supposition that they were used 

[(A) See acc. per liord Cranveortht (0 Montgomery v. Montgomery^ 3 Jo. 

Parker v. Clarke^ 6 D. M. & G. 109;] & Lat. 57, stated below. 

Hayes, Inq. 302. [Cf. PhiUipa v. (w) Ante, p. 362. 

Jttinet, 2 Dr. & Sm. 404, 3 D. J. & S. (») Foa. C. B. 183. 

72 (esecutoiy articles for settlement). (o) 10 Ir. Eq. Bep. 75. 
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CIUP. XXZIX. 


Words of 
modification 
inconsistent 
with an estate 
tail. 


Devise of 
estate to W. 
for life, re¬ 
mainder to 
and amongst 
his issue, and 
in default of 
issue, over, 
held an estate 
tail. 


Bemark on 
Doe T. Applin. 


DETISB TO ONE, WITH EEMAINDER 

[in tHe same qualified sense as the preceding; and then both may 
be satisfied by tahing the first as words of limitation ” (j). How¬ 
ever, this construction does not appear to have been applied in any 
decided case where the superadded words indicate a special course 
of descent, loss general than one in fee-simple; and it is not im¬ 
probable that the doctrine of Hamilton v. West will be supported 
as well where the preceding words are “ male ” or “ female heirs 
of the body ” as where the more fiexible term “ issue ” is used.] 

II. 3. It might soom upon principle to follow that words of 
distribution annexed to the devise to the issue, or any other 
expressions prescribing a mode of enjoyment inconsistent with 
the course of descent under an estate tail, would be no less 
inoperative than superadded words of limitation to turn ** mtie ” 
into a word of designation; and such undoubtedly is the doctrine 
of some at least of the coses. 

Tims, in Doe d. Blandford v. Ap 2 }Un{r)f where a testator 
devised an estate at A. to W. for life, and after his decease to 
and amongst Ms issite, and in default of issue, over; it was held 
that W. took an estate tail: Lord Kenyon and Bulkr, J., rea¬ 
soned much on the words limiting over the property, and the 
latter admitted that in rejecting the words “ and amongst,” they 
wont beyond any of the preceding oases. GrosCj J., referred the 
decision to the broad (and, it is conceived, the true) ground, 
that the word issue was a word of limitation, and different from 
cMldreUf citing the declaration of Bainsford, J. (s), “that the 
word issue is ex vi termini nomen colloctivum, and takes in all 
issues to the utmost extent of the family, as far as the words heirs 
of the body would dof 

The authority of Doe v. Applin was denied by Byre^ 0. J., in 


[(?) Fearne, C.R.184, ante, p. 363.] 
(r) 4 T. B. 82 ; and see 8 T. B. 8, n. 
[See also Xi/ig v. AiircMl, 1 Ed. 424, 
4 T. B. 29d, n., 3 T. B. 145, n., Amb. 
379, Seri. Hill’s MSS. Vol. V. pp. 522, 
633, and Fearne C. B. 164. But it is 
not easy to collect from these different 
loports whether Lord HenlegU opinion 
in favour of an estate tail refciiod to 
the devise of the llunton estate (in 
which both words of distribution and 
words of limitation were superadded to 
the (rift to the issue of J. H.}. If it did, 
it is m point on the question discussed 
in this section. It was so treated by 
Wood, V.-C., in Woodhoute v. Merrick, 


1 K. &J. 352, stated post, and by Sir 
F. Sitgden in Montgomery v. Montgomery, 
3 Jo. & Lat. 68, 59, and questioned by 
both those Judges. But it may be ob¬ 
served that, whatever the weight.due 
to an opinion of Lord Merdey, the case 
did not require a decision of the ques¬ 
tion, the decree dismissing the bill 
being amply warranted by the illega¬ 
lity^ of the proviso upon whidi the 
plaintifl’s claim was founded, see per 
Lord Loughborough, Jaeoba v. Amyatt, 
13 Ves. 481, n., and per Sir F. Sugdm, 
ubi Bim.] 

(a) Finch, 282. 
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Burntall v. Lmy (t) and [doubted] by Lord [laughhorough"], in 
Jacobs y. AmyaU{u)f but it is now indisputable (x). The fact 
that Lord [^ughhoroughly in deciding Jacobs v. Amyatiy [where 
the words used were “ heirs of the body,”] found it necessary to 
question JDoe v. Applin^ shews that ho saw no distinction be¬ 
tween devises to heirs of the body and issuCf in regard to the 
effect of superadded expressions. 

So, in Doe d. Cock v. Cooper (y), where a testator devised 
lands to his nephew B. for the term only of his natural life, and 
after his decease he devised the same to the lawful issue of B. 
as tenants in common; but in case B. should die without leaving 
lawful issue, then after his decease the testator devised the lands 
to G. in fee. It was held that B. took an estate tail, to accom¬ 
plish the general intention, and by implication from the words 
devising over the property in case B. should die without issue (s). 
In this case, even if the issue took as purchasers, the contingent 
remainder to them hod been destroyed by a recovery suffered by 
B.; but the Court decided the case unreservedly on the other 
point. 

With the two preceding cases may, it is conceived, bo classed 
the case of Ward v. Devil (rt), where a testator devised a mes¬ 
suage, &c., called B., to his son W. during his life, adding “ in 
case ho has issues then it is my wiU that they should jointly 
inherit the same after his decease.” After other bequests the 
testator devised over the whole of his property upon W.'s dying 
without issue. It was held by Alcmnder^ C. B., that W. took 
an estate tail in B. 

It must bo admitted that in Doe v. Applin and Doe v. Cooper 
Lord Kenyon and most of the other Judges distinctly grounded 
their judgment on the intention appearing by the words devising 
the property over, that the estate should not pass to the ulterior 
devisee until a failure of the descendants of the first taker (i). 


(<) 1 B. & P. 215, ante, 414. 

(m) 4 B. 0. 0. 642, [13 Vca. 479 n., 
post, Ch. XLIV., (personalty).] 

[(jr) Except when viewed with rela¬ 
tion to the distinction introduced by 
later cases (see post), that as the devise 
was of “ an estate,” the issue taking by 
purchase might have taken the fee, and 
therefore the ancestor ought to have 
ti^en only for life.] 

(y) 1 East, 229. 

(s) Notwithstanding that Mr. Justice 
in Doe v. Applin (ante, 424), 
argu^ so clearly upon “issue” being 
a word of limitation, he here assumed 


it to mean children. 

(ff) 1 Y. & J. 612. 

[(6) Mr. Jarman’s original text con¬ 
tinued thus:] “ But, it may bo asked, 
is not this intention equally manifest 
in the gift to the issue in the devise 
itself? If the word ‘issue’ in the 
clause introducing the doviso over can¬ 
not be satisfied without letting in all 
the descendants, how, pari rations, can 
it be satisfied in the prior devise by 
a narrower construction? Supposing 
that the testator, by evincing an in¬ 
tention that the issue shall take in a 
manner inconsistont with the devolu- 


m 


OHAP.ZXXZX. 


To E. for life, 
remainder to 
his isBUO as 
tenants in 
rommoti, with 
devise over in 
default of 
issue, hold an 
estate tail. 


Issues jointly 
to inherit. 


Influence of 
words intro¬ 
ducing devise 
over. 
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Deviao over i: 
no issue live 
to attain 
twenty-one. 


DEVISE TO ONE, WITH REMAINDER 

[And numerous cases will be found in the sequel where similar 
words have been relied on as favouring a similar conclusion. 
As part of the context they must necessonly be taken into 
account upon the question whether the generality of the word 
issue in the primary devise is restrained by the context {c). 
But the aid of such words does not appear to be indispensable in 
order that “issue” in the primary devise may be a word of 
limitation: in Jackson v. Calvert (e?), where the devise was of 
freeholds and leaseholds together to A. for life, and after his death 
to the male issue of his body in equal shares (without more); it 
was assumed that A. was tenant in tail of the freeholds, the only 
question raised being whether “issue” ought to be similarly 
construed with regard to the leaseholds, so as to give A. the 
absolute property in them, which was negatived (c).] 

Passing by the cases of Doe d. Davy v. Bunisall and Doc v. 
Eh'cy (/) already discussed, we come to Merest v. James (gr), 
where the devise was to the use of the testator’s daughter for her 
natural life, and after her decease then to the use of the issue 
of her body lawfully begotten; and in default of issue, or in case 
none of such issue lived to attain the age of twenty-one years 
then over. On a case from Chancery the Court of C. P. certified 
that the daughter took an estate for life only. The reasons on 
which this opinion was founded do not appear: but Crump v. 
Nor mod (Ji) and also Doe v. Btirnsall were much relied upon as 
authorities for the construction adopted by the Court. 


tion of the property under an eHtnto 
tail, rcfitraincd the generality of that 
term, it seems to be a necessary co¬ 
rollary of this proposition, that tho 
bubsequent words, devising tho pro¬ 
perty over in case of tho failure of issue 
of the first taker, are referable to the 
same objects; for if these words, fol¬ 
lowing a devise to children in fee, be, 
ns we shall presently see they clearly 
arc, mer^ referential {Goodright v. 
JJuHhnnif l5oug. 264 ; Ginger d. White 
v. White, WUlcs, 348, post), then i\ 
fortiori diey must receive the same 
constructiou when tho testator has im¬ 
mediately before, and in devising this 
very pro^rty, used the same u-ord 
‘issue.’ In truth, the reliance which 
has been placed upon the words intro¬ 
ducing the devise over is quite as inde- 
fensilue in these cases as where the 
precising devise is to ‘heirs of tho 
body’ (ante, p. 376); and it appears 
to have been productive of the same 
kind of mischief; for here, os there, 


the consequence is that in several sub¬ 
sequent cases the word ‘issue’ has 
been cut down to a word of designation 
upon grounds such as those, or even 
feebler than those, adopted by Lord 
Kengou in the cases under considera¬ 
tion, nohvithstanding there were words 
introducing the devise over, which always 
served to conduct his Lordship to the 
sound conclusion that the testator meant 
an estate tail." [Tho foregoing argu¬ 
ment proceeds on the assumption teat 
Lord Kenyon in the cases referred to 
first held “issue” to bo cut down, by 
words of distribution, &c., to “chil¬ 
dren” ; but secondly disregarded that 
upon the strength ox the g^t over ]_ 

(c) See per I*arke, B., 16 M. SeW, 
276. 

(d) 1 J. & H. 235. 

le) See as to this post, Ch.XLZV. 

(/) Ante, pp. 414, 415. 

Q) 4 J. B. Moo. 327, 1 Br. & B. 
484. 

(A) Ante, p. 377. 
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The solitaiy ground in this case for diverting the word “ issue” chap. wsx. 
from its more extensive signification seems to have been the jfmit ▼. 
devise over in case of the issue dying under twenty-one, which 
it will he remembered is precisely the circumstance that both 
Lord Hldon and Lord Redesdalc considered to have been impro¬ 
perly allowed to control the construction of “ heirs of the body” 
in Doe v. Goff {i ); and Jjoidi Redesdalc strongly denied that such a 
limitation was inconsistent with giving an estate tail to the prior 
devisee {k). The case was decided between the period of the 
determination of Doe v. Goff' in K. B., and that of its being 
overruled in D. P.; and this, even if subsequent authority were 
wanting, would he sufficient to cast a shade of doubt upon the 
decision : [and although the expression used was “ issue ” and 
not “heirs of the body,” and Lees v. Mosley (Z) and other cases 
presently stated have established a distinction between the two 
expressions in regard to the effect upon them of superadded 
words os well of distribution as of limitation, yet as there were no 
superadded words of distribution in Merest v. JameSy that case is 
not covered by Lees v. Mosky and others which have followed it. 

In Croly v. Crohj (m), the testator devised all his estate and To A. for 
interest in certain lands to his younger son Eichard for his life, mSndortoh'is 
and after his decease to the use and behoof of his issue, male or issue as ho 
female, in such jn'ojyortion or proportions as Richard should think appoint^wibh^ 
proper hy his icill to devise the same, and ho empowered Eichard “ 

to charge a jointure for any wife ; and in cose Eichard should issue held es- 
die leaving no issue, male or female, then the testator de- tat® -A.. 
vised his aforesaid lands to his eldest son John for his life, 
and “ after his decease to his issue in like manner, and with 
like power to devise the same to his issue at the time of his de¬ 
cease as in the case of Eichard: hut in case Eichard and John 
should both die leaving no issue,” then over. Eichard died 
without issue, and John died leaving an eldest sou and several 
younger children. The Court of B. E. Ir. certified, on a case 
from Chancery, that the eldest son of John “ took” an estate 
toil under the will and that the younger children took nothing. 

The certificate reads as if the Court thought that the eldest son 
of John took an estate tail by purchase, but it is conceived they 
merely meant that he was then tenant in tail (which was all 

(t) Ante, p. 376. that tho 'worda would have boon suffl- 

(A'} See Orimahaice v. Pichip, 9 Sim. dent to carry the fco to tho issue of 
691. Richard, but not uccossarily to tho 

(A 1 Y. & C. 589. issue of John. 

[(/n) Batty, 1. It will bo obsorved 
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think fit, and 
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issue, over, 
held issue 
take by pur¬ 
chase. 


DEVISE TO ONE, WITH REMAINDER 

[that it was necessary to decide), and must have considered that 
he was tenant in tail by descent and not by purchase. If 
“ issue” had been held a word of purchase, all the issue, and not 
the eldest son alone, would have taken. 

Again, in Heather v. Winder (w), in which there was a devise 
of lands to A. for life to the exclusion of her husbapd, and at 
her decease to her lawful isaue, share and share alike, but if A. 
should die without lawful issue, then over. Sir C. Pqyys, 
M. R., decided that A. took an estate tail. He said, “ It was 
clearly established that the words of the gift over, as applied to 
freehold property, were to be construed as referring to a general 
indefinite failure of issue of A., and therefore created an estate 
tail in her. That it was true the issue were to take share and 
share alike; but JDoe v. Cooper and Doe v. Applin proved that this 
did not prevent the application of the rule, a doctrine fully 
confirmed by Jesson v. Wright.” It is evident from his judg¬ 
ment that the M. R., like Lord Loughborough, considered that 
Jesson V. Wright applied as well where the word “issue” as where 
tho words “ heirs of the body” were used; such too was Lord 
Wenslcyday8 {p ): hxA Heather v. Winder was closely fol¬ 

lowed by the first of a series of cases before referred to, shewing 
that the word “ issue ” may be diverted from its primary sense 
by a context which would not have such an effect on the words 
“ heirs of the body.” 

But before stating these cases reference should be made to 
the earlier case of Hoekley v. Mawhey {/?), where a testator 
devised houses, &c. to his wife for life, and after her decease 
to his son R. R. and his issue lawfully begotten or to be be¬ 
gotten, to be divided among them as he should think fit, and 
in case he should die without issue, over. Lord Thurlow held 
that R. R. took an estate for life only. Assuming that the 
words were sufficient to carry the fee to the issue as purchasers, 
this decision agrees with later cases.] 


[(h) 6 L. J. N. S. Ch. 41. It is re- 
markablo that this case docs not ap¬ 
pear to have been cited iu any of tho 
Bubsequeut casos on tho saino point 
noticed in the text. Several other de¬ 
cisions of tho same Judge, not reported 
elsewhere, will be foiiud iu the same 
volume. 

(o) Hoddp V. Fitzgerald, 6 H. L. Ca. 
881,882. 

(p) 1 Vcs. 143, 3B. 0. C. 82: in the 
latter book the will is stated at length. 
Tlio gift to the issue was not expressly 


by way of remainder, but coxdd not, it 
is conceived, be read otherwise, l^e 
case is generally treated as one in which 
tho issue taking by purchase might 
have taken tho fee by implication in 
default of appointment, see Kavanagh 
v. Morland, Kay, 25; Prior on Issue, 
p. 117: but except as to the property 
described as the -testator’s “reversion” 
this point does not seem free from 
doubt. See Su^. Fow. 400, 694, 8th 
cd.; and ante, Ch. XYII., s. 6.] 
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The leading ease of the series above referred to is v. chap, xxxix. 
Mosley {q), where a testator devised certain lands unto his two 
sons, Henry James and Oswald, in moieties as tenants in com¬ 
mon, in such manner and subject to such charges as thereinafter 
mentioned, that is to say, as to one moiety thereof, to his son 
Ileniy James for life, with remainilcr to his lawful issue ami their To H. for life, 
respective heirs^ in such shares and proportions and subject to such dis^^tionSa 
charges as he {IF. J.) should by deed or icill appoint ; but in case favoiw 
his son Henry James should not marry and have issue who should limitation 
attain the age of twenty-one years j then he devised the said moiety 
to his son Oswald and his heirs for over. And as to the other iasuo w^o 
moiety of the property, the testator devised the same to his 
son Oswald and his heirs absolutely for over.- At the date lu'ia estate for 
of the will, and at the death of the testator, Henry James was ^ ^ 
a bachelor. lie suffered a recovery of liis moiety, and the ques¬ 
tion (raised in an action between vendor and purchaser) was as to 
the validity of the title derived under such recovery. The case 
was elaborately argued, the plaintiff contending that, according 
to the true construction of the will, there was a gift to the parent 
for life, with remainder to the children in foe; and the defen¬ 
dants insisting that Henry James took an estate tail. The Court 
decided that he was tenant for life only. Alderson^ B. (who Judgment of 
delivered the judgment of the Court) drew a distinction between 
a devise to heirs of the body^ which he considered were technical 
words admitting but of one meaning, and a devise to issuer which 
he characterized as a word in ordinary use not of a technical 
nature, and capable of more meanings than one; observing that 
it was used in the statute Do Donis both as synonymous with 
children and as descriptive of descendants of every degree, and 
though the latter might be its primS, facie meaning, yet the 
authorities shewed that it would yield to the intention of the 
testator to be collected from the will, and that it requires a less 
demonstrative context to shew sitch intention than the technical ex¬ 
pression “ heirs of the body ” would do. He then proceeded as 
follows:—“ The Court in the present case have to look to the 
term in this will in order to ascertain whether, by construing 
the word ‘ issue * here as a word of purchase or of limitation, 
they best effectuate the intention of the devisor. The testator 
begins by devising an express estate for life to his son Henry 
James. He then devises in remainder to his lawful issue. If 


{>/) 1 Y. & C. 589. 
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oEAP.xxxix, it stopped there, it would be an estate tail. For the word 
‘ issue * might include all descendants; and here all being un¬ 
born, no assignable reason could exist for distingui^ing between 
any of them. And then the rule in Shelley's case would apply, 
and would convert the estate for life previously given into an 
estate tail. But the testator then adds, * and their respective 
heirs in such shares and proportions and subject to such charges 
as he the said Henry James should by will or deed appoint.* 
Now, according to Hockley y. Matcbey (>'),the eifeot of this clause 
would be to give the objects of the power an interest in an equal 
distributive’share, in case the power were not executed. The 
clause, therefore, is equivalent to a declaration by the testator, 
that the issue and their respective heirs should take equal shares, 
but that Henry James should have a power of distributing 
amongst them the estate in unequal shares if ho thought fit. 
Now, if issue be taken as a word of limitation, the word ‘ heirs ’ 
would be first restrained to ‘ heirs of the body,’ and then alto¬ 
gether rejected as unnecessary. The word ‘ respective ’ could 
have no particular moaning annexed to it; and the apparent in¬ 
tention of the testator to give to Henry James for life, and 
afterwards to distribute his property in shares amongst the issue, 
would be frustrated. On the other hand, if issue be token as a 
word of purchase, designating either the immediate issue or those 
living at the death of Henry James, the apparent intention will 
be effectuated, and all these words will have their peculiar and 
ordinary acceptation. If, then, the will stopped here, it would 
seem clear that the Court ought to read ‘ issue ’ as a word of 
purchase. Then comes the devise over. ‘ But in case my son 
Henry James shall not marry and have issue who shall attain 
the age of twenty-one, then I give and devise to my son Oswald 
in foe.* Now, the effect of such a clause, if superadded to a re¬ 
mainder to children, would be to shew an intention to give a fee 
to the children on their attaining twenty-ono. And if by the 
former part of the will the same estate has been given, it does 
not appear to bo sound reasoning to draw the conclusion that 
such a clause can convert the estate previously given into an 
estate tail. In fact, the case of JDoe v. Burusall (s) is a distinct 
authority on this part of the case. Upon the whole, therefore, 
wo have no doubt in this case that the testator’s intention was 
not tq.givo his son an estate toil, and we think that we best 


(r) Auto, p. 428. 


(«) 6 T. R. 30, ante, 414. 



PDF Compressor Pro 


TO Ills ISSUE AS TENANTS IN CXIMMON. 431 

effectuate that intention by construing the words ‘ lawful issue * chat, xxmx. 
in this will, accompanied by their context, as words of purchase; 
and, in so doing, wo do not impugn the authority of any de¬ 
cided case to be found in the books; for there is not one in 
which these words, with such a context as in this will, have 
over been held to be words of limitation.” 

Lec% V. Mosley may be considered as deciding that under a Remark oa 
devise to A. for life, with remainder to his issue and their 
respective heirs, in such shares as he shall appoint, with a limita¬ 
tion over in case of his dying without issue who should attain 
majority, the issue take estates in fee as tenants in common, and 
A. is not tenant in tail. It may be also collected from the judg¬ 
ment, that the Court (or at least the Judge who delivered it) would 
have arrived at the same conclusion if the devise to the issue had 
been simply to them as tenants in common in fee, without any 
devise over; in other words, that if a testator devises lands to A. 
for life, with remainder to his issue and their heirs in equal shares, 
or as tenants in common, the effect is to give to A. an estate for 
life, with remainder to the issue in fee. If, however, the devise 
was so framed as that the issue, if they took as purchasers, would 
have an estate for life only (a circumstance which is less lUcely 
to occur under a will made or republished since 1837 than any 
other), it is conceded that the leaning to the construction which 
makes “ issue” a word of purchase would bo less strong, and the 
fate of the devise [was, thus far, left] uncertain. 

Tate V. Clarke {t) shews the opinion of Lord Langdale on this 
much-controverted point; though, as ho decided that, in the 
events which had happened, the devise to the issue did not ex¬ 
tend to the issue claiming (because their parent was not one of 
the designated sisters of the testator), the case cannot be con¬ 
sidered as an actual adjudication on the subject. 

The devise was to the testator’s widow for life, with remainder To bo divided 
to trustees and their executors, to pay costs, &o., and to divide JJJeSffind to 
the residue of the rents amongst all the testator’s brothers and their iosue 
sisters “ who should be living at the time of the decease of his 
(the testator’s) wife and to their issue, male and female, after the to^di^dS^ 
respective deceases of his said brothers and sisters, for errr; to he “issue” held 
equally divided beticeen and among them.^^ Lord Langdale, M. R., 
held that the words “issue male and female” were to be con¬ 
strued as words of limitation, and not of purchase; and that the 


(/} 1 Beav. 100. 
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CRAB. XXXIX. 


Bemark on 
Tate V. Clarke. 


To A. for 
life, with re¬ 
mainder to his 
issue in such 
manner as he 
shall by will 
Appoint Held 
issue take by 
purchase. 


DEVISE TO ONE, WITH BEMAINDER . 

children of a sister of the testator, who died in the lifetime of 
the widow, took no interest. “ The word * issue,*” he said, “ is 
a word of limitation, if the context of the will does not afford 
sufficient reasons to construe it otherwise. In the present will 
I think that it cannot be construed in a sense different from 
‘heirs of the body;’ and if the words ‘heirs of the body* had 
been employed, I think that neither the suporadded words prim^ 
facie denoting distribution, nor the want of a gift over in de¬ 
fault of issue, would have afforded sufficient reasons for con¬ 
struing the words otherwise than os words of limitation. This 
cose is not so strong as some others which have been decided; 
for the words of distribution may be applied to the brothers and 
sisters who wore intended to be first takers, and the words 
‘their issue’ must mean the issue of those who were to take, 
and they are expressly those who should be living at the death 
of the wife; at which time there was no brother or sister living.” 

It will be perceived that in this case the devise was to the 
issue iualc and femaU, which perhaps (where unaccompanied by 
expressions shewing that the objects were to take concurrently) 
does not present so decided an inconsistency with an estate tail, 
as words of distribution, since the course of descent under an 
estate tail general does, in point of fact, embrace persons of each 
sex, although not in general simultaneously (?<). • 

[Next in time is Crozier v. Crazier {x), where the testator ^01 
vised leaseholds for lives to her nephew J. C. for life, and from 
and after his decease to the issue, male and female, of J. C. be¬ 
gotten or to be begotten on his then wife, to be divided hettveen 
and amongat them in such manner shares and proportions,as the 
said J. 0. should by will appoint, subject to the payment by 
J. C., his heirs executors administrators and assigns, and the 
persons who should become entitled under the will, of the land¬ 
lord’s rent and an annuity of 40/. during the continuance of the 
lease. Sir E. Sitgden laid some stress on the absence of a devise 
over in default of issue, and held that J. C. took an estate- for 
life only, and that the power to appoint raised an implied estate 
to the issue in default of appointment, which, by force of the 
direction to pay the annuity, must be an absolute estate for the 
residue of the lease. If there had been nothing in the will tp 

carry the whole interest in the lease to the iraue, he thought 

•• > 

[(w) See, however, as to this case, post, p. 436. 
per Sir JE. Sugden, 3 Jo. & Lat. 57,«nd ( 3 ;) 3 D. & War. 373, 2 Con. & L. 309. 

per Wood, V.-C., Woodhome v. Uerriek, 
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[that J. C. would have taken an estate tail in order to carry 
the whole interest by descent to the issue. 

So, in Gveenicood v. Rothwell (y) the devise was to Jonas 
Greenwood for life, and after his decease unto all ami every the 
iaeyfi of the body of the said Jonas, share and share alikey as tenants 
in commony and the heirs of such issue. On a case sent for the 
opinion of the Court of C. B., the Judges certified that Jonas 
Greenwood took only an estate for life; and Lord LangdalSy 
relying on the direction that the issue should take share and 
share alike, and on the words of limitation superadded, and ad¬ 
verting also to the absence of a gift in default of issue, affirmed 
their decision (s). 

Again, in Montgomery v. Montgomery (m) the testator devised 
his part (i) of certain lands to his son during his life and no 
longer, unless it should so happen that his said son should survive 
his then wife and marry a second or other wife by whom ho 
should have lawful issue living at the time of his death, and then 
and in that case ho devised his part of the said lands, upon the 
death of his son leaving issue male of such second or other mar¬ 
riage, to sych issue maUy share and share alikcy and for want of 
issue male to the issue female of such second or other marriage, 
share and share alike; and in caso his son should die without 
leaving any such issue of a second or other marriage, then over 
to two other persons in fee. Sir E. Stigden held that the son took 
only on estate for Hfe, with concurrent contingent remainders in 
fee to the issue and the two devisees last named, of which re¬ 
mainders only one was to start according to the event (c). 


CIUP. XXXIX. 


To A. for 
life, with re¬ 
mainder to his 
issue as ten¬ 
ants in com¬ 
mon in fee. 
Hold issue 
take by pur¬ 
chase. 


To A. for 
life, with re¬ 
mainder to his 
issue by any 
future wife in 
fee; and if 
ho should die 
without such 
issue, over. 
Hold issue 
take by pur¬ 
chase. 


[(y) 6 M. & Gr.'Cae, 6 Scott, N. B. 
670 . 

(s) 6 Beay. 492. 

(a) 3 Jo. & Lat. 47. 

(b) The force of this word was suffi¬ 
cient to pass the fee, ante, p. 286. 

(e) The oasos of Montffomeri/v. Mont- 
ffomery, and Oreentcood v.ltothwell, and 
Slater y.Danfferpeld noticed in-the text 
post, must be considered to have over¬ 
ruled Moj^g V. Mogjf, 1 Mct. 654, if at 
least that case proceeded on the ground 
that ** issue” was to be read as a word 
of* limitation notwithstanding the ad¬ 
dition of words of distribution as well 
as of words of limitation. The testa- 
tordevised the residue of his messuages, 
&o., equally among the ohUd or chil¬ 
dren befl^tten and to bo begotten of S. 
during hie her tmd their life and Uvea. 
and after the decease of such child and 
children he gave the same unto thelaw~ 


ful iastie of such child and children of 
S., to hold unto such issue his her and 
their heirs as tenants in common with¬ 
out survivorship, and in default of 
issue over; the Court of K. Bi on a 
case from Chancery certified that the 
chUdron of S. took estates tail. But it 
is impossible to ascertain the precise 
ground on which the case was decided. 
The limitation to the issue, as pur¬ 
chasers, of children bom and to be 
bom would have transgressed the rule 
against perpetuities; and possibly this 
circumstance may have induced the 
Court to apply the doctrine of cy-pr6s, 
blit to which there seems to be this ob¬ 
jection, that it would extend the doc¬ 
trine (which all agree has already been 
carried quite far enough) to cases in 
which an estate in fee simple is given 
to the issue, in opposition to the rule 
considered to have been establi^ed by 


j.—vor. n. 


F F 
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asus. xzxix. 


To children os 
tenants in 
common for 
life, and 
afterwards to 
their issno as 
tenants in 
common in 
fee. 

Held estate 
tail in the 
children. 

Bemarks on 
Harrison t. 
Harrison. 


To A. for 
life, with re¬ 
mainder to his 
issue M ten¬ 
ants in com¬ 
mon in fee. 
Held issue 
take by pur¬ 
chase. 


DEVISE TO ONE, WITH REMAINDER 


[On the other hand, in Harmon v. Harmon (d) the testator 
devised all the residue of his real esMs unto and to the use of 
all his children as tenants in common, during their respective 
natural lives, and afterwards to their issue as tenants in common. 
There was no gift over in default of issue. On a case from 
Chancery, the Court of C. B. certified that the children of the 
testator took an estate tail as tenants in common in the residuaiy 
real estate, and that the children of the children took no estate. 
It may he conjectured that the Court avoided the effect of the 
words “as tenants in common” added to the gift to the issue, by 
construing them as a direction that the inheritance as well as the 
life interest of the children should be held in common, in which 
view the words were not inconsistent with an estate tail in the 
children, but merely surplusage, and the will was read as if they 
had been omitted. It must be remarked, however, that one 
considerable inducement towards holding the ancestor to take an 
estate tail, namely, a gift over in default of issue, was wanting in 
this case. The decision, if not referable to the ground above 
noticed, is clearly opposed to the case of Montgomery v. Mont-‘ 
gomery before stated (which, being almost contemporaneous, was 
not cited), and to the case next stated. 

Next in order of time is jS/rt^erv.jDrtw</c;;/?e/d(e), where the devise 
was to G-. D. for life, and from and immediately after his decease 
unto and to the use of all and every the laiiful isme of the said 
G-. 1)., their heirs and assigns for ever, as tenants in common and 
*not as joint-tenants, when and as he she or they should attain 
his her or their age or ages of twenty-one years. There was no 
devise over in default of issue, but the will contained a general 
residuary devise which would have comprised the interest (if any) 
undisposed of under the first gift. The Couyt of Exchequer held 
that G. D. took an estate for life only, and relied upon Green¬ 
wood V. Eothicellf as being exactly in point, and on Lees y., Mosley 
os going Oven farther, inasmuch as in that case there was what 
was not found in the case before the Court, namely, a devise 
over: for the residuary devise was not equivalent. 


the authorities (Vol. I. p. 301); be¬ 
sides which if the Court saw a very de¬ 
cided reason for holding issue” to bo 
a word of purchiise, why was not the 
devise restricted to the children (and 
the issue of children) who wero bom in 
the lifetime of the testator, as was done 
(though perhaps unwarrantably) in 
certain other devises in the same will, 
under wliidi the ancestor took an equit¬ 


able interest only and the issue a legal 
remainder (ante, p. 10^, Which twp 
limitations being of difeerent quality 
could not unite by force of the role in 
Shelley's case ? 

^ ^(d) 7 M. & Gr. 938, 8 Soott, N. R. 

M 15 M. & Weis. 263. See also 
GoMer v. Cropp, 5 Jur. N. S. 562. 
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[Next follows Doe d. Cannon v. Rucaatle (/), where the testator 
devised a dwelling-house and field to A. for life, and after his 
decease he devised the same to the issue of his body lawfully be¬ 
gotten, if more than one equally amongst them^ aud in ease he 
should not leave any issue of his body lawfully begotten at the 
time of his death (g), then to the testator’s heir or heirs at law; 
the Court of 0. B. decided that A. took an estate tail. 

So, in Kavanagh v. Mmdand (A), whore lands were devised to 
A. for life, and after her decease, in case A. should die leaving 
issue, the testator gave to her said issue all his freehold and 
copyhold lands to bo distributed between them, share and share 
alike, as three gentlemen learned in the law should affix the 
same, but in case A. should die leaving no issue, then over; Sir 
W. P. Woody V.-O., decided that A. took an estate tail, con¬ 
sidering that if the issue took by purchase there was not sufficient 
in the will to carry the fee to them, and the gift over not being 
to take place except upon an indefinite failure of issue of A.: 
A, must consequently take an estate tail. As to the gift over he 
observed, that “ if there be a gift to the issue, and a limitation 
in the will with reference to them, which has the effect of giving 
to them the fee-simple; then, if there be a gift over in case of 
dying without issue, the gift over affords no evidence of inten¬ 
tion to justify the application of the rule in Shelley’s ease, because 
the fee was in the issue, and the words ‘dying without issue’ 
are consequently held to mean only such issue as were before 
mentioned, as in the oases of Hockley v. Mawbey (/) and Lceming 
V. Sherratt (A). But it must first be made out that the foe is 
in the issue as purchasers. If that be not so, and words occur 
importing a gift over in fee after an indefinite failure of issue, 
then the words giving over the property in the event of an in¬ 
definite failure of issue have been held to be so strongly indica¬ 
tive of the intention of the testator that the estate should not 
pass over except upon failure of all the issue, that those words 
are made to reflect back upon the preceding Hmitations to the 
issue, and have this effect, namely, that if the limitations to the 
issue do not of themselves clearly effect the intention of the tes¬ 
tator of not giving over the property until the issue fail,—that 
is, if for want of superadded words of limitation they would take 

Q/) 8 C. B. 876; and seo Siminfftoa by purchase to a fee-simple; see ante, 

V. vatmm, 12 0. B. 18, on same mrill. pp. 272, 427. 

{g) The Court g^ve no effect to the (A) Kay, 16. 
argument that these words would have li) 1 Yes. jun. 142, ante, p. 428. 

enlarged the estate of the issue taking (Ar) 2 Hare, 14 (personalty). 
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OKAV. XXXIX. 


To A. for 
life, withi>re- 
mainder to his 
issue equally, 
and if he 
should not 
leave issue at 
his death, 
over. 

Held estate 
tail in A. 

To A. for life, 
and if she die 
leaving issue 
equally be¬ 
tween them; 
but if A, leave 
no issue, over. 
Hold estate 
tail in A. 
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on effect of 
gift over on 
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failure of 
issue. 
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CHAP. XXXIX. 


To children 
for their lives, 
■with re¬ 
mainder to 
trustees to 
preserve, with 
remainder be¬ 
tween the 
issue of the 
children, and 
for want of 
such issue, 
over. 

Held an es¬ 
tate tail in 
children. 


DEVISE TO ONE, WITH REMAINDER 

[life estates as purchasers only, and therefore the gift to them 
cannot effect the general intention, the Court is ohUged to oon> 
strue the word * issue’ in the original gift as a word of limita¬ 
tion, for the purpose of carrying into effect the general intention 
implied from tho gift over.” 

Again, in Woodhoxm v. Herrick (/), where the testator devised 
houses and lands (after a previous life estate to his wife) to F. 
and M. his wife for their joint lives and the life of the survivor 
of them, with remainder to trustees to preserve contingent 
remainders; and from and after the several deceases of F. and 
M. his wife tho testator devised his said messuages and lands 
unto all the children of the said F. and M. his wife, whether 
male or female, for their joint lives and the life of the survivor; 
and from and after their several deceases ho gave and devised 
tho same premises to the said trustees for the life of all the said 
children of the said F. and M. his wife, whether male or 
female, in trust to preserve contingent remainders, and to 
permit the said children to receive the rents and profits during 
their natural lives; and from and after their several deceases 
tho said testator gave and devised the said premises unto and 
equally between all their issue male and female, and for wont 
of such issue, over. Sir W. P. Wood^ V.-C., held that the 
children of F. and M. took as tenants in common in tail with 
cross remainders in tail. If ho could have read the words as 
creating a tenancy in common among the children only (i. e. 
among the stirpes), and not among tho issue inter se,he thought 
all difficulty would have been avoided; because then it would 
have been a simple gift to each child for life, with remainder to 
his issue, and for want of such issue over; which would clearly 
be an estate tail in the first takers. But he could not so read 
the will: it was clearly a tenancy in common among the issue. 
He then noticed some of the principal authorities, and grounded 
his decision principally on the consideration that from the whole 
will the intent appeared to be that the issue in every degree of 
the children should take, but if the issue took by purchase they 
could only take for Hfe, and the intent would be frustrated; the 
only way of giving effect to that intent was to hold the children 
to take as tenants in common in tail. As to the argument, that 
“such issue” in the gift over referred to those who had been 
ascertained from the anterior part of the will were to be first 


[(/) 1 K. & J. 352. 
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[takers, he said it involved a fallacy; the true mode of construing 
a will was not to stop short of any one point and say you there 
ascertain who are meant by the word “ issue” or any other word, 
but to read the whole will and make up your mind os to the 
true construction and effect of the whole instrument; it was a 
fallacy to say a definite meaning should be fixed to the word 
“issue” in one part of the will, and then to say that “such 
issue” in a subsequent port is necessarily and of course immaterial 
with reference to the construction of the word “issue” where it 
first occurs in the will. 

But in Parker v. Clarke (w), where lands were directed to be 
conveyed upon trust for the children of the testator’s niece 
during their lives, and for the survivors or survivor of them 
during their his or her lives or life, and after the decease of the 
lost survivor of the said children, then in trust for aU and every 
the lawful issue male and female of such of the children of his 
niece then or thereafter to be bom as should bo living at the 
testator’s decease, in equal shares and proportions as tenants in 
common and not as joint-tenants, and the heirs of the body and 
respective bodies of all and every the issue of the said children; 
and on the death and failure of heirs of the body of any one or 
more of the issue of the said children, as well the original share 
or shares of him her or them so d 3 H[ng, and of whom there 
should be such a failure of heirs of the body as aforesaid, as also 
such share or shares as should accrue to him her or them, or 
his her or their issue, should be in tmst for the survivors and 
survivor and others or other of them, if more than one in equal 
shores as tenants in common and not as joint-tenants, and for 
the heirs of the body or respective bodies of such surviving 
issue, and for default of issue to inherit under the preceding 
limitations, then upon certain other trusts. It was held by 
Lord Cranworthf 0., aifirming the decision of Sir J. Stuart^ 
that the children of the nieces took estates for life only. 

The last of this series of cases is Roddy v. Fitzgerald {n), where 
the testator devised renewable freeholds for lives “ to his son 
during his life, and after his death to his lawful issue in such 
manner shares and proportions as he by deed or will should 
appoint, and for want of such appointment, then to his issue 
equally if more than one, and if only one child to such only 
oMd; and in oase of his said son dying without issue,” then 

[(»>) 3 Sm. & G. 161, 6 D. M. & G. 

104. 
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To children 
and the sur* 
yivon and 
survivor for 
life, and then 
to their lawful 
issue, and tho 
heirs of the 
body of such 
issue, with 
cross remain¬ 
ders between 
tho issue. 
Held that tho 
children took 
for life. 


To A. for life, 
and after his 


death to his 
issue, as ho 
should ap- 



issue equally; 
if one child, to 
such child. 


(n) 6 H. L. Ca. 823. 
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ciujp. XXXIX. [over. The case was argued in D. P. in the presence of seven 
and, in do- of the judges, four of whom held that the son was tenant in 
fault of isBuo, tajij -^vith them agreed Lords Cramvorth and Wensleydalc, 
and judgment was given accordingly. The other three judges 
thought the son took for life only, with remainder by purchase 
to the issue; hut their judgment was based chiefly on the opinion 
that the issuo took an estate in fee-simple by implication from 
the power, which it was admitted authorized an appointment to 
them in fee. This opinion, however, was conclusively shewn to 
he wrong; there being in default of appointment an express gift 
, to the issue, which carried only life estates, and which, according 

to the well-known rule “ expressum facit cessare taciturn,” ex¬ 
cluded oil further extension of the devise by implication (o). 
Propositions Though these decisions are not altogether in unison, yet, 
from the having regard to the fact that the later cases clearly overrule 
oases. some of those of earlier date, we may, perhaps, venture to lay 

down the following propositions as now recognized:— 

1st. Where words of distribution, but without words to carry 
an estate in fee, are annexed to the deviso to the issue, and there 
is a gift over in default of issuo of the ancestor generally 
or in default of “such” issue {q)^ or in default of issue living at 
the death of the ancestor (r), the ancestor takes an estate tail. 
As to the validity of this position, the oases seem to admit of 
no reasonable doubt, and it appears to be immaterial that between 
the gift to the ancestor and that to the issue, there is a limitation 
to trustees to jireservo contingent remainders («). 

2ndly. Where the gift is as in the first proposition, but there 
is no gift over in default of issue, still, since the issue taking by 
purchase could only take for their fives, the ancestor is held to 
take an estate tail, which, if not barred, will descend to his 
issue, this being the only mode of oanying the inheritance to 
the issue {t). 

3rdly. Where words of distribution together with words which 
would carry on estate in fee ore annexed to the gift to the issue. 


[(o) Ante, Vol. I. p. 661. Upon tho 
question 'whether an estate for life by 
purchase might bo given to the issue, 
with remainder in tail to tho son, Cromp¬ 
ton, J., held that tho authorities 
not warrant such a construction. See 
Parr v. Swindeht, and other cases stated 
Ch. £L. b. 3, subs. 2. 

(p) Doe ▼. Applin, 4 T. B.. 82; Doe 
V. Cooper, 1 East, 229; Wai-d v. Devil, 
1 Y. & J. 612; Cnly v. Croly, Batty, 1; 


Heather v. Winder, 6 L. J. N. S. Ch. 
41; Kavanagh v. MorUnd, Eay, 16; 
Djoddy V. Yitzgerald, 6 H. L. Ca. 823. 

( 9 ) Woodhouee v. Herriek, 1 E. & J. 
362. 

(r) Doey.Dueaetle, 8 C. B, 876. 
w Woodhouae v. Herriek, sup. 

(£) Per Sugden, C., Crosier r. (hvsier, 
8 D. & "War. 373; Wood, V.-O., 
Kavanagh v. Morkmd^Ksey, 16; Jaekaon 
V. Calvert, 1 J. & H. 286. 
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[the ancestor takes an estate for life only, and the result is the 
same whether the fee is given by the technical words heirs 
and assigns” («), or by sudb words as “estate,” “part,” “ share,” 
&o., occurring in the description of the subject of gift, or words 
imposing a pecuniary charge upon, the issue, and whether the 
gift to the issue be direct or by implication from a power to 
appoint to them (r), and whether there is a gift over on general 
failure of the issue of the ancestor (y) or not (s); and the same 
rule applies where the issue would take an estate tail (a). 

The first and second of the above propositions are materially 
aifeeted by the statute 1 Viet. c. 26. For, since the third pro¬ 
position applies not only to those cases where the issue would 
take the fee under an express limitation to their “ heirs and 
assigns,” but also apparently includes all other cases where the 
words are sufficient to give them the fee, and since under the 
recent statute a devise to issue indefinitely will give the fee to 
the issue and not an estate for life merely as under the old law, 
it follows that we must, in a will made since 1837, construe such 
devises as those falling within the first and second of the above 
propositions in the same manner as if words of limitation were 
superadded, and such devises will then coincide with those 
falling within the third proposition. The law on this point as 
to wills made since 1837 will thus be reduced to a very simple 
general rule,—namely, that cveri/ devise to a person for life and 
after his decease to his issue, in words which direct or imply 
distribution between the issue, gives the issue an estate in fee in 
remainder by purchase.] 

It is observable that, in Zees v. Mosley (and the same remark 
applies to many other cases), it does not distinctly appear 
whether, in pronouncing “ issue” to be a word of purchase, the 
Court intended to construe it as synonymous with children^ or 
as admitting descendants of every degree (6). The latter, it is 


CHA7. xzxix. 


The result of 
the cases as 
applied to 
’wills made 
since 1837. 


General rule 
as to such 
wills. 


Whether “is¬ 
sue,” where a 
worn of pur-^ 
chase, is con¬ 
fined to <sh\l~ 
drm. 


[(«) Lm V. Mosleij, 1 Y. & C. 689, 
ante, p. 429; Gi'ecnwood v. Jtothwell, 6 
M. & Gr. 628, 6 Scott, N. K. C70, 6 
Boav. 492, ante, p. 433; Slater t. Baw- 
gerjield^ 15 M. & Weis. 263, ante, p. 
434; Qolder v. Cropp^ 6 Jur. N. S. 562. 

(x) Croivtr v. Crozier, 3 D. & War. 
373, ante, p. 432; Montgomery v. Mont¬ 
gomery ^ 3 Jo. & Lat. 47, ante, p. 433; 
Bradley v. Cartwright, L. R., 2 C, P. 
oil, where the statement in the text 
was approved. 

y) Montgomery y. Montgomery, 3 Jo. 
& Lat. 47, ante, p. 433. 


(s) Lees v. Mosley, Greentvood v. Both- 
well, Slater y.BangerJicld, all cited ante, 

n.,(«). 

(«) Barker v. Clarke, 6 D. M. & G. 

104, ante, p. 437.] 

{it) Balzellv. Welch,2^\xa.,Z\^,siiQTas Issue not re- 
to boar upon this x)oiut, and favours stricted to 
the more enlarged construction of the children, 
term “issue.” 

A moiety of certain real estate was 
devised to D. for life, remainder to and 
among his issue as he should by will 
appoint, remainder to his issue living 
at nis death, in fee. D. mode an ap- 
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“Issue’’ ex 
plained to 
moan tons. 


** Issue” 
explained to 
mean chil- 
Srm. 


ISSUE EXPLAINED TO 

presmuod, would be its construotion in tbe absenoe of a 
resiraiiung context (c). What amounts to snob a context will 
be tho subject of consideration in the next division of this 
section, which this remark will serve to introduce. 


II. 4. If the testator annex to the gift to the issue words of 
explanation, indicating that he uses the term ** issue” in a special 
and limited sense, it is of course restricted to that sense. 

As in Mandemllc v. Lackey (d), where a testator devised his 
real estate in certain counties to M. during his life only, subject 
to a certain condition, and after the determination of that estote 
to M.*s lawful issue maUy and the lawful issue male of such heirs, 
the oldest always of such sons of M. to be preferred before the 
youngest, according to their seniority in age and priority in 
birth, and for want of such lawful issue in M., over: the Court 
of K. B., Ir., held thatM. took only an estate for life, which was 
affirmed in D. P. Ir. with the unanimous concurrence of the 
Judges, on the ground that the word “issue” was explained to 
mean “ sons.” The L. C. said the subsequent words of explana¬ 
tion seemed to him to point out the sons of M. by name, as the 
persons whom the testator meant by issue male. 

So, in Hyan v. Cowley (c), where a testator devised and be¬ 
queathed to trustees freehold and leasehold and other personal 
property, upon trust for his daughter for life; and after her 
decease the rents and profits and interest of money he gave 


pointmeut iu favour of hia children 
only, iliougli ho loft also grandchildren 
and (nrcai-grandcluldren. Sir Z. Shad- 
v.-O., hold tho appointment to bo 
invalid, on tho ground of its oxcluding 
the donee’s grandchildren and great¬ 
grandchildren, who were objects of the 
power as being included under the de¬ 
nomination of issue. The chief argu¬ 
ment for tho contrary construction was 
founded on a previous part of the will, 
in which tho testator had bequeathed 
personalty to A. for life, and, in case 
she should leave living, then to bo 
'paid and applied among mch child or 
children in such proportions, &c. as A. 
should appoint; and, in default of ap¬ 
pointment, among such issue in equal 
shares, and, if but one child, tho whole 
to be i>aid to such one; and, in case 
there would be no issue of A. living at 
her decease, or if they diould all die 
before attaining twenty-one, then over. 


Tho V.-O. thought that the word 
* ‘ children’ ’ meant issue in this instance, 
for that the testator could not intwd 
that, if A. left a grandcdiild and no 
child, the property should go over.* 
At all events, as a similar phraseology was 
not adapted in the latter part of thfi will, 
the word issue” must he considered as 
used in the sense it generally hears. [And 
see Hall v. Nalder, 17 Jur. 224.] 

{e) As to the mode in whiw tho 
several degrees of issue take in such 
oases, see ante, pp. 101, 102. 

{d) 3 Bidg. F. G. 362, Hayes’s Inq. 
146, n. See same principle as th heirs 
of the body, Goodtith d. Sweet y. Herring, 
1 East, 264, and oth^ oases statra 
ante, p. 383 et seq. 

{e) 1 LI. & O. 7. See also Maehell 
V. Weeding, 8 Sim. 4, ante, Vol. I., 

f k 664 ; Pnun v. O^fome, 11 Sim. 132; 
Bradshaw v. MeUing, 19 Bear. 417. 


' Compare this with Ryany. Cowley, sup., and Caiier v. BentaU, post, p. 441. 
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devised and bequeathed to and amongst the issue of his said ohaf. zzzcc. 
daughter lawfully to bo begotten, in such shares and proportions 
as she should by her last will and testament appoint, provided 
such child or children should arrive at the age of twenty-one 
yeors; and for want of such issue of his daughter, or in cose of 
the death of such issue, and of the death of his wife, the tes-* 
tator devised all hie property to other persons. It was contended 
on behalf of the daughter that the word “ issue” was to be con¬ 
strued as a word of limitation, and consequently that sho took 
an estate tail in the freehold, and on absolute interest in the 
chattel property. But the L. 0. {Sugden) held that the daughter 
took a life interest only. “ The term ‘ issue’ ” (he observed) 

“ maybe employed either as a word of purchase or of limitation; 
but when the testator adds, * provided such child or children 
shall attain twenty-one, and for wont of such issue, then’ over, 
he translates his own language, and clearly shews that he uses 
tho word * issue’ as s 3 monymou 8 with child or children.” 

[So, in Bradleg v. Cartwright (/), where land was devised to 
S. B. for life, remainder to trustees to preservo contingent re¬ 
mainders, remainder to the use of all and every the issue child or 
children of the body of S. B., in such shares manner and form 
as S. B. should by deed or will appoint, and in default of such 
issue over; it was held that “issue” was explained to mean 
children. 

But in Roddy v. Mtzgerald (g) tho words “ if only one child “ Issue” not 
to such only child” were held insufficient to limit the generality 
of the term “issuefor although “issue” included children, it 
did not follow that it included none besides. The testator “ cer¬ 
tainly meant (said Lord Cranivorth) that if there was only one 
child that child should take. But that the child would do con¬ 
sistently with the intention that the estate should go to the issue 
through all time of the first taker” (4).] 

But in the previous case of Carter v. Rcntall (t), where a tes- “ Issue” 
tator gave the [dividends of certain stock to his wife for life, 
and gave the income of the residue of his personal estate and tho 
rents of his real estate to his daughter for her life; and after 
the death of his wife and daughter he gave the residue] of his 

[(/) L. B., 2 C. P. 611. See also 6 H. L. Ca. 823, stated above, 

Farrant v. Ntehoh, 9 Beav. 327 (per* p. 437. 

sonalty);] and see a similar construe- (6) Applying vliat Lord Fldon said 
tion applied to artides for a settle- in Jemn v. Wrtffht with reference to 
ment, Campbell v. Sandgtf 1 Soh. & ” heirs of the body,” ante, p. 367.] 

Lef. 281. (0 2 Beav. 651. 



PDF Compressor Pro 


443 


ISSUE EXPLAINED TO MEAN CHILDREN. 


CHAP, auuux. real and personal estate to trustees, upon trust to sell and to 
transfer one moietj of the produce to the issue of his daughter 
in equal shares, to he paid to them at their respective ages of 
twentj-one; and if only one child then to such one child^ for 
his her or their benefit. And the testator ordered the trustees 
•to lay out the dividends in the maintenance of such “issue;” 
and in default of such issue, over {U ): Lord LangdaU^ M. E., 
held that the word “ issue” was here explained to mean children. 
Dwtinction [After Roddy v. Fitzgerald^ this cannot be considered an 
authority upon the construction of such terms in a gift of real 
property. estate, unless it can be distinguished by reason of the trust for 
sale, which certainly seems inconsistent with the existence in the 
daughter of an estate tail in one moiety. But personalty differs 
from realty in this, that it is not descendible but distributable: 
the use of the word “issue” in a gift of personalty as an 
equivalent for “heirs of the body” is, therefore, a misappli¬ 
cation of it which suggests the probability that it was not in¬ 
tended to be so used; and thus the case is freed from the chief 
considerations which have prevented the word when used in a 
gift of realty from receiving a restricted meaning from the con¬ 
text. Carter v. Bentall was followed by Sir C. Hallj V.-O., in a 
case (1) where personalty was given to A. for life, and after his 
death to his issue surviving him, equally if more than one, and 
“ if but one (i. e. one issue) then for sitch only child, with a gift 
over “in default of issue becoming entitled to” the legacy. 
And of course where personalty was bequeathed to several for 
their lives, and after the death of each leaving issue her share 
to be paid to such issue, if more than one child equally to be 
divided between them, it was held that “issue” was explained 
to mean children (;«). 

Even a devise of real estate worded as in the last case would, 
according to North v. Martin (m), be construed in like manner. 


Special con* 
Btruotion of 
issue living at 
the death, in 
aaexeoutory 
tnut. 


(I.-) Thochief discussion was, ■whether, 
in respect of tho other moiety, a gift 
over on failure of issue of tho testator’s 
mother and daughter (to whose children 
no gift was made), the word “issue” 
was to be read “ children,” and it was 
held not. 

(/) [ReHopTcins'Truste, 9 Ch.D. 131.] 
See ^o Swift v. Swift, 8 Sim. 168 
(articles for a settlement). In Stonor 
V. Curtcen, 6 Sim. 264, a testator di¬ 
rected personalty to bo settled in trust 
for his niece A. for life, but to devolve 
to her isaue at her death, and, failing 


issue, to his nephew B. It was held 
that the trust embraced the children 
living at the death of A., and the issue 
then living of any deceased child or 
children. It will be observed that this 
was an executory trust; [and see Lister 
v. Tidd, 29 Beav. 618. 

(in) JBryden v. Willett, L. R., 7 Eq. 
472. That in a bequest of peii^nalty 
to A. for life, remainder to his issue, 
“issue” is not a word of limitation. 
See Ch. XLIV. 

(n) 6 Sim. 266, stated ante, p. 383.] 
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[The case at least would be quite different from Roddy v. FitZ’- 
gerald, sinoe a plurality of children taking as tenants in common 
would not be consistent with an estate descending from A.] 

And of course it is a circumstance favourable to the con¬ 
struction in question, that the testator has in other ports of his 
will used the words children” and “issue” indifferently (o). 

Indeed it has been considered to be a conclusive ground for 
construing the word “ issue” to mean children^ that the testator 
has elsewhere employed it in this limited sense ( p). 

But of course the word “issue” will not be cut down to 
children by the mere circumstance of the words “ children” and 
“ issue” being previously used synonymously, if in those prior 
instances there was fair ground to conclude that both terms 
were used in the sense of issue (y). 

A leading and often-cited example of the word “ children ” 
being used in the sense of imie, is Gale v. Bennett (;*), where a 
testator gave real and personal estate to his daughter H. for life, 
and remainder to her children at twenty-one; and, in default of 
such issue, then to his other daughters that should be living at 
the time of the death and failure of issue of H., and the child or 
children of such of his other daughters as should bo dead, as 
tenants in common in fee ; but such children to take only their 
parent’s share: but in case there should be none of his other 
daughters, nor any muc of his other daughters then living, the 
testator bequeathed over the property. II. died childless; and 
it Was held that the grandchild of another daughter who died 


cms. zxzn. 


Eilect where 
“ issue'* and 
“ohildten” 
have else- 
whore been 
used indif¬ 
ferently. 


“ Children’* 
held to mean 
issue. 


(o) Cursham v. Netcland, 2 Bing. N. C. 
58, 2 Scott, 105, 2 Beav. 145, 4 M. & 
Weis. 101. 

(p) *Ridgewayy,Munhittrickf I Dr. & 
War. 84. In this case Sir £. Sugden, 
said, '* It is a well-settled rule of con- 
straotion, and one to which from its 
soundness I shall always strictly ad¬ 
here, never to put a different construc¬ 
tion on the same word, where it occurs 
twice or oftener in the same instrument, 
unless there appear a clear intention to 
tiie contrary.*’ To this proposition no 
obj ection can be advanced; but it seems 
not entirely to dispose of ihe difficulties 
attending these cases, for the question 
still is, what amounts to such “a clear 
intention to the contrary” as will take 
any nven case out of the rule. Different 
minds may (as the reports abundantly 
testify) estimate variously the force of 
contiat requisite to outweigh the pre¬ 
sumption of similarity of intention from 
the recurrence of the same expression. 
Where a term is in some instances ac¬ 


companied by an explanato^ context, 
and m other instances not, a J udgo may 
see in the occasional omission of the 
explanatory phrase sufficient ground to * Uniformity 
infer a difference of intention in the of construc- 
re^cctive instances, of which Dalzell tion on 
v. Welch, 2 Sim. 319, ante, p. 439, n., recurrence 
affords an example. In such oases, the of same word, 
general plan of the will must bo re¬ 
garded ; and if we find that the tes¬ 
tator’s dispositive schemo would be 
violated by not giving to any term a 
uniform construction throughout the 
will, the argument for its adoption is 
very strong. Where the dispositions 
of the will are of a nature not to afford 
any such light, the task of its expounder 
becomes very embarrassing. 

( 9 } Dalzellv. Welch, 2 Sim. 319, ante, 
p. 439, n.; and see farther on this point, 
ante, p. 106. 

(r) Amb. 681, [and stated from Reg. 

Lib. 3 De G. & J. 276.] See also Wyth 
v. Blackman, 1 Yes. 196, ante, p. 107, 

Amb. 555, uom. Wythe v. Thurlstm. 
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OBAP. xsaax. 


BeqaeB£ to 
oliiliilTen mado 
to govern 
prior gift to 
“ issae.” 


"Issue” hdd 
to»iiiean 
children by 
"referenoo to 
another jgift. 


in the lifetime of the testator was entitled, the word child and 
children being here used as synonymous with issue (a). 

The present division will be concluded by the statement of 
two cases of the converse kind, namely, in which the word 

issue ” has been used in the restricted sense of children. In 
one of these, Ellh v. Belhy {t)y a testator bequeathed his funded 
property upon trust for A. for life, and after his decease, should 
he have miie lawfully begotten, whether male or fenude, to pay 
the interest for the maintenance and education of such iseue^ if 
more th^ one share and share alike, and if only one for the 
maintenance of such one, during his her or their nonage; and, 
on their attaining the age of twenty-one years, to transfer the 
same to them if more than one, and if only one then to such 
one; and, after the decease of B. (to whom the testator had 
given the dividends on his bank stock for life), he gave the 
dividends thereof to A. for the term of his life, and, after his 
decease, upon trust for the lawful children or child if only ono 
of A. in such manner as he (the testator) had thereinbefore idlled 
and directed respecting his funded property; and, if A. should 
happen to die without issue male or female of his body lawfully 
begotten, then over: Sir L. Wiadwelly V.-O., was of opinion 
that the words “die without issue male or female” in the 
bequest over referred to children^ the testator having clearly 
explained himself to mean children in the prior gift to the issue 
male and female. 

The other cose referred to is Ecel v. Gatloic (w), where a tes¬ 
tator bequeathed one-sixth port of his residuary estate amongst 
the children of his late sister Jane T., to be paid at twenty-one, 
and, in cose any such child or children should die under age 
leaving issue living at his her or their decease, their shares to 
be paid to the issue of such child or children respectively, with 
a bequest over of the shares of any child or children dying in 
minority without leaving issue, to the survivors and the issue of 
any who should have died leaving issue as aforesaid (such issue 
to take no greater share than their respective parents would 
have been entitled to, if living). And, as to one other sixth 
part, upon trust to pay the interest to the testator’s sister, 
Moiy 0.: and, after her decease, to pay and apply the said 
(diare unto and amongst her issuer and to be payable at the like 


(«) Mnoib stress in the arguments at been elsewhere shewn, ante, p. 148. 
the bar was laid on the fact of there {() 7 Sim. 362. 
being no dbild; but the inadmissibility (tf) 9 Sim. 372. 
of such a principle of oonstruotiem has 
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times, and with the like benefit of survivorship and aoomer, and cms. xzxix. 
in like manner as is thereinbefore expressed concerning the sixth 
part given to the children of his the testator’s late sister Jane T.; 
and in ease the testator’s sister Mary should die without leaving 
issue at her decease, or leaving any, they should die under 
twenty-one and should leave no issue living at his her or their 
decease, then over: Sir L. Shaduelly V.-C., was of opinion that 
the bequest to the “ issue ” of the testator’s ^ter Mary must 
of necessity he taken to mean children^ hy force of the terms of 
reference to the prior bequest to the children of Jane. 

It may be observed, in support of the construction adopted Remark on 
by the Court, that the testator had used the word “issue” in 
the sense of children in reference to both the share of the 
children of Jane and the share of Mary, namely, in the clauses 
which provided for the event of their respectively dying tinder 
age without issue living at their decease, whore it is obvious the 
word “ issue ” necessarily meant children, os a minor could not 
leave issue of a remoter degree. 


n. 5. It remains to be observed, that where a deviso to a Limitation 
person and his issue (or to him and the heirs of his body (a?)) is dISsSo fcavo 
followed by a limitation over in case of his dying without 
leaving issue living at his death, the only effect of those special 
words is to moke the remainder contingent on the proscribed 
event. They are not considered as explanatory of tho species 
of issue included in tho prior deviso (y), and, therefore, do not 
prevent the prior devisee taking an estate toil under it (s). The 
result simply is, that if the tenant in tail has no issue at his 
death, the devise over takes effect; if otherwise, the devise over 
is defeated, notwithstanding a subsequent failure of issue {a). 

In Doe d. CHlman v. Elvey {b) the circumstance of there being 


(j:) Wright v. Pearson, 1 Ed. 119, 
ante, p. 360, but where it was not ne- 
oessary to decide its effect upon the 
remainder. \Ct.Ahramy, Ward, SHare, 
166. In Jitehardsv, Davies, 13 C. B. 
K. S. 69, 861, where a devise was to A. 
for life, remainder to such of her chil¬ 
dren as she should by will appoint, and 
in default to her children and the heirs 
of their bodies in equal shares, “and 
in ease of the death ox A. without leav¬ 
ings any child living at her death, and 
in the event of suw duld or children 
Burvivingf her and dyin^ without leav^ 
ing issue” to testator’s right heirs; it 
was held tl^t the express gift in tail 
to the children wa.<i ndt made contingent 


on their surviving A. by tho terms of 
the power (seo Vol. I. p. 652) and of 
the gift over.] 

(tn Seo Hutchinson y. Stephens, 1 Eco. 
240, post. 

(s) [Doe v. Rueastle, 8 G. B. 876; 
MarsMl v. Orime, 28 ]^v. 376.] In¬ 
deed, in one instance, we have seen 
(ante, p. 412] even an expr^ devise to 
A. and the issue living at his death was 
held to confer an estate tail; but this is 
a construction which probably would 
not be universally acquiesced m. 

[(a) Eden v. Wilson, 4 H.L. Ca. 267, 
281, ante, Vol. 1. p. 602.] 

(b) 4 Eut, 313, ante, p. 416. 
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Bequrat over 
on lailure of 
isfluo at the 
death, follow¬ 
ing behest to 
A. and B. and 
their issue. 


GITT OVER ON LEAVING NO ISSUE AT DEATH. 

a limitation over on failure of issue at the death of the prior de¬ 
visee does not appear to have given rise to an argument against 
an estate tail. The only doubt, it is conceived, could possibly 
be, whether it would have the effect of rendering the remainder 
expectant on the estate tail contingent on the event of the de¬ 
visee in tail leaving no issue at his death {c). The affirmative, 
however, seems to be the better opinion, as the Courts would 
hardly feel themqplves authorized, without a context, to reject 
the clause “ living at his decease.” But words of an equivocal 
import would certainly not have the effect of subjecting the 
remaindei? to such a contingency (d). 


(c) See an instance of such construc¬ 
tion applied to personalty in Lyon v. 
Mitchell^ 1 Mad. 4G7, where personal 
estate was bequeathed to A., B., G. and 
D., us tenants in common, and to tho 
issue of their respective bodies; but in 
case of tho death of any or cither of 
them without issue living at the time 
of his or their respective deaths, then 


over to tho survivors, and to tho issue 
of their respective bodies. It was held 
that the bequest passed absolute inte¬ 
rests to A., B., 0. and D., subject to an 
exocutoiy bequest in case of their re¬ 
spectively dying without leaving issue 
at their decease. 

{d) See lirottdhurnt v. Morris, 2 B. & 
Ad. 1, ante, p. 391. 
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CHAPTER XL. 


WORDS “IN DEFAULT OF ISSUE 
THE OBJECTS OF 

I. Preliminary Remarks. 

II. Construction in regard to Personalty. 

III. In relation to Real Estate. 1. Where 
the expression is “swA issue." 

2. Where the reference is to" Issue" 


" ETC., WHEN REFERABLE TO 
L PRIOR DEVISE. 

simply. 3. Conclusions fnm the 
Cases. 4. Doctrine of general and 
particular Intention, 6. Devises 
of Reversions. 

rV. Effect of stat. 1 Viet. e. 26, s. 29. 


-♦- 

I. The expression which forms the subject of consideration 
in this chapter stands pre-eminent for the number and variety 
of the questions of construction to which it has given rise. The 
offices assigned to it are very numerous, and vary of course with 
the context. Following a devise to heirs general^ a clause of 
this nature, we have seen, frequently explains the word “heirs” 
to mean heirs special^ i.e. heirs of the body, and cuts down the 
estate comprised in the prior devise to an estate tail («), unless 
there is ground for restraining the term “issue” to issue living 
at the death. Preceded by a devise indefinitely, or expressly for 
life, to the person whose issue is referred to, the words in 
question (occurring in a will which is subject to the old law) 
have the effect of enlarging such prior devise to an estate tail(^>), 
unless they are restrained as before suggested, or unless there 
is an intermediate devise to some class or denomination of issue to 
which they can he referred. To determine in what cases the 
latter construction prevails, is the present object of inquiry. 
The distinctions which the authorities present require particular 
attention, and they will be found upon the whole to bo more 
easily reducible to a few general propositions than is commonly 
supposed. It will be proper to separate gifts of real and per¬ 
sonal estate; for as the construing of the words in question to 
import a general failure of issue in regard to personalty y neces¬ 
sarily renders void the gift over which is to take effect on such 
contingency {c)j the disinclination of the Courts to that construc¬ 
tion is evidently stronger than where (as in reference to real 
estate) they have the effect of creating an estate tail, on which a 
remainder can be limited. 

{a) Ante, Vol. I. p. 534. (r) Ibid. p. 234. 

[b) Ibid. 


Preliminary 

remarks. 
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OBAV. XIi. 


La regard to 
^raoxLid es* 


Preceded by a 
bequest to 
•ehUdrmi 


— by a be- 
crttest tochil- 
£enlhruig 
'^t testators 
death. 


“Without 
issue as afore¬ 
said,’’ h<dd to 
refer to ob¬ 
jects of prior 
oeutingeiit 
gift. 


II. In regard to p&thonal eatatCy it seems to be clear tb&t words 
denoting a failure of issue, following a bequest to childrmy refer 
to the objects of that gift. 

As in Doc d. Lyde v. Lyde (d), where a term of years was be¬ 
queathed to G. for life, and after his decease to M. for life, and 
after the decease of the survivor to t/ie children of G.y shore and 
shore alike, and if G. died uithout isstie of his body, then over; 
it was held that there being no child of G. the ulterior gift took 
effect. 

So, in Sajkeld v. Vernon (c), where a testator bequeathed 1,0007. 
to his daughter E.*s child or children, to the number of four; 
and if she should have a greater number than four living at his 
decease, then he bequeathed 4,0007. to be divided among the said 
children who should he so living ai his deccascy to bo paid at twenty- 
one; but if his daughter should happen to die ^^mthout issue then 
ho bequeathed the said legacy over. It was contended that the 
ulterior bequest was void, being after a general failure of issue; 
but Lord Northington held that it was a legacy to the children, 
if there were any, Hving at his decease, and, if not, to the sub¬ 
stituted legatees. 

And a similar doctrine prevailed in Malcolm v. Taylor {f)y 
though the trust for children was confined to those who attained 
a proscribed age; but the construction was considered to be 
aided by an expression in the context. The testator gave cer¬ 
tain lands and all the residue of his money in the funds to his 
mother and his sister M., for their lives and the life of the sur¬ 
vivor, and, after the decease of the survivor, to such of the chil¬ 
dren of M. as she by deed or will should appoint; and, in default 
of appointment, to be equally divided among the said children 
their heirs and assigns; the funded property to be an interest 
vested in and paid to them or the survivors or survivor, being 
sons at twenty-one, or being daughters at twenty-one or mar¬ 
riage. And in case M. should die without issue of her body lawfully 
hegotteny then the testator devised the estate to the children of 
A. in fee; and in cose M. should die without issue as aforesaidy 
the testator gave the residue of his money in the funds to J., and 
after his decease to his (testator’s) eldest son. M. died unmar- 

M) IT.B. 693. See also[-(iW.-C'CTi. per Paiker, V.-C., Urtfan v. Mansiony 
V. Sayley, 2 B. 0.0. 663;] Vand&rg»cht 6 De G. & S. 737. But see also per 
T. JRlfaAitf, 2 Ves. jun. 634{ V. Lord Cottmham, post, 461, and per 

Alleny 2 Mad. 310 (but as to wbiob see Turner, L. J., p^, 463, and 4 D. M. 
post); r£SdtHeon v. Simt, 4 Bear. 460 ; & G. 88 J 

Cormaek v. Copoue, 17 Bear. 397 £e {e) 1 64. 

Wyndhstn's Trusts, L. B., 1 Eq. 290 ; (/) 2 B. & Mj. 416. 
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lAed; whereupon a doubt arose as to the validity of the bequest oiup. x&. 
over to J., which of course failed if the words referred to an ex- 
tinotion of issue at any time. It was held by Sir J, Lcach^ M. R., 
and afterwards by Lord Brougham^ that the words “ without issue 
as aforesaid ” meant without such issue of M. as were objects 
of the preceding gift of the funded property, i. o. the children; 
his Honor observing, that it was a reasonable intendment that 
a subsequent limitation is meant to take effect upon failure of 
the prior gift, and is a substitution in that event. This was the 
plain, intention of the testator with respect to the real estate; 
and it was to be supposed, when real and personal estate were 
given together, that the testator had the same intention with 
respect to the funded property and the real estate. In Lord 
Brmighamh judgment there is much criticism on the words “ os 
aforesaid ” ( 17 ), which he considered to refer, not to the objects 
of the immediately preceding devise, but to the more remote 
antecedent, the legatees of the stock, which seems to have boon 
rather a nice question. 

Where the prior gift is expressly to “ issue,” though restricted 
by the context to issue of a particular class, or existing at a 
prescribed period, it seems more obvious to apply to tlio objects 
of such prior gift the words importing a failure of issue (the 
term being identical in both clauses), than where the prior gift 
is in favour of children. 

Thus, in Leeming v. Sherratt (//), whore a testator bequeathed Wowlsheld to 
to each of his children 1,000/., to bo paid at twonty-one, but as 
to the girls one-half to be placed out at interest, to bo secured to “ iasuo.” 
from the control of any husband, the interest in the meantime 
to be paid to them, and the principal to be disposed of in such 
manner as they might direct to their ibsue; but in case they 
should die mtlmit issue^ the testator gave the principal among 
the survivors of his children; Sir J. Wigramf V.-C., was of 
opinion that the original bequest applied to issue living at the 
death of the children, and that the gift over, on the failure of 
“ issue,” referred to the same objects. 

In two earlier oases, however, a different construction seems Words held in 
to have prevailed. Thus, in Andrce v. Ward (i), where a sum of 

Astothesowords, seealsoFa/A^r (t) 1 Buss. 260. [In Allamon r. 

T. 1C. B. 66, steted post, 468. j Cltinerow, 1 Yes. 24 (an oxccutoxy trust 

(A) 2 Hare, 14, [follovnng Target v. of realty), the gift over on death with- 
Oaunt, 1 F.W. 432 and Hockley v. out issue eras also held non-roferential 
Kuvohvy^ 1 Yes. jun. 143, both stoted in like ciroumstancM.] 

Ch. XLI, s. 3, sabs. 3. 

J.—VOL. TI. 


G O 
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5,000/. stock was bequeathed to A. for life, oud in case he 
should marry any woman -with 1,000/. fortune, then the tes¬ 
tator’s will was that the 5,000/. should be settled on bis wife 
and the issue of sueJi, marriage ; but in cose A. died leaving no 
issue of his body lawfully begotten, then over: Sir T. P1ume)\ 
M. E., was of opinion that ** issue ” in the ulterior gift could 
not be confined to issue of such marriage as before mentioned, 
and that therefore A. having left issue not of such a marriage, 
the gift over failed. 

The strong tendency of the recent eases towards the referen¬ 
tial construction suggests a doubt whether the doctrine of this 
case would now be followed. 

So, in Camphell v. Harding (/:), where a testator bequeathed 
to his adopted daughter, Caroline H., 20,000/. Consols, and his 
house and landed property at Culworth; hut in case of her death 
without lawful issue^ then the testator willed the money so left to 
her to be equally divided betwixt his nephews and nieces who 
might be living at the time (/), and the land, &c., at Culworth to 
his nephew J. H.; and the testator requested his friends C. and 
S. to be guardians for Caroline II., and if she married it must 
be "with their consent, and “the property to be solely settled 
upon herself and her children^ and in no way charged or alienated.” 
It was contended that the words “ death without lawful issue ” 
in this case meant death without having had any such issue as 
would have taken under the settlement subsequently directed by 
the testator, and not death without issue indefinitely; but it was 
held by Sir L. Shadwell, V.-C., and afterwards by Lord Brougham^ 
and ultimately in D. P. (where the case was very elaborately 
argued), that the words could not be restricted, and consequently 
that Caroline II. (who had died unmarried) became absolutely 
entitled to the stock. Lord Brougham considered that the in¬ 
troduction of the direction to settle the stock on the marriage 
of the legatee did not vary or affect the construction which was 
to obtain in the alternative event of her not manying at all (w). 


(A) 2 R. & My. 390, 8 Bli. N. S. 469, 
2 Cl. & Fin. 421 {Candi/v. Campbell), 
ll) ^0 S. C.f cited Ch. XLI, s. 3. 
\m) This COSO was cited as a leading 
authority by K. Jintee, V.-C., in Ppev. 
Lintpood, 0 Jur. 618; [and hj Bacon, 
V.-O., in Ftaher v. Weoater, L. R., 14 
Rq. 28.^. But in the former] case it 
was unnecessary in the erente which 
had happened to decide whether the 
vrords importing a failure of issue ap¬ 
plied to the objects of the preceding 
bequest to “children” or extended to 


issue indefinitely; the case therefore 
has really no connection with the pre¬ 
sent subject of discussion. The ma¬ 
terial question was, whether the wot^ 
referred to issue living at the death 
(vide next chapter), which donstme- 
tion the Court (it is considered most 
propwly) negatived. [In lUher v. 
Wehtter, the prior bequest being to A. 
and her chimren jointly, the simply 
referential construction m the gift over 
if A. should die without issue was of 
course inapplicable.] 
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The &amo and language of the will in this cose wore peculiar, 
and it must not he considered as intrenching on the general 
principle of constmotion exemplified in the preceding coses. 
That principle was recognized and forcibly stated by Lord CoU 
tenham in EUicomhe v. Gompertz (m), where he held that the 
words “ from and immediately after the decease of all the sons 
and grandsons of my said son J. J.” were confined to such sons 
and grandsons as were embraced by the preceding gifts, a con¬ 
struction which supported the validity of the ulterior gift (o). 
Ho thus stated the general doctrine: “ Provision is mode for 
certain members of a class answering a particular description, 
and then a gift over is mode on failure of the class. If it be 
clear that the whole of the class were not to take, the gift over, 
though made to depend on the failure of the whole class, will bo 
construed to take place upon the failure of that description of 
the class who were to take; and, on the other hand, if it appear 
that all the class were intended to take, although some only are 
enumerated, and the gift over bo upon the failure of the whole 
class, the Court will adopt such a construction as will extend 
the benefit in the beat way the law will admit to the whole 
class.” 

So, in Trickey v. Trickey (p), where a testator bequeathed the 
residue of his personal estate to his daughter A. for life, and 
after her decease to her children at twenty-one; and in cose 
any of such children should die under twenty-one, and have 
one or more children wAo should survive A. and live to attain the 
said age, the last-mentioned children should be entitled to their 
parents* share; provided that, in case any child of A. should die 
under twenty-one, his her or their shore or shares should go to 
the survivors of the said children, and the issue of any deceased 
child or children who should marry and die under the said age ; 
provided further, that if there should be no child of A.^ or there 
being any such^ no one child living to attain the age of twenty-one 
yearSy nor leave any issue who should attain theretOy then over : Sir 
J. Leachy M. B., held that the gift over must be intended to 
take effect on failure of the former gifts; and os such former 
gifts were confined to those grandchildren who should survive 
(end who should therefore necessarily have been bom in the 
lifetime of) the daughter, the ulterior bequest was valid (^). 

(ff) 3 M. & Cr. 127. Ip) 3 My. & E. 6 G 0 . 

(o) The will was found too long and ( 9 ) Although in JElliembe^ v. Gom- 
spwial for insertion. perts, and IHckey v. Trieleep, above 

G O 2 
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OHA?. aui. [In Wesficood v. Southey (r), a very material distinction was 
Suggested drawn by Sir Kindereley regardmg those cases where, by 

^'^the oppress direction, or by the true construction, of the will, the 

^tover is ou death of the first taker without issue means without issue living 

death («). He said: “ It is true that where there is a 
the death. legacy to one for Ufe, and after his death to his children,, with a 
gift over if he die without issue, and there is nothing to restrain 
those words, the words * without issue ^ are limited to the issue 
before mentioned. But the ground on which the Court has used 
violence with the words and interpolated the word ‘ such * is this, 
that if there were no restriction on the generality of the words 
‘ dying without issue,’ the limitation over would be void. But 
when the dying without issue is either in terms, or by the proper 
construction, limited to dying without issue living at the death, 
there is no reason for interpreting the words as meaning ‘ such 
issue as before mentioned.’ I am not aware of any case in 
which a legacy being given to one for his life, with remainder 
to his children, and a gift over if he dies without issue, in the 
sense of issue living at his death, the limitation has been re¬ 
stricted to issue before mentioned. Such a construction might, 
in fact, wholly defeat the testator’s intention; for the tenant for 
life might have an only child who might attain twenty-one, 
marry and have children, and die before the tenant for life, and 
then the child and the issue of that child would be excluded.” 
In the case before him the V.-0.‘ acted upon the distinction, 
although the effect was to divest a previously vested gift to the 
children. 

In Pride v. Fooks (t), where the bequest was in trust for such 
child or children as the testator’s niece and two nephews should 
leave at the time of their respective deceases^ one-third to the child 
or children of each (but not giving life-interests to the parents), 
and in case the niece or either of the nephews should happen to 
die without leaving any children or child lawfully begotten, her 
or his third part to be paid to the children or child of the other 


stated, the expreasiou which ooimeoted 
the prior and ulterior gifts did not cor¬ 
respond with that which is the subject 
of the present chapter; vet, as the 
general principle was much discussed, 
and as weso cases exemplify the ap¬ 
plication of tile doctrine to bequests of 
personalty, the;^ appeared to call for 
msertion in tl^ place. Ellieombe v. 
Oom^tz was oitea as a leading au¬ 
thority by Sir J. Wigram, in Leemng 


▼. Sherratt, 2 Hare, 14, ante, p. 449; 
[see also Hillerscton y, Zom, 2 Hare, 
355 ; Cardigan v. Curam-JIowe, L. R., 
9Eq. 358 (settiementof family plate). 

(r) 2 Sim. N. S. 202. See alBO 
Waller V. Mower, 16 Beav. 366. 

(«) The y.-C. repeated this state¬ 
ment of the rule in Madden t. IlAn, 2 
Dr. & Sm. 213. So Parker, V.-O., 
Bryan ▼. Maneion, 5 Be G. & S. 737. 
(/) 4 Jur.N.S. 678, 3DoG.&J.252. 
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[or others leaving children or a child, in equal proportions if chap, ax. 
more than one, and in case all of them the nephews and niece 
should happen to die without leaving (u) any mue lawfully 
begotten, in trust for the children of X. then living and the 
issue of his children then dead, equally per stirpes. Neither 
of the nephews left any child at his death, nor did the niece, 
but the niece left grandchildren. It was held by Sir J. Romilliji 
M. R., that “ issue ” in the gift over was not to be restricted to 
** children,” and that there was an intestacy, lie approved and 
relied much on the V.-O.’s distinction. On appeal, the decision 
was afl&rmed by K. Bruce and Turnery L. JJ., upon the construc¬ 
tion of the particular will, “ children ” being strongly contrasted 
with issue,” and there being, not a series of limitations to take 
effect in succession, but only two sets of concurrent contingent 
limitations. Sir Q. Turner said he would not give any opinion 
upon Westwood v. Southey. 

Referring to the general doctrine, the L. J. said: ** Amongst Statomont of 
the oases on the point, which are almost innumerable, may be ^ 

placed on the one side Malcolm v. Taylor and Ellicomhe v. Gom~ Turner^ L. J. 
jicrtZy and on the other Andree v. Ward and Campbell v. Harding. 

If the primary limitation be in favour of children, and be so 
expressed that they take immediate vested interests, and there 
be a limitation over in default of issue, it is not difHcult to see 
reasons for construing default of issue to mean default of chil¬ 
dren ; for if there be no child, there can be no other issue, and 
if there be a child the child will take the whole, and there will 
bo nothing to limit over; but where the primary limitation is 
so expressed that there may be issue who may not take under it, 
as in the case of gifts to children to vest at twenty-one, it is not 
BO easy to see the reasons on which this construction has prevailed. 

It is true that by adopting the construction the limitations ore made 
to follow in regular order and succession, but it is equally true 
that the general terms in which the limitation over is expressed, 
prove that there has been some omission or some mistake on the 
part of the testator, and the difficulty seems to be to determine 
what the omission or mistake has been, whether it has been in 
the gift over not having been limited, or in the primary gift not 
having been extended.” He hod endeavoured to extract some 
definite rule from the authorities. Hut the result of them was 
that each case depended on the construction of the particular 
win, and that no general rule could be laid down. 

[(«) This as to personaliy moaxis leaving at thoii deaths, see Ch, XLI, s. 1. 
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WORDS *‘IN DEFAULT OF SUCH ISSUE,” 

[But of course, although the primary gift is so expressed that 
there may be issue who may not take under it, the context may 
shew that tho omission or mistake is not in that gift, but in the 
gift over. This was considered to he the ease in Re Merceronh 
Trusts (i;), where a testator gave a legacy to each of his two 
daughters for life, and after her death unto and equally among 
all and every such child and children she might happen to leave 
at her decease; and in case she should die without issuOy then to 
such persons and in such manner as she should by wiU appoint. 
The will then contained a gift of residue to the testator’s son. 
The daughter died leaving grandchildren but no child living 
at her death. It was held by Sir R. MalinSy Y.-C., that ** die 
without issue” meant such issue as was before mentioned, 
namely, children living at the daughter’s decease; and, there 
being none, that the power to appoint had arisen. The V.-G. 
thought it perfectly clear that, as the children of tho daughters 
who were tho primary objects of the disposition could not take, 
the next object of the testator’s bounty was the daughter her¬ 
self, who, if she had no children or only children who could not 
take, was to have the absolute dominion over the fund.] 

"Whore the words are not “ in default of issue ” simply, but 
“ in default of such issue,” it is clear that whatever be the class 
of issue included in tho preceding gift, whether children, sons, 
or daughters, and whatever the extent of interest given to those 
objects, tho bequest over in default of such issue is construed to 
mean in default of such childreuy sousy or daughters (y). [And if 
the prior gift is confined to children who survive their parent, a 
gift over in default of such issue, or (which is the same) of issue 
hccoming entitlcdy means in default of children who survive their 
parent (s;).] 

III. 1. With regard to real estate also, it is clear that the 
words “ in default of such issue,” following an express devise to 
any particular branch of issue, as childreiiy sonSy or daughtersy 
will be construed to refer to the issue before described; that is, 
08 meaning in default of such ” childreriy sonSy &o. (a). And in 
oases of this dass (as distinguished from those which form the 

[(jr) 4 Ch. D. 182 (will dated 1828, as fa) lethiettllier v. I^aee^, Amb. 204, 
to wmch vide post, s. 4 of this Ch.)] 220; Jknn d. BrvMm t. 11 East, 

{if)]i£addox v. Stainesy 2 P. W. 421, 603, n., 3 T. B. 87, n.; Say v. Lord 

SB.P.'G. Toiiil. 108; Stanleyy.Leighy Coventty, 3 T. B. 83; J)oe d. (kmier- 

2 P. W. 686 ; and see 3M. &Cr. 153. baeh t. Perryn, ib. 484; OoodtitU d. 

[(s) Re Sopkuu* JVutte, 9 Ch. D. Steeei v. S^nnngy 1 Esist, 264; and 
131.] other cases, ante, p. 382. 
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subject of the next section), this rule prevails, whether the chap. a. 
objects of such preceding devise take estates of inheritance, er 
only estates for life {b). 

The reported oases supply numerous examples of each kind. 

In Doe d. Comherhach v. Pen'.j/n{c)y Rex v. Marquess < 2 /'rwsooded by a 
Stafford {d) [and Foster v. Hayes («)] the words “ in default of Ji*fee*|**' 
such issue” following a devise to children in fee were hold to 
refer to such children. 

In Doe d. Tooley v. Ounniss (/) and Doe d. Licersage v. ^ 
Faughan{g) the same construction was given to a devise to ®’ 

children (without words of limitation), with a devise over “ on 
failure of such issue;” and also in Ashley v. Ashley (A), where a 
similar devise was followed by the words, for ** want of such 
issue.” 


In Denn d. Briddon v. Page (»)- the limitations of the will — todaugh- 
were to the first and other sons in toil male in strict settlement, ’ 

and in default of such issue to all and every the daughters 
(without words of limitation), and in default of such issuer over; 

Lord Mansfield held that the daughters took estates for life 
only; but he said, “ If, after the limitation to the daughters, 
the words had been, * and if they die without issuef we would 
have implied an estate tail {j) ; but here the words are ‘ such 
issue,’ which can only mean the issue before mentioned.” Hay v. 

Earl of Coventi'y (k) was precisely similar. 

So, in Doe d. Phipps v. Lord Mulgrave (/), where the devise -- to b 0 n 8 

being to the first and every other son in tail male, failure of ’ 

such issue” over, the latter words were treated as merely refer¬ 
ring to the preceding devise. 

Again, in Foster v. Romney (wi), where the devise was to A. — to sons 

"for life. 


[(A) A^limitation over in dcfaxilt of 
issue, following an estate in fee to 
children or any other particular branch 
of issue, operates as an alternative con¬ 
tingent remainder which is defeated 
the moment that, by birth of a child 
or other issue taking under the previous 
limitation in fee, such limitation in fee 
becomes vested. On the other hand, a 
limitation over in default of issue, fol¬ 
lowing an estate for life or in tail given 
to the issue, is construed as a vested re< 
mainder expectant on the estate for life 
or in tail, and is not defeated by the 
birth of j^ue, but takes effect upon the 
determination of the estates for life or 
in tail limited to them. It is clear, 
Iheitf ore, that, according as the issue 
take, (1) in fee, (2) in tail, or (3] for 
life, uie words in default of issue 


mean,—(1) if there never are any issue; Moaning of 
(2) if there never arc any issue, or being ^^^ords ‘‘in de- 
such, ujpon their deaths and the failure fault of issue.” 
of their issue inheritable under the 
estate tail; (3) if there never are any 
issue, or being such, upon their deaths.] 

(c) 3 T. R. 484. 

Id) 7 East, 621. 

■ [(e) 2 EU. & Bl. 27,4 EU. & Bl. 717.] 

(/) 4 Taunt. 313. 

(y) 1 D. & Ry. 62, 6 B. & Aid. 464. 

Th) 6 Sim. 368. 

(t) 3 T. R. 87, n., 11 East, 603, n. 

{j) See Wight v. Leigh^ 16 Ves. 664; 

Parr v. SwindeU, 4 Russ. 283; both 
stated post. 

(A) 3 T. R. 83. 

(/) 6 T. R. 320. 

(»i) 11 East, 694. See also Ooodright 
d. Lloyd V. Jonea^ 4 M. & Scl. 88; Fur- 
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CEAP. XL. 


for life, and after his decease to hk sons successively (without 
words of limitation), and in default of such issue^ over; it was 
held that A. and his sons took for life only, the words such 
issue” meaning such sons. 

These decisions must he considered as overruling Lonvax v. 
Jlohnden (n), and Evans d. Brook v. Astley (o), unless the latter 
cases can he refeired to their special circumstances. Lord 
Kenyon {p) certainly so treated the latter. Bobinson v. RoUn- 
Besiks on son ( 9 ), would be in the same predicament, were it not that the 
^ord “ SOW,” in the devise in that case, appears to have been 
V regarded as a word Of limitation (r), and consequently the first 

taker was properly held to he tenant in tail, without imposing 
on the subsequent words, “ in default of such issue,” the office of 
conferring that estate, to which, indeed, upon every sound prin¬ 
ciple of construction, they appear to be inadequate. The oases 
just stated, establishing that expression to bo purely referential, 
are decisive authorities against the stress which in some parts of 
the discussion of Robinson v. Robinson was laid on these words. 

[So where there was a devise to one for life, remainder to her 
sons and daughters in fee, but should she die without having 
«mc74 heirs over, the words “ such heirs” were held to refer to 
the sons and daughters («).] 

Of course where the word “ issue,” occurring in an express 
devise to issue, is therein explained to mean children^ the words 
in defaultj or for want of such issue^ inunediately following, are 
construed in default of such children {t). 

“Suohiasuo” But in one instance the word “such issue,” preceded by a 
Seviee to devise to first and other som and their heirs, were held to refer 
to the heirs of the sons. Thus, in Lewis d. Onnond v. Waters (u), 
where the devise was to the testator’s eldest son for life, remainder 
to a trustee to preserve contingent remainders, remainder to the 
first and other sons of the testator*s eldest son and tJmr Imrs, and 
for %cant of such mue, to his second son B. for life, with similar 
remainders; it was held that the word “ issue” in the limita¬ 
tion over referred to the heirs cf the sons, and consequently 
that they took successive estates tail, which would effectuate 


“Such heirs” 
preceded by- 
gift to BODS 


cell V. PureeUy 2 D. & War. 219, n.; 
[Bridger v. Ramsey, 10 Hare, 320; 
Sevan v. White, 7 Ir. Eq. Hep. 473; Re 
Arnold's Estate, 33 Beav. 163; Re ibf- 
lard's Efitate, 3 D. J. & S. 641.1 
(n) 1 VcB. 296. 

( 0 ) 3 Burr. 1670. 


(p) 3 T. R. 87. 

M 1 Burr. 38, 3 B, P. C. Toml. 180. 
(r) See Lord Kvn^rds judgment in 
Eos Y. Mulgrane, 6 T. R. 323. 

S («} Pollsy Y. Rolley, 29 BeaY. 134.] 
t) Ryan y. Cml^f, 1 LI. & G. 7. 
w} -6 East, 337. 
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the apparent intention of the testator to continue the estates in cbap. xl. 
his family. 

This is a strong case, inasmuch as there was an antecedent 
class of issue to which the clause might have been applied; but iraloa’ 
as the words “first and other” evidently imported that the 
sons were to take smcessmly (rf?), there was no mode of giving 
efieot to that intention except to out down the fee-simple of the 
sons to an estate tail. 

[Again in Bkidulph v. Lees (y) a devise to A. for life, and to “ Such iaauo*^ 
his sons in tail male successively, and for default of such issue 
to B. and 0. and their sons in like manner; and for default of clause show- 
such issue to the daughters of A. and their heirs for ever as IS to bo* 
tenants in common, and for default of such issue to the daughters “tended, 
of B. and C. in like manner (which it was admitted by the 
Court would per se have given an estate in fee-simple to the 
daughters of A.) was held to create an estate tail in the daughters 
on the ground that the testator had expressly interpreted his 
meaning by a shifting clause which provided that if any 
daughter became a nun, the use declared in her favour should 
cease, and that “ the person next in reversion to take according 
to the aforesaid limitation should, immediately thereupon, enter 
upon and enjoy the premises as he would have been entitled 
to hold and enjoy the same in case the person so entering into 
religion had been then dead without issue of her body.”] 

In Ginger d. White v. White (s) Wilks, C. J., road a devise to Romarks 
children and their heirs successively as conferring an estate tail 
only («), though he distinctly held, as wo shall presently see. Ginger v. 
that the subsequent words, importing a failure of issue, referred 
to the children themselves (5). He seems even to have thought 
that a gift over in default of mak children io female children, 
and in default of female children to. a person who was their 
cousin, explained heirs to mean heirs of the body, “ because the 
male children could not die without heirs if any of their sisters 
were living, and the female children could not die without heirs 
if the cousin were living” {c) : but he evidently confounded a 
remainder with an alternative limitation; in other words, he failed 
to distinguish between a devise over if the children should die 

(«} See Kerahaw ▼. Kerakaw, 13 Ell. (s) Willes, 362, stated post, 459. 

& Bl. 846; Cradock y. Cradockf 4 Jur. (a) See also Henneaaey y. Bray, 33 

K. S. 666, ante, p. 253. As to the force Beay. 96, ante, p. 326. 
of ** saooessiydv,” see Ginger v. White, {b) See post, 459. 

infra. (c) See as to this doctrine, ante, p. 

Ell. Bl. & Ell. 289. 329. 
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WORDS IMPORTING FAILURE OF ISSUE, 

without heirs, and a devise over if there should be no children. 
With the latter the doctrine to which he refers has no connection. 

Even where the prior devise embrace a single child only, the 
words “ for want of such issue ” ore construed for want of such 
chiMf and have not the effect of conferring an estate tail on the 
parent of that child {d). 

• [The words “ as aforesaid,” may have the same force as the 
word “ such.” Thus, in Walker v. Petchell (e) the testator 
devised land in trust for his wife for life, remainder in trust for 
all and every suob one or more of the child or children whether 
male or ’female of the said wife lawfully begotten, for such 
estates, &o., as the wife should appoint, and in default of 
appointment, in trust for the children os tenants in common in 
fee, “ but in case his wife should happen to die without leaving 
lawful issue as aforesaid,” then over; it was held that the words 
“issue as aforesaid” meant children, and, therefore, that the 
gift over was not too remote.] 

In this state of the authorities, then, the proposition seems 
undeniable that the phrase “in default of such issue,” “for 
want of such issue,” or “ on failure of such issue,” following a 
devise to any class of issue, or even to any individual child or 
other descendant, is simply and exolusively referential, and does 
not enlarge, or in any manner affect any of the prior estates. 
[It is true that in Doe d. Harris v. Taylor (/) it was held on 
the authority of Ecans v. Astley {g), which is overruled, and 
of Clements v. Paske (//), which it is submitted is not in point, 
that the words “ for default of such first issue ” did not mean 
for default of such first son” as took under the previous 
limitation, but “for default of issue of such first son,” and 
therefore that the first son took an estate tail. But Sir J, 
Romilly, M. E., declined to foUow this decision (»), and it is 
submitted that it cannot be supported. 

In Chorlton v. Craven, already stated {J), it was impossible to 
read the gift over “ for want of such lawful issue of the name of 
C. either by Thomas or James ” os simply referring to the sons 
who were objects of the preceding devise, for the sons of James 
were not objects of that devise. The intention, it was said, 

(d) Doe V. Charlton, 1 Scott, N. B. {aS Ante, p. 466. 

290, 1 M. & Gr. 429, ante, p. 408; (A) Ante, vol. 1. p. 491, n. 

\B^eU V. Golightly, 14 Sim. 327 ; (>} Be Arnold*e Detate, 33 Beav. 163. 

Athbumer v. Wileon, 17 Sim. 204. u) Ante, p. 407, and (same devise) 

{e) 1 G. B. 652. Darker v. Tootal, 11 H. L. Ca. 143. 

(/) 10 Q. B. 718. 
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[plainly was that the estate should not go over to the daughters osis. aou 
until all the issue male of Thomas had been provided for; to 
effectuate which it was considered an estate tail might be implied 
in Thomas in remainder after the estate tail male previously 
limited to his sons (k). Sufficient operation it was thought was 
given to the word “ such” by referring it to the word “male” 
in the previous devise,—^the intention that Thomas’ entail should 
descend in the male line, being also manifested by the express 
desire to preserve the name of C. This construction by parity of 
reasoning enabled them to give the same estate tail in remainder 
to James (^, and the ultimate remainder to the daughters 
followed as a vested remainder, and completed the scheme of the 
will.] 


III. 2. It is well settled also, that words importing a failure lu default of 
of issue (without the word such)^ following a devise to children ^h’out 
in fee-simple or fee-tail, refer to the objects of that prior do vise j tho word 
and not to issue at large. *** 

Thus, in Ginger d. White v. White («*), where a testator 
devised a house to his son J. (subject to an undivided interest 
given to a daughter during widowhood), and after the deter¬ 
mination of that estate to the male children of J. successively, 
one after another, as they should be in priority of ago, and to 
their heirs; and in default of such male children, to tho female 
children of J. and their heirs; and in case J. should die without 
issuej then over to tho testator’s grandson W. and his heirs. 

One question was, whether the last words in italics did not give 
an estate tail by implication; and it was held that they did not. 

WilleSf 0. J., said that the word “ issue ” meant such issue tut 
the testator had mentioned beforcy and he could mean no other, for 
he had devised the estate before to all J.’s sons and daughters. 

It seems that the learned Judge considered that the children 
took estates taily on a ground which has been already alluded 
to («). 

So, in Goodvight d. Docking v. Dunham {o)y where a testator Words held 
devis^ to his son J. for life, and after his death to all and eveiy JhU^m*ob- 
his children equally and their heirs; and in case his son died of prior 

dovisOe 


[(ife) This ooQstruction was thought to 
have the greater weight as it aocounted 
for the-antecedent decisions of K. B. 
and of Lord Eldon; but, as already 
stated, no final opinion was expressed 
upon it, ante, p. 408, n. {t). 

(i) As to this see Yol. I. p. 650.] 


(»() Willos, 348; \Cormack v. CopoitSy 
17 Beav. 397 ; Peyton v. Lambert, 8 Ir. 
Com. Law Rep. 486; Towm v. Went¬ 
worth, 11 Moo. F. C. C. 626.] 

(n) Ante, 467. 

(o) Doug. 264. 
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without mue^ then unto his (the testator’s) two daughters and 
their heirs; Lord Mansfield without hesitation held that the 
limitation over was the same as if it had been ** in case the son 
had died without children.** 

Again, in Malcolm v. Taybr{p)f where a testatrix devised 
(among other things) the moiety of an estate in Jamaica to her 
mother, and her sister Maria Taylor, for their lives, and the life 
of the survivor, and after the decease of the survivor, to such of 
the children of Maria Taylor as she by deed or will should ap¬ 
point ; and in default of appointment, then the said moiety to 
bo divided equally between the said children their heirs and 
assigns for ever; and if but one then to such one child, his or 
her heirs and assigns for ever; and in case the said Maria Taylor 
should die without issue of her body lawfully begotten, then the 
testatrix devised the moiety in question over to other persons: it 
was considered clear that these words referred to the children 
who were the objects of the prior devise (j'). 

[So, in Bahcr v. Tucker (r), where the devise was to the testa¬ 
tor’s natural son John for life, with remainder to the first and 
other sons of John successively in tail male, and in default of 
such issue, to the daughters of John and their heirs as tenants in 
common and in default of issue of the said John, to the testator’s 


tJnr^rted 
ca«eof Clon- 
mert v. 
Whitaker. 


(p) 2 R. & My. 41G. See also J)oev. 
Selby, 2 B. & Cr. 926, ante, Vol. 1. p. 
87G; Tnrbttck v. Tarbuek, post, 462 ; 
\ll«h T. Pen', 25 Bcav. 335; Maden v. 
Taylor, 46 L. J., Ch. 669, 672.] 

{ 7 ) In tho unreported case of Ulonmert 
V. Whitaker ( 8 th August, 1807, MS., 
with a note of whicli tho Author has 
been favoured), a testator devised unto 
his three sous, Thomas, George and 
John, share and share alike, all his 
freehold, leasehold and personal estate 
and effects. And he also farther be¬ 
queathed, that, in case of tho demise of 
either of his said sons, the said estate 
^ould be equally divided between his 
surviving sons; and if his sons had 
issue, hia (tho son’s) child or children 
should be entitled to the father's share. 
And in case they all died without issue, 
then his freehold estate or estates 
situated in South Street, Peckham, 
should devolve to the heirs of his late 
brother Thomas, to be equally divided. 
The three sons suffered a common re- 
coverv, and tho question, on a bill for 
qteoino performance filed by a person 
who elided under the recovery and 
hod contracted for the sole of the estate, 
was, whether the fee-simple was ac- 
quii^ by their recovery, llie Judges 


of 0. P. (on a case from Chancery) cer¬ 
tified that Thomas, George and John 
who suffered tho recovery, took such 
an estate as would have enabled them 
to make a good title, whereupon Lord 
JSldon decreed the specific performance 
of tlic contract. 

[It seems unnecessary to assume that 
the three sons were held to be tenants 
in tail contrary to] the rule of ooustnic- 
tion deducible from the three last cases. 
The devise was sufficient to carry tiie 
fee to the [three sons] by force of tho 
word “estate;” [andail the subsequent 
limitations may bo read as to bo sub¬ 
stituted only in case the sons died in the 
testator’s lifetime, leaving their estates 
absolute if they survivra him. But 
supposing this not to be so, the sons 
acquired a ^od title by the recovery 
^uacunque via: for if they were tenants 
in tail the entail was barred by it; if 
tenants for life with remainder (adopt¬ 
ing the referential construction) to Iheir 
children by purchase, still, as there do 
not appear to have been any children 
bom when the recovery was suffered, 
the remainder was destroyed and a fee 
acquired by the sons. 

(r) 3 H. L. Oa. 106. 
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[right heirs; it was urged that, wherever any chasm of events 
ooours between the actual limitations to the children, and that 
upon which the gift over is mode to depend, an estate toil in the 
parent whose issue is referred to in the gift over ought to be 
implied to fill up the chasm, and that an estate tail general ought 
therefore to he here implied in John to fill up the chasm occa¬ 
sioned by the absence of a provision for the female issue of his 
sons; such estate to be in remainder after the estates expressly 
given to his daughters, which for that purpose must be cut down 
to estates toil («). But it was held in B. P. that the cose was 
covered by JBlackbom v. Edghy ((), where, the limitations being 
precisely similar (except that the limitation to the daughters was 
expressly in tail, and would therefore have required no cutting 
down in order to admit a remainder by implication), the referen¬ 
tial construction prevailed: John therefore took an estate for his 
life only. 

Again, in Goynwur v. Pigge («), where the testator devised 
copyholds to his wife for life, remainder to his daughter for life, 
remainder to the first child of her body whether male or female 
and to his or her heirs and assigns for ever; but if such child 
should deport this life under the age of twenty-one years with¬ 
out leaving issue of his or her body lawfully begotten, then the 
testator devised to the second and third child in similar words, 
and so on to the other children; but in ease his daughter should 
die without leaving issue of her body lawfully begotten, or, having 
issue, such issue should die under the age of twenty-one years 
without leaving issue lawfully begotten as aforesaid, then ho de¬ 
vised the estate over. Lord Langdale considered that the words 
“ issue of the body,” when used with reference to the daughter, 
must be understood to mean the children to whom, subject to the 
daughter’s life estate, the property was previously given. 

It will be observed that in the last case the devise over was on 
the devisee for life dying without leaving issue, not, as in all that 
precede it, simply without issue; but the devisee for life never 
having had a child, the effect of the word leaving ” was not 
discussed.] It should seem, however, that the introduction of 

-[(«) Citing BSc v. Halley ^ 8 T. B. 5, obseired that if the case had always 
stated post. ^ been supposed to bo of one purport, 

1 F. W. 600. This ease was al- and as such had ruled subsoquout 
leged arg. to be misreportod, and ex- cases, it would not do to go back to 
tracts from B. L. were cited to shew some critical difference; because the 
that the gift over there was one from law might have been settled, 
whudi in no case could an estate tail (») 7 Bear. 475. 
have been implied. BxAloitA.Brougham 
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WORDS IMPORTING FAILURE OP ISSUE, 

that word would not voiy the construction, inasmuch as the 
phrases “without issue” and “without leaving issue” have (we 
shall hereafter find) been held to he undistinguishable, in regard 
to their importing an indefinite failure of issue in reference to 
real estate. This remark, however, is made with great diffidence, 
as it may seem to clash with an opinion expressed by Lord Cot-' 
tenham (when M. R.),in Tarbiick v. Tarbtick (a;), where a testator 
devised his lands at Barnhill to his son James for his life, and 
after his decease to all the children of James lawfully to be be¬ 
gotten and to their heirs and assigns for ever as tenants in com¬ 
mon, and if but one child then to such only child his or her 
heirs and assigns for ever. And the testator charged the lands 
with the payment of an annuity. lie then gave all hie other 
lands to his son Jonathan and his children in similar terms, also 
charged with an annuity. And in case the testator^s son James 
should happen to die \cit1mit leaving lairful issuer then the testator 
gave the lands devised to him to his (testator’s) son Jonathan 
his heirs and assigns; and in case the testator^s son Jonathan should 
happen to die without leaving lawful issuej then the testator gave 
the lands devised to him to his (testator’s) son James his heirs 
and assigns for ever. But if both the testator'^s said sons should 
happen to die without leaving lawful issue^ then he gave the whole 
of the said hereditaments to his nephews and nieces in fee. The 
testator’s sons, James and Jonathan, both died in the testator’s 
lifetime, James leaving a son, who also died in the testator’s 
lifetime. Jonathan died a bachelor. The M. R. held that in 
these events the devise over failed, on the ground that the son 
of James would, if he had survived the testator, have taken an 
estate in fee, and therefore the lapse of such devise, instead of 
letting in the ulterior devisee, occasioned intestacy (y). “ The 

first question,” said his Honor, “to be considered is, what 
estates would James and Jonathan have taken had they survived 
the testator? On the part of the nephews and nieces it was 
contended that they hod estates tail, upon the ground that the 
gift over, being to take effect in case either died without leaving 
lawful issue, is postponed until an indefinite failure of issue^ and 
therefore creates an estate tail. This rule has been adopted for 
the purpose of giving effect to the general intent of the iestator, 
manifested in his devises over depending on a failure of issue 
generally, in order to give a chance at least of succession to 

[(jr) 4 L. J. Cb. N. S. 129.] (y) Aa to thia doctrine, yido p'oat, 

Ch. L. 
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persons who, though they cannot claim under a particular gift, osiv. zx.. 
are included in the general description of issue. That rule does 
not apply where this object is not to be attained, and amongst 
the exceptions is the very case which occurs here; namely, a 
gift to A. for life, with remainder to the children of A. in fee, 
that is, the children of A. in fee generally, and a gift over on the 
death of A. without issue, which means mch issue, that is, 
children. This was the case of Goodright v. Dunham (c), wliich 
is precisely in point on this subject. In such coses the general 
term ‘issue’ is construed to mean that particular description of 
issue before specified, namely, children. It was indeed in this 
cose, as it has been in former cases, contended, that suoh con¬ 
struction is a restricting of the moaning of the term issue, 
because thereby children’s children would be excluded in the 
event of their parents’ death before the testator’s death {a) ; but 
this argument has not prevailed against tho rational construc¬ 
tion of making tho gift over depend on the failure of the object 
before distinctly specified. Such were the oases of Blackhorn Lord Cottm- 
V. Edgley (5), and Mono, v. Marquess of Ormonde (c). I am Jtraotion^of 
therefore of opinion, that if James and Jonathan had survived “dio without 
the testator they would have taken estates for life, with re- 
moinder to their children in fee, with gifts over in the event of 
there being no children at the respective times of the death of the 
tenants for life. If they had so- survived the testator, it is clear 
the gift to the nephews and nieces could not have taken effect, 
for that gift is only to take effect in the event of James and 
Jonathan not having lawful issue, that is, children according to 
the above construction; and James, at the time of his death, had 
a son James who survived both his father and uncle Jonathan.” 

As in this case the child whoso existence was held to have Bemark on 
defeated the devise over, survived the parent the devisee for life, 
it was not necessary to consider whether the words in question 
meant without having had a child, or without leaving a child 
living at his decease; and therefore the opinion of the M. E. on 
this point must be regarded os extra-judicial: and though even 


Ante, 459. 

\a) But according to Goodright v. 
Punham, and Jfaleolm v. Taglor, a child 
on its birth, or at the death of the tee* 
tetor, takes a vested fee, which of 
coarse, in the event of that child sub¬ 
sequently dying in the ^etimsi^f tho 
tenant tor life, leaving issue, would 
descend to suoh issue, il not ofiierwise 


disposed of. 

1 P. W. 600, cited ante, p. 461, 
M 5Mad.99,citedpost,Babs.3. The 
M. B. also, it seems, adverted to tho fact 
of the children of James and Jonathan 
taking as tenants in common; and on 
this point cited Poe v. Plveg, 4 East, 
313; Oretton v. Ilmard^ 6 Taunt. 94. 
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WOBBS IMPOBTING FAILURE OF ISSUE, 

that opinion is entitled to great weight, yet it seems to present a 
more legitimate subject for critical examination. The construc¬ 
tion, it is conceived, is not only unsupported by analogy, but is 
most incofiveniont, as it diverts the interest of a child in the 
event of his dying before his parent, though he might leave 
twenty descendants of various degrees. [It is conceived how¬ 
ever that this opinion was virtually overruled in Doe d. Todd v. 
Dimhury (a?), where the testatrix devised land to Thomas D. for 
life, with remainder to his child and children, if only one child 
then to such child his or their heirs or assigns, but if more such 
children ’then equally to be divided amongst them share and 
share alike, and to the heirs executors administrators and assigns 
of such children respectively os tenants in common; but in case 
the said Thomas should happen to die without leaving lawful issuer 
then over. Thomas died without leaving any issue living at his 
death, but having hod children (one of them bom at the date of 
the will) who survived the testatrix, and it was contended on 
behalf of the devisees over that Thomas took only an estate for 
life with remainder either to his children as tenants in common 
in tail with remainder over, or with remainder to the children 
in fee with an executory devise over in the event of his not 
leaving issue at his death, which event happened. The Court 
of Exchequer negatived both constructions, holding that, if the 
gift over was to be constmed as*an executory devise limited on 
the estate to the children, it was too remote as being limited on 
a general failure of issue. RolfCi B., delivered the judgment of 
the Court and said, “ Whenever the words * die without leaving 
issue* have been construed to mean * die without leaving issue 
living at the death,* the Courts have always relied or professed 
to rely on some other expressions or circumstances apparent on 
the faee of the will, and have never assumed to act against that 
which we consider to be a long-established settled rule of con- 
stmetion, namely, that in wills of real estates these words refer 
to a general failure of issue at any time, however remote.** 

As the Court negatived the only two constructions upon which 
the plaintiif could recover, it was not necessary for them to say 
what was the true construction; but the case appears to fall within 
the decision in Goodnght v. Dunham^ and the words “ die without 
leaving lawful issue** to be referable to such issue of Thomas as 
before mentioned. The gifts to the children of Thomas and to 


[((Q 8 M. & Weis. 614. 
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[the devisees over were thus alternative contingent remainders, 
and the gift to the children having vested, that to the devisees 
over failed. It has indeed been said (e) that this construction 
was necessarily excluded, because there was one child already 
bom at the date of the will, which survived the testatrix: so that 
no such contingency was possible as Thomas dying without having 
had any children. But this treats the child as persona designata, 
whereas the gift was to children as a class, of which the child 
existing at the date of the will might or might not turn out to 
be a member; and if that child had died before the testatrix and 
no other had been bom, it is submitted that the gift over would 
have taken effect, for there would then have been no object of 
the preceding devise within Goodright v. Dunham. 

It must bo observed that Tarhuck v. Tarhmk was not cited; 
and that it was not argued that the word “ issue” in the gift 
over ought, by reference to the preceding devise, to bo constmed 
children. This, however, was Lord Cottenham'e constmction in 
Tarhuck v. Tarhuck; and the argument would be that “die 
without lea^ng children^* was a phrase not governed by the 
settled rule to which the Court adverted, but was to be taken in 
its natural sense of “leaving children him surviving.” But 
Ginger v. Whife and Goodright v. Dunham (/) were cited, and 
it is unlikely that this argument was overlooked by the Court. 
The inconvenience of such a constmction has already been 
pointed out: moreover, it seems to be opposed to that series of 
cases which have decided that a gift over without leaving children 
following a vested gift to the children, is generally<to be read 
without having had children (^r).] Indeed if the words in ques> 
tion are not held to bo simply referable to the objects of the pre¬ 
ceding devise (as in Goodright v. Dunham and that class of oases), 
it would seem to be even better to constme them as denoting a 
failure of issue of every degree living at the decease, than the 
failure of surviving children. An example of the former of 
these two species of constmction is afforded by Hutchinson v. 
Stephens (4), where the devise was to tmstees in fee upon tmst 
for H. for his life, and after his decease upon trust for the child 
and children of H. lawfully to be begotten, at his her or their 
respective ages of twenty-one years, if more than one as tenants 
in common; and if there should be but one child living at his 

{U)'BjJani»,Q.3.t Foster■7. ffayet, Trehame v. iMyton, L. R., 10 Q. B. 
4 xn. & Bl. 730. 459 (will dated 1863), and other cases 

(/) Ante, p. 459. cited Ch. XLTX, ad m.] 

Qi) WhiU y. HUl, L. B., 4 Eq. 265; (A) 1 See. 240. 

J.—VOL. II. 
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deoeaae then in trust for such only child at twenty-one: hut in 
caseM. should die without leaving anyi&me of his body living at the 
time of his decease^ then oyer. H. had two children, both of whom 
died in his lifetime,, one of them leaving children who sur¬ 
vived H. Lord LangdaUf M. E., held that, in the event which had 
happened, the children took estates in fee-simple as tenants in 
common. In this case the words,' ^‘if there shall he hut one 
child living at his decease” appeared to supply a plausible argu¬ 
ment for reading the word “ issue,” subsequently occurring in 
juxtaposition with the same words, in the sense of childreUf and 
its rejection serves to shew the strong disinclination of the Courts 
to adopt a construction which exposes the vested interest of a 
child to he divested on decease within a given period, although 
leaving issue who survive that period: and hence the case tends 
to confirm the remarks made on Lord Cottenham*s construction 
in Tarhuck v. Tarhuck. 

[So, in Ex parte Hooper (A), where the devise was to A. for 
life, and after her decease to her children, “ (in case she shall 
leave more than one child) their heirs and assigns as tenants in 
common, hut in case she shall have only one child then to such 
one child in feehut in case A. should “ die without leaving 
any issue,” then to such children as the testator should leave or 
have living at the time of the death of A. Sir R. Kindersley^ V.-C., 
decided first, that under the original devise the property vested 
in the children on their birth; secondly, that the testator plainly 
meant failure of issue at the death of A.; and thirdly, that, as 
there was a grandchild then living, the limitation over failed («). 

But if the original devise is to such children as survive their 
parent, the consfauction which reads the words “ die without 
leaving issue” as denoting a failure at that time of issue of 
every degree might defeat the gift over without benefiting any 
previous devisee. The simply referential construction, though 
it would not, any more than that just mentioned, provide for 
surviving issue of remoter degree than children, would save the 
gilt over. Thus, in Eastwood v. Avison {k), where the piimaiy 

[(A)* 1 Drew. 264, 21 L. J. Ch. 402. ing otmstmed “ leaving” in the gift 

(t) The first was we principal point. overaa “having;” but,not'mthstan£ng 

The y. -0. hdd “ leave ” in the paren- the marginal note in 1 Drew., his 

theeie to mean “have,” assisted tiiereto nion on that clause was distinotly con- 
by finding “ have” used in a corre- trary (1 Drew. 268), and therein agrees 
spending portion of a similar devise to ■with his opinion, 2 Sim.,N.S.202,203, 
a brother of A. and his children. He stated ante, p. 462. 
is sometimes cited (L. B., 4 Eq. 269, {k) L. B., 4 Ex. 141. 

270, 7 476, 10 Q. B. 462) as hav- 
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[gift (implied from a power of testamentary appointment) was to 
children living at the death of their father, the donee, with a gift 
over on his death “ without issue,” it was held that this meant 
without children objects of the previous gift, vis. children living 
at the death of their father. But for the power (/) it seems that 
the father might have been held entitled to an estate toil by 
implication from the words “ die without issue,” such estate tail 
to take effect in the alternative of there being po children at his 
death. An implication of this kind (os will presently bo seen) 
is frequently mode to supply a gap caused by the exclusiveness 
of the primary gift.] 

It seems that where the testator not merely devises over the 
property in the event of the parent dying without issue, but goes 
on to provide for the contingency of the mue also dying without 
issue, the effect is to cut down the fee-simple of the children to 
an estate tail (w); although, it will be observed, by this construc¬ 
tion two different meanings are given to the word “ issue” in the 
same sentence (»). In Ives v. Lcffge (o) this construction was 
given to the phrase “ in default thereof,” following a devise to 
the parent for life, with remainder to the children in fee: it was 
held to refer to both the children and the heirs of the children; 
and, as the devisee over stood in the relation of uncle to the 
children (so that there could not be a failure of their heirs while 
he Uved), the word “ heirs ” was read heirs of the body (p). 


QSAP. XL. 


Effect where 
'words refer to 
failure of 
issue of 
children, ob¬ 
jects of prior 
devise. 


‘ In default 
thereof." 


It may be observed, that whatever tends to narrow the range 
of objects comprised in the express devise to issue of a certain 
class or denomination tends in the same degree to weaken the 
groimd for construing subsequent words importing a failure of 


[(Q As to the restriction thus imposed 
on me 'words " die without issue," vide 
Oh. XLI, s. 3, subs. 3.] 

(m) * Doe d. Barnard t. Beason, oit. 3 
Wils. 244; but as the words were "in 
default of such issue," the case hardlv 
seems to f aU within the present section. 
The devise 'was to E. for life, and after 
her decease to such issue of the body of 
E. as ^ould be then living, and to the 
heirB of such issue; and if there should 
be only such issue one child, then the 
'whole to that one child and its heirs; 
and if two ormore children, then to such 
two or more and their heirs, as tenants 
in common: and in case E. should die 
'widiont issue then living, or in ease all 
aueh ittue should die toithout issue, so 
that the defendants of her body should 

H 


be dead without issue, then to B. and F. 
in fee. It was held that E. took an 
estate for life only, with remainder to 
her issue (qu. children) in tail, with a 
vested remainder to B. and F. See also 
Southby v. Stonehouse, 2yes. 611; Smith 
V. Horloek, 7 Taunt. 129. 

(») But the force of this objection is 
somewhat weakened by the fact that the 
word " issue" in this position must bo 
used, in the first instance, in a restricted 
sense, since the failure of such first- 
mentioned issue is treated as an event 
distinct from thefailure of theissuesub- 
sequimtly mentioned, which of coarse 
would be involved therein if the word 
'< issue" denoted issue indeflboitely. 
fc) 3 T. It. 488, n. 

(p) Ante, p. 329. 

h2 


Argument 'for, 
referential 
construction 
weakened by 
whatever 
restricts the 
range of ob¬ 
jects. 


• Doe V. 
Season, 
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WOBBS IMPOBTING FAILTTBB OF ISSUE, 


csur, XL. 


Doe T. Zueraft. 


Words held 
not to be 
referable to 
issue before 
mentioned, 
being issue 
who should 
attain’a cer¬ 
tain age. 


issue to refer e^lusively to those objects. Thus, the oiroum- 
stanoe of the prior gift to children being restricted to such as 
should attain a particular age was considered to exert this kind 
of influence upon the construction in Doe d. Bew v. Lucraft (y), 
where a testator devised certain hereditaments to A. and B. and 
their heirs, in trust nevertheless as to one undivided moiety for 
N. his heirs and assigns for ever; and as to the other moiety in 
trust for such son.of the testator by his then wife m siwuld first 
attain the age of twenty-one years^ as and when such son should 
attain such age, and for his heirs and assigns for ever; but in 
case the'testator should depart this life without leaving a son, or, 
leaving such, none should live to attain the age of twenty-one 
years, then, os to the last-mentioned moiety, in trust for the 
testator’s daughter J.y if she shouM live to attain the said age of 
twenty-one yearSy and for her heirs and assigns for ever; but, in 
case J. should depart this life under that age, then unto A. and 
B. and their heirs, in trust for such other his (testator’s) daughter 
by his then wife as should first live to attain the age of twenty-one 
yearsy and for her heirs and assigns for ever; but should he 
(testator) depart this life without having issusy then he gave the 
entirety of the said hereditaments unto A. and B. and their heirs, 
in trust for N. in fee. The testator died leaving issue his 
daughter J., who died at the age of four years. The point of 
construction related to the words in italics, as affecting the devise 
over. Tindaly C. J., said, The natural meaning of the words 
is, either a general failure of issue, in which case the devise over 
would be too remote, and, consequently, would be void; or they 
may be taken to contemplate the case of the testator dying 
leaving no child or children, in which case the event upon which 
the devise over was to depend never happened; for the testator 
left a daughter living at the time of his death. But it is con¬ 
tended that these words will also admit of a third interpretation; 
thus, * should I depart this life without leaving such issue as 
before mentioned that is, not only without leaving a son or a 
daughter, but accompanied by the restriction before recited in 
the win, viz. a son or a daughter who shall live to attain the age 
of twenty-one years. Gases have been cited to shew that the 
word ‘ issue ’ may be construed to mean such issue as the testator 
had before referred to; but no case can be found wherein the 
principle has been carried further. It has never been held that 


(y) 1M. & Sc. 573,8 Bing. 386. [See also Aleimnder t. Alexander, 16 C. B. 59. 
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the term may also include any restrictions which may have 
accompanied it in any former part of the will. Admitting 
that we may read the clause thus—‘ without leaving a son or 
daughter*—^what authority have we to insert a restriction— 
* who shall live to attain the age of twenty-one years ? * We 
clearly are not at liberty to insert any such restriction. It 
seems to me that if we were to import the latter words into this 
part of the will, we should be doing violence tp other ports of it, 
or in fact making a new will altogether. The earlier port of 
the will contains a different disposition from that in dispute. It 
is material to observe that when the testator is disposing of the 
moiety m question to his son, and afterwards to his daughter, he 
does insert the words of restriction, and that he has omitted 
them in the devise over to the defendant. When, therefore, we 
see that in one part of his will the testator has used expressions re¬ 
straining the meaning of the word issue, and that in another part 
he has not used them, it seems to me that we should not be war¬ 
ranted in concluding that such omission was not intentional.” 

[So in Doe d. Bills v. Ilopkinson (r), where a testatrix devised 
land to A. and B. for their lives in equal shares, and after their 
death she gave the moiety of A. to such child or children as he 
should happen to leave lawful issue at the time of his deaths os 
tenants in common in fee; and gave the share of W. “ to such 
child or children as he should happen to leave living lawful issue at 
the time of his deaths as tenants in common in fee; but if either A. 
or B. should die without lawful issue the testatrix gave his moiety 
to the other and to 0. for their lives, with remainder to their 
lawful issue in equal moieties in fee; and if both A. and B. 
should die and neither of them should leave any lawful issue, 
then she gave the whole to C. for life, remainder to such children, 
&o.; and if A., B. and 0. should all die without lawful issue, 
or if any of them should leave lawful issue and such issue should 
die under twenty-one and without issue, then over. The ques¬ 
tion was whether the remainder to the children of A. was con¬ 
tingent until his death, or vested, on the birth of one, with a 
liability to open and let in any after-bom child. It was con¬ 
tended that the former was the true constmction, and that the 
words “without lawful issue** in the gift over meant without 
such issue as before mentioned, namely, children living at the 
death of A. But the Court said that, according to this, A. might 


469 


OHAP. U. 


Words held 
not referable 
to ** children 
(^rior de¬ 
visees) who 
shoida sur¬ 
vive” the 
ancestor. 


[(r) 6 Q. B. 223. 
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“Die without 
issue to attain 
twenty-one," 
referred to 
prior gift to 
“first son 
who ^ould, 
attain 

twenty-one.” 


“ Die without 
leaving issue 
male” not 
confined to 
sons being 
prior contin¬ 
gent devisees. 


WORDS IMPORTING FAILURE OF ISSUE^ 

[have issue (ohildren) who should die in his lifetime leaving issue, 
and yet the estate might go over to B. and such issue would 
he haired: so of the issue of B. and 0. To avoid these inoon-^ 
sistenoies the Court, apparently not seeing any other way of 
escape (s), held that the remainder was vested. Bejecting 
wholly the referential construction of the words, it would seem 
that the Court acquiesced in the contention that the only alter¬ 
native was to read them as importing an indefinite failure, 
which, unless an estate tail was implied in A., would of course 
have been void for remoteness. But nothing was decided except 
that the remainder to the children was vested, a decision which 
is scarcely rcconcileablo with the authorities relating to the 
vesting of estates (<). 

In Doc V. Lucraft the Court did not refuse to construe ** issue” 
(in the gift over) as children^ but only to construe it as “ children 
of the restricted class before mentioned” (m). In Doe v. jffop- 
himon the Court did both. But in Sanders v, Ashford (a*), where 
a testator devised lands to A. for life, remainder to his first son 
who should attain twenty-one in fee, and in case A. should have 
no son to attain that age, then to the daughters of A. as tenants 
in common in fee; but “in the event of A. dying without 
having any issue male who should attain the age aforesaid, or 
any issue female, then over;” it was held by Sir J. Romilhj, 
M. E., that the gift over on failure of issue meant on failure of 
such issue male and female as mentioned in the prior devise; 
for the repetition of the restrictive words shewed that this was 
the issue ho hod present to his mind.] 

Again in Ft'anks v. Price {y) where there being in a will 
(among numerous limitations) a devise in certain contingent events 
of the respective moieties to A. and B. for life, with remainder 
to their respective first and other sons in tail male, which were 
followed by a devise over in case A. and B. should both die 
without leaving issue male, or such issue male should die without 
leaving issue male; it was held after much argument that, as the 
preceding devises did not carry the property to the issue male of 
A. and B. in every possible event, the words introduoing the 
devise over had the effect of creating an implied estate tail in 
remainder expectant on the estates conferred by those devises (s). 

[(«) But Bee end of this b. 6 Scott, 710, 6 Bing. N. G. 37, 

See Yol. I, p. 818. 3 Beay. 182. 

(h) See per JParker^ V.-O., Bryan y. It is obBervable that, A. haying 

Mantion^ 5 De G. & S. 737. diM'without isBue male, B. 'was hdd to 

{x) 28 Beay. 609.] be tenant in tail of the entirety; ao 
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By keeping steadily in view the principle above suggested, 
namely, that the argument in favour of applying to the objects 
of a prior express devise words denoting a failure of issue, gains 
or loses force in proportion os such prior devise is more or less 
comprehensive in its range of objects, we shall bo able to recon¬ 
cile the preceding cases, (in which a clause of this nature, follow¬ 
ing a devise to the whole line of children or sons, has been held 
to refer to the objects of such prior devise,) with those that 
remain to be stated, in which similar words preceded by a devise 
to one or more son or sons only, have been decided not to be 
simply referential, but to import a general failure of issue, and, 
therefore, in the case of real estate, to confer an estate tail on the 
parent; such implied estate tail being (as we shall presently see) 
either an estate in possession, or in remainder expectant on the 
determmation of the estates comprised in the prior express 
devise. 

Thus, in Langley v. Baldwin («), where a testator devised cer¬ 
tain lands to A. for life, with power to jointure, and after his 
death to the first son of A. in tail, and &o on to the aketh son only; 
and then devised that if A. should die without issue male the lands 
should remain to B. It was held that A. took an estate tail in 
remainder expectant on the estates comprised in the prior devises, 
there being no limitation beyond the sixth son, and there might 
be a seventh, who was not intended to be excluded; therefore, 
to let in the seventh and subsequent sons, these words created 
an estate tail. 

So, in Att.-Gen. v. Sutton (h), where the testator devised to 
his nephew A. for life, and after his decease to the^rs^ son or 
issue male of his body lawfully begotten and to the heirs male 
of the body of such first son, and for default of such issue, to the 
second son or issue male of the body of A. lawfully to be be¬ 
gotten and to the heirs male of such second son lawfully to be 
begotten for ever; subject to a proviso that A. or his assigns 
and the heirs male of his body should not commit any waste and 


that it should seem that Lord LmgiaU 
oonsidered that the words in the text 
distinguished by italics had the effect 
of giving to A. and B. dther successive 
estates tw male by implication in the 
entirety (as in Tenny v. Agar and 
JRomilly v. Jama, ante, Vol. I, pp. 657, 
668 ), or, as seems more probable, es¬ 
tate in tail male in the req>eotive 
moietieB, with cross remainders in tail 
male. He did not advert to this point 


(which is one of considerable nicety), 
conceiving, probably, that B. was en¬ 
titled in either case. 

(^ 1 ]^. Ca. Ab. 185 pi. 29, dt. 1 
P. W. 769. 

(6) 1 P. W. 754, 3 B. P. C. Tend. 
76. See also Stanley v. Lenrnrd, 1 Ed. 
87; jDoe d. Bean v. SaUey, 8 T. B. 6 
post. Also Evana d. Brook v. Aatlay, 8 
Bun. 1670; {Monypemy y. Daring, 2 
D. M. & a. 171, 172.] 
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CHIP. XL. 


Hemark on 
Langley t. 
Baldwin and 
Att.-Oen. T. 
Sutton. 


DeriBe to an 
eldest son only 
of A. in tail, 
and in default 
of issue of A., 
over. 


should not impeaoh the payment of the annuities in the said 
will; and from and immediately after the death of A. without 
issue mak of his hody^ or after the death of sudi issue male, then 
over. A. suffered a recovery, and died without issue. It was 
held that he took an estate tail: for, as all the issue male which 
he might possibly have, viz. his third, fourth, and eveiy other 
eon, were not expressly provided for by the will, the limitation 
after his death “ without issue male ’’ raised the same estate in 
him by implication as if the devise had been in terms to him 
and his issue male. 

In thoEfe two cases, though the express devise embraced only 
a certain number of his sons, yet it was considered to be evident 
that the testator did not intend to exclude the others, which, 
indeed, in Att.-Gen. v. Sutton^ was clearly manifested by the 
reference in the proviso to A. and the heirs mak of his body; and 
the only mode in which this could be effected was to give the 
parent an estate tail. 

On the same principle, where there is a devise to the parent 
for life, with remainder to an eldest son only [for life or] in tail 
male, a limitation over, in case the parent die without mue^ will 
raise in him an estate toil, and not merely refer to the single 
object of the preceding devise. 

Thus in Stanley v. Lennard{c)f where lands were devised to 
trustees in fee, upon trust to permit A., the eldest of the testator’s 
two natural children, to receive the rents for his life; and after 
his decease, to permit the eldest son of A., and the issue male of 
such eldest son to receive the same; and for want of issue of the 
said A., to permit testator’s second son, &o. ; and he directed 
that his son A. should have the use of his (testator’s) pictures 
for his (A.’s) life, and after his decease to his issue, and the issue 
of his issue; and for default of issue of A. then to T., &o.; A. 
died, leaving one child (a daughter), who claimed an estate tail 
Tmder the will. Lord Northington stated the general rule to 
be, that where the testator makes a man tenant for life, with 
remainder to one, two, three, <&o. of the issue of the tenant for 
life, and then, for want of issue of the tenant for life, limits the 
estate over, this will be an estate tail in the first taker for life by 
necessary implication; and this, because of the word then ” 
before the limitation over, which, though sometimes an adverb 
of time, is sometimes a word of relation, and signifies as much 


(o) 1 Ed. 87. 
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Benuurk on 
Stanley v. 
Lennard. 


as “ in such case,” and must have this effect, that upon the first, chap. xl . 

,second, third, &o. limitations failing, the remainder-man could 
not take it, because of the words “ for want of issue; ” and 
therefore, unless the tenant for life was construed to have an 
estate tail, it would descend in the mean time to the heir-at- 
law, because the contingency on which the remainder-man was 
to take had not happened. Then, as to the will before the 
Court, how could he say that he must not give an estate to A. ? 

The words said so: the clause relating to the pictures confirmed 
it. It was argued that all the sons of A. should take an estate 
in tail male, and then the words would stop; but that he could 
not do. 

In this case, it will he perceived the words on which the 
question arose referred to issue of either sex, and not, as in the 
two preceding cases, to issue of the same species as the indi¬ 
viduals to whom express estates were devised, namely, issue 
male. The construction adopted by the Court seems to have 
been somewhat aided by the gift of the pictures. 

[Again, in Key v. Key (d) the testator devised an “ estate at 
A.” (c) to S. K. for life, and after his decease to his eldest 
surviving son; but in default of issue male, then to his brother 
T. K. and his eldest surviving son on the same conditions; but 
in default of issue male, then to the testator’s heirs-at-law. It 
was held, first, that the words “ default of issue male” referred 
to issue male of S. K., and not of his oldest surviving son (/); 
secondly, that those words were not to be read as meaning 
default of an eldest surviving son who would take under the 
prior limitation, but in default of issue male generally of S. K., 
and that S. K. therefore took an estate tail male (y).] 

It is observable, [with respect to both the cases last cited,] 
that in the events which had happened, it was not necessary to 
decide whether the parent took an estate tail in the first 
instance, or (which seems a better construction) an estate tail in 
remainder expectant on the estate tail or estate for life of the 
son. A point of this nature, however, arose in the next case, 

Doe d. Dean v. JIalley (A), which deserves particular attention. l>o« v. SaUey. 


Devise to an 
eldest surviv¬ 
ing son only 
of A. for life, 
and in default 
of issue of A. 
over. 


Bemark on 
Stanley v. 
Lennard and 
Key v. Key. 


[(d) 4 D. M. & G-. 73. See also 
Jenkime v. Bnghea, 8 H. L. Ca. 693; 
Andrew v. Andrew, 1 Ch. D. 410; 
Madden v. Jkin, 2 Dr. & Sm. 213 (per- 
scmalty); and of. Ellieomhe v. Chm^tz, 
3 My. k C. 127 (where the referential 
ooDstniotion was held to be required 
by the context). 


(«) This was held not to pass the fee: 
see post, p. 476. 

(/) See aco. Wight y. Leigh, 16 Yes. 
664, post, p. 474. 

{g) The eldest surviving son of S. K. 
left only a daughter.] 

(A) 8 T. B. 6. See also Farr v. 
Swindele, post, p. 476. 
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To A. for lifo, 
remainder to 
first and other 
sons for life, 
and in defamt 
of issue male 
over; immo* 
diate estate 
tail raised b 7 
implication. 


The testator devised to his nephew A. and his assigns for his 
life without impeachment of waste, and after his decease to the 
eMe%t son of his said nephew A. lawfully to be begotten and the 
heirs of such eldest son, upon condition that such eldest son 
were christened and called by the name of F.; and in default of 
issue male of A.^ then over to his (the testator’s) nephew B. and 
his son in like manner (*). It was held that the evident inten¬ 
tion being that B. and his issue should not become entitled 
until the male issue of A. should have become extinct, A. took 
an estate tail by implication, and then the limitations were to 
be read to A. for life, remainder to the eldest son in tail male 
(not in fee-simple, as had been contended), with remainder to 
A. in tail male, with remainder over. Laiorencej J., referred to 
Att. Gen. v. Sutton and Langley v. Baldwin os warranting this 
construction (A). 

Even where the prior devise Tuns through the whole class 
of sons or children in succession, yet, if they take life estates 
only, there seems less disposition to hold subsequent words 
importing a failure of issue to refer exclusively to the objects 
of such devise, than where (as in the preceding cases) the 
prior devise confers estates of inheritance; and accordingly wo 
find in several instances of this nature the words in question 
have been held to create an estate tail in the prior devisee. 

Thus, in Wight v. Leigh (/), where A. devised all her real 
estates in Surrey to her husband B., in case he survived her, 
during his life; and after B.’s decease she gave the said Surrey 
estates to 0., and after his death to his first and other sons; 
and in default of male issuer then she gave the said estates unto 
the eldest and other daughters of G. and to their heirs male for 
ever, on condition that they should take the name of W., and 


(t) A bequest much resembling this 
occurred in Marah y. Marsh, 1 B. C. 0. 
294, where a testator bequeathed per- 
sonalt 7 in trust for W. for life, and 
after his decease to his eldest son and 
his heirs for ever; and in case of their 
death without issue, then over to A.; 
and it was held that the two gifts to 
the son and A. werealtematiye. The 
word “their'’ was assumed to mean his, 
and the word “issue" to denote aon. 

(k) It is to be observed that in Zang- 
stoH y. Fok, 2 M. & P. 490, where the 
deviae was nearl 7 the converse of that 
in the two cases in the text (the testa¬ 
tor having passed by the first son of the 
derisee for life, and then proceeded to 
devise the propeirt 7 to hu second and 


other sons in tail), the first son was held 
to take an estate tail b 7 force of the 
intention collected from uie subsequent 
part of the will, which reserved to the 
devisee for life a power of appointing 
portions to his daughters in ease of there 
being no son (combined with another 
event), and also limited portions to 
the testator's own daughters in similar 
terms; but as the fii^ son was con¬ 
sidered upon the whole will to be tenant 
in tail b 7 inmlioation, the case has been 
stated in a former bhwter as exempli¬ 
fying this doctrine, Vol. I, p. 491. 

(/) 16 Yes. 664. [See also per Lord 
Singsdown, Towns v. Wentworth, 11 
Moo. P. C. 0. 646. 
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no other. 0. (who had a son and three daughters) daimed an cair. zx.. 
immediate estate tail j against which, however, it was contended 
that by giving the father an estate tail the Court would expunge 
the limitation to the first and other sons, which was a descriptio 
personsB as much as a limitation to an existing son by name, 
pointing also to that order in which estates are usually limited 
with a view to succession according to priority of birth: and 
that the words ** in default of issue male” might be applied, not 
to C., but to the immediate antecedent, the first and other sons; 
a construction more grammatical, more consistent with the 
general plan of the devise, and approaching as near ae could be 
to the ordinary language and course of settlement; but Sir 
W. Grant, M. It., decided that C. took an immediate estate tail. 

He said that the evident intention of the testatrix was to prefer 
all the mole issue of somebody, either of the plaintiff, or of his 
first and other sons, to the daughters j but she had not given 
such an interest to any one as would enable male issue generally 
to take, for all that was given to the plaintiff was what amounted 
in law to an estate for life, and so it was with regard to the estates 
given to his first and other sons. It was necessary, therefore, in 
order to effectuate the general intention in favour of issue mole, 
to consider some of the antecedent takers as having by impli¬ 
cation such an estate as would enable all the issue male to take, 
which could only be by giving an estate tail either to the father 
or to his first and other sons. The male issue intended must, 
his Honor thought, be the male issue of the father, not of the 
sons. Nothing was before mentioned of any issue mole of the 
sons, whereas there was a certain description of male issue of 
the father before spoken of, viz. his first and other sons (;»). 

In this case the word “ estate” was sufficient per se to vest Obaenrations 
the fee in the sons; which circumstance however escaped 
attention, though it would undoubtedly have influenced the 
construction: for if it had been perceived that the sons under 
the prior expressions would, but for the intention of succession, 
have taken the fee-simple, the words “ in default of male issue” 
would in all probability have been applied to them, in order to 
out down that fee to on estate tail, which was necessary to give 
effect to the intention that the sons should take successively; 
that being established to be the mode of construing such a 
devise (»). It will be observed that the fact of the sons taking 

[(m) See Key v. Key, 4 D. M. & G. (n) Lewie d. Ormond v. Waters, 6 
73, ante, p. 473.] ^ 336, ante, p. 466. 
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To A. for life, 
remamder to 
her children; 
if A. die with* 
out leaving 
iatoe over, 
held estate 
tail in re< 
mainder in A. 


WORDS IMPORTING FAILURE OF ISSUE, 

only an estate for life under the devise was much relied on, both 
at the bar and on the bench, in support of the construction 
adopted. [It has since, however, been regarded as a conclusive 
argument against holding the fee-simple to pass by the word 
“estate” so placed that, in the probable eveDt of the limitation 
to the first son vesting in him, all the subsequent limitations 
would be annihilated, and the intention of succession defeated (o).] 
But although the devise to the sons was (as assumed by Sir 
W. Grant) capable of conferring estates for life only, there was 
no apparent reason why such devise should be sacrificed, iu 
order that the parent might take an estate tail. What pre¬ 
vented the following construction of the limitations? To the 
parent for life, with remainder to the first and other sons for 
life, icith remainder to the parent in tail. For such a con¬ 
struction Doe V. Halley would even then have afforded ample 
authority, but the attention of the M. B. does not appear to 
have been called to this case, or indeed to the suggested mode 
of construing the will, which, however, is now exemplified in 
two more recent cases. One of these is Parr v. Swindels (p), 
where a testator devised certain messuages to his daughter 
Mary Parr for life, and after her decease unto and equally 
between the children of his said daughter, to take as tenants in 
common; and in case she should die icithout leaving any lawful 
issuef then the testator devised the premises among the children 
of his daughters Charlotte and Hannah. Sir -J. Leachy M. B.: 
“The plain intention of the testator was that this property 
should not go over until the failure of the issue of Mary Parr; 
and to effectuate this intention on estate tail in her must be im¬ 
plied. It is to be considered whether that estate is to be imme¬ 
diate in her, or in remainder after estates for life to her children. 
If the intention that the property should not go over to the 
children of Charlotte and Hannah until there was a failure of 
issue of Mary could not be effectuated without giving on imme¬ 
diate estate tail to Mary, there is in the books sufficient authority 
to warrant that construction. But as that purpose will, in this 
case, be equally accomplished by an estate tail in remainder to 
Mary, after the life estates given to the children, I am of opinion 
that the better construction is, that Mary takes on interest for 
life, with remainder to her children as tenants in common for 

[(o) Key V. Key, 4D. M. &G. 81, 82. Beav. 163 (“my moiety”).] 

Bee also Martin v. MeCamkmd, 4 Ir. {p) 4 Bubs. 283. 

Law Hep. 340; Me AmoWa Estate, 33 
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life, remainder to Mary in tail. This oonstruotion will give 
effect to all the words of the will ” (g). 

But this construction, however strongly recommended by its 
convenience as letting in the whole line of issue, by giving an 
estate tail to the parent, without sacrificing the preceding ex¬ 
press gift to sons, daughters, or children, did not prevail in 
Bennett v. Lowe (r), where a testatrix devised certain freehold 
messuages to A. and his heirs, in trust to pay certain life annui¬ 
ties, and after the decease of the annuitants, upon trust to pay 
the rents to four females for their separate use; and, in case 
any of the said four persons should happen to depart this life 
leaving a daughter or daughters, it was declared that the share 
or interest of her or them so dying should go to such daughters 
as they should be in seniority of age and priority of birth: 
Provided always, that in case any of them should happen to depart 
this life without issue in the lifetime- of the annuitants^ then the 
testator ordered that the share or interest of her or them so 
dying be paid applied and disposed of to certain other persons 
in succession, as they the said devisees (naming them) should 
depart this life. On a case from Chancery, the questions for 
the opinion of the Court were, first, what estates the four female 
devisees took; and, secondly, what estates passed to their 
daughters. It was contended that the word “ issue,” occurring 
in the devise over, meant the issue before referred to, namely, 
the daughters, and might be read as if the word such had been 
introduced; and that to hold the words to refer to an indefinite 
failure of issue would defeat the testatrix’s intention, which 
evidently was, that female issue should be preferred to male 
issue, and that they should take in succession,—objects which 
were quite incompatible with giving the first four takers an 
estate tail, as then the male issue would take in preference to 
the females, and the latter would take (if at all) concurrently. 
It was observed that the limitation over was not to take effect 
on a dying without issue generally, but only in a particular 
event, i. e. on the death of any of the females without daughters 
in the lifetime of the annuitants. The Court certified an opinion, 
that the four devisees took estates for life only, and that their 
daughters took estates for life on the decease of their parents 
respectively. The four devisees survived the annuitants; and 
it was held, that, subject to the estates for life, the fee passed 
by the residuary clause. 

(j) 8 T. R. 10. 
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tmkv. xzi. 
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adopted, 
though 
daughters in 
prior devise 
took Ufeeetate 
only. 


(r) 5 M. & Fay. 486, 7 Bing. 636. 
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WOBDS IMPORTXNQ FAILURE OP ISSUE, 

The precise grounds on which the Court amved at this 
conclusion do not distinctly appear; but we may infer £rom the 
tenor of the arguments at the bar and the few remarks which 
fell from the Bench, that it was thought i^at the issue referred 
to in the clause in italics were the daughters who were the 
objects of the preceding devise. Parr v. Swindeh was not dted, 
and probably was then not in print. Had any construction 
supported by authority been suggested, by which the words in 
question might have received their ordinary and established 
signification, without interfering with the intention to prefer the 
daughters and give them estates in succession, the Court would, 
in aU probability, gladly have adopted it. One peculiarity in 
this case deserves notice, namely, that the devise over was, on 
the failure of the issue within a definite time, namely, the death 
of the annuitants; but this was very faintly adverted to, and 
would, it should seem, have no other effect upon the construction 
than to render the devise over contingent on the failure of the 
issue of the prior devisee (i. o. the determination of the estate 
tail) within the prescribed period; it would not, it is conceived, 
prevent such prior devisee from taking an estate tail (s). 

The other of the two cases before alluded to is Doe d. OaUini 
v. Qallini (/), which was as follows:— A. testator devised certain 
lands of which he was seised in fee to trustees and their heirs, 
upon trust, as to part, to permit his son A. to receive the profits 
for life, and as to other ports, to permit his two daughters and 
his son B. to receive the profits for life, and also upon trust, 
during the lives of his said children, to preserve contingent 
remainders; and after the decease of any or either of his said 
children he devised the estate to him or them limited for life 
as aforesaid, unto all and every his her or their child or children 
living at the time of his her or their decease, or bom in due time 
afterwards, for their lives as tenants in common; but, never¬ 
theless, with on equal benefit of survivorship among the rest 
of the said children, if more than one and if any of them should 
die without leaving issue, the child or children of each of his 
said sons and daughters taking the rents and profits of his her 
or their parent’s estate only; and from and after the decease of 
all the children of each (u) of his said sons and daughters 
without (x) issue, the testator devised the estates to them re- 

[(«) But see Gh. XLI, s. 2; ante, ante, Vol. I, p. 604. 
p. 329, n. (A); and Vol. I, p. 655.1 M The 'trord "'without*' was evi- 

(t) 6 B.« Ad. 621,3 Ad. a £11. 340. denuy imtten by jniatake for "leav- 

(w) "Eadi**-wax apparently inaerted. ing.** 
by mlatake for "any" Or "either,”' 
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speotivelj limited as afoiesaid unto and among all and every the obas. xx- 
lawful issue of such child or children (during their lives) as tenants 
in common, and to descend in like manner to the issue of his 
said sons and daughters respectively, so long as there should be 
any stock or offspring remai^g; and for default or in failure ' 
of issue of any of his said som md daughters^ the testator devised 
the estates so limited to him horror them dying without issue, 
unto the survivors of his said sons and daughters during their 
respective lives, in equal shares as tenants in common; and 
after their respective deaths, he devised the same to the children 
of the survivors of his said sons and daughters during their 
respective lives as tenants in common, with such benefit of 
survivorship as aforesaid, and, after the decease of all of them, 
to the issue of such children, in like manner as he had before 
devised the original estate of each of his said sons and daughters; 
and for default or in failure of issue of all his said sons and 
daughters^ except one, the testator devised all his said estates 
unto his only surviving son or daughter in fee. It was con¬ 
tended that the testator’s children took immediate estates tail 
by force of the words shewing that the property was not to go 
over to the surviving children until a total failure of issue of 
any deceased child or children; and to this general intention 
any particular inconsistent intention ought to bend. The 
construction decided upon by the Court, after much considera¬ 
tion, was that the testator’s children took estates for life, with 
remainder to their respective children in tail, with cross¬ 
remainders in tail between the grandchildren, mth remainder in 
tail to the parent (i.e. the testator’s children). Lord Denman^ Lordjpm- 
0. J., after some prefatory remarks, said,—“ The argument menUn*i£v. 
founded upon the whole will is, that the testator means the OaiUni. 
estate left to each of his sons and daughters to go to the whole 
Hne of issue of those sons and daughters respectively, and only 
on failure of the whole line of issue to go over, and this on 
account of the use of the term * issue’ of the sons and daughters, 
which word tissue’ is here to be construed (as it generally is) a 
word of limitation, and equivalent to the term * heirs of the 
body,’ and as embracing the whole line of lineal descendants; 
and therefore it is contended that each son and daughter took 
an estate tail in the portion left to him. But if the term * issue ’ 
is here a word of limitation^ why is it not equally so in the part in 
whkh the estate is given over to the surviving children of Hhe sms 
and daughters, if any of them shall die mthout leaving issue ? 
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OEAf. XL. From which it is clear, that the tastator does not mean the 

survivors to take till failure of all the' issue of the deceased 
Implication of children If the term ‘ issue * has here the same meaning, then 

rra^der m children living at the tinft df the death of the sons and 
daughters respectively must tlBe estates tail as tenants in 
common in their respective shar^ with cross-remainders either 
for life or in tail (which it^is unnecessary to decide), with 
remainder to the sons and daughters in tail in their respective 
shares, and remainders over; and this construction makes the 
least sacrifice of the testator’s declared intention; it pieserves 
estates to all his grandcMdren living at the death of his sons 
and daughters as tenants in common, which, it is clear, the 
testator intended to give; and it aho includes the descendants of 
a grandchild dying in the soids or daughter's lifetime (y), though 
the estate to them is postponed to that of the children; and it 
includes all the issue of each son and daughter before the 
estate goes over. The estate tail in the sons and daughters 
takes effect not in derogation of, but by way of remainder on, 
the express estates given to the children of the sons and 
daughters, in which respect it resembles the case of Doe d. 
Bean y. Salley (z). It is true that these grandchildren cannot 
take estates for life as the testator intended, for the rule in 
Shelley*s case prevents it {a) ; nor the children of those children 
estates for life as tenants in common, for the rule of law against 
perpetuities prevents that; but this is unavoidable, and no con¬ 
struction can carry into effect all the testator wished.” 

A writ of error was brought in the Exchequer Chamber, and 
the decision of the Court of K. B. was there unanimously 
affirmed. The reasoning of Tindal^ C. J. (who delivered tiie 
affinning judgment) bears a dose resemblance to that of Lord 
Denman in the Court below. After reading the concluding 
Judgment of passage in the will above stated, the C. J. said,—“ The words, 
^QaUwx V ’ undoubtedly, if they had occurred without any intervening 
Dot. devise to the grandchildren, would have been sufficient to create 

immediate estates tail. But there has been in the foregoing 
part of the will not only an express devise to the grandchildren 
for life, but also words sufficient to enlarge such estates for life 


[(^) To include these descendants 
may he considered to hare been the 
pcmcipal object of givmg the parents 
an estate tail in remamder, and dis¬ 
tinguishes this case from JBlaekbom ▼ 
Edgley^ 1 F. W. 605, ante, p. 461 ] 


(b) 8 T R 6. 

(a) 1 e The grandchildren could not 
take a life estate only, consistently witii 
the rntmtion that the estate should de¬ 
volve to the issue or heirs of the body 
of such grandchildren 
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in the grandchildren into estates tail. Admitting, therefore, chip. xl. 
the argument of the .plaintitf*s counsel to be just, that, if we 
give to the words ‘ failure of issue,’ when applied to the grand¬ 
children surviving, the force of enlarging their estates for life 
into an estate tail, we ought to give the same effect to the same 
words at the end of the devise, when applied to the children of 
the testator, and, consequently, iheir estates for life must bo 
similarly enlarged; still the question arises, whether such estate 
tail in the sons and daughters of the testator is immediate, or 
whetltCr it is not to be postponed until after the estate tail in 
the children of such sons and daughters has taken eiSect ? If 
we consider the clause of the will last referred to as giving an 
immediate estate tail to the children, the previous devise to the 
grandchildren as tenants in common in toil is defeated: whereas, 
if wo hold the devise to the children of the testator to be an 
estate in tail, but to be a devise in remainder only, in that case 
the limitation for life to the children will toko effect, and the 
devise to the grandchildren as tenants in common in *tail, in 
remainder; and the general regaainder over, to the children of 
the testator in tail, will also take .effect, and will effectually 
secure the descent of the property in the lino of the testator’s 
family, as long (to use the testator’s own expression in his 
will) as ‘there shall be any stock or offspring of the testator 
remaining.’ ” 

These cases would seem to lay down the sound and reasonable Remarka on ' 
rule, that where an estate is devised to a person for life, with ^''' 
remainder to his children, or to his sons or daughters, with a 
devise over on the failure of the issue of the devisee for life^ and 
the latter words are held to create an estate tail in the parent 
(but which they will do only under a will which is subject to the 
old law (&)), the devise to the children, sons or d^ghters, is not 
unnecessarily and wantonly sacrificed to this object; but the 
parent, i. e. the devisee for life, takes an estate tail in remain¬ 
der, expectant on the determination of the prior estates of his 
children, sons or daughters (as the cose may be). And there 
seems to be no reason why this construction should not prevail 
as well where the prior devise to the children’s sons or daughters 
confers estates tail in remainder, expectant on the parent’s life 
estate, as where those devisees take estates for life, unless Barn- 
field V. Pophaniy Blackborn v. Edgley [and i?aA:rr v. Tucker] should 
be considered conclusive against such a construction. Indeed, in 

[(£) But see Ch. XLI, od fin.] 

I I 


J.—VOL. IT. 
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- OBM. XL. Doe Y. QalKni tho obildren of the testator’s sons and daughters 
were held to take estates tail in the first instance, with remainder 
in tail to the sons and daughters; as, notwithstanding the ap¬ 
parent restriction of the estates of such issue to life estates, they 
were hold to take estates tail by force of the word “ issue,” as a 
word of limitation, strongly aided by the context. 

Eemark upon [These cases shew that in Doe v. Hophneon (ft) the Court might 
escaped the inconsistencies to which they adverted, without 
doing violence to the express words of contingency contained in 
the gift to tjie children, by reading the limitation thus: to the 
ancestor for Hfo, with contingent remainder in fee to his children 
living at his death, with alternative contingent remainder to the 
ancestor in tail, with remainder over. 

Implicatiott In Andrew v. Andrew (c), where tho devise was to T. for life, 
remainder in fee to his eldest son when he attained twenty-one, 
and “ in default of A. having a son,” over; an estate tail in the 
parent was implied from the gift over, to take effect by nay of 
executory devise if tho eldest son (whose estate was held to be 
vested) should die under age.] 


General re- III. 3. An examination of the preceding cases will suffice to 
sliew how numerouB, and, in some instances, how retoed, are 
the distinctions upon which tho construction of words importing 
a failure of issue depends. They cannot, it is conceived, but 
suggest the wish, that these words had been more strictly 
confined to the office of merely connecting the two limitations 
between which they are interposed: and that whenever the 
preceding devise embraced any class of issue, they had been 
considered as referential to those objects, which is the established 
rule in regard to the expression such issue. The application of 
this rule to the cases under consideration would have required 
only the implication of the word “ such.” Though, in the state 
of the authorities, it may seem dangerous to advance any general 
conclusions upon the subject, the writer ventures to submit the 
following propositions, as deducible from the oases; in framing 
which, to avoid the risk of misleading the reader, he has cau¬ 
tiously adhered to the circumstances of the several cases, without 
extending his propositions to others apparently within the scope 
of the principle. 

Oonclunons^MI Isif. That the words, in default of issuer or expressions of a 
BQggested. similar import, following a devise to children in feesimpUy mean 

[(A) *> Q. B. 223, ante, p 460. (c) 1 CJh. D. 410, ante, Vol. I, p. 

816 ] 
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in default of children [and following a devise to oliildren in tail, coja. Hh 
mean in default of children or of issue inheritable imder the 
entail] («?). This is free from all doubt. 

2nd. That these words following a devise to all the sons 
successively in tail male, and daughters concurrently [or suo- 
cesfively] in tail general, [or in tail special] ore also to bo 
construed as signifying such issuCy even in the case of an exe¬ 
cutory trust (c). 

3rd. That words devising over the property on failure of issue 
mahy following a devise to the whole lino of sons successively in 
tail male, are also referential to those objects (/). 

[4th. That where the children take a life estate only the words 
“in default of issue” introducing the gift over will create an 
estate tail by implication in the parent subject to the children's 
life estates (^r).] 

5th. That where there is a prior devise to a definite number of 
sons only in tail male, with a limitation over in case of default 
of issue or issue male of the parent, an estate toil will also be 
implied in the parent, in order to give a chance of succession to 
the other sons (A). 

6th. That in the case of executory trusts, words importing 
a dying without issuCy following a devise to the first and other 
sons of a particular marriage in tail male, authorize the insertion 
of a limitation to the parent in tail general, in remainder expec¬ 
tant on those estates {i). 

7th. That such words (whether they refer to issue or issue 
male), succeeding a devise to the eldest son [for life or] in tail, 
are not referable to such son exclusively, but create in the parent 
an implied estate tail {k). in remainder expectant on the estate 
[for life or in] tail of the son (1); and which rule also, it seems, 
applies where children [only who survive a specified period] 
take estates tail (m). 


(d) Ooodright v. Dunham, Doug. 764, 
ante, p. 469; [Doe v. Dueabury, 8 M. & 
Weis. 614, ante, p. 464;] Ginger d. 
White v. White, Wules, 348; [Baker v. 
Tucker, 3 H. L. Ca. 106, 14 Jar. 771, 
ante, p. 460.] 

{e) BUukbom v. Edgley, 1P. W. 600, 
ante, p. 461; Morae ▼. Marquees of Or¬ 
monde, 6 Mad. 99,1’Buas. 382, ante, p. 
463; v. Lambert, 8 Ir. Com. 

Law Kep. 486.] 

(/) Bamfleld v. Popham, 1 P. W. 64, 
760,1 Eq. Ca. Ab. 183,2 Yexn. 427,449. 

. [{g) Doey. Gallini, 3 Ad. & EU. 340, 
an|;e, p. 478; Parr v. Stcindele, 4 Buss. 


283, ante, p. 476; and per Lord Kinga- 
down. Towns v. Wentworth, 11 Moo. 
P. C. C. 546.] 

■ (A) Langley v. Baldwin, 1 P. W. 769, 
1 Eq. Ca. Ab. 185 pi. 29, 1 Yea. 26; 
Att.-Oen. V. Sutton, 1 P. W. 764, 3 B. 
P. C. Toml. 76, ante, p. 471. 

(i) Altanaony. C'litherow, 1 Yes. 24. 

(k) Stanley v. Leonard, 1 Ed. 87; 
[Key V. Key, 4-D. M. & G. 73,] ante, 
pp. 472, 473. 

(l) Doe d. Bean y. Ealley, 8 T. R. 5, 
ante, p. 473. 

(ffl) Doe y. Gallini, 6 B. & Ad. 621, 
3 Ad. & Ell. 340, ante, 478. 
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oaip. zi.. 8tli. That the oircumstanoe of the preoeding devise to children 
&o. being subject to a contingency (o) is rather unfavourable to 
the construction which reads words importing a failure of issue 
to refer to a failure of the objects of such preceding devise. 

This statement of the result of the cases may somewhat assist 
in the consideration of the subject, though oases are iuoessantly 
occurring which present new circumstances, and give rise to 
nice questions on the application of the rules furnished by the 
preoeding authorities, even admitting those rules to be free from 
doubt. The reader is recommended, before he unreservedly 
accedes to the foregoing propositions, to consult the oases them¬ 
selves, in order that he may see how for the construction may 
have been aided by the circumstances of the particular caso*(p). 


Doctrine of 
general and 
particular in< 
tention. 


Origin of 
phiiee 
general in¬ 
tention.” 


III. 4. It may be useful, in this place, to advert to the doc¬ 
trine of general particular intention {q)^ or, to speak more ex¬ 
plicitly, that supposed rule of construction by which the particular 
intent expressed in a will is sacrificed to the general and para¬ 
mount intention that the estate shall not go over to the next 
devisee until the issue of the preceding devisee shall have become 
extinct, and which has been considered to authorize the giving 
to such prior devisee on estate tail. The doctrine occupies so 
conspicuous a place in the will-cases of one period, that it must 
not be dismissed without a few remarks. 

The phrase ** general intention,” in the above sense, was first 
adopted in Robinson v. Rohimon (r), where, we have seen, the 
Court of K. B. held the devisee to take an estate tail male; and 
their reason for this construction was expressed to be, not that 
“ son” was here a word of limitation (which has been shewn to 
be, and which Sir Dudley Ryder («), before whom the case was 
first argued, treated as the ground of the decision), but to ** effec¬ 
tuate the manifest general intention of the testator.” Expres¬ 
sions of a similar nature fell from Wilmot, C. J., in Roe v. Grew {i)f 
where he is made to refer the determination, that the devisee was 
tenant in tail, to the weightier” intention that the estate was 
not to go over \mtil failure of his male issue, and not to the more 


M Doe T. Zucra/t, 8 Bing. 386, 1 M. (q) See a masterly and extended dis- 
& So. 673; Frank* t. Pnee, 6 Scott, sei^tion on thisdootxineinMr. Hayes’s 
710, Bing. N. C. 37, 3 Beav. 182; Inquiir, 284 to 366. 

[A^ander t. Alexander, 16 C. B. 69; M Ante, p. 401. 

Doe y. Oallxni, supra, n. {m) ; and per («) He died pending the cause, and • 

Lord Cranworth, 8 H. L. Ga. 693. was succeeded by Lord Manefield in 

(p) See eapetnally per Tamer, L. J., 1766. 

Key V. Key, 4 D. M. & Q-, 88.] {f) Ante, 418. 
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simple and obvious ground of “ issue ” being a word of limitation chap. 
in the devise itself, which was the reason distinctly advanced by 
two of tlfe other Judges. 

The next mention of this doctrine is by Lord Kenyon^ under 
whose auspices it seems to have first grown into importance; 
for in scarcely a single instance did this eminent Judge come 
to the conclusion that a person took an estate tail under a 
devise to him and his issue, or to him and the heirs of the 
body (tt), without adducing os a reason, that the general inten¬ 
tion to which the particular intent must give way, required 
such a construction, generally referring to Mobumn v. Robinson 
and Roe v. Grew; though he was not always consistent in his, 
mode of treating the former case (r). 

But it will bo asked what is the “ particular intent” which is Moaning of 
thus to be sacrificed ? In the certificate of the Court of K. B. tontlon!**^ 
in Robinson v. Robinson no particular intent is referred to; but 
Wilmoty 0. J., who first introduced the expression in Roe v. Qrew^ 
appears to have meant by it simply the estate for life; and so, 
it would seem from his language, did Ijord Kenyon in Doe v. 

Applin {jy) and Denn v. Puckey (s). In this sense, however, it is 
merely descriptive of the operation of the rule in Shelletfs case («); 
for the sole reason why the intention to give an estate for life 
cannot consist with, but must be sacrificed to, the design of letting 
in a line of issue, is, that that rule will not permit a person to be 
tenant for life, and his heirs or the heirs of his body (which is 
the construction of “ issue ” when used as a word of limitation) 
to be purchasers in the same will. But if this be all that is meant 
by the expression “ particular intention,” for what reason is this 
ambiguous and not very accurate phraseology employed in re¬ 
ferring to the operation of such a well-known and familiar rule 
of law ? And why is Robinson y. Robinson to be exclusively cited 
for the purpose, when any one of the multitude of decisions 
illustrating the rule would have been equally in point? It is 
manifest, indeed, from the use which Lord Kenyon made of this 
case, that he sometimes, at least, included in the phrase “ par¬ 
ticular intent,” an express gift to a particular degree of issue; and 
this is the more evident from his observations in Doe d. Candler 
V. Smith {b)f where, after reading the devise to “ heirs of the 

(«) See Doe d. Blandford ▼. Applin^ Ijf) 4 T. B. 87. 

4 T. E. 87, ante, 424; Denn d. Webb v. (z) 6 T. R. 303, 

Fuek^, 6 ib. 303, ante, 420; Doe d. (yz) As to which, see ante, Ch. 

Candltr T. Smith, 7 ib. 531. * XXXVI. 

{x) Ante, p. 402. (5) 7 T. B. 632, ante, p. 379. 
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obav. n. body” as a gift to children^ he sacrificed this intent to the 
Dootrineof “general intention” that “all the progeny of those children 
should take before any interest should vest in” the dev&ees over, 
tention. and accordingly held the parent to be tenant in tail (c). Now, 
if he were authorized to construe “heirs of the body” as desig¬ 
nating children ((f), on what sound principle, or even plausible 
pretence, was the express devise to the children to be sacrifioed 
to the intention inferred from the words introducing the devise 
over ? To assign to those words such an operation, is to set up 
an intention collected merely by inference from phrases of an 
ambiguous character, against an intention clear, express, and 
unequivocal; and when, too, (which constitutes the groat force 
of the absurdity), there is no incompatihility or incongruity in the 
two limitations. That an implied estate tail in the parent in 
remainder after an estate tail in the children is perfectly consistent 
with such an estate in them, and would attain the object of 
letting in all the descendants of the first taker equally well with 
an immediate estate tail, is* too palpable for serious argument. 
The one undoubtedly is distinct from, but not in the least 
repugnant to, the other. It is evident, therefore, that to have 
struck out one of* these limitations would have been an unwar¬ 
rantable interference with the express language of the testator, 
not called for by the necessity of the case, and in direct contra¬ 
vention of the rule which requires that effect should be given, 
if possible, to emry part of a will. It is satisfactory that Doe d. 
Candler v. Smith may be supported on irrefragable grounds, in¬ 
dependently of any such doctrine; for, as it is now established 
that the words “ heirs of the body,” in such a context, cannot be 
read children (e), the whole assumption upon which the Court 
proceeded fails, and the cose is clearly right upon the uncon¬ 
trolled operation of “ heirs of the body” as words of limitation; 
but this, while it sustains the authority of the case deprives the 
doctrine of oU the sanction which that authority would have com- , 
municated. Nor is this all: many of the cases antecedently 
stated afford negative authority against it; for it is observable 
that in Langley v. Baldmn (f)j Att.-Oen. v. Sutton (g)^ and 

(c) And Grose, J., in Doe v. Cooper, 1 hypothesis are equally untenable. 

East, 229, ante, p.i26, assumed the word («() But as to whidi, see ante, p. 364. 

“ issue” in the derise to mean m Ante, Ch XXXVII. 

and then that it was to give way to the (/) 1 F. W, 769, ante, p. 471. 

intent, appearing by the words intro- (^) Ib. 754, 3 B. P. Cf. Toml. 76, 

duoing the devise over, to let in all the ante, p. 471. 
descendants. Both branches of this 
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Stanley v. Lenmrd (A), where estates tail were raised in the 
parent by the elFeot of the words introducing the devise over, 
not a word is said of sacrificing the devise to the sons to this 
object. On the contrary, in Att,~Gen, v. Sutton those who 
argued for this construction evidently considered that the ulterior 
estate of the parent was to tahe effect as a remainder expectant 
on the estate toil of the sons. In AUamon v. Clitherow (i) too 
(where, however, the trust was executory), this construction was 
expressly adopted. But the most conclusive authority against 
the doctrine in question is Doe d. Bean v. Halley (A), whore oven 
Lord Kenyon^ its most strenuous champion, held that the estate 
tail raised by implication in the parent took effect by way of 
remainder, after, and not in derogation of^ the express devise to 
the eldest son. 

In this case, indeed, his Lordship seemed to bo on the point of 
applying in practice the doctrine which he had been so long 
maintaining in theory; for he said, “ We have our choice of two 
constructions to effectuate the testator’s general intent, either to 
give an immediate estate tail to A., which would violate the particu¬ 
lar intent of the devisor, or (and to which construction I incline) 
to say that he took an estate for life, remainder in tail to his 
eldest son, remainder in tail to the father, in order to lot in all 
his issue male.” To have expunged the devise to the eldest son 
in this case would have been a practical illustration of the doc¬ 
trine in question; and in refusing to do so he virtually negatived 
its existence, and thereby established, not the prevalence of the 
general over the particular intent, but the triumph of sound 
sense and legal principles over one of the absurdest doctrines 
that was ever advanced. lie added, however, “ In deciding this 
case I will not abandon the general rule recognized and acted 
upon in Robinson v. Robinson.” 

This observation shews, first, that Lord Kenyon suspected 
that his decision might be considered to encroach upon tho 
doctrine which he had token such pains to rear upon the autho¬ 
rity of this case; and, secondly, that he regarded Robinson v. 
Robinson as a case in which, by holding the parent to be imme¬ 
diate tenant in toil, the devise to the son as a designated object 
was sacrificed to the “general intent” appearing by the subse¬ 
quent words (/), which is the only view in which it can possibly 

! A) 1 Ed. 87, ante, p. 472. (Q See an observation up<m this, ante, 

i) 1 Yes. 24. p. 456; and see his Lorduip’s own al- 

i) 8 T. B. 6, ante, p. 473. fusion to tho case, ante, p. 402. 
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be considered as coming into collision with Doe v. Halley^ where 
the devise to the eldest son was preserved. If that ease supported 
any such doctrine (but which the writer trusts he has satisfactorily 
shewn it does not), it is clearly overruled by Doe v. Halley; and 
Lord KenyorCs express reservation can avail but little in pre¬ 
serving the doctrine from the effect of his own decision, rejecting 
it in t^ very case for which, if applicable at all, it appeared to 
have been designed. 

So for, therefore, it is clear that the doctrine of general and 
particular intention had existed only in name; the cases in 
which it wa’s professed to be applied being clearly referable to 
other grounds, and in those which seemed to call for its applica¬ 
tion the doctrine being rejected. In Wight v. Leigh (m), already 
stated, however, we have an instance nearly the converse of the 
former class; for, without a distinct recognition of the doctrine, 
a construction, amounting in effect to an application of it, seems 
to have been adopted. 

The confusion temporarily introduced by this case, however, 
has been completely dissipated by Parr v. Sicindeh and Doe v. 
Qallinij in both which we have seen it was held, upon the 
authority of Doe v. Halley^ that words importing a failure of 
issue of the devisee for life conferred on him an estate tail, not 
in derogation of, but in remainder expectant on the estates 
devised to the children. In Doe v. GalUni the doctrine of 
general and particular intention underwent much discussion, 
and Lord Denman was pleased to express his concurrence in the 
views of the writer of these pages. Ilis* Lordship observed (>i), 
“ The doctrine that the general intent must overrule the par¬ 
ticular intent has been much, and, wo conceive, justly objected 
to of late, as being, as a general proposition, incorrect and vague, 
and likely to lead in its application to erroneous results. In its 
origin it was merely descriptive of the operation of the rule in 
Shelley^s case, and it has since been laid down in others where 
technical words of limitation have been used, and other words, 
shewing the intention of the testator that the objects of his bounty 
should take in a different way from that which the law allows, 
have been rejected; but in the latter cases, the more correct 
mode of stating the rule of construction is, that technical words 
or words of known legal import must have their legal effect, 
even though the testator uses inconsistent words, unless those 
inconsistent words ore of such a nature as to make it perfectly 


(jw) 1.5 Ves. 664, ante, 474. 


(») 6 B. & Ad. 640. 
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clear that the testator did not mean to use the technical words 
in their proper sense; and so it is said by Lord Redesdale in 
Jesson V. Wright (o). This doctrine of general and particular 
intent ought to be carried no further than this; and thus ex¬ 
plained, it should he applied to this and all other wills.” 

III. 5. Devises of reversions sometimes give rise to a question 
which hears a strong analogy to that discussed in the present 
chapter. This occurs where a testator, having a reversion in fee, 
subject to estates tail belonging to the sons or other partial issue 
of a person (p), devises the reversion as property in the event of 
that person dying without issue^ which necessarily raises the 
question whether these words refer to the determination of the 
subsisting estates, or to a general failure of issue, or, in other 
words, whether they are words of description or donation: in 
the former case the devise operates as an immediate disposition 
of the'reversion (j); in the latter it is an executory devise, and, 
as such, is void for remoteness. 

A point of this nature occurred in Ladg Lanesborough v. Fox (r), 
where A., having settled the lands in question oh the marriago 
of his son B., to the use of himself (A.) for life, remainder to his 
son B. for ninety-nine years if he so long lived, remainder to 
trustees to preserve contingent remainders, with remainder to 
the use of the first and other sons of B. on his intended wife to he 
begotten successively in tail male, remainder to the heirs nwle of 
the body of B., with reversion to the right heirs of himself (A.), 
by his will devised the lands contained in the settlement on 
failure of issue of the body of B., and for want of heirs male of his 
(A.’s) body, to his daughter' F. in tail: and the House of Lords ad¬ 
judged, in concurrence with the unanimous opinion of the Judges, 
that the will did not give an estate tail by implication to B., and 
that therefore the devise over to F. was executory, and void, os 
being on too remote a contingency. 

If this case had rested solely on the circumstances that the 
subsisting estate tail in B. embraced the heirs male only, and the 
devise in the will referred to his (B.’s) issue generally, (which 
certainly was argued os the chief point in the case,) the decision, 

(o) 2 Bli. 67. cuRsed in the next chapter. See San- 

(p) The writer has avoided suggest* ford v. Irby, 3 B. & Ala. C54, and other 
ing the case of the limitations being cases there discussed. 

to the testator’s own sons, because such (q) See ante, Vol. I, p. 800. 

oases may perhaps be considered as {r) Cas. t. Talb. 262. 

fulling within another principle, dis- 
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it is conceived, could hardly have been sustained, consistently 
with the rules of construction deducible from the cases discussed 
in the present chapter, in many of which we have seen that 
words referring in terms to issue or issue male have been held to 
apply to children or som^ being the objects of the antecedent 
limitations (s). A fortiori therefore in the present instance 
would they have been construed to be referential, where the 
approximation to a correct reference to the subsisting estates 
was such as to require only the word “male” to be supplied; 
and Tuck v. Frencham {t) affords an instance (if authority were 
requisite) of this word being supplied to make words referring 
to issue generally correspond with the antecedent limitations in 
favour of issue male created by the same will. 

These remarks assume that the principle which governs the 
application of phrases of this nature to limitations created by the 
same will, and to estates antecedently created, is identical. It 
seems difficult to find a solid distinction between the cases, 
especially where, as in Lanesborough v. Fox the testator refers 
to. the settlement in describing the subject of disposition; the 
difference between the two cases, indeed, if any, would seem to 
be, that the courts would incline more strongly to the referential 
construction in the latter case, where the effect is to support a 
devise otherwise void («), than in the former, where, as an 
estate tail can generally be implied, the devise is valid qu4cunque 
via. The preferable ground, however, upon which Lanesborough 
V. Fox appears to stand, is afforded by the other words “ and for 
want of heirs male of my own body; ” for, as the testator had 
no estate tail, and none could be implied, it is clear that, unless 
the words could be held to refer to issue living at the .decease of 
the testator^ according to the rule discussed in the next chapter (a;) 
(in which it will be seen there was considerable difficulty, inas¬ 
much as the testator had a son living), the devise was void (y). 

The principle was again agitated in Jones v. Morgan (s); 
where A. having, on his marriage with B., settled certain estates 
upon himself and the sons of the marriage in tail male, with 

U) Ante, p. 483. referring to the estate tail of the tes- 

\t) 1 And. 8, Moore, 13, pi. 60; ante, tator’s son, seems to consider it not 
Vol. I, p. 486. impossible that the -words for want of 

{u) We are here speaking of the old the testatoda oilbn heirs male idiould be 
law. held to be referential to the son, though 

(j;).PoBt, p. 600. this hypothesis takes so much greater 

ImS It is remarkable that Mr. Fearne, liberty-with the testator’s lanraa^. 
in ms strictures on this case, Cont.Rem. (s) Sutl. Fea. App. 678, 3 B. P. C. 

447, while he treats the want of the Tom. 322. 
worn "male” as a fatal amission in 
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reversion in fee to himself, and having two sons of the marriage, 
devised the estates, in case his said sons, or any other son or sons 
of hk thereafter to he bom, should die without issue male of their 
bodies, to his brother T. The question was, whether the testator, 
by the mention of “ sons to be bom,” was to be understood as 
meaning after-bom sons by his wife B. (who was living), or as 
having in his contemplation the sons of a future marriage. If 
confined to sons of A.’s present marriage, it was a good devise of 
the reversion, as the contingency expressed by him (on which the 
devise was to take effect) embraced precisely the estates under 
the settlement, on the determination of which his own reversion 
would fall into possession, it being the same as if he had said, 
“Whereas my estate is settled upon my first and every other son 
in tail male by my marriage settlement; therefore, in case they 
all die without issue male of their body, I give it to my brother,” 
which would clearly have been good as a devise of the reversion; 
and a circumstance much relied upon for this construction was, 
that the testator appointed B. a guardian of his children and 
executrix of his will, which negatived the supposition of his 
contemplating a future marriage («). On the other hand, it was 
contended, that the expressions used by the testator included the 
sons of an after-taken wife, and, as such sons could not take an 
estate by implication, the limitation over to the testator’s brother 
was an executory devise void for remoteness. Lord Camden sent 
a case to B. R., the Judges of which certified their opinion that 
the event of a second marriage was not in the testator’s contem¬ 
plation, but that, if it were, the sons of that marriage took an 
estate toil. Lord Bathurst, who, in the meantime, had succeeded 
to the seal, concurred in the former branch of this certificate, and 
decreed accordingly; but he dissented from the opinion, that an 
estate tail was raised by implication, conceiving Lancsborough v. 
Fox to be a direct authority against it. The decree was affirmed 
in D. P., on the ground that a future marriage was not in the 
contemplation of the testator, and that the devise to his brother 
was therefore good {b). 

But in Banhes v. Holme (c), where lands having been limited, 

(d) See this principle applied to a to the Bubsisting limitations of their 
different species of case, Wilkinson v. marriage settlement; but the will con- 
Adam, 1 vl & B. 422, ante, p. 226. tained an express reference to the sot- 

(^) In ^afford v. Boehm, 3 Atk. 442, tlemcnt (the particular limitations of 
a devise, ‘ * after failure of issue ’ ’ of the which do not appear) for another pur- 
testator’s wife by him, was construed pose. 

as an immediate gift of the reversion, (e) 1 Russ. 394, n. See also Bristow 
the words in question^ing referential v. Boothhy, 2 S. & St. 465. 
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upon the marriage of A. with B., to the use of A. for life, with 
remainder to trustees to preserve, with remainder to trustees for 
certain terms of years, with remainder to B. for life, remainder to 
trustees to preserve, remainder to the first and other sons of the 
marriage in tail male, with remainder to the daughters as tenants 
in common in tail, with cross remainders, with reversion to A., 
the settlor, in fee; A. made his will, by which he recited that, 
by the settlement in question, he was seised of or entitled to the 
reversion in fee-simple expectant on the decease of his wife B., 
in case there should bo no child or children of his said wife by 
him begotten, or there being such all of them should happen to 
depart this life without issue. The testator then, in case he should 
die without leaving any children or child, or there being such 
“ all of them should happen to depart this life without issue law¬ 
fully begotten,” devised the premises upon certain trusts. Sir 
J. Leachy V.-C., held that this devise, being after a general 
failure of issue of the children, was too remote and void; and 
this decree was affirmed in D. P. 

Lord Eldon observed in Morse v. Lord Ormonde [d) that this 
was a “very strong decision” (an expression which, in the mouth 
of this venerable Judge, always means a wrong decision); and 
it seems, indeed, to bo very difficult to reconcile it with the 
principles of the lino of cases just stated. It was manifest 
from the recital of the settlement that the testator had in view 
the reversionary estate expectant on the limitations of the 
settlement, whatever that reversion was; and the terms used 
were merely an erroneous and mistaken reference to the events 
on which such reversion would fall into possession. The case 
seems irreconcileablo with Jones v. MorgaHy which it closely 
resembles. It is not likely that the decision will be followed. 

And this conclusion is fortified by Egerton v. Jones (c), where, 
in pursuance of marriage articles, an estate at C. hod been con¬ 
veyed to the use of A. for life, with remainder to B. his wife for 
life, with remainder (subject to a term of 500 years for raising 
portions for younger children) to the use of the first and other 
sons of A. and B. successively in tail male, with remainder to 
the use of trustees for 600 years, upon certain trusts in the event 
of there being no male issue of A. and B. who should live to 
attain the age of twenty-one years, with remainder to the use of 

■ s 

(<0 1 Biifis. 406, [Sugd. Law of Prop. b) 3 Sim. 409 ; fand aee Bm v. Sno^ 

361.J 6 Hare, 171, furuier oonfirmiag the 

view taken in the text. 
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A. his heirs and assigns. A. by his will devised as follows:— 
And as to the reversion and inhoritanoe of the freehold estate 
by me already purchased at C. aforesaid, and such other estate 
or estates as I shall hereafter purchase in pursuance of my mar¬ 
riage articles, in case of failure of issue of my body by my said wife, 
I give,” &c. Sir L, Shadwell^ V.-C., expressed a strong opinion 
that this devise operated as a valid immediate gift of the rever¬ 
sion; but it was not necessary for him to go further than to 
declare that the title depending on the opposite construction was 
too doubtful to be forced on a purchaser. 

If the V.-O. had been called upon to adjudicate on this point 
of construction, it is conceived his decision must have been in 
accordance with his expressed opinion. Jones v. Morgan would 
have more than warranted, and even Bankes v. Holme would not 
have opposed, such a conclusion; for the Court had not here (as 
in those oases) to supply words in order to restrict the issue 
spoken of in the will to the issue of a particular marriage (who 
were the tenants in tail under the settlement), the testator 
having in the will distinctly referred to the issue of that mar¬ 
riage. The sound rule would seem to be, that, wherever it may 
be collected from the general context of the will, that it is the 
testator’s intention to dispose of his reversionary interest ex¬ 
pectant on the subsisting estates tail, such intended disposition 
will not be defeated by the neglect of the testator to adapt his 
language with precision to the events on which the reversion 
will fall into possession. The consequence of rejecting this con¬ 
struction commonly has been (we have seen) to invalidate the 
intended devise of the reversion for remoteness (as depending 
upon a general failure of issue); but in this respect the act 
1 Yict. c. 26 has made an alteration which is pointed out in the 
next section. 
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IV. It remains only to consider how far the doctrines dis- i vict. c. 26, 
cussed in the present chapter are applicable to wills which are 
regulated by the existing law. 

The statute 1 Vict. c. 26, s. 29, provides, “ that in any devise Wox^ im- 
or bequest of real or personal estate the words ‘ die without 
issue,’ or * die without leaving issue,’ or * have no issue,’ or any jssue to mean 
other words which may import either a want or failure of issue the deaV^^x- 
■ of any person in his lifetime or at the time of his death, or an 
indefiiiite failure of his issue, shall bo construed to mean a want enOal. 
or failure of issue in the lifetime or at the time of the death of 
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suoli person, and not an indefinite failure of his issue, unless a 
contrary intention shall appear by the will, hy reason of such 
person having a prior estate tail, or of a preceding gift, being, icith- 
out any implication arising from such icords, a limitation of an 
estate tail to such person or issue, or otherwise ; provided, that this 
act shall not extend to oases where such words as aforesaid im¬ 
port if no issue described in a preceding gift shall be horn, or if 
there shall be no issue who shall live to attain the age or otherwise 
answer the description required for obtaining a vested estate by a 
preceding gift to such-issue (/). 

It is evident, therefore, that the question, whether words im¬ 
porting a failure of issue refer to the objects of the preceding 
devise (which forms the main topic of the present chapter) may 
still arise under wills that are within the statute; and if this 
question be decided in the affirmative, the construction will not 
be in the least affected by the change in the law {g) ; but if it 
be adjudged that the words under discussion do not refer to the 
objects of the prior devise, the result now will be widely diffe¬ 
rent ; for, instead of being construed (as formerly) to import an 
indefinite failure of issue, they must (unless the context forbids) 
be held to point exclusively to issue living at the death, and, 
consequently, can never under any circumstances, by their own 
intrinsic force (/«), have the effect of creating an estate tail by 
implication; so that to wills made or republished since 1837 no 
scope will be afforded for the doctrine of Doe v. Italley, Parr v. 
Swindels, and JDoc v. Gallini, to the discussion of which so large 
a space has been devoted. 

The effect of holding the words in question not to refer to the 
issue who are the objects of a preceding devise, will be to 
render the estate of the children, conferred by such devise, 
determinable on the event of the parent dying without leaving 
issue living at his death, as in Hutchinson v. Stephens {%), which 
is a result that ill accords with probable intention. Such a case, 
however, can only occur where the devise to the children, or any 
other class of issue, gives estates in fee, as it would under wills 
which are subject to the present law, even without words of 
limitation; for if the devise in question confers estates for life 
only, the determination of such estates is involved in the failure 

[(/j'-See Rt O'Bieme, 1 Jo. & Iiat. (f) See Re Mereenm'a Trutti^ 4 Ch. 
352 ; Harris v. Davis, 1 Coll. 416 ; D. 182, ante, p. 464 (will dated 1838, 
Orwn T. Oreen, 3 De G. & S. 480 ; but statute not refen^ to). 

Dawson y. Small, L. R., 9 Ch. 651; (h) See Ch. XLI, ad fin.] 

all notioed Ch. XLI, b. 4. (t) 1 Keo. 240, ante, p. 466. 
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of the issue whose extinction is the contingency on which the xl. 
ulterior devise depends. We see, therefore^ in the effect of the 
new law increased motive for adhering to the principle of Good- 
right V. Dunham and Malcolm v. Taylor^ which it will he remem¬ 
bered authorize the proposition, that, where a devise to children 
in fee is followed by a devise over to take effect on the failure 
of the issue of the parent of such children, the words importing 
a failure of issue refer to the children or other issue who are the 
objects of the prior devise, which principle would, it is conceived, 
apply to devises embracing any other class of children, as sons 
or daughters {j). 

For instance, if lands are devised to A. for life, with remainder 
to his sons, and if A. should die without issue, then to B., each 
son of A. under the original devise would, immediately on his 
birth, take a vested remainder in fee-simple in his own aliquot 
share; and if the subsequent words were hold merely to refer 
to the objects of the prior devise, the ulterior limitation of 
course would not disturb or affect such vested remainder; but 
if the words in question were adjudged not to bear this con¬ 
struction, but to point to issue of every degree living at the 
death of A., they would subject the vested estate of the sons of 
A. to an executory devise, to take effect in the event of A. dying 
without leaving issue surviving a result which it is con¬ 
ceived the Courts, when applying the new rules of construction, 
will not hesitate to reject, in deference to the authority of the 
cases just referred to. The enactment which makes a devise 
pass the fee-simple without words of limitation will, it is 
obvious, greatly extend the application of the doctrine of Good- 
right V. Dunham and Malcolm v. Taylor; and in this respect 
seems to operate very beneficially, in concurrence with that 
which reads words importing a failure of issue as denoting issue 
living at the death, when not simply referential to the issue 
described in the prior devise. 

In the preceding remarks the statute has been regarded in its 


[O') In Tnhame v. Layton, L. E., 10 
Q. B. 469, a testatrix % will, dated 
1863, gave her real and personal estate 
to M. for life and after her death to 
her children; M. to make a weekly al¬ 
lowance to E. during his life: if M. 
‘‘dies leaving no issue** the whole of 
the pmpOTty to go to the next of kin, 
they making the same allowance to E. 
during his me. M. had only one child, 


who died before her. It was held in 
Ex. Ch., affirming Q. B., that “ leav¬ 
ing” must bo construed “having had.” 
The Court proceeded wholly on the 
authori^ of Maitland v. Chalie, 6 Mad, 
243, and similar oases (as to which see 
Ch. XLIX), and no reference was made 
to the statute, or (expressly) to the doc¬ 
trine discuss^ in t^ chapter.] 
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OTAP. XL. effect only upon the estates. With respect to the 

estate, i. e. the estate which is to take effect on the failure of 
issue, its operation is more decidedly beneficial, for it prevents 
such ulterior devise from being rendered void for remoteness, 
where the words “denoting the failure of issue” would have the 
effect neither of referring to the objects of the prior devises, nor 
of creating an estate tall by implication. 
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CHAPTER XLI. 

WORDS “ DIE wirnorr issits,” etc , whether they refer 
TO failure indefinitely, or failure at the death 

I Oeneral Rule.—Rxcepttom ifmeiioii lu icqmdio Rtal Tslatt 

II Cneumstaueei and Eeptessiom adt,- ITT. - vi teqmd to Piiwitallif 

quote to iiattaut the teat) icted Con- IV. Rmathaoul Vut, c 20, » 20. 


I. Another question whioli often occurs in the construction Die without 
of words importing a failure of issue, is, whether they refer to 
issue indefinitely (i. e. to a failure of issue at any time), or to a stncted to a 
failure of issue at the death. Upon this depends their opera- at tSe^deaSi! 
tion to confer an estate tail; for it is only when the words 
denote an extinction of the specified issue irrespective of time or 
any collateral circumstance that they create such an estate. 

Few points of testamentary construction have come more 
frequently under discussion than this; which has arisen, in a 
great degree, from the discrepancy between the popular accepta¬ 
tion and the legal sense of the phrase in question, and the 
consequent willingness to admit grounds for departing from the 
technical doctrine. In ordinary language, when a testator gives 
an estate to a person and his heirs, with a limitation over in 
case of his dying without issue, he means that the devisee shall 
retain the estate if he leaves issue surviving him, and not other¬ 
wise ; and where the phrase is, in case the first taker die de/bre 
he has any mWf or if he have no issue, the intention probably is 
that the estate shall belong absolutely to the devisee on his 
having issue bom. But the established legal interpretation of General rule, 
these several expressions is different; for it has been long settled * 
(though the rule, it will be remembered, now applies only to 
wills made before the year 1838), that words referring to the 
death of a person without issue, whether the terms be, “ if he die 
without issue,” “ if he have no issue,” [“ if he die without having 
issue” («f),] “ if he die before he has any issue [h),” or ^'for leant ” 
or “ in default of issue” unexplained by the context, and whether 

fa) Cede y. Gohle, 13 G. B. 446.] pi. 276. As to this expression applied 

>) New/tmy.Bamaidm^HLoaK, 127, to ehtlditn, see ante, 406. 

J, —VOL. II. K K 
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cm». xxf. applied to real or to personal estate (notwithstanding the dis- 
T tinotion taken between these two species of property in some of 
the early oases (r)), are construed to import a general indefinite 
• failure of issue^ i. e. a failure or extinction of issue at any period (rf). 
•Twoexcep- This rule, however, admits of two exceptions: the first is, 
where the phrase is leaving no issue; with respect to which the 
First, where settled distinction is that, applied to real estate, it means on 
EoriiS “o' indefinite failure of issue, but in reference \opersonal estate (and 
issue. real estate directed to bo converted (c) is for this purpose regarded 

as personalty (/)), it imports a failure of issue at the death. 
Under a devise therefore to A., or to A. and his heirs, and if 
he shall die and leave no issucy or uithout leaving issuey then over, 
A. would take an estate tail; but under a bequest of a term of 
years or other personal estate in the same language, A. would 
take, not the absolute interest, (as ho would if the indefinite con¬ 
struction prevailed,) but the entire interest of the testator de¬ 
feasible on his (A.’s) leaving no issue at his death. Forth v. 
Chapman {g) is the loading authority for this distinction, but it 
has been confirmed by a long train of subsequent decisions (A) 


M rieydell v. rieydiU, 1 P. W. 718 ; 

Ntenoh v. Hooper^ ib. 198. 

(rf) Fitz. 68, 2 Atk. 308, 376; [1 
^"6111.478, lEq. Abr. 207,pi.9,] Amb. 
398,478; 2 Ed. 205, 3 B P. C. Toinl 
314; 1 B. 0. C. 170, 188. 2 B. C C. 
33 ; 1 Ves. jun. 286, 3 Vta 99, 6 Ves. 
440; 9 Ves. 197, 680, 17 Vos. 479; 

1 Mer. 20; 1 B. & Ad. 318; 7 Bing. 
226; r2R.&M:y.378, ib. 390, 16 Sun. 
290; 2 Jo. & Lat. 176, 13 0. B. 445; 
L. B., 14 Eq 283 ] 

(tf) As to Uio doctrine of conversion, 
see Ch. XIX. 

(/] Fatthmy y. AUen^ 2 Mad. 310, 
but there was ground to contend that 
«issue’* was here synonymous with 
chxldren who were the objects of the 
preeeding bequest. The j'udgment, 
however, is not reported, and the decree 
is silent as to the limitation over. The 
marginal note of the oaso omits the 
material woi^ “leaving ’’ [And see 
HawXinay. Hamerton, 16 Sim. 410.3 
M 1 P. W. 663. 

(A) As to pOTSonalty, Atkmmi v. 
Jlutchumn, 3P. W. 268; Sabbat tony. 
Sabbarton, Cas. t. Talb. 65, 245 ; Shef- 
Jieid y. (^rery, 3 Atk. 282 (where the 
additional woi^ “behind him’’—as to 
which see post—were used) ; lampley 
yriBloieer, ib. 396 ; Sheppard v. Lemny- 
Juuny Amb. 122 ; Gordon v. Adolpbrn, 3 
B. P. C. Toml. 306 ; [Taylor y. ClarJtey 

2 Ed. 202;] Ooodtxtle y, JP^den, 2 T. B. 
720; Jknntry y. Daintry, 6 T. B. 307; 
JSad/ordy.Sadford,l'KeQ.i9Qi [Mamel 


V. Grove, 2 Y. & C. C. C. 484 ; Heather 
V. IFindet, 5L. J. N.S. Ch. 4i ; Dantel 
V. Wat ten, 2 Y. & C. 0. C. 290 , IFawIcma 
V. ICanmton, 16 Sun. 421.] 

As to realty, WalUt v. Blew, Com. 
Bop. 372; Denny.Shenton, Cowp. 410; 
Tinny v Ayar, 12 East, 263; Danny 
V. Gt iffiths, 4 M. & Sel. 61 ; IFollen y. 
Anditwes, 2 Bing. 126; Doe d. Caiman 
V. Eicatt, 7 Ad. & Ell. 636, 3 Nev. & 
P. 197 (the judgment in which contains 
an elaborate statement of the authori* 
ties), [Doe d. Todd y. Dueebuty, 8 M. & 
Weis. 630 ; Bamford y. Lord, 14 0. B. 
708 ; Dm v. Smith, 2 H. & N. 105 ; 
Feahee v. Standley, 24 Beav. 485. 

As to deeds. A limitation to A. hie 
hette and assiyns is cut down to an es¬ 
tate tail by a limitation over “if A. 
dies without issue,’’ Moryan y. Moryan, 
L B., 10 Eq. 99, and oases there cited. 
Idle V. Cool, 1P. W. 70, is not contra ; 
though more than testamentary pre¬ 
cision was there required in pointing 
out whose issue was meant, the wor£ 
“in default of such issue ” being held 
to fail in this respect. But in Ohvant 
y. IFriyht, 9 Ch. D. 646, where the 
trust was to apply the rents of free¬ 
holds and leaseholds for the mainte- 
nonoe of A. and B. until the younger 
attained twenty-one, and on that event 
to pay the rents to A. and B. their 
hrirs, exeeuton^ administrators and 
asugns, provided, that if mther died 
without leatAny issue his share diould 
go over; it was held by Boom, V.-C., 
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extcmdin^down to the present period, which shew that it applies «bap. xa. 
oven where the real and personal estate are oomprisod in the* 
same gift. Lord Kenyon, indeed, in JPortcr v. Bmdloy (t) ques¬ 
tioned the soundness of the doctrine; but his dictum is incon¬ 
sistent with a multitude of authorities, and has received the 
pointed reprobation of both Lord (^) and Sir W. Grant {t ); 
the former emphatically declaring that it went “to shake settled 
rules to their very foundation” (»»). 

The circumstance that the prior gift is expressly for the life 
of the first taker, so that the effect of construing the word 
“ leaving” to refer to issue at the death is that, in the event of 
there being such issue, the subject of disposition belongs to 
neither the prior nor the subsequent legatee, affords no ground 
for departing from this doctrine («). Nor, on the other hand, 
is the restricted construction of the words in question extended 
to real estate, merely because the subject of devise is a copy- 


[that this was confined to death during 
infancy, which not happening, the fco 
was absolute ] 

(t) 3 T. R. 146. 

\l) 9 Ves. 203. 

(1) 19 Ves. 77. Lord Thurbw ap¬ 
pears to havo entertained the same 
opinion of this distmotion as Lord 
Kenyon, for in Bigge v. Bemley ho ob¬ 
served that the words having and afUr * 
went far towards overturning the rule. 
Probably this expression tended to en¬ 
courage Jjarei Kenyon (who was counsel 
iuBiggey. RcMsfey) inafterwardsmaking 
his bold denial, in Boi ter v. Bi adley, of 
the distinction, which, however, he ex¬ 
pressly recognized in Baintry v. Dam- 
try, 6 T. R. 314, though his decision is 
ha^y consistent with that recognition. 

* (fli^ The Introduction of tho word 
oieavmg *’ being so important in re¬ 
ference TO personalty, the question often 
arises in such oases whether the word 
may be suppUed; as where the testa¬ 
tor in one part of his will uses the 
phrase ‘‘-Tithout leaving issue,” and 
m another the words “without issue.” 

In Bubh case, the latter expression has 
been made by construction to corre¬ 
spond with tiie former in several in¬ 
stances where tho general plan of the 
will seemed to auTOorize it: Sheppard 
V. Lemngham, Amb. 122 ; Sadfotd v. 
Badford, 1 Ere. 486; ante, Vol. I, pp. 
487, 631—632; [see also Oreenveay v. 
Qrtenv.ay, 2 D. n. & J. 128.] t Each of 
tiiese prases, however, seems to have 
been t^wed to retain its own peculiar 
force in Bye ▼. Brnwood, 6 Jur. 618, 
wh^ a testator gave'file residue of 
his property talus two children, John 

K K 


and Elizabeth, in manner following: 
ono moiety to John, his heirs, execu¬ 
tors, administrators and assigns, and 
in case of his decease without leaving 
lawful issue, then to Elizabeth and her 
heirs, executors, administratois and 
assigns; and tho other moiety, together 
with the reversion of the former moiety, 
tho executors wore directed to invest in 
trust for Elizabeth for life for her sepa¬ 
rate use, and at her decease to go and 
bo equally divided among all her chil- 
dion lawfully begotten, and in case of 
her decease u ithout lauful then to 

John * Elizabeth had only one child, 
who died in her lifetime. It was con¬ 
tended that tho words “ without law¬ 
ful issue,” in reference to the person¬ 
alty, applied to issue living at the 
death, and that cons^uently the be¬ 
quest over hod taken effect; but Sir AT* 
Bitue, y.-C., held that the deceased 
child acquired an absolute interest. 

Here it will bo observed that there 
was sufScient difference in the mode 
of disposing of the several moieties to 
afford a strong suspicion that the tes¬ 
tator might really not have had file 
same motion in each instance, and 
therefore the Court seems to have been 
fully justified in adhering to the litcoul 
terms of the will. To £vost the in¬ 
terest of a child who happened not to 
survive its parent was a result whidh 
the exiKtunaer of a will would not be 
di^sed to strain tho testator’s lan- 
p^ge for the purpose of accomplish- 
mg. It does not appear whether the 
pwticular point for which the ease is 
here cited was presented to the V. -0. 

(n) Andieey. Ward, IRnss. 260. 

2 


'Astosupply- 
ing the word 
leaving. 


t Pyey. 
Lmtmd. 
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oBAP. XU. hold estate, held of a manor the custom of which forbids the 
creation of entails, so that the effect of the contrary (i. e. the 
indefinite) construction is that the first devisee takes a condi¬ 
tional fee on Which no remainder can be engrafted, and the 
testator’s intention, therefore, in favour of the ulterior devisee is 
defeated (o). 

Second excep- The other exception to be noticed to the general rule is, where 
rule. ^ a testator, having no isstte, devises property in default or on 
failure of issue of hitmelf; in which cose it is considered that 
the evident object of the testator is simply to make the devise 
contingent on the event of his leaving no issue surviving him (^), 
and that he does not refer to an extinction of issue at any time. 
Faaupoof tea- Thus, in French v. Caddell (<?), where A., being married and 

isirae hehav- having no issue, made his will, devising the land in question, 
ing none. “ in default of issue male and female of his own bodyf* upon 
trust to pay his debts and legacies and an annuity to his wife, 
and then to B. and his issue in strict settlement. It was con¬ 
tended that this devise was void, as being to take place after an 
indefinite failure of issue, there being nothing to restrain it to 
the death of the testator. It was insisted on the other side, that 
he plainly meant a failure of issue living at the death, and that 
the contingency was determined the instant the will took place, 
i. e. his death; and much stress was laid on the circumstance, 
that the trust was to pay debts legacies and annuities, which he 
could not intend should take place 100 or 200 years after his 
death. The House of Lords decided in favour of the latter 
construction, giving validity to the devise. 

Roferonco to So, in Wellington v. Wellington (r), where a testator (who was 
*****” a bachelor) devised, in default of issue of his own body, to trustees 
and their heirs, in trust to pay certain annuities until his debts 
and legacies should be paid, and, subject to the annuities debts 
and legacies, he devised the estate in question to uses in strict 
settlement. Lord Mamfield held it to be a conditional devise, 
to take effect at the death of the testator if he left no issue, and 
therefore not to be an executory devise, which was .a devise, he 
said, to take place in futuro. 

It is observable that if the event which the testator pro¬ 
vided against had happened, namely, his leaving issue, the 

(o) Boe d. Simpson v. Simpson, 6 whore a testator is married, as his hav- 

Soott, 770, 4 Bing. N. C. 333, 3 Soott, ing and leaving issne would not revoke 
N. B. 774, 3 Man. Sc Gr. 929. the wiU. See Vol. I, p. 122. 

(p) This is a very reasonable pre* (q) 3 B. F. C. Toiu. 257. 
caution, and should never be omitted (r) 4 Burr. 2166, 1W. BL 646. 
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devise itself would have been revoked, maniago (which was 
necessarily involved) and the birth of a child being, even under 
the old law, prim^ facie a revocation («). 

Again, in Litton v. Lyttm (^), where A. being seised in fee, 
subject to the limitations of marriage articles, whereby the lands 
were agreed to be settled on himself for life, with remainder to 
the first and other sons of the marriage in tail male, with rever¬ 
sion to himself in fee, and not having any issue (his only child 
being just dead), made his will, whereby he devised, on failure 
of issue male of his body, the lands in question, upon trusts to 
raise money for paying debts and legacies (which included an¬ 
nuities), and subject thereto, to L. and his children to uses in 
strict settlement. Lord Northington (upon the authority of 
Lamshoi'ough v. Fox (w)') held that the devise to L., being after 
a general failure of issue, was void, as being too remote. The 
question was afterwards brought before Lord Loughborough, who 
reversed his predecessor’s decree, considering Lanesbtyt'ough v. 
Fox to be inapplicable. He said, “ Compare the circumstances 
of the present case with that, under the circumstances of the 
family: here the testator had had no child for several years: his 
only child was just dead. The devisee was his next and imme¬ 
diate heir, but ho introduced the devise by the words ‘ in failure 
of issue male.’ Could this mean more than to take in the event 
which alone prevented the estate from being the subject of an 
immediate devise ? He certainly had the articles in his contem¬ 
plation at the time. There was no prospect of issue at the time. 
It was not like Lord LanesborougFs case, \cho had issue, and 
might have many more. It would be a harsh construction that 
the testator had hero the idea of future issue in contemplation, 
and an indefinite failure of that issue: he meant to give an imme¬ 
diate estate in possession at his decease. Every clause in the will 
shews this intention. The other cases {Jones v. Morgan {x), 
Wellington v. Wellington, and French v. Caddell) vf&re all cases 
where, taking the words strictly, and construing them blindly, 
without considering the circumstances, the devise would have 
been upon a general failure of issue, and therefore void. It is 
manifest here he had no intention of giving an estate on a 
general failure of issue. The circumstances of the testator and his 
family have always been taken into consideration in these cases.** 
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Boferonoe to 
testator's own 
issue. 


[«) Ante, Yol. I, p. 122. 
0 4 B. C. C. 441. 


(u) Ante, p. 489. 
(.rj Ante, p. 490. 
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oiup. XII. So, in Sanford v. Irhy (y), where the testator, having by his 
BdiwonoTt^ maniago settlement limited lands to the first and other sons of 
the marriage in tail in strict settlement, with reversion to him¬ 
self in fee, and having a son and two daughters of the marriage, 
made his will, whereby he devised all his lands and real estate 
to his son and his heirs, subject to debts and legacies; but in 
case his son should depart this life without issue male, or in case 
of failure of issue male of his (the testator’s) body^ then he gave 
to his daughters certain legacies, which he charged upon his 
estates, and devised those estates to trustees, for the purpose of 
raising the legacies by sale or mortgageand he then devised 
such parts of his real estate as should not bo sold or mortgaged, 
for want or in failure of issue of his body as aforesaid^ to his brother 
J. for life, remainder to his issue in strict settlement. And there 
was also a bequest of his personal estate, in case ho should leave 
no son, or, leaving one son, he should afterwards die without 
issue before twenty-one, to his brother as therein mentioned. 
The Court of K. B. (on a case from Chancery) certified that the 
devise of the real estate to testator’s brother J. L. and his issue 
was valid. 

According to tho practice of courts of law (so often regretted), 
the reasons on which this opinion was founded are not stated. 
The case was argued, however, as falling within the principle of 
the class of cases just stated; or if not, it was contended that 
the words referring to tho failure of tho testator’s own issue 
created an estate tail by implication in such issue; but, as tho 
latter ground is clearly untenable, wo are, it is conceived, war¬ 
ranted in referring the decision to the former. 

Rtaaarksupon observable, however, that in both Sanford v. Irby and 

Lytton V. Lytton there was some reason to contend that tho 
words imder consideration referred to the existing limitations of 
the settlement and articles, and therefore that the devise operated 
os an immediate gift of tho reversion (s), and some of Lord 
Louyhborougias reasoning in Lytton v. Lytton seems to be directed 
to this point (a); but as the general scope of his arguments is 
different, and no such ground was taken in Sanford v. Irby^ and 
more especially as such a construction is opposed to tho principle 


Jetton y. 
Lytton and 
Sanford v. 
Irby. 


(j/) SB. & Aid 65-1. See also Doev. 
Lmaft, 1 M. & So. 673, 8 Bing. 386, 
ante, p. 4C8; ■where, however, it was 
not ncuctnai y to detet mine whether tho 
words leferred to a failure of issue at 
the death of the testator or indefinitely; 


thedevisc over being in the events which 
had happened void qudounque vid. 

(s) Aa to this, see ante, 489. 

(a) See the words of the judgment, 
anto, in italics. 
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upon which Laneshorough v. Fox was professedly decided (6), 
(which has been the subject of comment in the preceding chapter), 
it is submitted that the safer, and, indeed, the inevitable course, 
is to treat Lytton v. Lytton and Sanford v. Irhy as referable to, 
and confirmatory of, the rule of construction established by the 
anterior cases of French v. Caddell and Wellington v. Wellington. 

It is to be observed that in Sanford v. Irhy the testator had a son 
and tico daughters living ; but os the death of the son formed one 
of the events upon which the estate was given over, and os the 
words under consideration referred to issue male, which excluded 
the daughters and their issue, it seems not to be distinguishable 
in principle from those cases in which the testator hod no issue. 
It is also observable that Sanford v. Irhy has been characterized 
by Sir L. Shadicell as a strong decision (c); but it seems uncer¬ 
tain whether, in making this remark, he had in view the doctrine 
under discussion, or looked merely at the question whether the 
devise operated as an immediate gift of the reversion, which was 
the nature of the point then before him. It is also worthy of 
notice, that, in every case in which the construction in question 
has prevailed, the devise over was for the purpose of paying 
debts and legacies, and this possibly may have had some influence 
in restricting the application of the words referring to the failure 
of the testator’s own issue to the period of his death. Indeed, 
it has been contended by an able writer to form the distin¬ 
guishing feature of this class of cases (r/),—a conclusion, how¬ 
ever, which is not sanctioned by the general reasoning of the 
Judges who decided them (c). 

[But in lie Ryds Settlement (/), Sir G. T(!»"«er,V.-C.,cautiously 
relied on both grounds. In that cose a testator having no issue 
and being entitled under his marriage settlement to the reversion 
in fee in lands expectant on a life estate in himself and estates in 
tail male in his first and other sons by his wife then living, by his 
will noticing the settlement devised the lands, in case he should 


CEAF. sue. 


Effect of 
devise over 
being for pay¬ 
ment of debts 
and legacies. 


Devise in cttBO 
of failure of 
testator’s own 
issue upon 
trust fc) sell ' 
and pay a 
legacy. 


(i) In Zanesborough v. JFbx, the Court 
was disinclined to supply even the word 
“ male; ” but here the words issue or 
issue male must have been held to refer 
to sons of a particular mai'riage. See 
MUmson v. Clitherow, 1 Yes. 24, ante, 
p. 483. 

(e) See I^erton v. Jones, 3 Sim. 417. 
{d) Prior on Issue, 93. Neither in 
Wellington t. Wellington, nor in lytton 
V. Lytton, was the fact of the property 
being subjected to debts and legacies 


adverted to by Lord Mamfwld or Lord 
LottgMorough; and in French v. Caddell, 
and Sanfordv.Irby, the grounds of the 
determination do not appear. 

(«) This point is now of less import¬ 
ance, os it cannot arise under a will 
made or republished since 1837, the 
stat. I Viet. 0 . 26, s. 29, making wor^ 
importing a failure of issue refer to 
issue at we death. 

[(/) 10 Hare, 106. 
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What will re¬ 
strain the 
words gene¬ 
rally. 


Difference 
whore applied 
to real and 
personal es¬ 
tate. 


[depart this life -without leaving issue by his said -wife,” to his wife 
for life, with remainder to his brother for life, with remainder 
to trustees in fee, upon trust after the several deceases of his mie 
and brother tO' sell the lands, and out of the proceeds to pay 
4,000/. to his brother’s daughter at her age of twenty-one or 
day of marriage, and to pay the residue of the proceeds to the 
other children of his brother. “The oases appear to me (said 
the V.-C.) to establish at least this proposition, that where the 
ulterior limitations in a will are made to depend upon a failure 
of issue of the testator, and there are found amongst the ulterior 
limitations provisions which could not reasonably be meant to 
depend upon a general failure of issue, the will is to be con¬ 
strued as referring to a failure of issue at the death, and not to 
a general failure of issue. The question is one of intention, and 
the context of the will proves the intention.” He added that 
the fixing of the time for payment of the legacy of 4,000/. im¬ 
mediately after the deaths of the wife and brother appeared to 
him to bo wholly inconsistent with the notion that the legacy 
was meant to take effect only upon the general failure of the 
testator’s issue, and therefore to decide the question in favour of 
the gift over (//).] 

But to return to the general rule. Though it is dear that, 
with the exceptions before noticed, the expressions to which it 
relates, applied to either real or personal estate, import an inde¬ 
finite failure of issue, it is equally clear that in regard to either 
they will yield to a clear manifestation of intention in the con¬ 
text to use them in the restricted sense of issue living at the death ; 
but, as to personalty, it seems they yield more readily to expres¬ 
sions and circumstances in the will tending so to confine them, 
than when applied to real estate. Such, it is well known, is the 
conclusion of Mr. Fearne {h) on this subject, though it cannot be 
denied that, since the period in which he -wrote, this difference 
has been much narrowed; the later decisions having, on the one 
hand, overruled some of the grounds upon which words import¬ 
ing a failure of issue were formerly held, in reference to per¬ 
sonalty, to receive a restricted construction, and having, on the 
other hand, given a restricted construction to the words in rela¬ 
tion to real estate, by force of a context which in Mr. Fearne^a 
period would not have been considered as authorizing it. Not¬ 
withstanding, however, this approximation of the two classes of 


Nie, 


) This connects the. case with 
V. Hooper^ post, p. 610.] 


{h) Cont. Bern. 471. 
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cases, there is still suffioient distinction between them to render 
it proper to treat of each class separately, and to suggest the 
remark, that the expressions which will out down the established 
signification of the words, as applied to personalty, will not 
necessarily have that effect in reference to real estate; and, by 
parity of reason, where the restricted construction is adopted in 
relation to the latter, it applies k fortiori to the former. This 
diversity of construction in regard to real and personal estate 
appears to have originated in an anxiety to avoid an interpreta¬ 
tion which would render any part of the will inoperative; for as 
a gift of personalty to arise on a general failure of issue is void 
for remoteness (0, it follows that the construing of the words 
under consideration in their unrestricted sense is fatal to the 
bequest over depending on them; whereas in their application to 
real estate, they have, when so construed, the effect of creating 
in the'prior devisee an estate tad, and the limitation which it is 
their office to introduce is then a remainder expectant on that 
estate. 

II. "We now proceed to inquire into the grounds upon which 
words importing a failure of issue arc restrained to such failure 
at the death, in regard to real estate. 

1. It is clear that they receive this construction where the 
event of dying is confined to a definite age. 

Thus a devise to a person and his heirs, with a limitation 
over if he shall die under the age of twenty-one and without issue, 
is construed, not os creating an estate tail, with a contingent 
remainder dependent on the event of the first taker dying under 
the specified age (as would be the effect, if the words wore con¬ 
sidered to import an indefinite failure of issue {J),) but os a 
devise in fee-simple, subject to an executory limitation over in 
the event of the prior devisee's death under the given age and 
leaving no issue surviving him (k). 


(t) See rule against peipetuitiGS dis* 
cussed, Yol. I, p. 250. [But, as ob¬ 
served by Wood, V.-O., 1 K. & J. 89, 
the ulterior gift may bo void for re¬ 
moteness though the failure of issue 
is not indefinite, as, if the failure is 
limited to twenty-five years from the 
testator’s death.] 

(/) Such was the doctrine of the early 
authorities; and it seems to be more 
consistent with principle than that 
which subsequently obtained. Sec 
SouUe V. Gerrard, Cro. El. 626. [Such 


also would still bo the construction if 
the prior limitation were expressly to 
A. and the heirs of his body, Gre>/ v. 
rear$m, G H. L. Ca. 61. And see 
Marshall y. Orime, 28 Beav. 375]. 

(A) Hinde v. Lyon, 3 Leon. 64; Price 
V, Hunt, PoUex. 645; Eastme^n v. Baker, 
1 Taunt. 174 ; [^Hatibury v. Oockerill, 8 
Vin. Ab. Dev. n. (a), pi. 4; Anon. Dyer, 
124 a, 364 a; and see 17 Bear. 201.] 
And in Hall v. Deering, Hardr. 148, the 
point was much discussed, but no opi¬ 
nion was given by the Court. 
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CHAP. xLi. That the principle of the preceding cases applies wherever 
* ^ the dying without issue is restricted to (whether it he above or 

tinder) a particular ago, may he inferred from Ghver v. Monck- 
ton (/.’), where real estate was devised to trustees, upon certain 
trusts until the testator’s son should attain twenty-one, and, 
when he should arrive at that age, in trust for him, his 
hoirs, &c.; hut in case his son should not live to attain such 
age of twenty-one years, and the testator’s daughter should he 
living at the time of the decease of his son, or in case his son 
should live to attain such age^ hit should afterwards die without 
lawful issuet then in trust for the daughter for life, with 
remainders over. The son attained twenty-one; and the Court 
of C. P., on a case from Chancery, certified that he took an 
estate in fee tn'th an executory devise over in the event of his 
dying without having issue living at his death. 

Suggested The Same principle prohahly would he considered as extending 
to every case in which a dying without issue is comhined with 
an event personal to the individual, as the event of his dying 
without issue and unmarried or without leaving a husband 
or wife—^which is the meaning of “ unmarried ” in this situa¬ 
tion (/). 

[With some aid from the context it was applied in Doe d. 
Johnson v. Johnson {m), where the testator devised lands to his 
wife for life, with remainder to his nephew Samuel and his 
heirs, hut in case his nephew should die before ho attained the 
age of twenty-one, or after he should have attained such ago of 
twenty-one should die unmarried, or having been married 
should die without lawful issue, then over. It was held that 
the nephew took an estate in fee, with an executory devise over 
on the happening of any of tho three specified events, and that 
the last event was his death without leaving issue surviving him. 
Martin, B., who delivered the judgment of the Court, said, 
“The first two events directly point to the period of his 
(Samuel’s) death; and it would he a very forced construction of 
tho devise to hold that the third event pointed, not to his death 
without leaving issue then living, hut to tho failure of issue of 
his body at any period however remote. The same words 
* shall die ’ are in the devise directed to both events, viz. ‘ being 
unmarried,’ and ‘ without lawful issue,’ and we think that it 
was the<8tato of things existing at Samuel’s death which was to 

[(m) 8 Ex. 81; but aee O'Pmohoe v. 
Kintf, 8 Ir. Eq. Bep. 186. 


[k) 3 Biug. 13. ■ 
lO Seo VoL I, p. 521. 
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[determine whether the future estate was to come into enjoyment 
or not ”(«).] 

But it seems that the words referring to a failure of issuo are 
not restricted to such failure at the death by the mere insertion 
of the contingenoy of the issuo dying under age. Thus, if real 
estate be devised to A. and his heirs, with a devise over in case 
A. should die without issue, or such issuo shoidd die under the 
age of twenty-one years, A. would be tenant in toil; for it is 
said, that does not necessarily shew that the testator is speaking 
of a failure of issue at the death of A. He is speaking of a 
general failure of issue, and then he alludes to the case of there 
being issue, and their dying under the age of twenty-one, which 
is a limited portion of the contingency which is expressed hy the 
preceding words (o). But it is not by any means necessaiy that, 
because he has used words which have very little meaning, 
therefore the words “dying without leaving lawful issuo,” which 
signify a general failure of issue, must signify a leaving of 
lawful issue living at his death {p). 

What is the construction of the words, where tho dying 
without irauo is restricted to some definite period collateral to the 
devisee (as in tho case of a devise to A. and his heirs, with a 
devise over in case he should die without issue in the lifetime 
of B.)y is a point which is [or until recently was] involved in 
uncertainty. Three constructions present themselves:—Ist, To 
road the words as applying to the contingency of A. dying in 
tho lifetime of B. without leaving issuo living at his (A.’s) 
death; 2adly, As pointing to the event of A. dying in the life¬ 
time of B., and of there being a failure of issue at any time, 
i. e. during the life of B., or afterwards; 3rdly, As denoting tho 
event of A. dying, and of there being an extinction of his issuo, 
but both events happening in the lifetime of B. Tho second 
construction would seem to bo tho most consistent with tho 
general rule which reads these words as importing a general 
failure of issue where tho context does not demand a different 
construction; for tho fact, that the words are associated with a 
collateral event, seems not to afford a valid ground for departing 
from the ordinary construction; and if so, tho devisee would bo 

[(n) Seealsoilfa/M#!^v.i2o(m«^, 6lr. (o) I. o. It is a contingency com* 
Jur. 245; GreaieAr. Greated, 26 Beav. pounded of two events, one of such 
621. And compare Feakea v. Standteij^ events being comprised in the other, 
24 Beav. 485, observing t^t tho event and therefore superfluous, 
was there not “ personal to tho indi- {p) Per Sir L. Shadwell, in Grini’ 
vidual.”] ahawe v. Fkkup, 9 Sim. 596. 
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tenant in tail, with a contingent remainder to take effect in the 
event of his dying in the lifetime of B. In the well-known case 
of Pells V. Brotvn (< 7 ), however, the Court seemed to incline to 
the first construction, [and decidedly negatived the second con¬ 
struction, which would have given A. an estate tail.] But the 
case did not raise the [question between the first and third con¬ 
structions.] An example of the third construction applied to 
a bequest of personalty occurs in Crowder v. Stone (r), where a 
testator bequeathed stock to his executors, in trust for A. for life, 
and after her decease to B. for life; and after the decease of the 
survivor the stock was to be sold, and the produce divided between 
the testator’s nephew and four nieces, and, in case of the decease 
of any of them tdthout lawful issue hcfoi'e their respective shares 
should become due and payable, then the part or share of him her 
or them so dying without issue as aforesaid to go to the sur¬ 
vivor : Lord Lyndhurst held that the share of a niece who died 
before the period of distribution, leaving a son who afterwards 
also died before that period, passed under the executory gift to 
the survivor. [lie said, “ ‘ Death without lawful issue ’ denotes 
generally an iudefinite failure of issue. But in this case a 
time is limited within which the failure of issue is to take 
place, and that is the time when the fund is to become divisible.” 
So, in Jarman v. Vye (s), where by will dated 1845 a testator 
gave a legacy to A., a freehold house and the furniture therein 
to B., and another freehold house with the furniture to C.; and 
directed that, if A. B. and C. should all {t) die before attaining 


{q) Cro. Jao. 690. The devise was 
to the testator’s son Thomas and his 
heirs for ever, and if ho died without 
issue living' William his brother, then 
William to have those lands to him and 
his heirs and assigns for ever: Tliomas 
suffered a recovery and died without 
issue leaving William: and it was 
held that this was not an estate tail in 
Thomas, but an estate in fee, subject to 
an executory defuse; for it was said the 
clause, if he died without iseue, was not 
absolute and indefinite, whensoever he 
died without issue, but it was with a 
contingency, if he died without issue 
liritiff irUluaii, for ho might survive 
William, or have iasue alive at the time 
of his death, living William, in which 
cose William should never have it. 
As Thomas seems not to have left is¬ 
sue surviving him, it was not necessaiy 
to determine whether, if he had left 
issue, and su(^ issue had afterwards 
died in the lifetime of William, the 
executory devise would have token 


effect. \^^a\mI)oed..Kni(/hty.Chaffey, 
1C M. & Wcl. 666, 666, where the gift 
over is called an executory devise.] 

(r) 3 Buss. 217. 

[(«) L. B., 2 Eq. 784.] The reports 
do not present many instances of de¬ 
vises to toko effect on the death of a 
preceding devisee without issue within 
a definite period. Among the few coses 
of this nature is Bennett v. Lowe, 6 M. 
& Fay. 485, 7 Bing. 636, ante, p. 477, 
where the devise over was to take effect 
on the decease and failure of issue of 
the prior devisees befoi'c the death of the 
aimuitants ; but this peculiarity in the 
case does not appear to have attracted 
much attention, and the construction 
adopted by the Court rendered it im¬ 
material, so that the case really throws 
very little light on the point under 
consideration. 

lit) "All” was admitted to be a 
mistake for **aur,** ante, Yol. I, p. 
604. 
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[twenty-one, or in the lifetime of E. without leaving lawful ohas. *lx. 
issue, the legacy or share of him or her so dying should go to 
the survivor or survivors. B. attained twenty-one, and died 
before E., leaving one child, who also died before E. It was 
held by Sir W. P. Woody V.-O., that the case could not bo dis¬ 
tinguished in principle from Crowder v. Stoney and that, as B. 
died in the lifetime of E. without leaving issue living at the 
death of E., the gift to the survivors took olfect («).] 


II. 2. The next species of case to bo noticed is, where ex- Efleotof addi- 
pressions are added to the words importing a failure of issue, glonj, ®*P^“ 
shewing that the testator used those words in a restricted sense. 

Where the testator expressly devises over the estate in the Express refer- 
event of the preceding devisee dying without leaving issue dcathof the 
living at the time of his deathy the language of the will seems to prior devisee, 
exclude all controversy; and yet we have an adjudication on 
this simple point in Doe d. Barnfield v. Wetton (t’). 

The restricted construction, however, has been sometimes 
adopted where the intention was much .less unequivocally 
expressed. 

Thus, in Porter v. Bradley (x)y where the testator devised 
certain lands to his son P., his heirs and assigns for over; but 
his will was, that in ease he (P.) should happen to die leaving no 
issue BEHIND HIM, then that his (testator’s) wife should take the ‘‘ Loaving no 
rents, and have his in-door goods, as long as she should continue 
his widow, and no longer; and after her decease or marriage 
then the lands so devised to P. as aforesaid, the testator gave, 
for want of issue hy Mm as aforesaidy unto his son J. and his heirs, 
chargeable with 50/. apiece to the testator’s daughters and their 
issue within a twelvemonth after he (J.) should enjoy the same; 
but in case J. should die before P., and P. should not leave any 
issue of his body hegotteny then the testator directed the lands to 
be sold, and the money paid to the daughters. The Court of 


[(«) In Ex parte Bate, 11 W. R. 417, 
1 N. R. 470, the only question was 
whether James Bate (who was still 
living) was tenant in tail, or tenant in 
fee simple subjeot to an executory de¬ 
vise over if he died before his brother 
“ having no issue,” i. e. within tome 
limited period, and Wood, V.-C., hold 
the latter. It was probably the ulti¬ 
mate gift over, if both brothers died 
** without issue,” that influenced the 
Oourt (under the Wills Act—as to 
which see post, s. 4} in favour of the 


first construction. The third was not 
alluded to. 

(t') 2 B. & F. 324; [and see VertUam 
V. Bathurst, 13 Sim. 388. But if there 
is a previous express limitation^ in tail, 
although the restricted construction 
may be right, yet the nature of the 
previous devisee's estate is not altered; 
ante, pp. 445, 605 n.] 

{x) 3 T. R. 143. (_The words “and 
assigns” point to a fee, per Wood, 
V.-O., 1 K. & J. 81.] 
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“die without issue,”—when restricted, 

K. B. held, upon the authority of PeHs v. Brown, that the words 
imported a dying without issue living at the death, considering 
the words “leaving no issue behind him” as equivalent in 
point of fact to the words “ living William ” in that case; and 
Lord Kenyon considered the subsequent ports of the will to 
convey the same idea; for the devisor had mentioned (qurere 
treated P) this event as likely to happen in the lifetime of his 
widow or of his younger son or daughters. 

This case has been considered as standing upon the effect of 
the words “ behind Mm” (y). 

II. 3. Another class of oases in which the restricted construc¬ 
tion of the words under consideration has been adopted consists 
of those in which the arguments for that construction have been 
derived from the nature of the subject-matter and terms of the 
ulterior devise. 

Thus, in Nichols v. IIoo 2 }er{z), which seems to bo the first 
case of this kind, the circumstance of the lands being chargeable 
with monies to bo paid within a definite period after the decease 
of the first taker, was held to cut down tlio words in question to 
a dying without issue at the death. The devise was to M. for 
life, remainder to her son T. and his heirs, provided that if T. 
should die without issue of his body, then the testator gave 100/. 
apiece to A. and H., to be paid uithin six months after the decease 
of the survivor of the said mother and son by the person who should 
inherit the premises; and, in default of payment, the testator 
gave the land to the legatees for payment. It was held that 
the words here referred to a dying without issue at the death, 
and that the issue having survived the son, though they failed 
within the six months, the legacies did not arise. 

The Lord Keeper laid much stress upon the circumstance of the 
subject of the ulterior gift being legacies, which shews that he 
regarded it as a bequest of personalty; but the case clearly did 
not fall within the principle of coses of this description; for even 
if the words had been hold to import a general failure of issue, 
inasmuch as T. would in that case have been tenant in tail, the 
legacies payable on the determination of T.’s estate (being 
borrable by a recovery) would have been good {a). The case, 

(y) Many cases regarding the re- Fro% 3 B. & Aid. 646, post, 616. 
stnonve operation of particular expres- ( 2 ) 1 P. W. 198, 2 Yom. 686; [and 

sions will be found imder the section see Re Bye’s Settlement, 10 Hare, 106, 
applicable to bequests of x>crsonal es- ante, p. 603.] 

tate. As to the phrase on the decease, in (a) Ooodmn v. Clark, 1 Lev. 36. See 

reference to realty, sec Doe d. King v. ante, Vol. I, p. 256, n. {q). 
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therefore, wanted the great influencing motive to the restricted* oaxe.xa. 
oonstruetion in reference to bequests of personal estate, namely, 
that the contrary interpretation would have invalidated the 
bequest over. 

It seems, however, to have been regarded in the profession as 
ucase of this nature (d); to which probably may be ascribed the 
fact that, for nearly a century (c), no other instance occurred in 
which the restricted construction was attempted to be supported, 
in regard to real estate, on any such grounds: the general 
impression being, it should seem, that the words in question, 
applied to realty, were not susceptible of restriction from cir- 
’ cumstances or expressions affording inference merely. 

[The question was again raised in Blimion v. Warhurton (d), Somo con- 
where the devise was of a house to testator’s daughter Sarah in “ 

consideration of her paying 50/. to Anno 0., and in case Sarah Wat burton. 
died without lawful issue the said house to go to testator’s son 
Thomas or his heirs in consideration that ho should pay to 
testator’s son Josoph or his heirs the sum of 250/. twelve months 
after Sarah’s death. Sir W. P. Wood, V.-O., held that Sarah 
took on estato in feo with an executory devise over. I Co 
thought there could have been no doubt on the point if the 
limitation had been to Sarah expressly in fee, and he addressed 
himself chiefly to the question whether the result was the same 
here, where the fee was given only by implication from the im¬ 
position of the charge directed to be paid by Sarah. 

One of the grounds on which the restrictive construction has 
been held justified by the terms of the ulterior devise is that, on 
the failure of issue in question, the devise is to the then survi¬ 
vors of certain persons living at the testator’s death. Thus, in 
Greenwood v. Verdon (e); where the testator gave legacies to Gift on death 
certain persons by name, and then devised aU the residue of his 
personal property and all his real estate to his wife and son for then 8ur< 
their lives, and after the decease of the wife, to the son his heirs 
and assigns for ever, and from and after the decease of the wife ' 
and of the son without issue, to be equally divided among the 
then surviving legatees, share and share alike; Sir W. P. Wood, 

V.-C., held that the faUure of issue of the son was restricted by 
the ulterior gift, and that the son took an estate in feo, with an 
executory gift over if he died without issue living at the death 

(J) See Feame, C. R. 471. \{rl) 2 K. & .T. 400. 

[i) The next case wa? Fatter v. (i) 1 K. & J. 74. 

Btadley, 3 T. B. 143. 
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<nup. XU. [of the last surviving legatee; and there being issue* living at 
that period, that the estate in fee became absolute. The V.-O. 
said—“ When the gift is upon the death of the first taker with¬ 
out issue to the then surviving legatees, that is to those persons 
named in the will who should then be surviving, it cannot be a 
transmissible interest” (i.e. not vested in possession) which is 
given to them; and the only interest which they could take 
must be one which would accrue on their surviving the specified 
period, and therefore it must necessarily be a personal benefit 
that was intended for these legatees; a^d the period at which it 
was to take effect being upon the failure of issue of a preceding 
devisee, I cannot regard the limitation as pointing to an in¬ 
definite failure of issue, but a failure which might take place in 
the lifetime of those legatees who were named in the will.” 

Such a case therefore is one to which the doctrine of OroiuUr 
V. Btone (/) is applicable. 

The intention to confer a personal benefit (on which the 
restricted construction immediately depends) is not shewn 
unless the ulterior devisees are to survive not only the prior 
devisee but also his issue; i. e. unless they are to be living at 
the period of possession (< 7 ). Andimless they are persons living 
at the testator’s death, the intention to confer a personal benefit, 
indeed, might appear, but the restricted construction would not 
be justified, because an indefinite failure of issue is not incon¬ 
sistent with personal enjoyment by the devisees i£ these may bo 
bom at any time after the testator’s death (^). 

WordB w- Again, in Gee v. Corporation of Manchester (/), where a tes- 

one seventh of his real and personal property to each 
to iasue (if of his seven sons and daughters, his or her heirs executors and 
administrators, and if any of them “ die without issue, that their 
shore returns to my sons and daughters, equally amongst them, 
and if any of my sons and daughters die and leaving issue, that 
they take their deceased parent’s share, share and share alike; it 


any) at 
death. 


Ante, p. 608. 

f) I K. & J. 88, citing Ganatt v. 
Cockerell, 1 Y. & C C. G. 494, a case of 
personalty, post, p 628 See also Cha- 
doek-r.CowUy,Cio Jao.696 In Lx parte 
Hooper, 1 Drew. 264, 21 L. J. Ch. 402, 
statra ante, p. 466, K%nde}alei/, V -C , 
appears not to have regarded this dis- 
tmotion. But the opinion of this emi¬ 
nent lawror, though weighty, was 
extra-judicial; for, as the children of 
H., the tenant f<» life, were held to 
take rested interests at birth, it was un¬ 


necessary to decide whether the gift 
over pointed to failure of objects of the 
preceding devise (which had not hap¬ 
pened), or (as the V.-G. is reported to 
have tided) to failure of %8sue living at 
the death of H. (which also had not 
happened), or to an indefinite failure, 
BO as to ^ve H. an alternative re¬ 
mainder m tail if the remainder in fee 
to her children had not taken efEeot. 

(A) 1 K. & J. 83, citing Candy v. 
CampbeU, 2 Gl. & Fin. 421, 8 Bli. 469. 
(0 17 Q. B. 737. 
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was held'that the words “if any die without issue,” did not 
import a general failure, so as to create an estate tad in the 
parent; for the latter part of the clause expressly provided that 
if there wras issue, they (that is all the issue) should take their 
parentis shore, share and share alike; whereas, if the former 
part of the clause were construed to give an estate tail, the 
eldest son only would take his parent’s share, and the two parts 
would thus be inconsistent. 

Another ground upon which the restricted construction has 
been adopted is, that the ulterior devises confer estates for life 
only. 

Thus, in Roe d. Sheers v. Jeffery (Ar), where a testator devised 
to his daughter A. for life, and after her death to his grandson 
B. and to his heirs for ever; but in case B. should depart this 
life and leave no isawcy then his wrill was that the said promises 
should be and return unto E. M. and S. or the survivors or 
vivor of them, equally to be divided between them ; Lord Kenyon^ 
after citing Rells v. Brown (/) as a leading authority, said,—“On 
looking through the whole of this will, we have no doubt that 
the testator meant that the dying without issue was confined to 
a failure of issue at the death of the first taker; for the persons 
to whom it is given over weie then in existence, and life estates 
are only given to them'' 

Lord Kardwicke in Trafford v. Boehm (m) seems also to have 
entertained an opinion that words referring to a dying without 
issue, followed only by limitations for life, were “ confined to a 
failure of issue during the lives in being ; ” but the case before 
him did not raise the question, as the devise (which was of 
money to be laid out in land) operated as an immediate disposi¬ 
tion of the reversion. 

That the mere circumstance of the subsequent estates being 
for life only should be made a ground for varying the construc¬ 
tion is extraordinary, since it is every day’s practice to limit an 
estate for life in remainder after an estate tail, which involves 
precisely the absurdity which is here supposed to flow from hold¬ 
ing the words to import an indefinite failure of issue. Indeed, 
this view of the cose appears to have been a surprise to the 
parties; for, in the opinions of counsel taken on behalf of the 
ulterior devisee (with a perusal of which the writer has been 
favoured), the only ground upon which bis claim was considered 

(h) 7 T. E. 6§9. (»«) 3 Aik. 449. 

Ante, 608, n. 

J.—^VOL. II. L L 



OKAP. XU. 


Ulterior gifts 
being/or life 
only. 


Obseirationg 
on Jtoe V. 
Jeffery. 



PDF Compressor Pro 


514 “dik without issue”—when restricted 

CHAP. XU. to bo tenable (if at all) was, that Porter v. Bradley {n) had de- 
cided, in opposition to former authorities, that the words having 
no issue, per so and tcithout any aid from the context^ were to be 
construed leaving no mne living at the death. As this hypothesis, 
however, is clearly overthrown by the long line of authorities 
before referred to (o). Porter v. Bradley and Roe v. Jeffery must 
rest on their peculiar circumstances, i. o. the former on the 
explanatory force of the superadded words “ behind him,” and 
the latter on the circumstance of the devises over being exclu¬ 
sively for life. 

But all the At all events, it is clear that the doctrine of Roe v. Jeffery ap- 
bofor^Ho!^^ plies only whore all the ulterior estates are merely for life; for 
in Barlotv v. Salter (p) Sir W. Grant refused to extend it even 
to a bequest of personal estate where one of several ulterior lega- 
f tees took a life interest and the others absolutely. “ It appears 
in some of the early cases,” ho said, “that the Judges inclined 
to hold these words to mean without issue at the death of the 
person named; but ever since BeauclerJc v. Dormer (q) I think a 
W.X „ . Grant^s different rule has prevailed; and it is now settled that, unless there 
expressions or circumstances from which it can he collected that 
rule. these words are used in a more confined sense, they are to have their 

legal signification, viz. death without issue generally. The Court 
ought not certainly to profess to adopt one of these rules, and yet 
to proceed as if the other was the right one, which however is 
done when the moaning of the words is held to bo narrowed by 
expressions or circumstances that do not raise any fair inference 
of a restricted intention. The single circumstance in this case 
relied upon in favour of the restricted construction is, that one of 
the four persons to whom the bequest over is made is to take only 
a life interest in his part, which is to be divided among the sur¬ 
vivors. If there is any case which has ascribed to the circum¬ 
stance of a devise over for life the effect here contended for, I 
beg leave to doubt the soundness of the decision. The case of 
Roe d. Sheers v. Jeffery certainly gives no countenance to that doc¬ 
trine, as the devise over was only of life estates, and on that 
ground Lord Kenyon compared it to Pelh v. Brown (r). So, in 
Trafford v. Boehm the ground was that all the estates were for 
lives, and for lives only.” 

i n) Ante, 609. Rye*a Settlement, 10 ilSare, 111; Reyton 

o) Ante, 498. v. Lambert, 8 Ir. Com. LawBep. 486.] 

p) 17 Ves. 479. See also Doe d. (?) 2 Atk. 308. 

Jonea v. Otoena, 1 B. & Ad. 318; [Re \r) Gro. Jao. 690. 
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In two more modem cases the circumstance.of the property ch4j. xu. 
being in the over charged with sums of money, to he dis- i^ncrty de- 

posed of by the will of the first devisee, (though not made pay- 
able within a definite period after his death os in Nichols v. legaaen, 
Hooper («),) seems to have formed the principal ground for hold¬ 
ing the words under consideration to import a dying without 
issue at the death. 

Thus, in Doe d. Smith v. Webber a testator devised and 
bequeathed real and personal estate to his niece H. her heirs 
executors administrators and assigns for ever, and provided that 
in case she should happen to die and leave no child or children, 
then he devised unto his niece B. his freehold lands called W., 
to her and her heirs for ever, paying 1,000/. unto the executor or —tobepaidto 
executors of his said niece 11.^ or to such j>crson as she by her last 
u-ill and testament should direct. It was held that II. took 
estate in fee, subject to an executory devise on her leaving no 
issue at her death. Lord EUenborough disclaimed any stress on 
the word “children” as distinguished from issue^ as, where the 
intent required it, it had been held to include all descendants, 
mediate and immediate («); and the present case, he observed, 
called for such a construction; otherwise, in the event of H. 
dying without leaving any child surviving her, but leaving grand¬ 
children, B., the devisee over, would take in exclusion of such 
grandchildren (ir), which would be contrary to the manifest inten¬ 
tion of the testatrix. But the circumstance upon which he 
mainly relied was, that of the 1,000/. being payable to the exe¬ 
cutors or nominee of H. in the event of her leaving no issue, 
which ho said was equally strong with the circumstance in Roe 
V. Jeffery of the devises over being for life only, it being a per¬ 
sonal provision, and to bo made to a person or persons to be 
appointed by H. in her will. The event contemplated by the 
testatrix seemed to have been a proximate, and not a remote 
event, namely, a failure of issue at ll.’s death, and not an indefi¬ 
nite failure of issue which might happen at any remote period. 

Lord EUenborough also observed that as two tenements only wore 
given over on that event, that was an additional reason to show 
that the devise over could not bo considered os converting the 

{s) Ante, 610. understood as referring to the possible 

(4 1B. & Aid. 713; [and see Clutm- benefit they might take by gfift or de- 
berlayne v. Chamberlmjne, 6 Ell. & Bl. scent from their ancestor, and which is 
629, 633.] considered to be in the testator’s con- 

a See ante, 101, [405]. templation in making the devisee’s 

As *‘jp»ndohildren’’ they took estate indefeasible on his leaving such 
Ing. His Lordship must here be objects. 

L L 2 
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“die without issue”—WHEN RESTRICTED 


OHAP. ZU. 


Words “on 
the decease 
of W.“ 

Effect of 
charge of 
legacies to bo 
bequeathed 
bjr prior de- 


Words on or 
»ftw the de¬ 
cease. 


prior devise into an estate tail; as that would make the same 
words of devise operate to give two different estates, an estate 
toil in part, and an estate in fee in the residue (y). 

So, in Boc d. King v. Fimt (s), where a testator devised to 
his son W. and his heirs certain real estate, and after giving to 
his wife an annuity thereout, to he paid hy W.,.provided that, 
if W. should have no children child or issue, the estate was on 
ihe decease of W. to become the property of the heir-at-law, 8«6- 
ject to such legacies as he ( W.) might team hy irill to any of the 
younger branches of the family ; it was held that W. took an estate 
in fee, with an executory devise over, in the event of his dying 
leaving no issue at his death, to such person as should bo then 
and in that event heir-at-law; Abbotty 0. J., observing that it 
was the plain intention of the testator that, at the period of the 
decease of his son W., it should be ascertained whether the 
estates devised to him by the will should then vest in him in fee 
absolutely, or pass over to some other person, subject to any such 
legacies as the son might by his will devise to any of the younger 
branches of the family. ' 

In this case ITolroydy J., adverted to the words “ on the decease 
of the said W.;” but in the earlier case of Walter v. Bre?c (a), 
where the devise was that if W. (the testator’s eldest son) should 
happen to die and leave no issue of his body lawfully begotten, 
that then in that case, and not otherwise, after the death [b) of 
W., the testator gave and bequeathed all his lands of inheritance 
to II., to have and to hold the same after the death of W. to 
him and his heirs; Coniguy 0. B., hold it to be an estate tail 
in W. (c). 

So, in Doe d. Cock v. Cooper (d) no notice was taken of a 


(ff) [Sec, however, Coltsmann v. CoUa- 
mann, post, p. 521.] An observation 
somewhat similar was mado in Oood- 
right v. Dunham, Dong. 251; but tho 
obvious answer is, that tho construc¬ 
tion turned not on tho first words limit¬ 
ing the property to the dovisco and his 
heirs (wliich wero common to both de¬ 
vise^ , but on the subsequent qualifying 
wor^, which applied to tho two tene¬ 
ments exelmively. This remark (it will 
bo perceived) does not affect tho general 
grounds of the decision. 

(z) 3 B. & Aid. 546. [And see Strat¬ 
ford v« Powell, 1 Ba. & Bo. 1, noticed 
post, p. 524J 

(a) Com. Bep. 373. [There was no 
dii^t devise to W., but he was heir- 
at-law, see Vol. I, p. 566.] 


(5) See this expression in regard to 
personalty, Pinbury v. Elkin, 1 P. W. 
563, post, p. 622, and other oases. 

(r) As to estates tail Iw implication, 
SGO Vol. I, p. 653, Vol. II, p. 494. 

{d) 1 East, 220, ante, 425. Whore, 
as in this case, tho prior devise confers 
ail estate tail, it could hardly be con¬ 
tended that such words rendered the 
remainder over contingent on his leav¬ 
ing no issue at his death; as to which, 
see some observations onto, 446; [still 
less that the gift over was not a re¬ 
mainder but an executory devise; see 
remarks on Broadhurat v. UPorria ^ B. 
& Ad. 1} made by KinderaUy, V.-O,^ 2 
Sim. N. S. 122, and by Wood^.-C^., 1 
E. & J. 166; andsee IFbllen v. Andrewea, 
2 Bing. 126 (life estates to survivors 
after mfonnaUydevise in tail). 


PDF Compressor Pro 


BY NATURE OF GIFT OVER—REALTY. 

similar expressioii, notwithstanding the stress laid on the words 
introducing tho devise over as conferring an estate tail. [And 
in Jones v. By an (r), where the devise was to A. and his heirs 
for ever, and in case A. should die without lawful issue, tho tes¬ 
tator desired that after his (A.’s) death tho property should go 
to B. and her heirs, and in case A. and B. should both die with¬ 
out lawful issue, then to 0. and his heirs, and after his (C.’s) 
death without issue, to D. and his heirs; Sir E. Sngden held that 
A. took an estate tail. Ho laid some stress on tho fact that B. 
undoubtedly took an estate tail, and that it was not likely, from 
the frame of the will, that A. and B. were intended to have 
ditferent estates: but it is evident that independently of this 
fact, he would have held that A. was tenant in toil; observing 
that though the gift over was “ after the death of A., yet it was 
after his death without issue.” 

On the other hand, in Ex 2 }arte Davies (,/'), where lands wore 
devised to M. in foe, and in case M. should die without leaving 
any lawful issue of his body, the lands were at his death devised 
to C. and E. in fee, in equal shares; Sir B. Kindersicyi V.-C., 
said that no distinction could be made between “ at” and “ on,” 
and decided on tho authority of Doe v. Frost that M. took an 
estate in fee, with on executory devise over in case he loft no 
issue living at his death. 

Again, in Pa rice r v. Birhs (f/), where a testator devised lands 
to his nephew A. his heirs and assigns for ever; but in case A. 
should die without child or children of his body lawfully be¬ 
gotten, he devised the same lands to the children of his nieco B. 
their heirs and assigns for ever on the decease of tho said A.; it 
was hold by Sir IF. P. Woody V.-O., that A. took an estate in 
fee-simple subject to an executory devise over in case he died 
without issue (4) living at his death. 

The last two cases and Doe v. Frost were considered in Colts- 
mann v. Coltsmann {i) to have settled the rule of construction for 
cases in which the devise is to A. in fee, and if he dies without 
issue, then, at or on his death, over. And the rule was applied 
in the case last mentioned, although tho words used were “ die 
without heirs of the body.” But the words “ after his death” 
are not quite so strong (4), pointing less precisely to the moment 
of death. 

[«) 9 Ir. Eq. Rep. 249. ' (t) L. R., 3 H. L. 121, stated post, 

If) 2 Sim. N. S. 114. p. 521. Cf. Dmkv. Fenner, 2 R. & My. 

1 K. & J. 166. 667. 

(A) Doe V. Webber, 1 B. & Aid. 713. (A) Per Wood, V.-O., 1 K. & J. 165. 
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CHAf. XU. 


“ Upon her 
deatli” held 
on the context 
not Tostrio- 
tivo. 


Distinction 
suggested, 
-where prior 
devise 18 for 
life <niiy. 


[But of course the oontext may shew that the recognized con¬ 
struction of on or at was not intended. Thus in Peyton v. 
hort (/), where a testator devised lands to his sisters B. and M., 
as tenants in common in fee; and in case B. should die without 
issue, her share to go to her husband for life, and to descend 
immediately on his death to her sister M. and her issue; “ and 
in case M. should happen to die without issue, then her half to 
descend upon her death to B. and her issue,” and if she leave no 
issue, to her husband for life; and in case both the testator’s 
sisters should die without issue, he devised the land to H. C. in 
fee. B.’s moiety alone was in question; but the limitation of 
M.’s moiety, “ that in case M. should die without issue, then her 
half was to descend upon her death to B. and her issue,” was 
referred to as giving the restricted construction to the words 
“ die without issue” in that part of the will, and as affording an 
explanation of their import in the previous part relating to B.’s 
moiety. But the Court of Q. B. (Ir.) considering that there 
was a clear cross limitation of an estate tail to each sister of the 
moiety originally devised to the other sister, followed by a de¬ 
vise over of the entire estate to H. C. in foe in the event of both 
sisters dying without issueand that if the original limita¬ 
tions to the sisters were read as conferring on them estates in fee 
simple, with executory devises over in the event of their dying 
without issue living at their respective deaths, the different 
moieties of the estate would (in the event of either cross limita¬ 
tion taking effect) be held by the same person for diffwent 
estates, with power as to one moiety to bar the subsequent 
estates, and no such power as to the other moiety; and that 
other results might follow equally at variance with the testator’s 
apparent intention; held that the sisters took estates tail in 
their respective moieties: and that although the expressions 
relied on had in some cases had the effect contended for, yet in 
the present case it was more likely the expressions were used to 
denote that the cross limitation to B. was to take effect imme¬ 
diately upon the failure of the estate which M. took under the 
preceding limitation, and not os intended to ffx the death of M. 
as the period for ascertaining whether her estate should deter¬ 
mine or become absolute.] 

It will be observed that in all the preceding cases [where the 
restricted construction was adopted] the. prior limitation on 


[(/) 8 Ir. Com. Law Hep. 485. 
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which the words under consideration were engrafted would, ouap. xu . 
standing alone, hRye given the fee to the devisee. It is proper 
to notice this fact, as between such cases and those in which the 
preceding devise would confer a life estate only, some distinction, 
it is conceived, will be found to exist. Undoubtedly, the two 
cases are parallel in regard to the-effect of words importing an 
indefinite failure of issue of the first taker, which, in both in¬ 
stances, create in him an estate toil; yet it is by no means clear 
that they concur as to the force of expressions or circumstances 
requisite to confine those words to a dying without issue at the 
death; since that construction is attended with very different 
degrees of convenience in the respective cases. Where the pre¬ 
ceding devisee would take the fee, the oonvenienee is all on the 
side of the restricted construction, which renders such fee defea¬ 
sible on his not leaving issue at his death, , and places the estate 
out of the power of the first taker, who might, if ho were 
tenant in tail (as he would be if the words wore construed to 
mean an indefinite failure of issue), defeat the ulterior estate. 

To prevent this consequence, the Courts have generally, in such 
cases, lent a willing ear to the arguments in favour of tho 
restricted (and which we have seen to be the popular) inter¬ 
pretation of these words (w/). 

On tho other hand, where the first devise would confer an 
estate for life only, the restricted construction imputes a very 
improbable intention to the testator; for, as it raises no estate 
tail in the first devisee, nor (it should seem) an implied estate 
by purchase in the issue, tho land goes absolutely from tho 
devisee at his death, whether ho leave issue or not; and that 
event is material only as bearing on the right of the ulterior 
devisee; for, although the property ceases to belong to tho 
prior devisee whether he leave issue surviving him or not, yet 
it is to pliss over to the remainder-man only in case the prior 
devisee do fwt leave issue, which it is hard to suppose could 
have been really meant. And if the distinction suggested by 
these observations has not been a recognized principle of con¬ 
struction in any one of the cases, yet its infiuence may be traced 
in some of them. 

[(»») Seo accordingly per Wood,Y.-C. remainder. It is begging tho ques- 
“ In no case in which an estate in fee tion to say that tho gut over is to bo 
BiTTi pln has been limited by the first taken to be a remainder; because it is 
words has that estate been reduced to necessary first to moke out that the 
an estate tail in order to construe the gift in fee is cut down to an estate 
words of the gift over on the death tail.” Parker y. Birka, ! K. & J. 166. 
of the devisee without issue to be a Jonea v. Ryan was not cited.] 
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“die without issue” —WHEN RESTRICTED 

Thus, in Wyld v. Lewis («), where a testator devised to his 
wife E. without any words of limitation, and then proceeded to 
declare, that “ if it shall happen that my said wife E. shall have 
no son or daughter (o) hy me begotten on the body of the said 
E. and for want of such issue^ then the said premises to return 
to my brother J., if he shall he then living^ and his heirs for 
ever, only paying to his two brothers (A. and B.) the sum of 
160/. within one year after the decease of the said E.; Lord 
Hardwicke held that E. took an estate tail; observing that the 
objection, that by the opposite construction the grandchildren 
would bo excluded, was a strong argument for this. 

But his Lordship might have included in this observation the 
children of E., none of whom could have taken unless she had 
an estate tail. 

This case had two circumstances, either of which, according 
to the doctrine of the preceding cases, would have restrained 
the words to issue living at the death: 1st, Thai of the ulterior 
devisee being to take only if he shoidd be then living, which 
would seem to bring it within the principle of Roe v. Jeffenj (p) 
(assuming that case to be rightly decided), to say nothing of 
the argument which might be founded on the reasoning of the 
Court in Pells v. Brown {q) ; 2ndly, The charge imposed on the 
devisee over, which, it will be remembered, was the ground of 
the restricted construction in Nichols v. Hoopei' (r), Doe v. 
Webber (s), and Doe v. Frost if) ; and has greater force in Wyld 
V. Lewis than in the two latter cases, on account of the direction 
to pay within a definite period after the death. Lord HardicickCf 
indeed, admitted that in general this was a very proper circum¬ 
stance to induce that construction. 

It is evident, therefore, that Wyld v. Lewis can only be 
reconciled with the line of decisions just referred to on the 
hypothesis before suggested; and hence we are conducted to 
the conclusion, that the oases in which a limitation over in 
default of issue, succeeding a gift to a person and his heirs^ 
has been confined to a failure of issue at the death, do not 
necessarily apply to cases in which they are preceded by a gift 
expressly or constructively for life only (m). 

(h) 1 Atk.432,'W‘ost’8Gas.t.Hardw. ( 9 ) Sec auto, 608, n. 

Sli. O') Ante, 610. 

( 0 ) “ Son” and “daughter” seem to («) Ante, 516. 
have been hero used as words of linii* (t) Ante, 616. 

tation, as to which see ante, 400. [(») See also Simmons v. Simmotu, 8 

{p) Ante, p. 613; [and of Greenwood Sim. 22: Sntt v. TAomas, 11 Ex. 236, 
T. i'erdon, ante, dli.J 1 H. & N. 109. 
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[But if two estates be devised to A., one in fee-simple and 
the other for life, and if he die without issue, then, in one and 
the same sentence, both estates be given over at the death of A., 
it would be diflficult not to give these words in both cases the 
same meaning, however different their effect in the respective 
cases might be. Thus in Coltsmann v. Coltmann (a-) where by 
will a testator devised to his son J. C. his proi)eriif lands and 
premises” at F., with the live and dead stock and the furniture; 
also his “ lands and premises” at D.; and by codicil directed 
that if J. C. should die without heirs of his body, in that case 
and in default of such heirs the lands at F., with the furniture, 
and the lands at D., should at lii& death descend and be 
transferred to A. and his heirs, charged with any provision 
made by J. C. for his wife with the testator’s consent. Also if 
J. C. should die without heirs of his body, in that case and in 
default of such heirs the testator bequeathed 6,000/. to his 
daughter. It was held in D. P. that, as to the lands at F., 
which by the will were given to J. 0. in fee, the limitation 
over was an executory devise to take effect in the event (which 
had happened) of J. C. dying without an heir of his body living 
at his death. Lord Cainis said that the words were clear and 
distinct, and pointed to a succession to J. C. which arose if at all 
at his death and at no other time: this construction was further 
recommended because the personalty would thus go over, as 
intended, with the realty; and because it was clear that by the 
bequest to the daughter a personal benefit to her was intended. 
Then, as to the lands at D. which by the will were given to 
J. C. for his life only, it was hold that the words of limitation 
over being the same must be construed in the same way as in 
the case of the lands at F. (i. e. as indicating a failure of heirs at 
the death of J. C.) although being applied to a different estate 
the effect would be different, namely to create, a remainder. 
Whether the prior estate of J. C. was a life estate only (os hold 
by Lords Cairns and Crameorth), or (as contended on the au¬ 
thority of Wyld V. Leicis and as held by Lord Chelmsford) was 
enlarged to an estate toil by the gift over (y) it was unnecessary 
to decide; since in either case J. 0, had by his acts acquired the 
fee-simple and defeated the remainder (s). 

In this ease it was contended by A. that the prior estate in the 

[(*) L. B., 3 H. L. 121. tiugeut. If the prior estate was on- 

\jf) But as to this see Vol. I, p. bob. larged to an estate tail the remainder 

(s) For if the prior estate was an was said to be vested, as to which see 
estate for life the remainder was con* above, pp. 446, 616, n. {d). 
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CHAP. xuc. 


Prior gift to 
isBuo at death, 
implied from 
power. 


[lands at D. was enlarged by the gift over to a fee-simple, so that 
the gift over was an executory devise and therefore unaffected by 
the acts of A. But this construction, though favoured by some 
of the judges in the Court below («), was rejected in D. P., Lord 
Cairm observing that whatever authority there might be for 
holding that a general devise to A., followed by a devise over if 
A. died without heirs of his body, or without heirs of his body 
living at his death (6), might be expanded into an estate tail, in 
order to provide for heirs of the body, he knew of no authority 
for expanding it into a fee-simple. 

Another case in which the words in question bear the restricted 
construction is where the limitation over is preceded by a power 
implying a gift in default of appointment to the issue of the 
donee living at his death. This exception was first established 
in bequests of personal estate, and the authorities which establish 
it will bo noticed in the next section (c).] 


What will III. Our next inquiry is, what expressions or circumstances 
regard ^per- iu the contoxt will cut down the words under consideration to 


sonal estate. 

Expressions 
held to bo re 
strictire. 


issue living at the dentil^ in regard to personal estate. 

1. As to the expressions which have been held to have this 
effect. 


Deathwithont [A gift ovor on death under the ago of tweiity-one and without 
iri^ano^cr issue, is hold to refer to death under that ago and leaving no 
contingency, surviving {(1). This agrees with the rule respecting real 

estate (c). 

The effect of the words “ at,” “on” and “ after” death, applied 
to gifts over of personal estate, has been the subject of frequent 
discussion.] 

“After his In Pinhury v. Elkin (/) a testator having made his wife 
executrix, and given her all his goods and chattels, provided 
that if she should die without issue by him {g) then after her 
decease {h) 80/. should remain to his brother J. Lord Parker, 
C.f held that the words imported a dying without issue at the 
death, for that a contrary construction would be repugnant to 


[(«) 17 Ir. Com. Law Rep. N. S. 692, 
citing a suggeationmade by the author, 
ante, p. 272, which is discountenanced 
by the opinion of Lord Cairns, 

to this, see Vol. I, p. 656. 

(c) Sect. 3, subs. 3. 

[d) Martin t. Zmff, 2 Vem. 161; 
Pawlett V. Daggett, ib. 86; Bradshaw y. 
Skilbeek, 2 Bing. N. S. 182, the words 


in this case were ambigfuous, but held 
equivalent to the expression in the text; 
and see Balgttg v. Hamilton, Mose. 186. 
(f) Ante, p. 606.1 

(/) 1 P. W. 668, 2 Vem. 768, 766, 
Pre. Ch. 483. 

(yl See ante, 878. 

(A) As to this expression applied to 
devises, see ante, 616. 
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the words “after (i.e. immediately after) her decease/* which 
would be carrying the payment beyond the (Tiyr, and would, he 
said, be as absurd as to appoint the day of payment to be to¬ 
morrow, if it shall rain this day twelvemonth. 

Sir W. Grant has (i) intimated a doubt whether the word 
“after” was properly construed immediately after in the last 
case. But, of course, there can be no difficulty (as this dictum 
impliedly admits) where such is the exjyression. Accordingly, 
in Stratton v. ^Payne {k) [it seems to have been thought] that 
in case of a bequest to A. and the heirs of her body, and for 
want of such issue to the children of B. immediately after the 
decease of A., the latter gift was good by reason of the words in 
italics; [but as it turned out that the words “ after the decease 
of A.’* had been erased before execution of the will, and had 
been deliberately excluded from probate, the point did not 
arise.] 

Pinhury v. Elkin seems to have been followed in several 
instances. Thus, in Wilkinson v. South (/), where a term of 
years was bequeathed to A. and to the heirs of his body and to 
their heirs and assigns for ever (w), and, in default of such issue, 
then after his decease to B. and his heirs; this was hold to be an 
executory bequest to B. in case of A. dying without having 
issue at his death. 

So, in Trotter v. Oswald («), where a testator gave the residue 
of his real and personal property to the uso of B. during his 
life, and to the lawful heirs of his body after his demise; but in 
case of his dying without issue of his body, after his decease he 
gave all such residue to 0.; the question was, whether the 
bequest over of the personalty was good. Sir LI. Kenyon^ M. E., 
said that, if the will had stopped at the bequest to B. and the 
lawful heirs of his body, it would clearly have given him the 
absolute property [in the personal estate], and so if it had rested 
at the words “if he die without issue;” but the important 
words follow, “ after his decease I give,” &c. These, he said, 
made it a contingency with a double aspect; if ho had had a 
child at his death, then the limitation over would have been at 
an end; but, if not, it was within legal limits. 

(i) SoeJDonn v. Penny t 19 Ves. 648, weaker, audas to which see Ch.XLIV.] 

l.Mer. 22. ("0 The circumstance of the limita- 

{k) 3 B. P. 0. Toml. 99, cit. in Read tiou being in these special terms is not 
V. Snell, 2 Atk. 647. material. They amount simply to an 

(Q 7 T. B. 656. [And see Gawler x. absolute gift; see post. 

Ca'dby, Jac. 346, where die words were (>/) 1 Cox, 317. 
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But in Donn v. Penny (o) the words “ after him ” were held 
not to vary the construction. The devise was in the following 
words: “ I give my dearly beloved wife all the real and per¬ 
sonal estates for her life, and after her I give the same to my 
cousin E., all my real and personal estates to him and his male 
issue ; for want of issue male after him I give the same to W. 
and his male issue; for want of issue male I give the same to 
W. and S., taking the name of D., and their male issue.” E. 
having died without leaving issue, the personal estate was 
claimed by W. the next legatee ; and it was contended for him, 
that the words “ after her ” following tho gift to the widow 
meant, immediately after her decease, and that the words “ after 
him” in tho gift in question might receive the same construc¬ 
tion. But Sir W, Grant held that tho expression was too ambi¬ 
guous to divert the words of the devise from their legal construc¬ 
tion. lie considered the testator could not have had a different 
intention with respect to this legatee and tho several legatees 
whose bequests were in tho same words without this expression 
and who were postponed to him; and as already noticed, ho 
questioned the soundness of Pmhtiry v. Elkin (p). 

Tho observations just quoted, and those which occur in Parlow 
V. Salter (g), evince the extreme reluctance of this distinguished 
Judge to permit words importing a failure of issue to bo cut 
down by an equivocal cpntext. That no Judge of later times 
w’ould have departed from the legal sense of the words upon 
such an expression as that in Pinhiry v. Elkin, admits of little 
doubt; but with great deference it is submitted that, followed 
as that case has since been, and particularly in Trotter v. 
(hwaUt, and Wilkinson v. South (neither of which was cited in 
Donn V. Penny), it is too late to question its authority. We are 
taught, however, by Sir W. Grants decision in Donn v. Penny, 
that the doctrine of Pinhiiry v. Elkin will not be applied to any 
case in which the variation of phrase is such as fairly to take it 
out of the reach of its authority. 

Where the words are, “ immediately after ” or “ at the decease” 
of the first taker, the applicability of the dgetrine of Pinhury v. 
Elkin seems to be still more conclusive on account of the greater 
definiteness of the expression. [Thus, in Stratford v. Powell (r) 
where personalty was bequeathed to the testator’s wife abso- 


(o) 19 Yes. 646, 1 Mer. 20, with (q) 17 Yes. 483; ante, 614. 

which compare Portet v. Bradley, 3 T. [(r) 1 Ba. & Be. 1; and aeo aame 

B. 143, ante, p. 609. construction applied io demaes, ante, 

(p) Ante, 622. 617.] 
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[lutely, “ and after failure of issue at and on the decease of my 
wi|e,” then over. Lord Manners held, that the gift over was 
good as referring to failure of issue at death.] So, in Rachsiraw 
y.‘ Vih («), where a testator having by his will given his son one- 
fourth share in his personal estate, hy a codicil declared that his 
son’s share should he only for the natural life of himself and his 
wife, provided they had no mne^ and at their death should become 
a part of the residue. Sir J. Leaeh, V.-C., held that the failure 
of issue was plainly confined to the death of the survivor, hy the 
direction that the share was to become part of the residue at 
their death. 

Of course the word “ then,” as commonly interposed botwoon two 
limitations, has no effect in restricting words importing a failure 
of issue to issue living at the death. Used in this way, “ then” 
is a particle of inference, connecting tho consequence with the 
premises, and meaning “ in that event,” or “ if that happens.” 
It is, therefore, a word of reasoning rather than of time (t). 

III. 2. Another ground upon which the words in question 
have received a restricted construction is, that the bequest over 
involves a personal trust and confidence. To this principle 
Mr. Fearne {a) refers tho case of Keil}/ v. Fowler (./*), whore a 
testator bequeathed his worldly substance unto his daughter, in 
case she married with consent; in case she married without con¬ 
sent, she was to have only twenty cows and a horse; and, after 
appointing executors, he provided that in case his daughter 
should die without issue, his substance should return back to his 
executor, to bo distributed as he should therefore direct; and, 
lastly, in case his said daughter should marry without consent, or 
die without issue^ his substance should return haek to his executors^ 
to he hy them distributed in manner following^ viz. to J. D. 100/. 
and several other pecuniary legacies, and to his daughter twenty 
cows and a horse. It was held, that tho bequest over was to 
take effect on the death of the daughter without issue living at 
the death. 

This case, and the ground for it above suggested, were disap- 

fv) 1 S. & St. 604. _ tion by Sir K. Brace, in Bye v. Linwood, 

(t) Per Lord Brougham, in Campbell G Jur. 619, whore an attempt was 

V. Harding, 2 B. & My. 411. See also again made, and with no better sue- 
Stanley t. lennard, 1 Ed. 87, ante; cess, to found an argument for the 

Beauclerk v. Dormer, 2 Atk 308; [Gill restrictive construction on the word 

V. Barrett, 29 Bear. 372.] The above- ‘ ‘ then. ’ ’ 

quot^ passage in Lora Brougham's {») Fea. 482. 

judgement was cited with commenda- {j) 3 B. P. C. Toml. 299, Wilm. 208. 
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proved of by Lord Thurloip in Bigge v. Benstey (y), who observed, 
“ that it would be better to say that in Keily v. Fowler there was 
no rule of construction than Mr. Fearneh.** The fact probably 
was, that this very learned writer, finding the case so decided, 
put it upon the best ground he could discover. The ground, 
however, to which he has referred it does not exist; for the trust 
was not necessarily personal to the executors named, but might 
have boon executed by the representatives of the survivor: and 
as it is clear that a transmissible Intst raises no stronger argu¬ 
ment against the ordinary construction than a transmissible 
interest; e oonsequentiS., a personal trust (/.c. exclusively per¬ 
sonal) does raise as strong an argument as a personal interest (s). 
The argument founded on the nature of the property given over 
to the daughter, namely, cows and horses, to which Mr. Fearne 
also alludes, appears to be not more conclusive. 

A limitation to the survivor of several [living] persons in default 
.of issue of either [forms] another exception to the rule which con¬ 
strues these words to import an indefinite failure of issue; [“for 
it will be intended that the survivor was meant individually and 
personally to enjoy the legacy, and not merely to take a vested 
interest which might or might not be accompanied by actual 
possession (<?).” 

Thus, in Hughes v. Buyer (i), whore a testator gave a share of 
his residuary personal estate to A. and B., “ and upon either of 
their dying without children, then to the survivor,” it was hold 
that the words “ dying without children ” (which were under¬ 
stood to bo equivalent in that case to “ dying without issue ”) 
must be taken to bo children living at the death of the party, 
because if either of the legatees died leaving issue, it was not 
probable that the survivor would live to see a failure of issue, in 
the general sense.] 

With this agrees Ranelagh v. Ranelagh (c), where one of 
several grounds upon which words referring to the failure of 
the issue of certain pecuniary legatees were held not to import 
an indefinite failure of issue (so as to turn express life interests 
previously given to the legatees into absolute interests), was, 
that the ulterior gift which the word in question served to intro¬ 
duce was in favour of the “survivors” of the legateeswhich 

(y) 1 B. 0. C. 187. [The citation in 614. ** 

the text is freyn Fea. U. B. 484, n. by [(a) Fer^ir WcChanit M.B., Ma$$ey 

Batko?. Brovm’s report is different, v. JIudaon, 2 Mer. 133. 
and not very intelligible.] 1 P. W. i34?] , 

(s) As .to which, see ante, pp. 613, 2^ My. & 441, 
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term, it was considered, meant according to its more obvious obap. xu. 
sense persons living,•and was not used synonymously with 
otherSy so as to confer interests transmissible to the representa¬ 
tives of predeceased legatees. [And a similar decision was 
made in Westtcood v. Southey (d). 

So, in Turner v. 3'ampton (<?), where the bequest was to A. 
and B. “if living at my death, but if either of them shall 
happen to die before mo or at any time after without issue, then 
I give the share of Jiim or her so dying and without issue to 
the survivor of themSir J. K. BrucOy V.-C., held that this 
meant failure of issue at death (/). 

But the presumption in favour of a limited construction of Prosu^ttoa 
the words “in default of issue” arising from the use of the 
word “survivor” is repelled where words of limitation are “'“wyivor” 
superaddod to that word. The addition excludes the presump- words of 

* ^ ^ 1* a* 

tion that it was a mere personal benefit that was intended for 
the survivor: for, though there should be no such failure of 
issue as would enable him personally to take^ yet his repre¬ 
sentatives would be entitled to claim in his right whensoever 
the failure of issue should happen. Sir W. Granfy M. R., who 
thus stated the rule in Massey v. Hudson {g)y acted upon it in 
that case, where words of limitation were superadded, and on 
the same occasion discovered that NichoUs v. Skinner (/<), with 
which, as reported, his decision appeared to clash, was in fact an 
additional authority in favour of it. 

It is to be observed that the reasons given by the M, R. for 
the distinction allowed in cases where the representatives of the 
“ survivor” are expressly mentioned seem to apply with equal' 
force to every case where the survivor takes more than a life* 
interest under the will, whether the representatives are men¬ 
tioned or not. The oases, however, shew that it is the fact that 
they are mentioned, rather than the effect produced, which 
creates the distinction (*); since the restricted construction-has 


[(f/) 2 Sim. N. S. 192. Soo also por 
Lord Brougham, 2 R. & My. 405; Fisher 
V. Barry, 2 Hog. 163. 

(e) 2 Coll. 331, 

(/) * Where “ survivors” means, as 
i^^sometynos .does,, “others” (po.st, 
Cfr. XLVII.), thagift over is clearly 
on aT\ iudedSnite failure of issue, and 
voidand it was said by the Judges 
who decided Westwood y. Southey and 
Turner v. Framptgn, that in ambiguous 
cases (which they considered them to 
be) the W loaned in favour of-* that 


interpretation of “survivors” which 
would support the bequest over. Cf. 

Harris v. Davis, 1 Coll. 410, post, s. 4. 

(y) 2 Met. 134 ; see also WDonohos 
V. King, 8 Ir. Eq. Rep. 185. * “ Survivor” 

(A) Pr. Ch. .'528. The gift was to not read 
survivors and their heirs. " other” 

(i) See a somewhat analogous case, where it 
Jlodgesy. Grant, L. R., 4 Eq. 140; and would make 
on the significance in gif tsof personalty gift over 

of the presence or absence of words of void, 
limitation, see Lonsdale v. Berehtoldt.' 

Kay, 646. 
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[prevailed in consequence of the use of the word “survivor” 
in many cases where such survivor ha8*taken a transmissible 
interest (A").] 

So, if the ulterior bequest which is to take effect on the 
failure of issue be to persons who shall be living at the time^ the 
same reasoning seems to apply; but, in order to let in the’ force 
of this argument, the ulterior bequest must be so framed as to 
be confined to persons living at the death of the testator, and 
must not embrace an indefinite range of unborn persons (/). 
[When, however, it is once ascertained by the description of the 
ulterior legatees as living at the period of failure, that failure 
at the death of the party is meant, an alternative gift, to take 
effect if none of those legatees are then living, to others not so 
described, must also bo valid («i).] 

And, of course, if the event which is made the condition 
precedent of the ulterior gift is not the fact of the legatee sur¬ 
viving the extinction of issue, but merely that of his surviving 
the person whose failure of issue is referred to, no ground is 
thereby laid for the restricted construction, as the ulterior gift 
might be intended to confer a vested interest on the death of 
such person, to take effect in jmsession in favour of the repre¬ 
sentatives of the legatee on the failure of issue at any remote 
period. 

Thus, in Garratt v. CochercU («), where a testator, after be¬ 
queathing his personal estate to his children, added, “should 
all my children die without heirs, my luoperty in that case to 
bo divided equally .between the children of my brothers and 
sisters alive at the death of my last child.” The question was, 
whether the word “ heirs” (which, it was admitted was synony¬ 
mous with issue) imported an indefinite failure of issue, in which 
case the gift over was void for remoteness. Lord Langdale, M. R., 
and Sir K. Bruce, V.-O., successively decided in the affirmative, 
being of opinion that the terms of the gift over did not (as con¬ 
tended) restrict the contingency to the failure of issue at the 
decease of the last child. “ Can the words ‘at the death of my 

[_{k) Hughes v.Sayer,Tiinterv.Framp- that time he living,” was held to be' 
ton, Westwood v. Soutlwy, Greenwood v. void. But it was not argued that “ro- 
Verdon, all stated ante, pp. 611, 5'26.] latious” meant such as should answer 

(/} See Campbell y. Harding, 2 K. & the description at the testatrix’s death; 

My. 390; [Webster v. 2‘arr, 26 Beav. see ante, p. 130. 

236; 'iKje also Prior on Issue, p. 86. (m) Jones v. Cullimore, 3 Jur. K. S. 

In Destouehes y. Walker, 2 Ed. 261, a 404. See also Gee v. Liddell, L. E., 2 
bequest, in case the prior legatee should Eq. 341. 

die without issue, to such of the tes- ' (n) 1 y. & C. C. C. 494. 

tatrix’s ‘' nearest relations as should at 
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lost child,’ (said, the V.-O.) be applicable to the actual division 
of the property as well as to the period at which the collateral 
relatives intended to be benefited were to be ascertained P Are 
they sufilcient, in a case of this kind, to shew that he meant the 
selected collateral relatives to become entitled in possession ‘ at 
the death of his last child,’ if at all ? Do they, in short, furnish 
grounds solid enough to support the restrictive construction of 
the phrase ‘ die without heirs ’ ? Here, as it seems to me, lies 
the difficulty of the case. It is true, as Sir W. Grant said in 
Massey v. Hudson (o), ‘a bequest to A. after the death of B. 
does not import that A. must himself live to receive the legacy. 
The interest vests at the death of the testator, and is transmis¬ 
sible to representatives, who will take whenever the event of 
B.’s death may happen. So, if the bequest be to A. in case B. 
shall die without issue. If that were allowed to be a good 
bequest, A.’s representatives would bo entitled to take at what¬ 
ever time the issue might fail. It is for that reason that it is 
held too remote.’ ” 

III. 3. Another class of cases remaining to be noticed is, 
where the words importing a failure of issue are preceded by a 
power implying, in default of appointment, a gift to the issue 
of the donee living at his decease. In this situation the words 
in question are evidently referential, and, as such, may seem to 
belong to the preceding chapter, where indeed the cases have 
been briefly noticed {p ); but they suggest a few observations 
which will more properly find a place here. 

The authorities for this exception to the indefinite construc¬ 
tion are Target v. Gaunt (q) and Hockley v. Mawhey (r). In 
Target v. Gaunt a term of years was bequeathed to H. for life, 
and no longer; and after his decease to such of the issue of H. 
as he should by will appoint^ and in case H. should die without 
issuCi then over. The question was, whether the bequest over 
was good; and Parker^ L. C., decided in the affirmative, 
observing that it must be intended such issue as H. should, or 
at least might appoint the term to, which must be intended 
issue then living ; and that this construction should be the more 

(o) 2 Mer. 130. 14, stated p. 449; Keating y. Keating^ 

(^) Ante, p. 449. LI. & G. t. Flunk. 291.] ButseeiStm- 

is) 1 P. W. 432, 10 Mod. 402, Gilb. mona v. Simmons, 8 Sim. 22, post, 632; 
£q. Ca. 149. and ae&Martin v. Swannell, 2 Bear. 249; 

(r) 1 Ves. jun. 143, 3 B. C. 0. 82; Crazier v. Crazier, 2 Con. & L. 294, 3 
[see also Learning v. Sharratt, 2 Hare, D. & War. 373. 

J.—VOL. II. 
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favoured, in regard it supported the will, whereas the other 
(i.e. that the testator meant whenever there was a failure of 
issue) destroyed it. 

In Hockley v. Mmrhey a testator devised freehold and lease¬ 
hold estates to A. for life, and after her decease to his son R, 
and his issue lawfully begotten or to he begotten^ to be divided 
among them as he (R.) should think fit, and in case he should 
die without issue, over. One question was, whether E. took an 
estate tail in the realty, and an absolute interest in the person¬ 
alty, or a,life interest only in both. Lord Thurhw was of 
opinion that ho had only an estate for life. It was evident, He 
said, that the testator did not intend tho property to go to the 
issue as heirs in tail; for he meant that they should take dis- 
tributively (s), and according to the proportions to be fixed by 
tho son, and that it had often been decided, that where the gift 
was in that way, the parties must take as purchasers. After 
some further remarks, he intimated an opinion that the children 
took an interest independently of tho power, which only autho¬ 
rized the son to fix the proportions, and not to choose whether 
they were to take at all: and that .the objects, whosoever they 
were, must be in existence during the life of the son. 

[S .0 in Eastwood v. Avison (t), where a testator devised land 
thus, “ To S. son of my son W., and if he shall die without issue 
that property shall return to tho E. family, but if he lives to 
have children he shall have power to make a will of it to his 
children it was hold that tho issue on failure of which the 
property was to return to the E. family meant the children to 
whom S. had power to leave it if he should have any; and that 
again meant children living at the time of his death, as it was 
to such children alone that ho could leave the property by will: 
S. therefore had an estate for life only. 

This exception to the indefinite construction prevails therefore 
in devises of real estate as well as in bequests of personalty.] 

It will bo observed that in the preceding cases there was 
no express gift to the issue, except as objects of the power. It 
is now clear, however (though doubted in Target v. Gaunt), 
that an implied gift would be raised in them in default of the 
exercise of tho power (w); and, if the power extended only to 
issue living at the death, the trust was likewise so confined, as 
wefe, pari ratione, the words referring to the failure of issue. 

(s) Aa to this, see ante, 428. (u) See Broion t. Higgt, 4 Ves. 708, 

[(q L. B., 4 Ex. 141.] 6 ib. 496, 8 ib. 661; and other oases 

cited ante, Vol. I, p. 661. 
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But Sochley v. Maichey has sometimes been cited (a?) as if the 
power had embraced issue generally, subject only to the restric¬ 
tion on its exercise imposed by the rule against perpetuities; 
but this supposition not only imputes to Lord Thurlow an in¬ 
accuracy of statement in regard to the limits of the rule, (which 
allows a term of twenty-one years, in addition to a life (y),) but 
is entirely inconsistent with his restriction of the implied gift, 
and the words introducing the limitation over, to issue living at 
the death, for which there was no pretext unless the power was 
confined to such issue; and the effect of the words in question, 
if not restricted, must inevitably have been to make the devisee 
tenant in tail, which is the conclusion against which all his 
Lordship’s reasoning is directed. 

Without entering into a discussion of the doctrine, which in 
such cases restricts the word “ issue” to objects living at the 
death, on the reasoning derived from the power, it is sufficient 
for the present purpose to shew that, where the tonn is so 
restricted, the words introducing the devise over on failure of 
issue receive the same construction (s). 

It may be remarked, however, that if in Target v. Oaunt and 
Hockley v. Maichey there had been an express limitation to the 
issue in default of appointment, it seems that such limitation 
could not, by implication, have been confined to issue living at 
the death because the power embraced such objects only {a). 

The reader will have perceived, in this view of the coses 
regarding personal estate, how readily the courts from an early 
period laid hold of expressions of an ambiguous character in 
order to confine words denoting a failure of issue to a dying 
without issue at the death, and thereby avoid the giving to the 
first talcer the absolute interest, to the exclusion of the legatee 
over. It is clear, that, in some of these eases, sUch an effect 
has been attributed to expressions which would not, at this day, 
if the question were res integra, be hold to warrant a departure 
from the ordinary legal signification; and they were decided, 
too, at a time when it was not so well settled as it now is, that 
the restricted construction did involve a departure from that 
signification, as to personal estate (&). 

(») See Suff. Pow. 8th ed. 397. 2 B. & P. 286; and per Wigram^Y.-C., 

M See Yoi. I, p. 262. Demidson t. Procter^ 19 L. J. Ch. 396, 

ne) And compare Gee v. Corm'atim 14 Jut. 32; Roddy y. Fitzgerald, G H. 
ofManeheeter, stated ahte, 612!] L. Ca. 823.] See also Jeaeon v. Wright, 

(a) See Smith v. Death, 6 Mad. 371, 2 Bli. 1, ante, 366. 
ante, Vol. I, p. 662; ISeale v. Barter, (6) The contrary was maintained in 
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obas- It is not surprising, therefore, that some oases should have 

occurred in which the limited construction has prevailed, even 
where such slight grounds as these have been wanting (c); but, 
as to which, it scarcely need be observed, that they possess no 
authority whatever. 

And even where the restricted construction is apparently 
well sustained by the early authorities, the practitionet should 
act upon the doctrine with caution, seeing that, in some recent 
cases, the Courts have evinced a disposition not to pay very 
strict regard to the distinctions (unsubstantial as they certainly 
ore) presented by those. authorities. This remark is forcibly 
suggested by the case of Simmons v. Simmons {d)^ where the 
testator gave all his real and personal estate to a trustee, in 
trust for his daughter for her life for her separate use, adding, 
“ at her decease she shall he at Uherty to mil the same to her 
issue as she may think fit; but in case of her dying without 
issue" the testator gave the property to his brother and sister 
for their lives, and in the event of his brother’s death prior to 
the death of his daughter, then to the children of his brother. 
It was contended, on the authority of Roe v. Jeffery and Target 
V. Gaunty that the gift over was to take effect in the event of 
the daughter dying without leaving issue living at her death, 
i. e. issue to whom she might “ will” the property; but Sir L. 
Shadwelly V.-C., held that the daughter took an estate tail in 
the lands of inheritance, and the absolute interest in the per¬ 
sonalty. 

It does not appear whether the V.-C. by this decision meant 
to deny the authority or the applicability of the cited cases. 
[Their authority was rooognked in Eastwood v. Avison (e).] 


1 Viet. c. 26, 
B. 29. 

Words im- 
tx^ing a 
failure of 
issue, refer to 
failure at 
death; 


rV. The rule of construction which has been the subject of 
discussion in the present chapter is abrogated in regard to wills 
made or republished since the year 1837 by the act 1 Viet. c. 26, 
s. 29 of which, we have seen (/), provides that words which may 
import a want or failure of issue of a person in his lifetime or at 
his death, or an indefinite failure of issue, [which includes such 
words as ** die without having a son ” ] shall be construed to 


most of the oases on tho subject in Peere 
TyUlianuy and the circumstance upon 
which reliance is now placed, as taking 
the case out of the nilb, was merely 
thrown in as an auxiliary argument in 
favour of the limited construction. 

{ft) Chamberlain v. Jacoi, Amb. 72. 
See also Donne v. JHerreJieldy cit. Cos. t. 


Talb. 66. In Atkinson y. ffutchinson, 
3 F. W. 258, cited in the same place, the 
material word leaving is omitted. 
d) 8 Sim. 22. 

‘(tf) L. E., 4 Ex. 141.] 

/I Ante, p. 493. 

Jg) Being words of precisely the 
same import,” see 1 Ch. D. 410. 
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import a want or failure of issue in the lifetime or at the chap. acu. 
death (A); hut on this enactment are engrafted an exception 
and proviso, which exclude the operation of the statute in cases 
where the words in question are simply referential to the objects 
of a subsisting estate tail, or a prior gift. The result, then, 
of the new dootrino appears to bo, that the words denoting a 
failure of issue refer to a failure at the death in every case, 

unless one of two points can be established:—first, that the-except in 

words are referential to the objects of a prior estate or a pro- 
ceding gift; or, secondly, that they are so clearly and explicitly 
used to denote a failure of issue at any time as to exclude the 
statutory rule of construction, which, it will bo observed, only 
obtains where there is an ambiguity, i. o. where tho words may 
import either a failure of issue in the lifetime or at the death, or 
an indefinite failure of issue. If, therefore, a testator by a will 
made or republished since 1837 devise real estate to A., or to A. 
and his heirs, and if A. shall die and his issue shall fail at any 
time^ then to B., A. will take an estate tail, as he formerly would 
have done without these special amplifying words, which exclude, 
beyond all question, tho application of tho enacted doctrine. 

[Nor does the act apply to the words “ die without heirs of Act docs not 
the for there is no ambiguity in them. Thus in Harris 

V. Davis {i)f where freeholds and leaseholds wore given to bo out heirs of 
divided between several persons or (read “ and”) their lawful 
heirs, and in case of there being no heir (road “ heir of tho itavLi. 
body” (A')), then the share or shares to bo divided in equal parts 
among tho surviving legatees. One of the devisees having died, 
a bachelor, in the testator’s lifetime, it was held by Sir J. IC 
DrucCf V.-C., that as .to the freeholds tlio gift over of the 
deceased’s share took effect: but that his share of the leaseholds 
lapsed. The V.-O. said he had doubted whether it might not 
be possible by mpans of tho word “ surviving” or from the joint 
operation of s. 29 of the Wills Act and tho doctrine of Forth v. 

Chapman to hold that there was no lapse. But upon considefa- 
tion he thought that such a construction of the will could not be 
maintained. It seemed to him that tho words “ there being no 
heir” must bo held to point to an indefinite failure of issue, and 
that this was one of tho cases in which “ surviving” must be read 


[(A) See He O'Jiieme, 1 Jo. & Lat. 
352, in which an attempt seems to 
have been made to arguo that the very 
words should he die without issue” 
indicated “the contrary intention.” 


See also per Jfall, V.-C., Meredith v. 
Trefry, 12 Ch. D. 172, and qu. 

(i) 1 Coll. 416. 

(A:) As to this, see ante, p. 330. 
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“die without issue”—WHEN BBSTBICTED. 

[“ other” (/). The distinotion between “ die without issue,” or 
similarly ambiguous expressions, and die without “ heirs of the 
body,” was more plainly recognized by Sir W. JameSf L. J., in 
Datcson v. Small (m). 

It has been doubted whether the exception depending on 
“ such person having a prior estate tail,” &c. applies to a gfift of 
personalty, or is to be confined to a devise of real estate, in which 
alone properly speaking there can be an estate tail. “The 
legislature,” said Lord Campbell (n), “ may have loosely applied 
these words to personalty, or may have had reasons for intending 
a distinction between realty, in which there may be an estate 
tail, to bo cut off by a disentailing deed, and personalty not 
attended by such incidents.” Harris v. Davis however did not 
turn on that: and in Green v. Green (e), where freehold and 
leasehold property was given to A. and the heirs of his body, 
and “ in case of failure of issue,” over; it was held by Sir J. K. 
Bruce^ V.-C., that although strictly speaking there could not be 
a bequest of personalty in tail, yet, looking to the words of k 29, 
A. was entitled to the leaseholds absolutely. 

Again, the act does not apply whore the words importing a 
failure of issue would, under the old law, have been construed 
not to refer to an indefinite failure of issue. Thus, in Morris 
V. Morris (^), where by will made in 1839 the devise was to A., 
and if he should die without issue or before ho should attain the 
age of twenty-one years, then over, it was contended that “ or ” 
was not to be read “ and,” and that consequently, though A. 
hod attained twenty-one, yet the gift over would take effect if 
he died without leaving issue at his death; but Sir J. Romillyy 
M. R., held that “ or ” must be read “ and,” as it would have 
been before the act, and that A. having attained twenty-one 
took an indefeasible estate in fee. He said that s. 29 had no 
application whore the words “ die without issue ” were coupled 
with other words which had been the subject of authority and 
decision, such as “ dying under twenty-one,” nor did it in such 
eases alter such a gift, so as to moke it determinable upon a 
dying without issue living at death or under twenty-one (j). 

So in Jarman v. Vye (r). Sir W. P. Wood, V.-O., held that, 
inasmuch as it was decided before the act by Crowder v. Stone 

[(i) But see ante, 627, note(/). M 17 Beav. 198. 

(m) L. K., 9 Ch. 661. \q) See oases on subject, ante, 

(n) OreenwOy y. Gremway, 2 D. F. Vol. I, p. 605. 

; J. 137. (r) L. B., 2£q. 784, ante, p. 608.] 

(o) Orem y. Orem, 3 De G. & S. 480. 
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[that a limitation 07 «r on the death of A. without issue before chap. xu. 
some collateral event (as before the death of B.) meant death 
and a failure of issue both happening in the life of B., such a 
limitation, not being susceptible of the alternative constructions 
mentioned in the act, was not affected by it.] 

Cases in which ground is afforded by the context for exclud¬ 
ing the operation of the statute will probably be of rare occur¬ 
rence ; for, as the legal and the popular signification will now 
coincide, it cannot be supposed that the context of the will will 
often furnish grounds for negativing the restrictive interpreta¬ 
tion ; and, for the same reason, there will bo less anxiety on 
the part of the judicial expounders of wills than formerly to 
discover grounds for departing from the general rule—an anxiety 
which contributed not a little to incumber that rulo with its 
numerous distinctions and exceptions. Where, however, the 
context does require that the words should be road as importing 
a general failure of issue, this construction must be attended 
with the same consequence as under wills not within the statute, 
whether that consequence be the raising of an estate tail by 
implication in the person whose issue is referred to, as in the 
case already suggested, or the invalidating of the gift over, 
which is dependent on the failure of issue. Hence, it is not 
strictly true (as some have supposed) that the recent act abso¬ 
lutely excludes the implication of an estate tail from words 
denoting a failiue of issue; it merely requires that the con¬ 
struction on which such implication is grounded be sustained 
by other expressions found in the will; and, as wo may confi¬ 
dently assume, for the reason already suggested, that such cases 
will be very infrequent, the act will eventually (though it may 
be not very speedily) reduce to insignificance the doctrine 
respecting the implication of estates tail from the words in 
question, as well as the numerous points of construction inci¬ 
dentally treated of in the present chapter. 
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CHAPTER XLII. 

WHAT WOKDS BAISE CROSS-REMAINDKRS BY IMPLICATION 
AMONG DEVISEES IN TAIL. 


irords “ in default of tuch Isiue,'* fc., 
raise Cross-llemainders, tchen .— 
Alleged Exceptionswhere the 
Jievise is to more than ■ two ;— 
where there t« an express Cross- 
TAmilation; where the Devise in 


Tail is limited to the Devisees 
respectively.— Words *‘ Eemain- 
der” IteversioHf” raise Cross- 
Remainders, when. 

As to Executory Trusts.—General Con- 
clmions. 


-♦- 

Where lands aro devised to several persons as tenants in 
common in tail, with remainder over, the question arises, 
whether, upon the determination of the entail in each share, 
such share devolves upon the other co-devisees in tail, or imme¬ 
diately goes over to the remainder-man of the entirety. Such 
reciprocal limitations to the tenants in common in tail, inter se, 
are, in professional language, denominated cross-remainders. 
It is settled that in wills, as distinguished from deeds (a), they 
need not be limited expressly (though in correctly drawn wills 
they ore never omitted), hut may he implied from the context. 
To shew what expressions have been held, in judicial construc¬ 
tion, sufficient to raise such implication, is the object of the 
present chapter. 

The principle has been long admitted that wherever real 
estate is devised to several persons in tail as tenants in common, 
and it appears to be the testator’s intention that not any part is 
to go over until the failure of the issue of all the tenants in 
common, they take cross-remainders in tail among themselves. 
The great struggle has been to determine when the words in 
defmtU of swh issuCf or other expression, used to connect the 
devise in tail with the succeeding limitation, may be construed 
to demonstrate such an intention. In order to place this subject 
fully before the reader, it will be convenient briefly to trace the 
steps by which the rule has been gradually placed on, or rather 

{a) Edwards t. Alliston, 4 Rnss. 78. the former on another ground. And 
\Doe V. Birkhead, 4 Exch. 110. The see Doe v. Wainwright, 5 T. E. 427; 
latter case,-though not impugning the Doe y. Dowell, ib. 618. As to mai- 
principle stated in the text, ovenulcs riage articles see post, p. 648, u.] 
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restored to, its present enlarged and liberal footing; and then chap, xm, 
to state the general conclusions which the cases warrant. 

One of the earliest leading authorities is an anonymous case Bovue over, if 

• /yvi 1* n *11**1* * A. OiUi 

in Dyer (o), where a man, having five sons, and his wife enceinte, wUhota 
devised two-thirds of his lands to his four younger sons and the •***‘^^' 
child on ventre sa mere, if it was a son, and to the heirs male 
of their bodies begotten, and if they all fee ahouM happen to die 
without issue male of their bodies^ or any of their bodies^ lawfully 
begotteiif then the testator willed that the said two parts should 
revert to his right heirs. It was held that four of the devisees 
having died without issue male, the survivor was entitled to the 
lehole ; it being evidently the true intent of the devisor, that, so 
long as there was any issue male of his body (qu. of the bodies of 
any of the five devisees ?), no part should revert to the heirs. 

So, in Holmes v. Meynell (c), where a testator devised certain — -incasethe 
lands to his two daughters and their heirs, equally to be divided ^biuj. 

between them; and in case they happen to die without issue, then 
over; the daughters were held to be tenants in tail in common, 
tcith cross-remainders in tail. 

These early cases accurately represent the state of the law at 
this day; but it should bo observed that at one period a notion 
appears to have obtained that cross-remainders could not be 
implied between more than two persons. 

Thus, in Gilbert v. Witty {d) a testator, having three sons, and Housotoeacb, 
being seised of three houses, devised one of the houses to each they all die, 
son and his heirs, providing that if all his said children should 
depart this life without issue of their bodies lawfully begotten, then 
all his said messuages should remain and be to his wife and her 
heirs for ever: it was held by Doddridge, Houghton and Cham¬ 
berlain, JJ., {Lea, C. J., dcabting), that these words did not 
create cross-reniaindors between the sons, but that on the death"" 
of any one of them without issue his house should go over to 
his mother. Doddridge said that cross-remainders might be im¬ 
plied between two, but not in a devise of sereral houses to three 
or more persons, on account of the uncertainty and inconvenience. 

Here the objects were not devisees in common of undivided Distinction 
shares in the same land, but were respectively devisees of sepa- 
rate tenements; and it is also observable that Lord Hah in Cole number of 
V. Levingston {e), in stating the inadmissibility of the implication 

(&) 303 b, 13 Elis., sometimes er- {f) Baym. 452, 2 Show. 136. 
roneously rmerred to as Cloche'» case. Id) Cro. Jao. 656. 
as to wmoh see below, p. 639. {e) 1 Vent. 224. 
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among more than two devisees, illustrated it by a similar speoies 
of cose. 

The alleged ground for the distinction between the favoured 
number of two and a larger body of devisees seems to be alto¬ 
gether futile (/), for it is obvious that the uncertainty and con¬ 
fusion would not be greater in the case of implied than in that 
of express remainders; and its origin can hardly be otherwise 
accounted for than by attributing it to the general indisposition 
of our courts in early times to adopt modes of construction which 
were considered (though, in this instance, erroneously) to have 
a tendency to ereate questions of a complex or subtle character. 
The doctrine, indeed, which rejected the implication between 
more than two devisees did not long (if in effect it ever did) 
exist, but, for a considerable period after it was virtually ex¬ 
ploded, it was permitted to preserve a semblance of’ authority: 
for the Judges, not venturing altogether to discard the distinc¬ 
tion in regard to the number of devisees, said that the presump¬ 
tion was in favour of cross-remainders between two, but between 
more than two they were rather to bo presumed against, though 
such presumption against them might bo repelled by a plain 
indication of intention (#/). 

Such was the language held upon this subject down to a late 
period. But an attentive consideration of the cases will shew, 
that at this day at least there is no real difference with respect 
to the number of persons between whom cross-remainders can 
be implied. They will not be raised between two unless an 
intention to this effect can bo collected; and, if such intention 
appear, they mU be raised among a larger number. 

Not the least of the absurdities flowing from the distinction 
in question was the impossibility of applying it to a devise to a 
class of imascertained objects, who might consist of any number 
of persons in esse at the testator’s death, or at some subsequent 
period; a difficulty which was noticed by Lord Eldon in Green 
v. Stephens (A). 


(/) Indeed, tbo implication of cross- 
remainders is convenient^ os prevent¬ 
ing the subdivision of shares. In one 
case, the rejection of the implication 
doctrino would havo entitled txio lessor 
of the plaintiff to recover twenty-five 
undivided three-hundred-and-siztieth 
parts! [i.A*] d. Gorgeay. Webb, 
1 Taunt. 234. 

(y) See Lord Hardwieke'a judgment 


in Mamjat v. Ihtcnlg, 1 Ves. 104. Lord 
Mansfield's jud^ents in Dos d. Burden 
V. Burville, 2 East, 48 n.; Berg v. 
White, Cowp. 780; and Bhipard v. 
Mansfield, ib. 800; and Sir D. Kmyon't, 
in Stamtm v. Beck, 2 Cos, 8 ; Atherton 
V. Bye, 4 T. K. 713; Doo v. Cooper, 
1 E^, 236 ; and Watson v. Foxon, 2 
East, 40. 

(A) 17 Vos. 74. 
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It was held in Clache'a cme (t), that cross-remainders could 
not be implied where there were express cross-limitations among 
the devisees in tail in certain events. A testator devised a 
messuage to his daughter A. and her heirs for ever, and his 
principal messuage ho gave to T. his youngest daughter and 
her heirs, and if she died before the age of sixteeny A. then livingy 
he willed that A. should enjoy tho principal messuage to her 
and her heirs for ever; andy if A. should die having no issuey 
T. livingy then ho willed that T. should enjoy the share of A. to 
her and her heirs for over; and if both his daughters should die 
having no issuey then the testator devised all liis said messuages 
over [to the two daughters of II. C.] T. died having attained 
sixteeiiy without issue, which raised tho question whether cross¬ 
remainders could bo implied between the daughters; and the 
Court held that they could not; for tho testator never intended 
that the principal house should go to A., unless T. had died 
within tho age of sixteen years; and no implication of cross¬ 
remainders could arise when an express and special gift and limita¬ 
tion was made by the devisor himself Dyer thought there was no 
entail, but a fee-simple conditional: but tho other throe Judges 
were of a contrary opinion. 

The doctrine of Clache’s case was much canvassed in Vander- 
plank V. King (/;), in wliioh Sir J. Wigraniy V.-C., decided, after 
much consideration, that the introduction of an express limita¬ 
tion of cross-remainders among another class of devisees in the 
same will .did not repel tho implication; observing, that an 
express gift of cross-remainders in one event did not preclude tho 
Court from giving cross-remainders by implication in another, 
whore either case was clearly within the scope of all the rea¬ 
soning upon which Courts have proceeded in implying cross- 
remainders. 

[ Vanderplank v. King is clearly distinguishable from Clache*s 
case. Tho latter case was followed in Itabbcth v. Squire (/), where 
a testator devised real and personal estate in trust to pay the 
rents of one-fifth part to each of his five sons and daughters for 
liie, and after the death of each to his or her children whom he 
or she should leave at his or her death, in equal shares (for life, 
as it was held), but if he or she should leave nonCy then in trust 
for the other sons and daughters for their lives and the issue of 

(i) Dy. 330 b. ({) 19 Beav. 77, 4 DeG. & J. 406. As 

\h) 8 Hare, 1. [See also Atkinson to implyinff cross-remainders among 
Y. MoUbyy 10 H. L. Ca. 318. tenants for life, see post, p. 654. 
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[suoh as should be dead, as before direoted, and when all his 
children should be dead the testator gave the whole property in 
trust for all the children of his five children equally in fee. A 
daughter of the testator died leaving a son, who died before the 
last survivor of the testator’s five children. The share of the 
deceased daughter not being expressly disposed of in the in¬ 
terval after the death of her son, it was contended that orbss- 
remainders to the other children of the testator and their 
children must be implied; but it was held otherwise by Sir 
J. Itomilhj^ and on appeal by Lord Chchnsford^ the testator 
having himself expressed the event in which such remainders 
should take effect in favour of those objects, viz. on the death 
of a child mthout leaving a child living at his or her death. 

Again, in Afkiimn v. Barton (m) the M. It. said the rule in 
Clactic^s case was that cross-remainders cannot be implied between 
objects whore there are express cross-remainders between the 
same objects in different events; and ho applied the rule to the 
case before him, refusing to imply cross-remainders between 
several stocks or branches of issue on tlic ground that there were 
express cross-remainders between the individuals of each stock 
or branch. But this was going beyond Clache^s case, and in¬ 
volved a denial of Vamlerplank v. King, which in Itahheih v. 
Squire the M. It. had clearly distinguished: and his decision was 
reversed by the L.JJ. K. Bruce and Turner. 

Sir G. Turner, indeed, went further: he denied that Clache^s 
case {n) had laid down tlio supposed rule, and he thus stated the 
result of the cases: “ Cross-remainders are or are not to be im- 


[(m) 31 Beav. 277, 3 D. F. & J. 339. 
Tlie decision of the L.JJ. was reversed 
in D. P. Atkinson v. Jloitbi/, 10 H. L. 
Ca. 313, on another ground; avoiding 
the particular question hero discussed 
in the text. 

(/<) He said, that the decision in that 
case proceeded upon an express limita¬ 
tion over (not stated above), in caseT. 
should die having no children, and not 
upon a cross-remainder having been 
before created in a different event, and 
that it decided * ‘ that a cross-remainder 
could not bo implied against an express 
limitation. ’ ’ Now, the limitation hero 
alluded to is contained in the following 
clause, which follows the statement in 
the text: “ Provided always that if A. 
do marry I. H., then testator wills all 
her part to T. and to her heirs for ever; 
provided also that if T. die having no 
children then hewilleth all the premms 


to the said two ^ughters of H. C.,” 
i. c. if the first proviso took effect, 
whereby T. woula get “all the pre¬ 
mises” (both houses), then both houses 
were to go over if she died having no 
children. But A. “ refused I. H. mid 
took to husband G.," so that (it is sub¬ 
mitted) the L. J.’s “express limita¬ 
tion ” did not come into operation. 
Hence, doubtless, its omission from the 
text, and (it may bo added) from the 
statement of Cloche's case by Vaughan, 
C. J., Vaugh. 259. 

To prevent a misconception which 
some of Sir G. Turner's remarks are 
calculated to produce, it should be 
added that Mr. Jarman was himself 
the author of the whole of vol. 2 of 
“ Powell on Devises,” and that the 
present treatise was published by him 
twelve years before Babbeth v. Squire 
was heard. 
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[plied according to the intention, and the circumstance of such 
remainder having been created he^^roen ihe same parties is a 
circumstance to he weighed in determining the intention, but is 
not decisive upon it ” (o). Atkinson v. Jiarionj however, did not 
raise this point. 

There is, perhaps, no great practical difference between the 
rule thus stated and the rule deduced from Clache's case ; for no 
rule of construction is decisive, the intention os shown by the 
context being in every case the ultimate test. Thus, in Coates 
V. Kart {p)f whore a testator gave the income of one-fourth of 
his residuary estate to each of four individuals for life, and if 
either of them should die under ticenty-one and loithout issney his 
share of income to go to the survivors for life ; and from and after 
the death of either of the four leaving issue, the principal, to 
the income whereof their deceased parent had been entitled, was 
given to such issue; and the testator also gave to such issue the 
shore of the principal to the income whereof their deceased 
parent u'ould have been entitled if he had survived any other of 
the four who should afterwards die u'ithout issue (not repeating 
“ and under twenty-one ”); and if all the four should die 
without cither of them leaving issue, tho whole residue was 
given to other persons. One of the four attained twenty-one 
and died without ever having a child. It was held that her 
share of the income belonged to the others by implication for 
their lives. The clause immediately preceding the ultimate gift 
over, followed as it was by tho gift over only in the event of all 
four dying without leaving issue, appeared to Sir O. Turnery 
L. J., to furnish a necessary inference that the survivors wore to 
take during their lives the income of the share to the income of 
which any of the four dying without leaving issue had been 
entitled. Sir J. K. Bruccy L. J., thought the age which the 
deceased legatee attained was immaterial, and that whether she 
died before or after twenty-one the ulterior enjoyment of the 
income was intended to be the same. 

Whichever way the rule is stated, the result in this case must 
on the context have been the same.] 

It has been long settled, that, in regard to executory trusts {q)y 
an express direction to insert cross-remainders among another 
class of objects, or even an express cross-limitation among the 
same objects, does not exclude the implication. 


OHAF. xui. 


Implication 
not excluded 
by partial ex¬ 
press limita¬ 
tion, on the 
context. 


[(o) See also per Witod, V.-C., Re 
Clark's Trusts, 32 L. J. Ch. 626. 


» 3 D. J. & S. 604.] 

1;} As to such trusts, soo ante, 343. 


In the case of 
executory 
trusts, ex¬ 
press limita¬ 
tion not ex¬ 
clusive of 
implication. 
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Thus; in Btmmby v. Griffin (r), where a testatrix devised her 
real estate to trustees, upon trust to pay one moiety of the rents 
to her sister E. for life, and after her decease, the testatrix 
directed the trustees to convey and settle the said moiety unto 
and upon the daughters of E. as tenants in common in toil 
general, eross-remainders for the benefit of such daughters," 
remainder to tho younger sons of E. successively in tail male, 
remainder to the eldest son in tail general; and as to the other 
moiety, upon trust for tho testatrix’s niece C. for life, “ with the 
same limitations to her daughteis and sons as to the children of 
E."; and if C.,should depart this life without leaving any issue 
of her body living at her decease, tho testatrix directed that her 
sister E. should receive all the rents for life; and in case E. and C. 
should die without issue of their respective hodieSy or all such issue 
should die without issue, she then gave her real estate to four 
cousins. Lord Ilardwichc decreed that, in the settlement to bo 
executed under this trust, cross-remainders wore to bo inserted 
not only between the children of E. and 0. inter so, hut between 
the two families. 

Another ground upon which, at one period, it was held that 
the words “in default of such issue,” following a devise to 
several persons in toil, did not create cross-remainders, was, that 
such devise was limited to the objects “ respectively; ” and it was 
even so determined where the devisees consisted of the favoured 
number of two. 

Thus, in Comber v. Hill (s), where the devise was to the tes¬ 
tator’s grandson and granddaughter R. and A., equally to be 
divided, and tho heirs of their respective bodies, and for default 
of such issue, then over; it was held that there were no oross- 
remainders by implication; for it was said tho mere words, 
“ and for default of such issue,” being relative to what went 
before, only meant “ and for default of heirs of their respective 
bodies; ” and then it was no more than if it had been a devise 
of one moiety to R. and tho heirs of his body, and of the other 
moiety to A. and the heirs of her body, and for default of heirs 
of their respective bodies, then over: in which case there could 
be no doubt. 

In Williams v. Brown (t), the devise was in nearly similar 
words, and received the some construction. 

(r) 3 Yes. 266, 268, 274. [I. e. an E.’s issue.] 
express liimlation to E. in dsault of («) 2 Stra. 969, Lee’s Cas. t. Hardw. 
C.’s issue did not exclude on implied 22. 
reciprocal limitation to 0. in defamt of {t) 2 Stra. 996. 



PDF Compressor Pro 


WHEN IMPLIED. 543 

Again, in Davenport v. Oldis (w), where a testator devised to chap. mji. 

his son and daughter, to he equally divided between them, and_ and the' 

the several and respectke issues of their bodies, and for want ^ and w- 
Bitch muOf to his wife in fee; Lord Jlardiciche held that there oftheirbodies, 
were not cross-remainders, which, not being favoured by the 
law, could only be raised by an implication absolutely necessary; 
and that was not the case here, for the words several and 
respective ” effectually disjoined the title. 

Lord Mansfield, too, on several occasions (though Lord Ken¬ 
yon in Watson v. Foxon (ir) treated his opinion as being the other 
way), recognized the distinction founded on the word “ respec- . 
tive,” particularly in the opinion certified by the Court in 
Wright V. Uolford (y), and in its determination in Pery v. 

White (s). 

But the stress laid upon expressions of this nature has been Doctrine in 
disapproved of by the most distinguished modern Judges, and 
the oases which were founded on the doctrine are now clearly overruled, 
overruled (a). 

It is observable, indeed, that both in Comher v. Hill and 
Davenport Y. Oldis, the word “respective” was wholly inoperative 
upon the construction, since not only wore there other expres¬ 
sions sufficient to create a tenancy in common, but the limita¬ 
tions in tail being to persons who could have no common heirs 
of their bodies, they of necessity took several, and not joint, 
estates of inheritance, without any words of severance (ft). 

Before we proceed to consider the cases by which the distinc¬ 
tion in question has been overruled, it will be proper to state 
two or three anterior loading authorities for the general position, 
that the words in default of issue, or in default of such issue, 
following a devise to several persons in toil, raise cross-remain¬ 
ders between them. 

Thus, in Wright v. Holford (c), where the testatrix devised to To daughters 
her sons, and in default of such issue to all and every the 
daughter and daughters of herself and P., and to the heirs of . 
their body and bodies, such daughters if more than one to take 
as tenants in common and not as joint tenants; and for default 

1 Atk. 679. Gorges v. Webb, 1 Taunt. 238, post; 

[xS 2 East, 42, post, 646. Green v. Stephens, 17 Ves. 64, post. 

(y) Cowp. 34, post. See also Doe d. See also Staunton y. Peek, 2 Cox, 8. 

Durden v. Durvxlle, 2 East, 48, n., post; tPS See ante, 262. 

Phipcerdy. MamfM, Cowp. 797, post. (c) Cowp. 31,2 Ed. 239 nom. Wright 

(«) Cowp. 777, post. V. iMTd Cadogan,Axd\iAQ^ nom. Wright 

(«) Athertony.Pge,\T!.'B„ 710, post; v. EngUfield. 

Wetson y. Foxon, 2 East, 36; Doe d. 
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of such miiOf to the use of her (testatrix's) right heir; Lord 
Mamfield and the other judges of B. B. on a case from Chanoexy 
certified that, as there were no words intimating any intention 
to limit over the respective shares of the two daughters dying 
without issue (r/), and as nothing was given to the heir-at-law 
whilst any of the daughters or their issue continued, they must 
among themselves take cross-remainders. 

Here the devise was to daughters as a class, a species of case 
of which Lord Eldon has observed (e), that as, if there are no 
objects at the death of the testator (and, if the devise be future, 
whether there pro or not (/)), the shares of subsequently exist¬ 
ing objects are liable to bo diminished by the birth of additional 
children, the consequence of not implying oross-romainders would 
be, that the shares of such after-bom children, which had been 
so taken from the existing children, would, upon their death 
without issue (perhaps the day after birth), go instanter to the 
remainder-man, which could never be the intention (</). 

In the next case, P/iipard v. Mansfield (//), we find the impli¬ 
cation of cross-remainders applied in the case of a devise to three 
persons nominatim. The testator devised to his brothers W. 
and J. and his sister E. and the heirs of their bodies lawfully 
begotten and to bo begotten, as tenants in common and not as 
joint tenants; and for want of such hsiie, to his own right heirs 
for over. On a question whether there were cross-remainders. 
Lord Manfieldf after stating the rule of presumption to bo in 
favour of cross-remainders between two, and against them 
between more than two (i), and reasoning at length upon tho 
cases, and tho terms of the will, decided in tho affirmative. 
Want of issue (he said) meant issue of all of them. The rest 
of the Court concurred. 

In Atherton v. Pj/e {k) a testator devised (in remainder) to all 
and every tho daughter and daughters of his daughter, and tho 
heirs male of the body of such daughter or daughters, equally 
between them if more than one as tenants in common and not 


((2) See ante, 642. 

(f) See judgment in Oreeti v. Stephens, 
17 Vos. 76. 

(/) See ante, 166. 

(^) This ia tho subatanoe, though not 
the preciae tenna, of hia Lordahip’a ob* 
aervationB. 

(A) Cowp. 797. 

(q It iscfertainly very extraordinary 
that hia Lord^ip ^ould have oon- 
tinued to propound thia doctrine, when 


in Comber V. 542), and jOavea- 

port V. Oldis (ante, 643), tibeimj^cation 
had been rejected between two deviaeea, 
on tho mere force of the word “ re- 
apeotive and when, with thoae oaaea 
before him, he waa himaelf in thia very 
caae determining that [nearly^ the 
same worda dtd raiae croag-remamdei-a 
among three devisees. 

(A) 4 T. B. 710. 
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OS joint tenants; and for and in default of such issuef the testator 
gave and devised all his said premises unto his own right heirs 
for ever. The daughter had four daughters. Lord Kenyon^ 
though he adverted to the distinction between two and more, 
said that there was no doubt, from the words of the limitation 
over, that the devisor intended to raise cross-remainders between 
the granddaughters. Buller, J., observed that the devise over 
was of all the devisor’s estates and they could not all go together 
but by mahing cross-remainders. 

In the next case, Watson v. Foxon (/), the effect of the word 
“ respective^* came under consideration. The testator devised all 
that his farm, &o, situate at W. and II., to all and every the 
younger children of M. begotten or to be begotten, if more than 
one equally to be divided between them and to the heirs of their 
? espechie bodies, to hold as tenants in common; and if M. should 
have only one child then to such only child and to the heirs of 
his or her body issuing; and foi default of such nsue, the testator 
gave the said pi emises to 0. M. had four children. On the ques¬ 
tion whether cross-remainders could be implied, Lord Kenyon 
recurred to Lord Manifidd^s statement of the rule of presump¬ 
tion, observing, however, that such presumption might be over¬ 
ruled by plain intention. He strongly disapproved of Lord 
2Iarduicke*6 reasoning in Daienport v. Oldis{m) on the word 
“ respective,” which he characterised as unworthy of his great 
learning and ability. lie observed that in Atherton v. Fife {n) 
the devise over, “ in default of such issue,” was of all the testa¬ 
tor’s said lands, and stress was laid by some of the Judges on 
the word all for raising cross-remainders, he would not say by 
implication, but by what the Judges collected to bo the intention 
of the testator. But the word all was not decisive of that case, 
and in truth mode no difference in the sense; for a devise over 
of “ the said premises,” or “ the premises,” or “ all the said pre¬ 
mises,” meant exactly the same thing. Admitting, therefore, 
the general rule, that the presumption was not in favour of 
cross-remainders by implication between more than two, still 
that was upon the supposition that nothing appeared to the con¬ 
trary from the apparent intention of the testator. He had no 
doubt that the testator intended to give cross-remainders among 
the issue of M., and that all the estate should go over at the same 

S 2 Eaat, 36 See also Staunton y without the same exphcit denial of the 

, 2 Cox, 8, where Lord Kenyon., then dootrme respecting it 
M B , had made a similar decision m Ante, 543. 

regard to the word '* respective,** but (n) Ante, 644. 

J.—^VOL. II. 
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cHAf. xtn. time. He thougM that Lord Mansfields quarrel with JDavenpori 
Davenport v. V. Oldis (o) was Well founded, and he agreed with Wright v. Mol- 
ford and Phipard v. Mansfield (j9), from whieh he could not dis- 
tingmsh this case. 

With Watson v. Foxon we tahe leave of all direct judicial 
recognition of the distinction as to implying cross-romainders 
between two and a larger number, which subsequent Ju^es, 
except in one remarkable instance presently commented on (j^), 
have rejected in expression, as well as in fact. 

' In the next case. Roe d. Wren v. Clayton (r), cross-remainders 
were implied among several branches of issue, by the force of 
expressions referring to a preceding devise to daughters in tail, 
among whom cross-remainders were held to be imiilied. 
Crosfl-romain- The testator devised all his real estate to his niece F. for life, 
nniOTg Mveral remainder to her first and other sons in tail successively, and in 
stockeofisfluo. default of such issue, to all and every the daughters of his niece 
and the heirs of their bodies, to take as tenants in common; and^ 
for default of such miiCy then to the issue of his sisters S. J. W. 
and B. in tail, in such manner as he had limited the same to his said 
niece F’s issucy and for default of such issue to testator’s right heirs. 
Ono question was, whether, supposing the several stocks of issue 
of S. J. W. and B. to take the estate in equal fourths per stirpes 
(and not the whole per capita, as was also contended), there were 
cross-remainders between such stocks. This rendered it necessary 
to consider whether cross-remainders would have been created 
between the daughters of the niece; though it was contended 
that, even admitting the implication in regard to theniy it did not 
follow that the words, “ in like manner,” &o., should be con¬ 
strued to do more than raise cross-remainders between the issue 
of each sister inter se. Lord Fllcnhorough and the other Judges 
thought the implication of cross-remainders among the daughters 
of the niece was perfectly clear, inasmuch as it was the plain 
intent of the testator that no part of his estate should go over to 
the issue of his sisters till default of issue of his niece; and they 
were further of opinion, that cross-remainders were to be implied 
among the several classes of the issue of the sisters, the testator’s 
devise being tantamount to his saying, “ I mean that all my 
estate shall be enjoyed by the issue of my four sisters, so long as 
there are any such, and, in default of such issue,'all to go together 


(o) But'wl&en did his Lordship quar¬ 
rel with, it P Sco ante, 643. 

{p) Ante, 643, 644. 


Liveaey v. Sarding, post, p. 660. 
(r) 6 East, 628: in D. F. 

1 Dow, 384, Sug. Iwp. 283.] 
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to my own right heirs,” Lord laid some stress.upon chap. xm. 

the word all used in the devise. 

The next caso^ Doe d. Gorges v. Wehh (s), again elicited from DeviMtotlireo 
the bar both the old arguments, founded on the number of the 
devisees and the Word “ respective,” and from the bench a more 
distijjct denial of their force and authority. A testatrix devised aers implied; 
a mijiety of certain lands to particular limitations, with remain¬ 
der to her tliree daughters F. M. and A. and the heirs of their 
bodies respcctivelg, as tenants in common; and in default of such 
issue she gave the same to her own right heirs; and it was held 
that cross-remainders were raised between the daughters by im¬ 
plication. Sir J. Mansfield^ C. J., adverting to the distinction 
between two and more, observed that it was wonderful how it 
evdt became established; and in regard to the word “ respec¬ 
tive,” ho remarked that it could make no difference; a devise to 
two as tenants in common and the heirs of their bodies, must 
necessarily mean to the heirs of their rcspecfice bodies {t). Laic^ 
rencCf J., said that the cases which had founded themselves on the 
distinction of that expression must note be considered as overruled. 

The implication-doctrine was again discussed in Green v. 

Stephens {u\ where the testator (after certain limitations) devised 
to the use of oil and every the daughter and daughters of his 
nephew A. lawfully to be begdtten and to her and their heirs 

for ever, as tenants in common; and for want of such issue to-toB,, C. 

the use of his (the testator’s) three nieces B. C. and D. and their 
several and respective (the exact words which occurred in Daven- 
port V. Oldisfx) ) heirs for ever, as tenants in common ; and for and in defauic 
want of such issue, to his own right heirs; and he bequeathed his ***“*’ 
personal estate to be invested in the purchase of land which he 
directed to be conveyed and settled to the same uses. The ques¬ 
tion was whether n- sum of money which had not been laid out 
belonged wholly to the heir in tail of the surviving niece (the 
other two nieces having died without issue), or one-third only to 
him, and the other two-thirds to the devisee of the remainder¬ 
man ; and this depended upon the question, whether the Court, 
in executing the trust, would have inserted cross-remainders 
between the nieces. Lord Eldon, after referring to the authori¬ 
ties, and reprobating the distinctions which had been token in 
some cases in regard to the expressions, “ all the premises,” “ the 


(«) 1 Taunt. 234. to -whioh, vide ante, 252.' 

(() AwMiTninff ^t th^ could not 12 Ves. 419, 17 Yes. 64. 

have eommon heirs of their hodies, as^.^ \x) Ante, 543. 

n.n2 
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CHAP. xui. same,” &c., decided in the aflRrmative. He said that, conceiving 
it to be the intention of the will before him to raise cross- 
remainders among the daughters of the nephew (respecting 
whom he made some observations which have been before 
referred to (y)), he could not think that the testator had not the 
same intention in regard to his nieces; there was nothing to 
distinguish them except the word “ respective,” which, upon the 
authority of Boe d. Gorges v. Wehh {z)f did not make a distinc¬ 
tion upon which judicial construction should turn. 

Remarks upon . As the implication of the cross-remainders in this case was so 
Stephens. clear upon the direct devises, it was not necessary to found the 
decision on the circumstance of the trust being executory^ though 
it is well known that the Courts, in executing such trusts, are in 
the habit of dealing with them for this and other purposes with 
a freedom peculiar to, and derived from, the nature of such 
trusts (rt). Lord Eldon, however, chose to decide the case upon 
the construction of the anterior devises, in reference to which it 
seems to be open to some observation. Much of his reasoning, 
it will be perceived, proceeds upon the assumption that cross¬ 
remainders would have arisen by implication between the 
daughters of the testator’s nephew; but it is submitted, with 
deference to such authority, that if the devise be accurately 
stated in the report (of which there can bo little doubt, as Lord 
Eldon twice refers to the devise in the very terms of it), the 
daughters would have taken estates as tenants in fee simple, on 
which of course no remainders, either express or implied, could 
have been engrafted. The limitation was to the daughters as a 
class and their heirs, and, in default of such issue, over to the 
nieces nominatim and their heirs, and, in default of such issue, 
over. Now, the authorities have clearly established, that the 
words “ such issue,” in the limitation over after the limitation to 
the daughters, are referable to the daughters {b), and not to their 
heirs, so as to give to the word “ heirs ” the sense of “ heirs of 
the body; ” but as to the nieces, who were to take os individuals 
named, and who icere not a class ofhsue^^ the words “ in default 
of such issue” necessarily referred to their heirs, and, con¬ 
sequently, reduced their estates to estates toil. The words 
**suoh issue” may be variously construed with reference to 
devises differently constituted. The case imderwent consider- 

Ante, 644. in marriage artidee, see Jhike of Rich- 

(z) Ante, 647» monffa 2 Ck>ll. Jot. 347. 

(a) See Marryatt ▼. Toumly, 1 Ves. (6) See Hay t. Marl of Covmtry, 3 T. 
102, and other oases dt. 17yes. 67. As R., and other oases cited, ante, 465. 
to the implication of jcross-rcmaiaders 
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able disoussion, but the difficulty of raising estates tail in the 
daughters (which was a necessaiy preliminary to the admission 
of (aDss-remainders) does not appear to have attracted the 
attention of either the bar or the bench. 

The point is principally important (since no daughter of A. 
appears ever to have come in esse) as it would have induced the 
necessity of construing the devise to the nieces, in regard to 
the implication of cross-remainders, per se, detached from the 
devise to the daughters; and, even in this point of view, it 
would not be material, if there was sufficient upon that devise 
alone (as it is conceived there was) to raise the implication; 
for the circumstance, that the words “ in default of such issue ” 
had already been operative to cut down the estate of the prior 
devisees to an estate tail, which is the only novel feature in the 
case, seems to form no valid reason for denying to them the 
additional effect of raising cross-remainders between those 
devisees (c). We now return to the general subject. 

The next case of this class is Doe d. Southouse v. Jenkins {d), 
where a testator, after the failure of some estates previously 
given, devised certain farms to his four grandsons (naming 
them), subject to certain annuities; adding, “they to have 
share and shore all alike of all the aforesaid promises, and then 
I give to the heir male of all my said grandsons, and then to go 
to my grandsons’ heirs male that part that belonged to their 
father, and then to them, and then to the last liver, to their 
heirs male of my said grandsons, and for want of issue males of 
my grandsons, I give,” &o. One question was, whether cross- 
remainders among the four grandsons could be implied. It 
was contended that the implication was hero controlled by the 
testator’s declaration, that he gave to the heirs male “ that part 
which belonged to their father,” by which it must be inferred 
that he meant to exclude the part that belonged to an uncle. 
The Court, however, considered that the case fell within the 
general rule. Best, 0. J., observed that, although the words 
“ to them, and then to the last liver” were unintelligible, it was 
evident that the testator meant that the estate should not go 
over to the ulterior devisee until the failure of issue of all the 
grandchildren, and therefore cross-remainders were to be 
implied. 

[(c) See also Forrest v. Whiteway, tail, and then supplied crosB*remaiii- 
poB^p. 660; also Atkinsmt t. ILoltby, ders between the temants in tail.] 

10 H. L. Ca. 313, where such wor^ (d) 3 M. & Fay. 69, 6 Bing. 469. 
first Cnlarg^ life estates to estates 
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So, in Livesey v. Harding (e), where a testator, upon the 
failure of issue of his eldest or only son, limited his estate in the 
words following:—“ To the use of aU and every the daughter 
and daughters of me the said E. L., and the heirs of their bodies, 
to take as tenants in common if more than one equally; and if 
but one to the use of such only daughter of me the said E. L. 
and the heirs of her body for ever; and for default of mch issue 
to the use of my own right heirs for ever.” One question wae, 
whether the daughters took cross-remainders in tail? Sir 
J. Leachy M. R., decided in the affirmative, on the ground that 
no part of the’estate was to go over.unless there were a failure 
of issue of all the testator’s daughters. “Where,” he said, 
“ there is a gift to two persons only and the heirs of their bodies, 
cross-remainders will bo implied, although there is no expressed 
intention that no part of the estate shall go over until the failure 
of issue of both, unless the limitation to them be successively, 
severally or respectively, and then the remainders over will bo 
several and respective.” 

It could scarcely be meant that cross-remainders will arise 
between two devisees irithout subsequent words (/),—a pro¬ 
position which would have the effect of reviving the exploded 
distinction in regard to the number of the objects, and to found 
on it a construction untenable, it is submitted, both on principle 
and authority; for the argument in favour of the implication 
of cross-remainders among any number of devisees, rests wholly 
on the words introducing the devise over; and, if there is no 
such devise, the ground for the implication is wanting. No case 
can be adduced in which the doctrine here propounded (and 
extra-judicially, for the case suggested by Sir J. Leach was 
purely hypothetical) has been even contended for. Possibly the 
observations of the learned Judge were misunderstood. 

[In Forrest v. Whiteway (^), the devise was to two sisters, and 
their heirs and assigns for ever; but, in case both should die 
without issue, then over. The Court of Exchequer held that 
the sisters took joint estates for life, with several inheritances in 
tail, with cross-remainders between them in tail. 

And in Powell v. Howells (/i), where one moiety of land was 
devised to A. B. and 0. as tenants in common in tail, and, in 
default of such issue of any of them,” to' X.; and the other 

<e) 1 B. & My. 636. (y) 3 Ex. 367; and see Stanhmm v. 

[(/) Sm Cooper v. Jones, 3 B. & Aid. GaskeU, 17 Jur. 167. 

426. (6) L. R., 3 Q. B. 664.] 
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[moiety was devised to D. and E. as tenants in common in tail, 
and, in default of such issue of both of them, to the said X.; 
oross-remaindors of the first moiety were implied, notwithstanding 
the ambiguity of the words “ any of them.”] 

Here doses the long line of cases establishing the operation 
of the words “in default of such issue,” and other similar 
expressions, to raise cross-remainders among devisees in tail. 
It may seem to be extraordinary that so large an assemblage of 
decisions should have grown up in relation to a point which 
appeared to have been determined more than two centuries 
ago (*); but the reluctance evinced by some’ of the Judges of 
an early day to admit the implication between more devisees 
than twOf the pertinacious retention, in terms at least, of the 
distinction in regard to that number, by several of their succes¬ 
sors until a much later period, and more particularly the excep¬ 
tion to the implication-doctrine founded on the words “ several” 
and “ respective,” introduced by Comber v. iZiV/, Williams v. 
Brotm and Davenport v. Oldis (which was too absurd to be sub¬ 
mitted to even with such reiterated adjudication in its favour), 
are the sources from which the controversies have sprung that 
have rendered one of the simplest doctrines of testamentary 
construction in our books one of the most voluminous. 

Lord Kenyon's attack upon Comber v. Hill and that line of 
oases in Watson v. Foxon was certainly bold, recognized as they 
had repeatedly been by his immediate predecessor (k); but as 
his decision has been since, after much consideration, confirmed 
in Doe v. Webb (/) and Green v. Stephens (m), wo may confidently 
hope that the argument founded on the words “ several ” or 
“ respective,” or the exploded distinction in regard to the num¬ 
ber of the devisees (which is equally untenable upon principle 
and authority), will never more bo seriously advanced in a court 
of justice. 

[Cross-remainders have also been implied where the gift over 
was on failure of issue at a particular period. Thus, in Maden v. 
Taylor (w), where a testator devised freehold property in trust 
for his nieces A. B. 0. and D. as tenants in common for life, 
and after the death of any of thorn, in trust as to her part for 
her children and the heirs of their bodies; and in case any of 
the nieces should die mihout leaving issue Ihing at her deathy then 
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osur. xzjz. 


G(oneral ob- 
sorvationa 
upon tho 
oases. 


Gross-remain- 
dors implied 
fronf nft over 
on fauuro of 
issue at death. 


(t) See Dyer, 303 b, andiZb^yn^s (/) Ante, 647. 

V. Meynell, ante, 637. (»0 Ib. 

(A) See ante, 646. [(”) D. J., Ch. 569.] 
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CHAP. XUX. 
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daughters in 
tail, w%th re- 
maxnier over; 


cross-temain- 
ders implied. 


CROSS-REMAINDERS, 

[for the survivors or survivor of the nieoes and the heirs of her 
and their body and bodies; and in case all the nieoes but one 
should die without leaving lawful issue, then for such only or 
surviving niece and the heirs of her body; and in case of a total 
failure of issue of the nieces (which was held still to mean at the 
death)f then for testator’s right heirs. Sir O. Jessel^ M. B., said 
that the true rule was laid down in Boe v. Wehh (w), that you must 
ascertain whether the testator intended the whole estate to go 
over together. If you once found that to be intended, you were 
not to let a fraction of it descend to the heir-at-law in the 
meantime. You were to assume that what was to go over 
together, being the entire estate, was to remain subject to the 
prior limitations until the period when it was to go over arrived. 
He thought that principle applied to a cose like that before him, 
where it was plain in one event the whole estate was to go over 
together, although it was possible that another event might 
happen in which that intention might be disappointed. He 
therefore held that cross-remainders must be implied between 
the children of each niece; otherwise, while the particular event 
was still in suspense, a fraction might, by the death of one child 
without issue, descend to the heir-at-law.] 

Gross-remainders have also been implied from the word 
“ remainder y 

Thus, in Boe d. Burden v. Burmlle (o), where a testator (after 
limitations to his sons successively in tail) devised to the use of 
all and every his daughter and daughters as tenants in common 
and to the heirs of her and their body and bodies, uith remainder 
to the heirs of his (testator’s) brother A. for ever: Lord Mans-- 
field was of opinion that cross-remainders were to be implied 
between the daughters. He observed that, in limiting the 
remainder to the singular number, the testator conceived that 
it could not take effect until the death of the last daughter 
without issue; and that, under the preceding limitations, aU 
the female line of each son must foil before the male line of 
the other could take, and all must fail before the daughters 
could take. It would be absurd to suppose that he had a 
different intention as to his own daughter. 

In another case, however, the same eminent Judge held cross- 
remainders not to be raised by a limitation of “ the reversionf^ 
after devises somewhat differently constituted. 

(n) Ante, p. 547. («) 2 East, 47, n., 13 3. 
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Thus, in Pcry v. White (/?), where the testator devised (in chap. xui. 
remainder) to his four sisters and a niece for their lives as mether thcT 
tenants in common, remainder to their sons successively in tail 
male, remainder to their daughters in tail, the reversion to his cross-renuun- 
own right heirs : Lord Mansfield held that there were no cross- 
remainders. He relied much upon the'devise being in effect to 
the sisters and niece and their sons respectively. “ During their 
lives,” he observed, “ there is a di'dsion : each is to have a fifth 
for life, to enjoy in severalty. Then follows, ‘ the remainder to 
their sons successively in tail.’ What is the meaning of the 
expression, * their sons’ P It is impossible to construe it other¬ 
wise than ‘ respectively;’ that is, remainder of the share of the 
sister dying to her sons successively; remainder to her daughters 
as coparceners, and then the reversion to the right heirs, that is, 
the reversion of the share of the several tenants for life and 
their issue respectively. It is absurd to say that the children of 
the other sisters should take the share of a deceased sister os 
purchasers in the lifetime of their mother.” 

He seems, therefore, to have thought that, if cross-remainders Ecmarksnpon 
wore raised, it must have been among the children only. His 
reasoning, it will be observed, proceeds upon the hypothesis now 
exploded ( 5 '), that by a devise to persons respectively the impli¬ 
cation is excluded, and not upon any distinction between the 
words “ reversion” and “ remainder,” the expression in the last 
case, which must have been in his recollection, having been de¬ 
cided by him only three years before. It would certainly not 
be impossible to construct a plausible defence of such a distinc¬ 
tion ; but it is probable that the Courts, instead of reconciling 
the two oases in this manner, would bo inclined to go the length 
of saying that any words ca^Tying on the limitations would raise 
cross-remainders between anterior devisees in tail. So far as 
Pery v. White rests upon the force of the word respective [even 
if it had been actually in the will], it is now clearly overruled (r). 

Allusion has been made to the more ready implication of Exwutory 
cross-remainders in executory trusts (s) than in direct devises. 

It may be further remarked, in regard to such trusts, that in 
Horne v. Barton (^), where a testator devised his real estate to 
trustees and their heirs, upon trust for the use and benefit of all 
and every his children who should live to attain the age of 

ht) Cowp. 777, 18 Greo. 3. (t) Coop. 267, IQVea. 398. [Butaee 

Ante, 647. same doublo implication in case of a 

(r) Ib. direct devise, Soo y. Claytm, 6 East. 

(«) Ante, 641, 648. 628, ante, 646.] 
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from tho 
cases. 


CBOSS-BEMAINDEBS, 

twenty*one years or be married, wbioh should first happen, in 
equal shares or proportions undivided, for their respective lives, 
with remainder to their issue severally and respectively in tail 
general, tvith cross-remainders^ and the testator directed his trustees 
to execute a settlement accordingly; Sir W, Grant, M. R., held 
that cross-remainders were to be inserted, not only as between 
the children respectively, but also as between the families. 

In a former work (?/) the writer suggested the probability that 
the principles of construction upon which cross-remainders have 
been implied among devisees in tail would be held to apply to 
estates for life’; and, consequently, that if a testator manifested 
on intention that property previously devised to several persons 
for life, as tenants in common, should not go over to the ulterior 
devisee until tho decease of all tho devisees for life, it would be 
concluded, by the same process of reasoning as had conducted 
to a similar conclusion in regard to devisees in tail, that the 
testator meant the surviving devisees or devisee for the time 
being to take the shares of deceased objects. Such a devise 
afterwards occurred in Ashley v. Ashley (jt), where a testator de¬ 
vised real estate to the use of his daughter A. for her life, and 
after tho determination of that estate, to the use of trustees to 
preserve, and after her decease, to tho use of all and every the 
child or children lawfully begotten and to be begotten on the 
body of A., to take as tenants in common and not as joint 
tenants; and for leant of such issue of A., then to the use of 
another daughter and her children in like manner. The Master 
reported that the children of A. took life estates only, without 
croBS-remoindors between them; but Sir L. Shadwell, V.-O., ex¬ 
pressed a strong opinion .against the finding of the Master. Ho 
observed that but one subject was given throughout; the expres¬ 
sion “ for want of such issue” meant want of issue whenever 
that event might happen, either by there being no children 
originally, or by the children ceasing to exist. Accordingly ho 
declared that tho children of A. took estates for life as tenants 
in common, with cross-remainders between them for life. 

The conclusions from the authorities on the subject «ere,--T 

1. That under a devise to several persons in tail, being tenants 
in common, with a limitation over for want or in default of such 
issue. Gross-remainders are to be implied among the devisees in 
toil. 

(m) 2 Powell on Dev. 623, n. 3Y. & C. 246; [TTaiml^ v. liixhall, 1 

\x) 6 Sim. 368, [as to wBioh seeVol. I, D. J. & S. 451, 606, as to the diare of 
p. 282, n.] See also Pearce v. Edmeaiee, the child that died without issue. 
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2. That this rule applies whether the devise he to two persons chat. xui. 
or a larger number, though it be made to them “ respectively^^ 
and though in the devise over the testator have not used the 
words “ the said premises,” or “ all the premises,” or “ the same,” 
or any other expression denoting that the ulterior devise was to 
comprise the entire property, and not undivided shares (y). 

[3. That the rule applies though the ulterior devise is on 
failure of issue at a particular period.] 

4. That the rule applies, in regard to executory trusts at least, 
though there be an express direction to insert cross-remainders 
among another class of objects, or a limitation over among some 
of the same objects; and even in direct devises an express 
limitation of cross-remainders among another class of objects 
has been held not to repel the implication. 

5. That the word “ remainder,” following a devise to several 
in tail, will raise cross-remainders among them (s). 

6. That it is no objection to the implication of cross-remainders 
that there is an inequality among the devisees whose issue is 
referred to; some of them being tenants in tail, and others 
tenants for life, with remainder to their issue in tail («). 

7. That a devise to the children of A. for Ufe^ and for leant 
and in default of such issue then over, creates cross-remainders by 
implication for life among such devisees (ft). 


[(^) See the author’s first and second 
conclusion adopted, Taaffe\. Comnee, 10 
H. L. Ca. 81, 85; Hannaford v. Uan- 
mford, L. B., 7 Q. B. 116.] 

(s) As to “reversion,” see ante,553. 
(a) Vanderplank v. King, 3 Hare, 1. 
In this case the inequality was produced 
by the application of the oy-})r5s doc¬ 
trine in regard to the member of a class 
who was bom after the death of the tes¬ 
tator, and is therefore an important 
case in reference to that doctrine, as to 
which vide ante, Vol. I, p. 300. Sco 
also Lewis on the Law of Perpetuity, 
426. 

■* (5) The reader will probably have 
inferred, from the absence throughout 
tbe present chapter of any allusion to 
the failure>^of issue clause in the Stat. 
1 Viet. c. 26, that the writer con¬ 
ceives that the enactment docs not affect 
the implieation of cross-remainders 
from expressions of this nature. Such 
undoubtedly is his opinion; iu support 


of which it will bo sufficient to observe, 

that 8. 29 expressly excepts out of the 

statutory rule of construction cases in 

which a contrary intention appears by 

tlie will, by reason of a preceding gift 

being, without any ihiplication arising 

from such words, a limitation of an 

estate tail to such person or issue, or 

otherwise. Here an express estate tail 

is, by the prior devise, given to the 

person who.so issue is referred to by the 

words, “in default of such issue,” &c., 

from which the cross-remainders are 

implied; and hence it is clear that this 

point of construction remains wholly 

untouched by the enacted doctrine. • Implication 

[The whole line of limitations may, of cross- re- 

nowever, by the new constraction, be mainders not 

so altered as to prevent any question affected by 

as to cross-remainders arising; as, for Wills Act. 

instance, in Forrest v. Whiteway, 3 Ex. 

367, stated ante, p. 650, if the will in 
that case had been made after 1837.] 


PDF Compressor Pro 


( 566 ) 


CHAPTER XLIII, 

WHETHER CROSS EXECUTORY LIMITATIONS CAN BE I^IPLIED 
AMONG DEVISEES IN FEE OR LEGATEES. 

— 

Cross-execu- The question whether cross executory limitations can he im- 
tioL^^ttVbe among devisees in fee arises when real estate is devised to 

implied. Several persons in fee, with a limitation over in case they all die 
under a given age, or under any other prescribed circumstances; 
in which case it is by no ipeans to he taken as a necessary con¬ 
sequence of the doctrine respecting the implication of cross¬ 
remainders among devisees in iaily discussed in the last chapter, 
that reciprocal executory limitations will be implied among such 
devisees in foe. The principal difference between the two cases 
seems to be this:—In the case of a devise to several persons in 
tad, assuming the intention to he clear that the estate is not to 
go over to the remainder-man until all the devisees shall have 
died without issue, the effect of not implying cross-remainders 
among the tenants in tail would he to produce a chasm in the 
limitations, inasmuch as some of the estates tail might he 
spent, while the ulterior devise could not take effect until the 
failure of all {a). On the other hand, in the case of limitations 
in fee of the realty, and of absolute interests in personalty (both 
which are clearly governed by the same principle), as the primary 
gift includes the testator’s whole estate or interest, and that 
interest remains in the objects in every event upon which it is 
not divested, a partial intestacy can never arise for want of a 
limitation over. 

To introduce cross limitations among the devisees in such a 
case would bo to divest a clear absolute gift upon reasoning 
merely conjectural; for the argument, that the testator could 
not intend tho retention of the property by the respective 
devisees to depend upon the prescribed event not happening to 
the whole, however plausible, scarcely amounts to more than 

{a) Indeed, it Bhould seem tlxat the have presented an obstacle to its taldng 
do^xine against perp^nities 'would effect at all. 
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conjecture. He may have such an intention; and if not, the 
answer is, voluit sed non dixit. 

If, therefore, a gift is made to several persons in fee-simple 
as tenants in common, with a limitation over in ease they all die 
under age, the share of one of the devisees dying during 
minority will devolve upon his representatives unless and until 
the whole die under age. 

Among the early cases, indeed, examples may he found of a 
different rule being applied to bequests of personalty, between 
which and devises in fee there seems, as before suggested, to be 
an intimate analogy. 

Thus, in Bcott v. Bargeman {b) one bequeathed personalty to 
his wife, upon condition that she would pay 900/. into the hands 
of S., in trust to lay out the same and pay the interest to the 
wife for life, if she should so long continue a widow, and after 
her death or marriage, in trust that S. should divide the 900/. 
among his (the testator’s) three daughters at their respective 
ages of twenty-one or marriage, provided that if all his three 
daughters should die before their legacies should become payable^ 
then the wife should have the whole 900/. paid to her. Two of 
the daughters died under age and unmarried, and the question 
was, whether the other was entitled to her sisters’ shares. Lord 
Macclesfield decided in the affirmative, inasmuch as the mother 
was plainly excluded unless all the daughters died under twenty- 
one or marriage, and their shares did not vest absolutely in any 
of the three daughters under age, in regard that they might all 
die before twenty-one or marriage, in which case the whole was 
devised to the mother. 

This decision must be supported, if at all, on the ground that 
the Court was Ruthorized to insert cross limitations among the 
daughters by necessary inference from the terms of the gift over, 
—a conclusion which it will be found very difficult to reconcile 
with subsequent decisions (c). 

'hiMackell v. Winter (c?), the next case on this subject, personal 
properiy was bequeathed to three persons, with an express 
bequest over to the other or others in case of the death of one 
particularly named, or of either of two couples of the three 
iRdiyiduals named, under age (but not of the other couple), and 
a bequest over of the entirety on the death of all three. Two 

(W 2,P. W. 64. 3 Met. 334, 342, post, [where the deci- 

'(c) ^htnek T. Legh^ 6 Yes. 452, 9 ib. sion is referred to another groimd.] 
80(K; Bayard t. Smith, 14 ib. 470; (d) 3 Yes. 236, 636. 

and more particularly Skey v. Barnet, 
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Bequest to A., 
B. and C., 
with bequest 
over if one 
only, or cer¬ 
tain two, or 
all died, but 
not providing 
for the death 
of the other 
two. 


Implication of 
cross execu¬ 
tory bequest 
rejected by 
Sir S. F. 
Arden, but 


his decree 
overruled by 
^rd Lough- 


eminent Judges differed in opinion whether a cross executory 
trust providing for the death of such other couple oould he 
implied. The case was this:—A testatrix directed her household 
goods, &o. to be sold, and the money arising from the sale, 
together with the residue of her personal estate, she bequeathed 
to her grandsons G-. and J., and to her granddaughter 0., to. be 
equally divided between them share and share alike; the shares 
of her grandsons, with the interest or accumulation thereof, 
after a, deduction for their maintenance and preferment, to be 
paid to them respectively on their attaining the ago of twenty- 
one years, and' the shore of her granddaughter, with the interest 
and accumulation, at twenty-one or marriage. Then, after a 
direction for maintenance and preferment out of the interest, the 
testatrix declared, that in case her granddaughter 0. should 
happen to die under the age of twenty-one years and unmarried, 
the share of the residue of her personal estate so given to her, 
with the accumulated interest thereon, should go and be equally 
divided between her two grandsons; and in case of the death of 
either of them, the whole should be paid to the survivor; and 
that in case either of her grandsons should die under the age of 
twenty-one, the share of her grandson so dying should go to the 
survivor of her two grandsons; ami in case her tico grandsons' 
should die under the age of twenty-one^ and her granddaughter 
tinder twenty-one and unmarried, the whole of their respective 
shares of the residue of her personal estate, with the. accumula¬ 
tion thereon as aforesaid, should go and bo paid to her nephew 
B. (It will be observed that the event, which happened, of the 
death of both the grandsons under twenty-one, and of them 
only, was not provided for.) Sir B. JP. Arden, M. R., con¬ 
sidered that there was no doubt that the grandchildren took a 
vested interest; and as it was not taken out of them in the event 
that had happened, he concciced himself not authorized to auj^ly the 
defect in favour of the granddaughter; though he had no doubt 
as to the intention. But Tjord Loughborough reversed this 
decree; thinking, on the one hand, that the shares did not vest 
in the grandsons until twenty-one, and, on the other,-that there 
was a necessary implication in favour of the granddailighter, it' 
being clear that what defeated (qusere would precede ?) the gift 
over to the nephew, who could only take the entirety of the 
fund, and that on the death of all the grandchildren,*' must be a 
disposition of the whole in favour of the grandchildren, the 
preferable objects of the testaWs bounty, and to amd d pdrUal 
intestacy. 
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The views taken of this case by the M, B. and the L. C., cxup. zun. 
it will be seen, were' wholly different: the former considering Remarks upon 
the gift as vested in the grandchildren, to be divested only in v. 
the event expressly provided for; and the latter as a contingent * ’ 
bequest to them, with an express cross executory contingent 
bequest in a certain event, and an implied cross bequest in 
another event. There is certainly great difficulty in both 
branches of Lord LoughhorougWs hypothesis. According to the 
doctrine of all the authorities, the bequest clearly conferred a 
vested interest (t»); and, if vested, it was impossible, consistently 
with sound principles of construction, to divest it, except on the 
happening of the prescribed event; and the obstacle to this was 
the more insuperable, from the circumstance, that the express 
cross limitations, so far as they went, did not establish a complete 
reciprocity between the legatees; for the share of the grand¬ 
daughter, at her death under age, was to go to both the grand¬ 
sons, but the share of one of the grandsons so dying was to 
belong exclusively to the other grandson. But, independently 
of this very material circumstance, there seems to have been no 
valid ground for divesting the shares in tlio event which had 
happened; nor, it is important to observe, does Lord Lough- 
borough advance any such doctrine, for he evidently considered 
the holding the granddaughter to be entitled to be consequential 
on his holding the bequest of the whole to bo contingent, his 
object being to “ avoid a partial intestacyand it by no means 
follows that, if ho had considered the interest as vested, he would 
have felt himself authorized to imply another gift in derogation 
of it. His reasoning does not appear to have satisfied the M. R., 
who in a subsequent case (,/') expressed liis conviction that his 
own determination was right. 

In that conviction probably the reader will be disposed to join. Gift to chil- 
on perusing the case of Sheg v. Barnes (g), which is a leading ^ablelt’ 
authority on this subject and was as follows:—A testator be- twenty-oue, 
queothed his personal estate to trustees for his daughter for life, shoiUd!^*^^ 
and after her decease to and among all and every the child or 
children of his daughter and the lawful issue of a deceased child, 
in such pro|>ortions as his daughter should appoint, and in default 

(e) See cases passim, Gh.XXV. Lord {g) 3 Mer. 334. See also Turner v. 

ZotiyAiorotiyA certainly appears to have Frederick, 6 Sim. 466; [Templeimny. 
been greatly inedmed to hold gifts to be Warrington, 13 ib. 265; Cohen r. Waleu, 
contingent upon very slight g^unds, 15 ib. 318 ; Mair v. Quilter, 2 Y. & C. 
as win appear by several of his de- C. C. 466; Edwarde v. Tuck, 23 Beav. 
dsions in that chapter. 268; Beaver y. Nowell, 26 Beav. 551.] 

(/) Eooth V. Booth, 4 Ves. 402. 
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of appointment, then the same to go to and he equally divided 
between them, share and share alike, and if there should be 
but one child, then to such only child; the portion or portions 
of such of them os should be a son or sons, to be paid at his or 
their respective ages of twenty-one, and the portion or portions' 
of such of them as should be a daughter or daughters to be paid 
at her or their respective ages of twenty-one or days of marriage; 
hiity in case there should be no such issue of the body of his daughter y 
or ALL such issue should die uithout issue before his or their respeC’- 
tire portions should become payable as aforesaidy then 1,000/. for 
his sister M. ’and her family, and 1,500/. for his niece A. an^ 
her family; and in cose there should be no issue of either, for 
his nephew T., whom he also made his residuary legatee. The 
will contained a proviso, authorizing the trustees to apply the 
interest of the children’s portions for their maintenance until 
they became payable. One of the children having survived her 
mother, and died under twenty-one and unmarried, her shore 
was claimed by the survivors and the representatives of those 
who had attained their majority and died, principally on the 
authority of Scott v. Bargeman (//). Sir W. Granty though ho 
thought that case to be right in its result, held that the bequests 
vested immediately, md that the contingency had not happened on 
which they were to be divested; consequently the share of the 
deceased child belonged to her representative. 

[So, in Baxter v. Losh (/), where residue was bequeathed to be 
equally divided between A. and B. their executors administra¬ 
tors and assigns absolutely for ever; but in case it should happen 
that the said A. and B. should neither of them be living at a 
particular period, then over; A. died in the lifetime of the testa¬ 
trix, and B. survived the period specified, and it was contended 
on behalf of B., that there was an implied gift to him of the 
share of A.; but Sir J. Romillyy M.B., held that there was no 
such implied gift, and that the event not having happened on 
whi5h the gift over was to take effect, the moiety of A. had 
lapsed. 

Sir IT. Grant distinguished Scott v. Bargeman and Machell 
V. Winter on the ground that the primaiy bequests in those 
cases were contingent, and that nothing therefore was divested 
by admitting the implication (^'). This distinction is supported 

(k) Adfe, 667. gitt seems clearly to have been a joint- 

[(t) 14 Beav. 612. In Currie v. tenancy to the children. 

Oottldy 4 Bear. 117, the precise ground (I) 3 Her. 342, 344. 
of the decision does not appear, but the 
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[by subsequent decision in cases where the contingent nature of chap. xun. 

the primary gifts was unquestionable. Thus in Re Clarkes 

TmstH (/), where a testator gave the residue of his personalty 

and the money to arise by sole of his real estate in trust in equal 

shares for A. B. C. and D. for life, and after their respective 

deaths for their children respectively as they should appoint, and 

in default of appointment for their respective children, with 

cross limitations among the children of each parent inter so in 

the event of any dying under twenty-one; “ but in case the 

said A. B. C. and D. shoidd all happen to die without leaving 

any child, or leaving such, if such children should all happen 

fo die under twenty-one” then over. A. died unmarried : each 

of the others had children or a child who attained twenty-one; 

and the question was whether a cross limitation of the share of 

A., the remainder in which had vested in no one, was to be 

implied in favour of the other families. Sir W. F. 7roor/,V.-C., 

held that it was {m ); but that none of tho other sliares, which 

had all vested, would be divested, except in tlio event expressly 

provided for of all four of the named persons dying without 

leaving a child. 

Again in Re Ridge's Trmts {n) where a testator bequeathed 
residue in trust for his daughters A. B. and.C. and any other 
daughters he might afterwards have, equally for life ; and if all 
any or either of them should die leaving issue, then to pay an 
equal part equally amongst tho issue of each daughter that 
should die leaving issue; and if only one daughter should die 
leaving issue, then to pay the whole equally amongst the issue 
of such one daughter; but if all such daughters should die with¬ 
out leaving issue, then over. Tho testator left A. B. and 0. 
his only daughters'. A. diod leaving issue ; thou B. died un¬ 
married. It was held that a cross limitation of the remainder 
in her share was to be implied in favour of the other two 
families.] 

Skeg V. Barnes [and the subsequent cases] may, it is con¬ 
ceived, be considered to have fixed the rule of law on this 
important doctrine of testamentary construction. 


[(/) 32 L. J. Ch. 525. The distinc* 
tion was denied by Lord Mannen in 
Bemtman t. Stock, 2 Ba. & B. 406, who 
there held that cross limitations wero 
to be implied, although the primary 
g^t was vested; but this was before 
Skejf V. Barnes, aud has not been 
followed. 


(m) The limitations implied wore for 
life and in remainder (subject to a 
power of appointment) following ex¬ 
actly tho limitations of the original 
shares. See also Sc Sidge’s Trusts, 
post. 

(;i) L, B., 7 Ch. 665.] 
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CHAPTER XLIV. 

BULE THAT WOBDS WHICH CBEATE AN ESTATE TAIL IN BEAL 
ESTATE CONEEB THE ABSOLUTE INTEBEST IN PEBSONALTT. 

I, Jtule comxAereA \n relatim to varioua II. Sequesta over after aueh Oifta. 

JForda, by which an Estate Tail III. Effect of Limitations in strict Settle^ 
may he created, ) ment upon EersonalFroperty, ^c. 


I. It has been established by a long series of oases («), that 
where personal estate (including of courso terms of years of 
whatever duration {b )) is boqueatlied in language which, if 
applied to real estate, would create an estate tail, it vests abso¬ 
lutely in the person who would be the immediate donee in tail, 
and oonsoquontly devolves at his death to his personal represen¬ 
tative (whether ho leaves issue or not), and not to his heir in 
tail; [that being the only mode in which personalty can be 
dealt with in order to make the interest in it analogous to on 
estate tail (c)]. 

This rule is not confined, as has boon sometimes affirmed (r/), 
to oases in which the words, if used in reference to realty, would 
create an exj^ress estate tail; for it applies also to those in 
which an estate tail would arise bt/ imxiUcation, except in the 
particular case in which words expressive of a failure of issue 
receive a different construction in reference to real and personal 
estate (c). Thus, where by a will which is regulated by the 
old law personalty is bequeathed to A., or to A. and his heirs, 
and if ho shall die without issue to B. (which would clearly 
make A. tenant in toil of real estate), he will take the absolute 
interest (/). 


(a) Boll. Bep. 366; Bunb. 301; 2 
Ch. Bep. 14; 1 Lev. 290; 2 Vem, 324; 
1 P. W\ 290, Pre. Ch. 421; 8 Vin. Ab. 
461, pi. 25, 26; 3 B. P. C. Toml. 99, 
204, 277 ; 7 ib. 463, [1 Mad. 488 ;] 1 
Ves. 133, 164; 2 B. C. C. 33, 127; 11 
Vcs. 267 ; 2 V. & B. 63 ; 1 Mer. 20, 
271; 19 Ves. 73, 170, 574; 3Mor. 176; 
4 Mad. 360; 8 Sim. 22; [3 Drew. 668, 
6 H. L:Ua. 1013. 

^6) But not including a personal an¬ 
nuity created by will de novo and given 
to A. and the heirs of his body: this 


gives A. a conditional fee, and unless 
ho performs the condition (i. e. has 
issue) the annuity ceases on his death, 
'Turner v. Turner, Amb. 776, 1 B. 0.0. 
316. 

(e) Per IFood, V.-O., L. B., 2 Eq. 
280.1 

{d) Atkinson v. Hutchinson, 3 P. W. 
259; [Doe v. Lyde, 1 T. B. 696.] 

{e) See ante, p. 498. 

If) Lovey, Wxndham, 2 Ch. Bep. 14, 
1 Lev. 290; \Chandless v. Price, 3 Yes. 
102;] Campbell v. Harding, 2 B. & My. 
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The rule also applies to those cases in which, by the operation chap. sxiv. 

of the rule in Shelley*s case {g)y the terms of the bequest would,- to cases' 

in reference to real estate, create an estate tail. Thus in Garth 

V. Baklmn (A), where a testator devised real and personal estate Shettet/s case. 

to A., in trust to pay the rents and profits to S. for life, and 

after her death to pay the same to E. for Ufe^ and afterwards to 

pay the same to the heirs of his hodijy and for want of such issue, 

over; Lord UardwieJee held that E. was tenant in tail of the real 

estate and entitled absolutely to the personalty. 

And of course it is immaterial in such a cose whether the be- Thougli the 
quest itself contain the words of limitation, or refer to a devise to 

of realty creating an estate tail. As in Bronneher v. Bagot (i), the dfi\'i8o. 
where a testator devised his real estate to B. for life without 
impeachment of waste, remainder to trustees to preserve con¬ 
tingent remainders, remainder to the heirs of the body of B.; and 
by a codicil he bequeathed his personal estate unto the same 
persons, and in the same manner, as he had by his will dovised 
his real estate. It was contended that although as to real estate 
this rule of law was too strong for the intention of the testator, 
yet that a different construction might bo put upon the words as 
applied to personalty, to prevent the application of the rule where 
it went to defeat the obvious intention, as in this case; but 
Sir W. Grant, M. R., held that the testator having declared his 
intention respecting his personal estate only by referring to tho 
terms of the devise of the real estate, and as tho law had ascer¬ 
tained those terras to give an estate tail in the realty, they would 
give the absolute interest in personalty. 


The next question is, whether words of distribution or other Words ofdis- 
expressions marking a course of enjoyment inconsistent with tho fnnSStotiio 
devolution of an estate tail, annexed to the limitation to the heirs 
of the body, are in these coses inoperative to vary the construction, tho body, &o. 

300; Lunk v. Fenner^ 211. & My. 657 ; Lewis, 6 H. L. Ca. 1013. The fact of 

Simtmns v. Simmons, 8 Sim. 22; [Caul- tho income only, .and not the property 

Jlehl V. Maguire, 2 J. & Lat, 176; Cole itself, being given to A. for life, is no 

V. Ooble, 13 0. B. 446 ; Webster v. Farr, argument against his taking tlio abso- 

26 Be^v. 236.1 lute interest, Butterfield v. Butterfield, 

{g) As to which, see ante, 369. , 1 Ves. 133, 164 ; Olover v. Strothoff, 2 

(A) 2 Ves. 646; see also [ Webb v. B. C. C. 33; Andrews* Will, 28 
Webb, I P. W. i32, 2 Vem. 668 ;] Beav. 608 ; and other cases overriding 
Butterfield v. Butterfield, 1 Ves. 133, Smith v. Cleaver, 2 Vem. 38; and (on 
163; J^tthiU y, Earl of Chatham, 7 B. this poinQ Fonnereau v. Fonnereau, 3 
F. C. Toml. 463, 1 Mad. 488 nom. Atk. 316J 

Tothill v. Fitt', [Earl of Verulam v. (i) 1 Mer. 271,19 Ves. 674; see also 
Bathurst, 13 Sim. 374 ; Ousby v. Har- Douglas v. Congreve, 1 Beav. 59. 

vey, 17 L. J. Ch. 160; Williams v. 

o o 2 
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OBAP. ZLnr. 


JaetAi V. 

Amyatt. 


as we have seen they are now held to he in devises of real 
estate {k). The affirmative would seem to follow from the prin¬ 
ciple of the preceding oases, though such a conclusion involves a 
direct contradiction of Jacobs v. Amyatt (/), where personalty 
was bequeathed to A. for life, and after her decease unto the 
heirs of her body lawfully begotten, equally to he divided between 
them share and share alike; and in default of such issue, over; 
and it was held by Lord \_LoughboroHfjh'\^ confirming a decree of 
Sir It. P. Ardeny M. B., that A. took a life interest only. [“ The 
construction that the whole interest vested in A. must,” said 
Lord Longhboroughy “ expunge the words ‘ for lifeit must ex¬ 
punge the words which direct a division among the children; and 
it must expunge those words not for the purpose of giving it to 
one to take in the character of heir of the body, or in a-course 
of descent, but to take it from all; not to lot it go according to 
the general intent, which is the common ground, but to cross the 
intent. Upon that ground Doe v. Applin {m) does not apply.” 
“ Still loss does King v. BurchcU (n) apply.” 

Lord Loughborough therefore decided the case upon a distinc¬ 
tion between the nature of real estate and the nature of per¬ 
sonalty. The one is descendible, the other is distributable (o): 
and to use “ heirs of the body” regarding personalty is a mis¬ 
application of them, which has always (p) led the Court more 
readily to infer from the context an intention to use them in a 
secondary and confined sense, than when they are used in a 
devise of realty. Thus in Ilodgcson v. Bussey ( 5 '), where by 
post-nuptial settlement a term was limited in trust for A. the 
settlor’s wife during her life, and after her death for the settlor 
for his life, and after his death for the heirs of the body of A. 
by the settlor and their executors administrators and assigns, 
and for want of such issue, over; it was held by Lord Hardwicke 
that “ heirs of the body” were not words of limitation, but of 
purchase, and that A. had a life interest only. The grounds of 
this decision are thus clearly given by Lord Hardwicke himself 
on a subsequent occasion:—“ The governing reason was that the 
limitation was to the heirs of the body, their executors adminis¬ 
trators and assigns; which words made it a plain case, because 
there teas no eye of an estate tail (i. e. no intention that it should 


(i) Sec ante, 363. ( 0 ) Per Stuart, V.-O., 1 Sm. & G. 

(q 4 B. G. G. 642. [See the judg- 444. 
meut, 13 Ves. 479 n. (p) See per Lord Eardwieke, 2 Atk. 

(m) 4 T. E. 82, ante, 424. 90. 

(») Amb. 379, 1 Ed. 424, ante, 419, (;) 2 Atk. 89. 

424 u. 
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[go to issue ad infinitum); for it could not go from one heir of 
the body and his executors &o. to another heir of the body and 
his executors &o., and therefore must vest in the first person 
taking and his executors &c.; the some as if it had been said, I 
give it after both their deceases in trust for the eldest son be¬ 
gotten, and if no son then to a daughter, their executors &o.” (r). 

So in Wilson v. Vansittarf (s), where the bequest was to W. 
and his heirs male equally to bo divided among them share and 
share alike; it was held by Smythe, B., and Bathurst^ J. (L. 
Comms.), that W. took an estate for his life with remainder to 
his sons. 

In this case it will bo observed the gift to heirs male was not 
expressly by way of remainder. But this would seem to pre¬ 
sent no great obstacle to the construction which was adopted (1). 

In fiiinc/i Y. Wcfrcl («), where freehold and leasehold estates 
were devised to A. for life, and after his death to the heirs of 
his body, their heirs executors administrators and assigns, but if 
A. should die without issue, over; it was assumed that A. was 
tenant in tail of the freeholds, but it was contended on the 
authority of Hodgeson v. Busmj that he was tenant for life only 
of the leaseholds. Sir J. Leach however decided that he took 
the leaseholds absolutely, distinguishing Jlodgcson v. Bussey be¬ 
cause there the gift over was in default of such issue, whereas 
here it was after a general failure, and therefore too remote. 

Whatever may bo thought of this distinction, the fact remains 
that Sir J. Leach dealt with the leaseholds as being subject to 
different considerations from the freeholds, and did not think it 
sufficient to dispose of the question regarding the former that, 
notwithstanding the superadded words, an estate tail was created 
in the latter. 

Again in Rc Jeaffeeson^s Trusts {/), already stated. Sir W. 1*. 
Wood, V.-O., said he did not question the decisions that words 
clearly intended to create an estate tail in realty would be taken 
to give an absolute interest in personalty, that being the only 
mode in which personalty can bo dealt with to make the interest 
in it analogous to an estate tail. “ But (he said) I think upon 


[(r) 2 Vcs. 236, 660. Lord CMuis- 
ford refers the decision partly to its 
being a settlement and thus intended 
as a jnrovisiou for the issue of the mar¬ 
riage, 6 H. L. Ca. 1022; but Lord 
Bardwieke does not rely on that point. 

(«} Amb. 662. 

(q See Chamberlayne y. ChamherUym, 


6 Ell. & Bl. 626, autc, p. 328. Mr. 
Januau, however, considered it “an ex- 
traordiuaiy decision, there being nut 
only no gift to sons, but no gift even 
to heirs by way of remainder.” 

{«) 2 S. & St. 400. 

(x) L. B., 2 Eq. 276, ante, p. 81. 
See also Symrsy. Job»o», 16 Sim. 267. 
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ESTATE TAIL IN REALTY. 

[such a gift of personal estate as thip, the question is—not whether 
the construction of the clause taken simply word "hy word would 
give an estate tail—but whether, regard being had to the whole 
will, considering that the property is personal and not real estate, 
there is an intention manifested that ‘ heirs of the body* should 
be used in its proper sense. The proposition cannot be taken 
absolutely in its full integrity that every form of expression 
which will create an estate tail in realty will give an absolute 
interest in personalty, which would contradict the rule estab¬ 
lished in Forth v. Chaj}man {y). And without pausing to con¬ 
sider whether the set of words used here would bring this case 
within the rule in Shelleifs case, regard being had to the decision 
of D. r. in Jenson v. Wrhjht (s), I think the use of words hko 
these when accompanied with a discretionary power of education 
for those heirs of the body, and with an express discretion for 
division at twenty-one, justifies mo in saying that the testator 
did not point to licirs successive, who are to continue proprietors 
of the fund in question to an extent which the law would not 
allow, and wliich the law would cut short by giving the fund to 
the first taker; but rather to a set of persons heirs of the body 
of A. who are a co-existing body and not persons taking in suc¬ 
cession. Now although ‘ heirs of the body’ is not so flexible a 
term as ‘ issue,’ that it docs not invariably create an estate tail is 
evident from Ilodgcson v. Bussey and Sands v. Dixwell ”(«). He 
therefore held that A. did not take an absolute interest.] 

A point of still greater difficulty arises in determining to 
what extent the rule applies to cases in which the word issuCy 
occurring in devises of real estate, is a word of limitation. 

This, at least, is clear, that a simple bequest to A. and his 
issue, which, if the subject of disposition were real estate, would 
indisputably make A. tenant in tail (6), confers on him the 
absolute ownership in personalty. 

Lord hardicicke in Lampley v. Blower (c) admitted this pro- 
I)osition, though he held that a bequest over to the survivor, in 
case either of the legatees died without leaving issue (which in 
legal construction means in regard io i}ersonalty {d) issue living 
at the death)y explained “issue” in the body of the devise to be 
used in the same sense. 

[^) 1 P. W. 663. Atk. 607, stated ante, p. 346.] 

(£} Ante, p. 365. (b) Sec ante, 412. 

(«) But was the case [e) 3 Atk. 397. [See ante, p. 413, 

of an executory trust, and is the same n. (Q.l 
as Jtoberts r. Liewell (8 Dec. 1738), 1 {d) Bee ante, p. 498. 
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This seems to be rather a strained construction, and is incon¬ 
sistent with Lyon v. Mitchell (c), which is a direct authority as to 
the effect of a bequest simply to A. and his issue. A testator 
bequeathed personalty to his four sons, share and share alike, 
as tenants in common, and to the issue of their several and respective 
bodies iMwfully begotten; but in case of the death of any or either 
of them without issue lawfully begotten living at the time of his 
or their resinctive dcathsy then the part or share of him or them 
so dying i^ould go to the survivors or survivor equally, and to 
the issue of their several and respective bodies lawfully begotten. 
Sir T, Plumer^ V.-O., after reviewing the authorities, held, upon 
the general rule, that as the words of the bequest would have 
made the sons tenants in tail of real estate, they took absolute 
interests in the personalty, with benefit of survivorship in case 
any or cither of them died without issue living at their death 
respectively. 

[Again, in Parkin v. Knight (/), where the limitation was of 
real and personal property to the testator’s nephews or (road 
“ and ”) their lawful issue, his nephew A. to have Black aero 
exclusive of his other share; Sir L. Shndu'cllj V.-C., held that 
they took an estate tail in the realty, and an absolute interest in 
the personalty. This was somewhat aided by the direction as to 
Blackacre. And at this day the Court would bo less ready to 
read “or” as “and” {g). 

This construction has been oven extended to a ease where 
money was directed to bo settled on A. and his issue (/#)•] 


OEAP. xuv. 

To four per^ 
sons and the 
issue of their 
respective 
bodies, if any 
die 'without 
issue at death, 
over. 


Bequest to 
several and 
their lawful 
issue. 


To he settled 
on A. and his 
issue. 


Our next inquiry is, whether a bequest to A. for lifcj and after Bequest to A. 
his death to his issue, operates, by force of tho same rule of con- ^ftcHiisdcath 
struction, to vest the absolute interest in A. to his issue; 

Now as such a devise would clearly create an estate tail in A., 
and as it has been shewn that the rule which makes the legatoo 
absolute owner of personalty where he would bo tenant in tail 
of real estate, applies to gifts falling within the rule in Shelleg^s 
case {{) where heirs of the body are the words of limitation, as 
well as to those in which an implied gift is raised in the issue; 
and as, lastly, as we have just seen, tho rule applies where tho 


1 Mad. 467. 

15 Sim. 83. Sco also Bonn v. 
Tmny, 19 Vm. 647; Beaver v. Nowell, 
26 Bmv. 66i; Founy v. Baviei, 2 Dr. 
& Sm. 167 (offspring). 

(jr) Post, p. 672, n. (i). 


(/^ Bamuel v. Hamnel, 9 Jur. 222, 14 
L. J. Ch. 222, as to which sec ante, 
p. 346, n. (O.j 

(t) That tho rule in Bhellexfa caae 
applies, whatever be tho word of limi* 
tatiou used, see ante, 339. 
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ESTATE TAIL IN REALTY. 

gift to the ancestor and issue is in one clause (k ); [the same 
rule, if strictly followed out, would lead to the conclusion] that, 
in the case suggested, A. would be absolutely entitled. 

This conclusion, however, is encountered by Knight v. Ellk (/), 
where the testator gave certain monies to trustees, upon trust to 
permit his nephew T. to receive the interest during hi^^mtural 
UfCi and after his decease he gave the said monies to the issue 
tnale of his nephew, and in default of such issue he gave the 
same over. The question was whether T. was entitled for life' 
or absolutely.. Lord Thurlow decided that he had a life interest 
only. In reference to the cases establishing the rule, that words 
which would create an estate tail in real estate confer an absolute 
interest in personalty, ho said, “ It must have occurred to the 
Judges who decided those cases, that under the idea of making 
the rules of decision as to leasehold estates analogous to those 
which are applied to estates of inlieritanco, the intention of the 
testator must be much oftener disappointed than carried into 
effect, and then there is no wonder that the Court should try to 
get out of the technical rule by any means that it can. Now 
what do the cases come to ? A man by his will devises to A. for 
life, there being plainly an interest only for life given; if that were 
all, tho disposition 'would end there as to A., and any other gift 
would be effectual after his death. The testator then gives tho 
same fund (qu. land) over to B. after failure of issue of A. 
What is tho Court to do ? It is clear that a life interest only is 
given to A. It is clear that no benefit is given to B. while 
there is any issue of A. The consequence is, that as no interest 
springs to B., and no express estate is given after the death of 
A., the intermediate interest would bo undisposed of, unless A. 
was considered as taking for the benefit of his issue as well as 
of himself; and as the words in this case are capable of such 
amplification, tho Court naturally implies an intention in the 
testator that A. should so take, that the property might be 
transmissible through him to his issue, and he Was therefore 
considered as taking an estate tail, which would descend on his 
issue. Now, an estate in chattels is not transmissible to the 
issue in the same manner as real estate, nor capable of any 
kind of descent, and therefore an estate in chattels so given, 
from the necessity of tho thing, gives the whole interest to the 
first taker; but if the testator, without leaving it to the necessary 

{k) As to such oases of devim^ see 

ante, 412. 


(/) 2 B. C. C. 670. 
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implioation, gives the fund expressly to the issue, they are not ohap. xuv. 

driven to the former rule; but the issue may take as purchasers, 

and then there is an end of the enlargement of any kind of the 

estate of the tenant for life; for another estate is given after 

his death to other persons, who are to take by purchase. It no 

longer rests on conjecture.” 

[Again, in Heather v. Winder («?), the first gift was of lease- 
holds to the testator’s son W. for life, and after his death to his uves, aud at 
issue; but in case he should leave no lawful issue, then to the thdr deaths to 
testator’s daughters A. and II. conjointly during their lives, and 
at their deaths to their lawful issue. The testator’s three children 
survived him, and W. and H. died without leaving issue; A. 
had several children. Sir J. Leach, V.-C., held that A. became 
entitled on the death of W., but whether on the ground that W. 
took a life estate only, or by executory bequest on the principle 
of Lyon v. Mitchell (n), does not appear. Sir C. Pepys, M. R., 
however, professing to follow Sir J. Leach, decided that under 
the gift over A. took only for life. As she was living it was not 
necessary to decide as to the rights of her issue.] 

The coses of Knight v. Ellis [and Heather v. Winder’] seem Au.~Gen. t. 
to be directly opposed to Att.-Gen. v. Bright (o), where a testator, ^ 

after bequeathing to two persons the interest of a sum of 000/. Knight v. 
stock, gave the fund, after the decease of the survivor, to A., to **’ 
receive the interest during her life, and then to her issue; but in 
case of her death without issue, the 500/. stock to be divided 
between her father’s children by his second wife; and in default 
of any children by his second wife living at the testator’s decease, 
ho gave the same to such second wife. It was contended, on the 
authority of Knight v. Ellis and some earlier cases, that A. had 
a life interest only. But Lord Langdale, M. R., hold that the 
effect of giving the interest of the 500/. stock to the legatee for 
her life, and then the principal to her issue, was to give her an 
absolute interest in that sum. 

[But the authority of Knight v. Ellis was recognized in Ex Kn^hty. Ettit 
parte Wynch(p), where the testator bequeathed an annuity to A. 

“ for her life and the issue from her body lawfully begotten, on w>«rA. 
failure of which to revert to my heirs.” Lord Cranworth, C. 

(who said the will was clearly to be read as if the gift to the 
issue had been expressly limited after the death of A.), and Sir 

•(»») 6 L. J. Ch. N. S. 41. [(j») 1 Sm. & G. 427, 6 D. M. & O. 

Ante, 667.] 188. JST. L. J., concurrod intho 

(o) 2 Kee. 67. decision on distinct grounds. 
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OIUF. XUV. 


Atl.-Gen. v. 
Bright over¬ 
ruled. 


Distiuotion 
between gift 
to one at a 
time and gift 
to all the 
iiwue 
together. 


[6r. Turner^ L. J., affirming the decision of Stuart^ V.-O., held 
' that A. had only a life interest, and that-the issue took by 
purchase. They agreed with the decision m Knight v. EUiSf 
and moreover considered that it was binding upon them, and 
that the decision m.Att.-Gcn. v. Bright was not sustainable. The 
L. 0., after adverting to some of the principal cases which had 
been cited to prove that A. was absolutely entitled, said: “ In 
all those cases either the technical words ‘ heirs of the body* have 
occurred, or there has been nothing to shew that the words 
‘ issue,’ ‘ children,’ or the like have not been intended merely to 
define or explain the extent of the interest given to the first 
taker; and I see nothing in these decisions compelling me to 
hold that where technical words are not used, and where the in¬ 
terest of the first taker is expressly confined to a life estate, I am 
bound to act in the construction of the bequest of personalty on 
principles derived from laws of tenure, and not resting on inten¬ 
tion. It was on this ground that Lord Thurhic acted in Knight 

V. EIUhP 

The rule is thus settled in conformity with Knight v. Ellis {q). 
It applies a fortiori to a bequest of personalty to A. for life, and 
after his death to his issue in equal shares and proportions; and] 
it lets in, like a corresponding gift to children (r), all the objects 
who are living at the testator’s death, and all who come in esse 
during the life interest {s). 

[During the argument in Knight v. Ellis^ Lord Thnrlotv said 
that it made all the difference in gifts of this nature, whether by 
the will all the issue were to take or one only. “ The question 
is,” he said, “ whether they are words of limitation ? If it went 
to one son, it must bo by way of limitation; if to all, it must bo 
by purchase. If it is to go by way of limitation, then it vested 
in the ancestor; if by purchase, all the sons must take” {t). By 
means of this distinction, perhaps, the decision in Jordan v. 
Lowe (m) may bo sustained. Leaseholds wore there bequeathed 
in trust for A. for life, and, after his decease, for his issue male 
lawfully begotten, severally and respectively according to their 
respective seniorities, and for default of such issue male as afore¬ 
said, then over; Lord Langdale^ M. 11., held that the words were 


[(jr) See also Goldneg v. Crabh, 19 Beav. 
338; Waldron v. Boulter^ 22 Beav. 284. 
(r) AntOi, p. 156. 

(«) Jackson v. Calvert^ 1 J. & H. 235. 
See similar construction whero tho 
-words “heirs of the body” aroused, 
Jacobs T. Amyatty ante, p. 664. 


(0 2 B. C. C. 676. • 

(w) 6 Beav. 350. See also Sarveyr. 
Towell, 7 Hare, 231, 12 Jar. 241—Be¬ 
quest to A. for life, remainder to his 
eldest son for life, remainder to his 
oldest issue male only for tho time 
being ad infinitum for ever. 
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[suoh as would have created an estate tail, and A. was therefore omr. xuv. 
absolutely entitled. “ Upon what grounds Lord Langdnh pro- 
ceeded,” said Lord Cranworth (j?), “we are left in entire igno¬ 
rance. But it may be that he thought there, that the words must 
be treated as words of limitation, as it was to go to them in suc¬ 
cession for ever according to their seniorities. That might have 
been the ground upon which he proceeded in that case: that also 
would not be inconsistent with Knight v. Ullis” 

It has been seen that Lord Thurlow {g) distinguished the case To A. for life, 
of a bequest to A. for life^ followed (without any express gift to of tsuo^ovor?*^ 
issue) by a limitation over in default of issue of A. This, he 
said, of necessity gave the absolute interest to A. It was so 
assumed in lianelagh v. Ranelagh (z), and there is nothing in Kc 
parte Wyuch to suggest that the distinction is not a sound one as 
regards wills that are subject to the old law. But in Procter v. 

Upton (a), where personalty was given to be invested for the 
benefit of A. for life, and if he died without issue, over; and by 
codicil A. was forbidden to meddle with the principal; Lord 
llardwicke held that A. was but tenant for life; adding, how¬ 
ever, that if the case had stood singly on the will, A. would have 
been entitled to the whole. 

Again the mere circumstance that real and personal estate are Effect of real 
both dealt with by the same set of words will not compel the 
Court to decide that the personalty is intended to go as the realty beingm. 
and consequently vests absolutely in the first taker (6). But the same gift, 
circumstance of the two sorts of property being jointly dealt 
with may fairly be taken into account on the question whether 
there is “ an eye to an entail ”(<?): and if the personal is clearly 


[(a;) 6 D. M. & G. 212. 

(y) Ante, p. 568. See also his dic¬ 
tum, Att.-Gcn. V. Jbaylei/, 2 B. C. 0.667. 

(z) 2 My. & K. 441, ante, p. 626. 

(а) 6 D. M. & G. 199, n. See also 
He Banks' Trusty 2 K. & J. 387. 

(б) Jackson v. Calvert^ 1 J. & H. 235. 
See also Tie Banks' Trust, 2 K. & J. 387. 

(<?) See Tate v. Clarke, 1 Beav. 100 (per¬ 
sonalty given to A. by reference to 
devise of realty to A. and his issue); 
Bunk V. Fenner, 2 B. & My. .657. The 
last case has been cited as laying down 
anile that, where realty and personalty 
are blende, the personalty goes as the 
realty; which, said Giffard,Y.^C., “is 
bad law,” Berriek v. Franklin, L. R., 
6 Eq. 693. Qu., however, whether in 
Bum V. Fenner, it was intended to lay 
down any such rule. The case seems 
ra&er to turn on the special terms 


showing an iutciitiou that realty iind 

personalty should go together, and also 

that there should be an entail. In Her- Bequest to A. 

nr/. V. i'VftwMw real and personal estate for life, and 

was gfiven to A. for life, and after his after his ' 

death to his heirs {generaV). This was dealh to his 

held to pvo A. a life interest only, liters . 

Such a gift has never been held to vest takev for lifo ■ 
the absolute interest in personalty in A. only, 
by analogy to the rule in SheUeifs case, 
and it lac^ the essential ingre^ent of 
an intention to benefit issue ad infini¬ 
tum to bringit within the rule discussed 
inthcpresentchapter. Smithy. Butcher, 
lOCh.D. 113,is a distinct decision that 
the rule in Shelley's ease is inapplicable 
to such a gift. Fotvell v. Boggis, 36 
Beav. 535, and Comfort v. Brown, 10 
Ch. D. 146, must rest on the special 
terms of the wills. See as to tho 
former, ante, p. 81. 



PDF Compressor Pro 


S72 


OHAF. ZLIV. 


General con¬ 
clusion. 


Gift to issue 
by way of 
substitution. 
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sons and Uieir 


ESTATE TAIL IN REALTY. 

[a mere adjunct to the real, e. g. a leasehold garden to a freehold 
house, an intention that both should devolve as the realty may 
reasonably be inferred (f/).] 

Upon the whole the result is, that the unqualified terms in 
which the rule has been often laid down, [pointing as they do] 
to the conclusion, that a bequest of personalty eonfers the abso¬ 
lute interest wherever the language of the will is sueh as would 
create an estate tail of land, [are not justified by the deeisions. 
In many of them, as wo have seen, the Court has refused to] 
carry the rule to the extreme point to which the cases have gone 
in adjudging “issue’’ to bo a word of limitation as to real 
estate (c); the effect of such construction, by entitling the first 
taker absolutely, being in general to defeat the intention of the 
testator. Hence also (as elsewhere hinted (/)), the inclination 
to adopt the construction which reads the word “ child,” “ son,” 
or any other such informal expression, as a word of limitation, 
is much less strong in reference to personal than real estate ((/). 
[Hence, too, it has been finally decided that the rule in Wildes 
cane does not apply to bequests of personalty (/<).] 

In not a few cases, too, bequests to a person and his children 
have been read as conferring on the original legatee a life in¬ 
terest only, with an ulterior gift of the absolute interest in favour 
of the children (i),—a species of construction which further illus¬ 
trates the disinclination of the Courts to hold ambiguous terms 
of this description to operate as words of limitation in reference 
to personal estate. 

The word “issue,” under a joint gift to the ancestor and 
issue, has also been sometimes construed as introducing a sub¬ 
stituted gift in favour of these objects, in the event of the 
failure of the original gift to the ancestor, [by his death either 
in the lifetime of the testator or of a previous tenant for life; the 
ancestor,] if the gift to him takes effect, becoming solely and 
absolutely entitled. 

Thus, in Pearson v. Stejdicn (A), where the testator bequeathed 

[(<f) Per irood,V.‘C.,Jaeksonv.Cal- (A) Ante, p. 397. 
verf, 1 J. & II. 238. See aluo Bonghta (t) Vide cases stated ante, 398. 

V. Congreve, 1 Beav. 69.] \k) 2 D. & Cl. 328, 6 Bli. N. S. 203. 

le) Ante, p. 438. Of course there is less difficulty in the 

(/) 4ptc, p. 397. adoption of this construction where the 

(y) Sec Gawler v. Cadbg, Jac. 346; ^t is to a person or his issue, vide ante. 
Stone y. MauU, 2 Sun. 490; Malcolm v. V^ol. I, pp. 616, 516; alsoiVuv y. Lock- 
Tagkr, 2 B. & My. 416. [But see leg, 6 Boay. 180. 

Seott y. Seott, 16 Sim. 47.] 
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. to trustees so muoli stock as should be sufficient to pay thereout oiur. xuv. 
the yearly sum of 1,000/. to his wife for her widowhood; and rospectiTO 
after her decease or marriage in trust for his five sons (naming 
them) arid their respective issuer if any, to be divided among them 
in equal shares; such issue to take per stirpes and not per capita. 

He also gave 4,000/. to bo invested in stock, in trust to pay the 
dividends to his daughter S. during her coverture, and upon the 
death of Gt. her husband to transfer the capital to her for her 
sole use; but, in case G-. should sumvo testator’s daughter, then 
in trust for his said five sons ami their respective issue (if any), to 
be divided among them in equal shares and proportions; such 
issue to take per stirpes and not per capita. The testator also 
gave the residue of his personal estate to his said'five sons “ and 
their respective issue {if any) such issue to take per stirpes and 
not per capita, to be divided among them in equal shares and 
proportions ; the shares of such of them as should have attained 
the age of twenty-one years to bo paid to them respectively 
forthwith after the testator’s decease; the shares of such of them 

’ ns should bo under that age to be paid to them when and as 
they should respectively attain such ago. The question was, what 
interests the five sons (all of wliom survived the testator) took 
unlar these bequests ? Sir J. Leach, M. R., held that the sons 
life interests only (subject, as to the 4,000/., to the contin¬ 
gency mentioned in the will), with the ulterior interest for their 
children. But this decree was reversed in D. P., where it was 
decided that under the first bequest the sons became absolutely 
entitled; and that, with respect to the 4,000/., in the event of 8. 
dying in the lifetime of G., the sons of the testator Uviny at such 
event would bo absolutely entitled to the stock in equal shares; 
but if any of the sons should die in the lifetime of S., leaving 
issue, such issue, if living at the death of S. (/), would be entitled 
to the share or shares of the fund which their parents would 
have been entitled to if living, such issue to take the shares in 
question equally among them; and it was also adjudged that the 
sons, at the death of the testator, took an absolute interest in the 
residue. And an opinion was expressed by Lord Brougham, that, 
if any of the sons had died in the lifetime of the testator, his 
children living at the testator’s death would have taken by sub¬ 
stitution the share of the parent. 

Here, it will be observed, the words “and their respective 


[(Q As to this, see ante, p. 189, n. (&). 



PDF Compressor Pro 


674 


CHAP. XUV. 

Bemarks on 
rmraon v. 
Stephen. 


Tothodangli- 
tera of T. and 
their iaauc, 
with beniiiit 
of survivor¬ 
ship. 


Remark on 
Giibs V. Tail. 


Bequest to 
several aud 
their deseen- 
dants per 
stiipes. 


lasuS not 
entitled con¬ 
currently with 
ancestor. 


ESTATE TAIL IN REALTY. 

issue” were considered to raise a gift by substitution, to take 
effect, as to all the bequests, in the event of any of the legatees 
dying in the testator’s lifetime leaving issue, and, as to the 4,000/. 
stock, in the further event of their dying during the suspense of 
the contingency leaving issue. The clause directing that the 
issue should take per stirpes seems to be decisive against the 
werd being construed as a word of limitation. 

Pearmi v. Stephen was referred to in Gihh% v. Tait{m)f where 
a testator bequeathed the residue of his personal estate to his 
wife during her widowhood, and after her decease or marriage, 
ho gave what sliould bo remaining one moiety to J., the son of 
T., his executors and administrators, and the other moiety equally 
among all the daughters of T. nnd their mucj with benefit of 
survivorship and accruer: Sir L. Shmlirelfj V.-O., hold that the 
daughters living at the distribution of the fund were absolutely 
entitled, and not (as had been contended) concurrently with their 
issue, which, ho observed, was an inconvenient construction. lie 
observed that the case was weaker than Pearson v. Stephen. This 
remark shews that the Y.-C. considered the case before him to 
belong to the same class as the cited authority: perhaps the 
clauses of accruer (which are not stated) may have aided this 
interpretation. 

[The decision in Pearson v. Stephen was followed in JDich 
V. Ijaey (»), where real and personal estate was bequeathed to A. 
for life, and after her decease to the daughters of B. and their 
descendants per stirpes, to hold to them their heirs and assigns for 
over; and it was held by Lord Langdale that the limitation to 
descendants per stirpes was a gift to them by way of substitution 
for their ancestress in case she died in the lifetime of the tenant 
for life.] 

Sometimes a testator, having in one instance made an express 
and particular substitution of issue, thereby affords a ground for 
applying a similar construction to a bequest in the same will to 
a person and his issue simply; the inference being, on a view of 
the entire will, that the intention is the same in the respective 
oases. 

Thus, in Butter v. Ommnneg (o) a testator bequeathed 2,000/. 
to the children of his late sister B. and their lawful issue, in cose 
any of them should die leaving lawful issue. He also gave uiito 

(>u) 8 Sim. 132. their parent’s shore) J 

[(n) 8Beav. 214. See also v. (o) 4 Buss. 70. [S^ also JZe StuH- 
Earpur, 9 Beav. 479 (issue to take only hope's Trusts, 27 Beav. 201.] 
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and among all and every the child and children of his late 
brother Jacob amf their muc (except his nephew A.) the sum of 
2,000/. to ho equally divided among thorn, share and shore alike, 
to he paid within twelve months next after his (the testator’s) 
decease. At the date of tho will, there woro throe children of 
the testator’s brother, who had children, and other children wore 
dead leaving issue. It was contended that tho words “ and their 
issue” were words of purchase, and let in tho issue of tho de¬ 
ceased children; but Sir J. Leach, M. R., held that tho three 
ohildren of Jacob living at the date of tho will were absolutely 
entitled to the legacy. 

And here it may be observed that, where (as in the two pre¬ 
ceding cases) the original legatees are living at the death of tho 
testator or the period of distribution (whichever may happen to 
be the period of ascertaining tho objects), it becomes unneces- 
saiy to determine whether “issue” is a word of limitation or of 
substitution; tho original legatees being entitled to tho whole, 
according to either construction. Hence the only really ad¬ 
judged point in tho two last cases was tho rejection of tho claim 
of the issue to participate concurrently with the original legatees. 

An instance of the admission of such concurrent claim occurs 
in Clay v. Pennington (p), whore a testator, in a certain event, 
bequeathed a residuary fund to the children of his brother B. 
and their lawful imie in equal shares, or unto such of them as 
shall prove their right within two years after notice in tho 
London Gazette: Sir L. Shadwell decided that all the descen¬ 
dants of B. who were living at tho period in question were en¬ 
titled to participate; which of course involved a denial of tho 
proposition that issue was hero used as a word of limitation. 

II. A necessary consequence of the rule, that words which 
create an estate tail in realty confer the absolute interest in 
personalty, is, that all bequests ulterior to such a gift are void; 
but this principle does not apply to oases in which personal 
estate is limited in such terms to several persons not in esse suc- 
eessively; in which case tho successive limitations, though having 
the form of remainders, operate simply as substitutional or alter¬ 
native bequests, each gift in the series being dependent upon the 
event of the preceding gift or gifts not taking effect. 

Thus, where a term of years is limited to A. for life, with 

{p) 7 Sim. 370. [See also Zaw v. I%orp, 27 L. J. Ch. 649, 4 Jur. N. S. 446 ; 
and iVtor on Issue, 37, 38.] 
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ESTATE TAIL IN EEALTY. 

remainder to his first and other sons successively in toil mole, 
with remainder to the first and other sons of B. in toil. If A. 
die without having had a son, it is clear that the bequest to the 
first son of B. (for no son after the first could ever take) is good; 
hut if A. have a son, that son becomes entitled absolutely, to the 
exclusion of the ulterior legatees; so that the limitation is in 
effect a bequest for life, and after his death to his first son abso¬ 
lutely, and if ho have no son, to the first son of B.; and being 
necessarily to take effect within the period of a life in being is 
free from objection on the ground of remoteness. 

To illustratb in detail a point apparently so clear upon prin¬ 
ciple might seem to bo gratuitous labour, were it not that at 
one period the authorities (including a decision of the Supreme 
Court of Judicature) sanctioned a contrary doctrine. 

In Brett v. Sau hridge [q) a testator, who was a mortgagee 
in possession of a term of years, devised it (supposing himself to 
bo seised of an estate of inheritance) to J., son of II., for life, 
remainder to his first and other sons in tail male, remainder to 
two other sons of II., and their sons successively in tail in like 
manner, remainder to all other the sons of J. successively in 
tail, with remainder to the right heirs of B. and W. Though 
it appeared that none of the tenants in tail had come in esse. 
Sir J. Jehjll^ M. 11., held that the limitation over was void; and 
his decree was affirmed in B. V. The reasons urged in its sup¬ 
port were, first, that as the testator intended to dispose of the 
inheritance, the term did not pass; and secondly, that the limita- 
^on over being after an indefinite failure of issue, was void for 
remoteness. It is not stated upon which ground the House 
proceeded, but, most probably, as the reporter assumes, upon 
the latter, as the objection that the testator intended to dispose 
of the inheritance could not be sustained for an instant as a 
reason against the devise operating upon the term. 

In regard to the alleged remoteness of the limitation to the 
heirs of B. and W., however, the case is completely overruled 
by Pelham v. Gregory (r), where the Duke of N. devised all his 
freehold and leasehold estates to T. for life, remainder to his 

(y) 3 B. P. C. Toml. 141, 1736. This barton, Cas, t. Talb. 65, 246 ; Gower v. 
case seems to have escaped the research Orosvenor, 3 Bam. 54 ; S. C. dt. in Law 
of Mr. Fcame. See also Buckhome v. v. Bitt, stated 1 Mad. 603 ; Bhippe v. 
Bellingham, BoUox. 3d i Burgis V. Bur- lord Mulgrave, 3 Vos. 613; [Boydelt 
gia, 1 Mbd. 116. v. Golightly, 14 Sim. 327; letvia v. 

(r) 3B. P. C. Toml. 204. See also Hopkins, 3 Drevr. 668,'6 H. L. Ca. 
[Higginsv.Bowler, 1 P.W.OS;] Stanley 1013 (Williams v. Lewis). 

V. Leigh, 2 P. W. 686; Sabbarton y. Sab- 
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first and other sons in tail male, remainder to II. for life, re¬ 
mainder to his first and other sons in tail malo, with remainders 
over: T. was living, hut had no son; II. had a son, who during 
the life of T. died, and it was held in I). P. that the administra¬ 
tor of such son was absolutely entitled to the leasehold estates, 
subject only to he defeated by the birth of a son of T. the prior 
tenant for life. 

It is scarcely necessary to observe, that a bequest of a term 
for years or other personal property in the language of an estate 
tail, may be made defeasible on a eoUateral event in the same 
manner as any other bequest carrying the whole interest. Thus, 
a legacy to A. and the heirs of his body, and if he die without 
issue living B.^ to C., is clearly a good executory gift to C. (s). 

And here it occurs to remark that the enactment {t) restricting 
words denoting a failure of issue to a failure at the death (which 
we have seen prevents them having the effect of creating an 
estate tail by implication) will, when applied to personalty, 
operate to restrain such words from passing the absolute interest, 
and also to bring within the compass of the rule against per¬ 
petuities the ulterior bequest depending on such contingency. 
If, therefore, a testator by a will made or republished since 18d7 
bequeaths personal estate to A., and in case he shall die without 
issue then to B., A. will not take the absolute interest (os for¬ 
merly), from the ulterior gift being void; but A. will take a 
vested interest in the personalty so bequeathed, defeasible in 
favour of B. on his (A.^s) leaving no issue at his death. 

Where the bequest is to A. expressly for life, and in case of 
his dying without issue to B., the construction seems also free 
from doubt. A. will, according to the newly-enacted doctrine, 
take a life interest in ang event, and B. will take the ulterior 
interest, only in the event of A.*8 leaving no issue ; in the con¬ 
verse event of A. leaving issue, the ulterior interest will be un¬ 
disposed of. [But if after the express gift for life the limita¬ 
tion over be in case of A. dying without “ heirs of his body,” the 
enactment will not apply (m), and A. will, it should seem, bo 
absolutely entitled os before (a;).] 


CHAP. xunr. 


Such gifts 
may to made 
defeasible on 
a collateral 
event. 


Effect of net 
1 Viet. c. 2(5, 
B. 29, on this 
rule of con- 
Htructiou. 


III. When it is intended that leasehold estates, or personal to annex- 
chattels in the nature of heirlooms, shall go with lands devised 

devised in 


’s) £am6 v. Arc/ser, 1 Salk. 225. 

Ante, p. 493. 

;u) Ante, p. 633. 

J.—^VOL. II. 


(j:) Ante, p, 671, as in Jfoden v. “triot scttle- 
n'atami (or Lord Galicay)^ Amb. 398, 

478, 2 Ed. 297. 

P P 
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CHAP. zuv. ii^ strict settlement, they should not- he simply subjected to the 
same limitations j the effect of that being to vest the personal 
property absolutely in the first tenant in tail, though he should 
happen to die within an hour after his birth (y); and, as the free¬ 
hold lands in that event pass over to the next remainder-man, a 
separation between them and the ehattels takes place; but the 
personal property should bo limited over, in case any such tenants 
in toil (being the sons of persons in esse) should die under twenty- 
one and without inheritable issue, to the person upon whom the 
freehold lands will devolve in that event; or, which is the more 
usual mode, the personalty should bo subjected to the same limi¬ 
tations as the freeholds, with a declaration that it shall not vest 
absolutely in any tenant in tail [by purchase] until twenty-one, 

. or death under that age, leaving issue inheritable imder the 
By direct gift. ontaU. Whether the Courts are authorized to put this construc¬ 
tion upon a direction that the chattels shall go with the lands so 
long as may be, or so long as the ndes of law will permit, has 
been vexata qumstio. Lord Ilardidcke in Gower v. Grosvenor (z) 
expressed an opinion in the affirmative, but in Foley v. Burnell {a) 
and Vaughan v. Bnrslem {b) Lord Thurlow held that the pro¬ 
perty vested absolutely in the tenant in tail on his birth ; [i. e. 
that the direction did not make the trust executory; and this, 
though often regretted, is now the settled doctrine (c).] It was 
much canvassed in D. P. in Duke of Neiccastle v. Countess of 
Lincoln (J), which arose on marriage articles [containing a cove¬ 
nant to assign leaseholds upon the same trusts as freeholds so 
far 08 the law woidd allow, aud the trusts being executory, it 
was decided that the Court hod power to modify the limitations 
BO far ns to suspend the absolute vesting until twenty-one.] 
Lord Eldon [did not concur in this decision], considering that the 
question was concluded by Vaughan v. Burslem. [But in Shelley 
V. Shelley (c), where a testatrix, without reference to any real 


[(y) But where a junior i)ranch, 
quoad tho estate, has issue before tho 
seuior, tho chattels do not vest indo- 
feasibly iu such issue, Hogg v. Jonss^ 
32 Bcav. 45.] 

(s) 3 Barnard. 64. Soo also Trafford 
V. Trafford, 3 Atk. 347. 

(«) 1 B. C. 0. 274. 

(A) 3 B. C. C. 101. 

[(<?) Fordgee v. Ford, 2 Ves. jun. 636; 
Carr v. Lor^ Errol, 14 ib. 478; Strata 
ford V. Fotvell, 1 Ba. & Be. 1; Rowland 
V. Morgan, 6 Haro, 403, 2 Fhil. 764; 
■Doncaster v. Donoastor, 3 K. &' J. 26. 


Sco also tho oasos reviewed by Wood, 
V.-O., Lord Searsdale v. Curzon, 1 J. & 
11.40; per Lords aud 

L. R., 6 H. L. 101, 107.] 

(d) 3 Vos. 387, 12 Ves. 218. 

[( 0 ) L. R., 6 £q. 640. Tho point 
docs not apmar to have been previ¬ 
ously decidea. See opinion of Sir X. 
Shadwell, Boydell v. OoligMlij, 14 Sim. 
346; and see observations bearing on 
tho question, 14 Ves. 487 ; 2 Phil. 771; 
1 Ba. & Be. 26; 1 J. & W. 674, ante, 
p. 362; 1 J. & H. 61; Doneaater v. 
Doncaster, 3 K. & J. 26. 
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[estate^ bequeathed Jewels to her nephew to be held as heirlooms 
by him and by his eldest son on his decease, and so on from 
eldest son to eldest son, as for as the rules of law would permit, 
and requested her nephew by his will or otherwise to give effect 
to her wishes. Sir W. P. Wood, V.-C., held this to bo a good 
executory trust, and directed a settlement to bo made of the 
jewels to the nephew for life, remainder to his eldest son E. (who 
was bom in the testatrix’s lifetime) for life, remainder to E.’s 
eldest son if living at E.’s death (/), to vest at twenty-one, with 
a gift over on death under twenty-one or in E.’s lifetime. 

To return to the case of a direct trust or bequest. Notwith¬ 
standing the provisions recommended above, a separation of the 
chattels from the lands will nevertheless occur (whichever form 
is used) if the tenant in tail should die under twenty-one leaving 
inheritable issue; for in that case he would take the chattels ab¬ 
solutely, while the lands would descend to the issue. To prevent 
this separation, the declaration should be that the chattels shall 
not vest absolutely in any tenant in toil by purchase who may 
die under twenty-one, but shall at his death devolve as nearly as 
possible in the same manner os the lands {(/). Under this (which 
is now the ordinary) declaration the issue will take the whole of 
the chattels by purchase instead of such share or interest only 
as ho may bo entitled to as of kin to the ancestor. 

That the words “by purchase” are necessary in this form of 
declaration, in order to avoid a breach of the rule against per¬ 
petuity, has already been noticed (A). The effect of them is well 
illustrated by Gosling v. Gosling («), where freeholds were devised 
in strict settlement, and chattels were then given on the same 
trusts, and for the same estates as the freeholds, or os near thereto 
os the law would permit, with a proviso that the chattels should 
not vest absolutely in any tenant in tail unless ho attained twenty- 
one (without more), These trusts were impugned as constituting 
in effect a gift to such tenant in tail only os should attain twenty- 
one, and os therefore being too remote—os upon that constmetion 


[(/) “Living atE.’e death” seems 
to be due to the words of the will ” on 
his decease, and so on.” 

{a) Davidson’s Common Forms, p. 
216. The older forms (several of which 
are collected yjx. Harrington v. Harring- 
ton, L. B., 6 H. L. 93, u.) appear not 
to have contained an express ^t over, 
but to have left the chattels sot free by 
the divestmg clause to be dealt with by 
the prior general trust. But whether 

P P 


this would be as efficacious as the ox- 
re«s gift over is qnestionablo; see the 
ifference of opinion, Harrington v. 
Harrington, L. B., 3 Ch. 673, 6 H. L. 
102. And see 1 Powell, Dev. 732, n. 
by Jarman. 

(A) Vol. I, p. 274. 

\i) 32 Beav. 68, 1 D. J. & S. 1, and 
Whristisv. Gosling), L. B., 1 H. L. 279. 
See also Martelli v. Holloway, L. B., 
6 H. L. 653. 

2 
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oaip. xuv. 


Ordinary form 
of trust for 
annexing 
chattels to 
settled realty. 


When not 
void for re¬ 
moteness. 


Gosling v. 
Gosling. 
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CHAP. xMv. [they clearly were (t ); and Sir J. Eomillpf M.E., adopting that 
~ construction, held the gift void. But Lord Westburp differed on 
the point of construction and reversed the decision. Applying 
the limitations of the freeholds to the personal estate (as far as 
the difference of tenure would admit)^the effect was (he said) to 
give the absolute interest to the first tenant in tail by purchaiie: 
no other tenant in tail could by possibility become entitled under 
the limit at iom^ since the first took absolutely. Then came the 
proviso, in which the words ** tenant in tail ” must mean tenant 
in tail by purchase, for it referred to one in whom the personalty 
would, but for the proviso, have vested absolutely instead of 
defeasibly. The L. C. therefore held the gift vested in the infant 
tenant in tail, liable to bo divested on his death under twenty- 
one. And this was aifirmed in D. P. It turned on the question 
whether the proviso postponed the original vesting or qualified a 
previously vested gift. Lord St. Leonards held with Lord Romillp 
that the former was the true construction: but Lords Chelmsford 
and Cranteorth agreed with the L. C. in preferring the latter; 
and (as observed in a subsequent case (m) by Lord Cairns) when 
once this construction was arrived at, all difficulty was at an end, 
and the bequest was in no way obnoxious to the rule against 
perpetuity. 

But Lord Westhurp observed “ If the will had provided for 
the event of a tenant in tail by purchase dying under twenty- 
one leaving a son, by declaring an express trust for such son of 
the personal estate, the case would have existed of a tenant in 
tail of the real estates hp descent taking the personal estate by 
purchase; and if in that case the proviso (i. e. the proviso post¬ 
poning the vesting) were held to apply to and include such 
tenant in tail the whole disposition of the principal of the per¬ 
sonal estate would be void for remoteness.” Here, he thought, 
no such trust was either expressed or implied («). But this is, 
in effect, what the ordinary declaration does express. Hence 
the necessity for the words “by purchase.” The trust in Gosling 
V. Gosling was saved from remqteness only because it led to the 
very separation which the ordinary declaration is designed to 
prevent; it being considered by Lord Westhurp ip) that if the 
infant tenant in tail should die under twenty-one leaving issue, 
the chattels would devolve under the prior trust to the next pur¬ 
chaser hi the series of limitations, not to the issue. 

m Seo Vol. I, p. 273. M 1 D. J. & S. 16. 

(m) Sarrington v. Hairing Ion, L. B., (o) Ib. This point was not noticed 

6 H. L. 103. in D. P. 
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[The words “ so long os the rules of law will permit” though chap. xliv. 
ineffectual to make the trust executory, or to correct a gift which HowIm 
in terms infringes the rule against perpetuity (^j), may, it seems, 
fairly be referred to where the terms ore ambiguous, in aid of words “so . 
a construction which will not be obnoxious to that rule {q). And 
even without these words, if the trust is on other grounds ex¬ 
ecutory, it may be moulded to avoid remoteness. Thus in Milat 
V. Harford (r) where freeholds were devised to A. for life, re¬ 
mainder to his first and other sons in toil male, with a shifting 
clause which provided that if A. or Jm issue male should become 
entitled to a certain other estate, the devised estate should go 
over; and leaseholds were given upon such trusts, &o. as, regard 
being had to the difference of tenure, would most nearly corre¬ 
spond with the uses, &o. of the freeholds. It was held by Sir 
G. Jesself M. B., that this was an executory trust; for the tes¬ 
tator “ knew that something would not work, and has said you 
are to moke them correspond having regard to tho effect of the 
tenure on the limitations.” If you repeated tho shifting clause 
literally for the leaseholds, it would fail to a great extent for 
remoteness. It must therefore bo modified so as to shift tho 
leaseholds in every case (covered by tho clause) in which it 
could lawfully be made to shift (s). 

Other forms seek to postpone a separation of tho chattels Other forma 
from the land by restricting the interest in the chattels to those 
who come into actual possession of the land {t ); still taking care 
not to postpone the ultimate vesting of them beyond the limits 
allowed' by the rule against perpetuity.] 


[(;») See Tollenmhev. JSarlof Coventry^ 
2 Cl. & Fin. 611, 8 Bli. 547, ante, 
Vol. I, p. 276. 

(?) See Harrington v. Harrington, 
L. R., 3 Ch. 674, 6 H. L. 102,107. 

(r) 12 Ch. D. 691. 

(«} As it happened, A. himself had 
become cntitlra to the other estate, 
and tho M. R. also held that, as this 
event was separately expres^ from 
that of his issue becoming so entitled, 
the shifting clause was good in event, 
as to the leaseholds, without modifica¬ 
tion. See Vol. I, p. 285. 

(^} Sec Potta'V. Potta, 2 Jo. & Lat. 
S53,lH.L.Ca.671 (“become seised’’); 
Searadale v. Ctirzon, 1J. & H, 40 (“seised 
of or entitled to the actu^ frewold’’); 
Cox V. Sutton, 25 L. J. Ch. 846, 2 Jur. 
N. S. 733 (repairing fund to be applied 


at request of person in possession). 
But on tho context “ outitlcd in pos¬ 
session’’ has been held to mean one 
whose personal qualifications (o. g. age) 
entitle him to tho possiission, subject to 
precetiing estates, Holloway v. IPebier, 
Martclli v. Holloway, L. R., 6 Eq. 523, 
6 H. L. 632, per Stmrt, V.-C., and 
Lords Hatherley and IVeathury; see 
also Foley v. Burnell, 1 B. C. 0. 274, 
4 B. P. C. Toml. 319; Jte Johnaon'a 
Truate, L. R., 2 Eq. 716. And where 
the entail has been barred by a prior 
tenant for life and remainderman in 
tail, the words “who shall bo in tho 
actual possession’’ have boon held tf> 
mean tho person who would have como 
into possession if the original liinitu- 
tions were subsisting, Hogg v. Jonea, 32 
Beav. 46.] 
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CHAPTER XLV. 


WHAT WORDS WILL CHARGE REAL ESTATE WITH DEBTS AND 

LEGACIES. 


I. Liahility of Iteal l'»talc to Simple 
Contract Debts .— Wlwthcr charged 
by a general Direction in a Will 
that Debts shall be paid. — Dis¬ 
tinction where a specific Fund is 
appropnated;—where the Direction 


is to Executors, being or not being 
Devisees.—Whether Legacies charge¬ 
able by same Words as Debts, ^-e, 

II. Whether Direction to raise Money 
out of Ments atid Profits authorises 
a Salet 


■» 

I. By tlie common law of England the real estate of a deceased 
person was not liable to answer his simple contract debts, no 
action being maintainable against the heir in respect of descended 
assets, except by creditors whoso debts were constituted by an 
instrument under seal, i.e. a specialty obligation; and not even 
then, unless an intention to charge the heir of the debtor were 
distinctly indicated: and the claim of a specialty creditor did 
not extend to copyholds («); nor did it extend to devised free¬ 
holds, until the act 3 & 4 "W. & M, c. 14, gave a right of action 
against the devisee of tho debtor, concurrently with the heir, to 
a certain class of specialty creditors, namely, those Avhose de¬ 
mands were recoverable by an action of debt (6). [But even 
these wore hold to have no remedy under the act whore there 
was no heir, the remedy provided being against the heir and 
devisee jointly (c).] 

The first relaxation of this rigid doctrine (so adverse to the 
policy of a great commercial country) was the act 47 Geo. 3, 
0 . 74, which let in the claims of the simple contract creditors of 
a deceased person upon the real assets, i. e. the freehold estates, 
if tho debtor was at tho time of his decease {d) subject to the 
bankrupt laws. This act was tho fruit of tho persevering exer¬ 
tions of Sir Samuel Itomilit/j whoso labours in this righteous 
cause ore well known, and was all that those exertions were able 

(a) Parhffi' v. Dee, 2 Ch. Gas. 201. (r) Wilson v. Xnubley, 7 East, 128; 

Wilson y. Knubley, 7 East, 128; Hunting v. Sheldrake, 9 M. & Wei. 256. 
Coops y. Cresswell, L. R., 2 Oh. 112.; Tho aot 1 Will. 4, c. 47, supplied a 
extended to action of covenant by 1 remedy against the devisee aA^.] 

WiU. 4, 0 . 47. (d) Hitehon v. Bennett, 4 Mad. 189. 
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to wring from the legislature of that day. But what was denied chat. jclv. 
to the zealous advocacy of this able and upright lawyer, was 
conceded, without, it is believed, a dissentient voice, by the par¬ 
liament of Wniiam IV.,—a striking illustration of the change 
which public opinion had undergone on this subject. The act 3 & 4 Will. 4, 
3 & 4 Wijl. 4, c. 104, provided that after the 29th of August, 

1833, when any person should die seised of or entitled to any 
estate or interest in lands tenements or hereditaments corporeal 
or incorporeal, or other real estate, whether freehold customary- 
hold or copyhold, which he should not by his last will liavo 
charged with or devised subject to the payment of his debts, 
the same should bo assets, to bo administered in courts of equity^ 
for the payment of the just debts of such person, as well debts Real estates to 
duo on simple contract as on specially; and that the heir-at-law o? 

customary heir and devisees of such debtor should bo liable to 
all the same suits in equity at the suit of any of the creditors, ^ 
whether by simple contract or by specialty, as the heir-at-law or 
devisees wore theretofore liable to in respect of freehold estates 
at the suit of creditors by specialty in which tho heirs were 
bound (c). A proviso was added that in tho administration of Triority 
assets by courts of equity under the act^ creditors by specialty in spodaRy*^*^ 
which tho heirs were bound, were to bo paid in full befoin creditoru, 
creditors by simple contract, or by specialty in which tho heirs 
were not boimd (/); [but by stat. 32 & 33 Viet. o. 46, these —;Kinoo 
distinctions are wholly abolished; and all creditors whether by 
specialty or simple contract of persons dying after 1869 are pay¬ 
able pari passu out of his assets, whether these bo legal or equit¬ 
able {g ). Tho rights of secured creditors wore expressly saved {h ); 
but in the administration by tho court of the estate of an insol¬ 
vent debtor dying on or after 1st November, 1875, these rights 
are now subject to the rule in bankruptcy (»)]. 

During the period when real estate was not liable, unless Rifforonco of 
charged by its deceased owner, to pay his simple contract debts, 
of course it was a question of importance (and sometimes too of actaal charge, 
no small difficulty) to determine whether such charge were in 


[(«) The latter clause did not narrow 
the previous (charging) clause so as to 
exclude the case of a debtor dying 
without anheir, Evana\. Brown, 5 Beav. 
114; lFc/fo,9Hare,749. 

(/) Biehardaon v. Jenkina, 1 Drew. 
477. 

(y) 32 & 33 Viot. o. 46. Arrears of 
rent are a specialty debt within this 
act, Haatmga, 6 Ch. D. 610. As to 


the distinction between legal and equit¬ 
able assets, SCO Ch. XLVI, s. 1. 

(A) As to their rights generally, sco 
Maaon v. Bogg, 2 My. & Cr. 443. Right 
of distress for rent docs not make rent 
in arrear a secured debt, lie Coal Con- 
aumera Aaaociation, 4 Ch. D. 625. 

(t) 38 & 30 Viet. c. 77, s. 10: see 
Sherwin v. Selkirk, 12 Ch. D. 68. 
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CHAr. xw. 


General dircc* 
tion that debts 
shall be paid. 


What is in* 
cliided in a 
ohnrfre of 
“debts.” 


WHAT WILL CHARGE SEAL ESTATE 


point of fact created by the will of the debtor. [But the combined 
effect of the acts of Will. 4 and Viet, being to put all creditors 
whether by specialty or simple contract on an equal footing (k) 
the importance of the question is much diminished; since this 
was always the rule of equity under a general charge; and 
although there are other classes of creditors (1) whose priorities 
are untouched, they rarely como in question. One distinction 
however remains, viz.] that under the statutes the creditors have 
not (as in the case of an actual charge) any lien on the estate (m). 
If, therefore, it is parted with by the heir or devisee before the 
creditor has pursued his remedy, the estate cannot be followed; 
though the creditor’s lien under an actual charge is of no great 
value to him, since it does not prevail against a boh& fide pur¬ 
chaser for a pecuniary consideration; the well-known rule being 
that such purchasers are not bound to see their money applied 
in payment of debts under a general charge (»). Hence it is 
obvious that the inquiry whether real estate is or is not charged 
with debts by certain expressions in a will is not wholly pre¬ 
cluded even in regard to the wills of testators dying since 1869. 

Whether a general direction by a testator that his debts shEiIl 
be paid charges the real estate with the payment, is a point 
which has been much agitated from an early period (o). 


[(A;) So that now judgment against 
the executor by a simple-contract cre¬ 
ditor gives him priority over specialty 
creditors, Williams v. Williams, L. R., 
16 Eq. *270, provided it be obtained be¬ 
fore decree for administration, Parker 
V. Pingham, 33 Beav. 635. 

(Q See Wms. Exors. p. 996 sqq. 8th 
ed.J 

(»<} 4 My. & Or. 268. ||See also 
Ffpaekman v. Timbrcll, 8 Sim. 263; 
Piehardson v. Horton, 7 Beav. 112; 
Pimm V. Inaall, 1 Mac. & 6. 449.] 

(«) Sug. V. & P. 14th ed. 666. And 
where debts and legacies are charged, 
the exemption extends to both, and 
even, it seems, to annuities, [Page v. 
Adam, 4 Beav. 269, cit. 1 D. M. & G. 
650. 

(o) Under a charge of “ debts” in a 
will are included all liabilities to which 
the personal estate is liable; as, dam¬ 
ages for a breach of covenant occurring 
after the testator’s death; see Earl of 
Bath V. Earl of Bradford, 2 Ves. 687; 
Lomas v. Wright, 2 My. & K. 769 ; 
Willson ■^,*Leonard, 3 Beav. 373 ; Morse 
V. Tucker, 6Hare, 79; Eardleyy. Owen, 
10 Beav. 672 ; Bermingham v. Burke, 
2 J. & Lat. 699. So, a sum covenanted 
to be left by will (which is a specialty 


debt), Egre v. Monro, 26 L. J. Ch. 767; 
and the liability of an incumbent’s es¬ 
tate for dilapidations, see Bisset v. 
Burgess, 23 Beav. 278. The act 3 & 4 
Will. 4, c. 104, is equally extensive. 
Ex parte Hamer, 2 D. M. & G. 366. A 
charge of debts in an English will was 
held to include a debt secured by herit¬ 
able bond on a Scotch estate. Maxwell 
V. Maxwell, L. R., 4 H. L. 606. As to 
mortgage debts, see Ch. XLVI, s. 2 ad 
fin. Debts barred by the Statute of 
Limitations are not included, Burke v. 
Jones, 2 V. & B. 275. A claim though 
not statute-run may forfeit the benefit 
of a charge by laches, Hareourt v. White, 
28 Beav. 303. But a direction to deduct 
from a child’s share “debts” owing by 
her to the other children was held to 
include statute-run debts, the object 
being to make equal distribution, Poole 
V. j’oole, L. R., 7 Ch. 17. If a devise 
for payment of debts does not provide 
for such parent in a practicabte man¬ 
ner, it is within the statute of fraudu¬ 
lent devises, Hughes v. Boulbin, 2 Cox, 
170. A charm of the debts of another 
erson then deceased, includes all his 
ebts not barred at ^wdeatih, 0*Omnor 
V. Haslam, 6 H. L. Ca. 170. But qn. 
whether a charge of the debts of one 
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In an anonymous case in Freeman {p)^ it was held that the 
land was not charged in such cases; “ for, if that should he so, 
the debts of every testator would be charged upon his land, for 
there ore but few wills but have some such expressions, whereby 
the testator desires his debts to be paid.” 

A similar doctrine was propounded in Eyks v. Cary {q) ; but 
it seems to be irreconcileable with that of numerous other early 
authorities, in which a direction for the payment of debts 
generally,- or (though this is certainly stronger) for the payment 
of them out of the testator's estate^ has been held to onerate the 
real estate devised by the will. 

Thus, in Newman v, Johnson (r), where the testator said, “ JITy 
debts and legacies being first deducted^ I devise all my estate, both 
real and personal, to J. S.Lord Nottingham held that it 
amounted to a devise to sell for payment of debts. 

So, in Bowdler v. Smith («), where a testator devised as 
follows:—“ As to my temporal estate wherewith God hath blessed 
w<r, I give and disjwse thereof as followeth: First I will that all 
my debts be justly jmid which I shall at my decease owe; also I 
devise all my estate in Q-. to A.” This was all the real estate 
the testator had; and it was held that the will ’charged it with 
the debts. 


COAP. ZLV. 

Cases in which 
lands held no/ 
to bo charged. 


Expressions 
wmdi have 
been held to 
charge. 


“ My Mis 
heiny Jirtt 
deducted, I 
devise all my 
estate,” &o. 

“First, I will 
that all my 
debts bo 
paid,” 

“also I de¬ 
vise,” &c. 


And in Trott v. Vernon {t)^ where a testator devised in these Similar ex- 
words:— Imprimis I will and devise that all my debts legacies and 
funeral expenses shall be paid and satisfied in the first place: Item, 

I give and deviseand then proceeded to dispose of his real 
and personal estate : Lord Cowper held that, the testator having 
willed his debts, &c., to be satisfied in the first place, these words 
must be intended to give a preference to those purposes to any 
other whatever; and he held the real estate to bo charged. 

Again, in Harris v. Tngledew {u)f where the testator said, “As “As to my 
to my worldly estate, my debts being first satisfied, I devise the 
same as follows,” and then proceeded to devise eertain freehold 

tatii/led,** &o. 


[who survives tlie testator would in- 
diide debts contracted after the testa¬ 
tor’s death unless (as in Joel v. Mdh, 
7 Jut. N. S. 389, 30 L. J. Ch. 351) the 
trustees have a discretion. Whether 
the charge entitles creditorsof the third 
pei-son to interest depends on the terms 
of the will, Askew v. Tkompmi, 4 K. & 
J. 620 ; Poole v, Poole, sup. A charge 
of debts on one part of the personalty 
is confined to debts proper, llawkius v. 
Jlatck'uu, 13 Ch. D. 470.3 
(p) Frcem. Ch. Ca. 192. 


(y) 1 Vem. 457, 1 Eq. Ca. Ab. 198, 
pi. 3. 

(r) 1 Vem. 45, 1 Eq. Ca. Ab. 197, 
pi. 1. And see Harris v. Inylcdew, 3 P. 
W. 91; Paris v. (rardiner, 2 P. W. 187. 

(*) Pre. Ch. 261. See alse (Joombes 
V. Gibson, 1 B. C. C. 273. 

(<) Pro. Ch. 430, 2 Vera. 708, 1 Eq. 
Ca. Ab. 198, pi. 6. See also Bcaeheroft 
V. Beachcroft, 2 Vem. 690. 

(m) 3 P. W. 91. [See also Kit^ v. 
King, ib. 358.] 
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OBAP. XI.T. 


Lands 

charged under 
general direc¬ 
tion, though 
particular 
debts were to 
bo mid out 
of the first 
“fMowey” that 
was received. 


“ In the first 

S lacc I -will 
iiat all my 
just debts,” 
&o., bo paid. 


Debts to bo 
paid “ow# of 
my eitate'* 


Simple direc¬ 
tion that 
“debts bo in 
the first place 
paid.” 


and leasehold lands; Sir J, Jchjllf M. B., held that nothing 
was devised until the debts were paid. He thought it w»uld 
have been suflBcient though the word “ first” had been omitted. 

So, in Hatton v. Nichol where the testator commonoed his 
will tlms:—“As to iho worldly estate with which it hath pleased 
Qod in lus abundant goodness to bless me, I give devise and 
dispose thereof as followeth: Imprimis I will that the charges of 
my funeral and all debts uhich shall he owing by me at the finie of 
my death be justly paid and safifed, especially that due to my 
poor carriers, which I will shall ho discharged out of the first 
money of mine that shall be receivedand then he proceeded 
to devise his real estate to certain uses. Lord Talbot held that 
the debts were well charged upon the real estate. 

Again, in Stangor v. I'ryon {y), whore the words were, “ Ju 
the first place I mil that all my just debts and funeral expenses be 
fully jiaid and satisfied and the testator then devised copyhold 
lands: Sir T. Sewelly M. B., hold the copyholds liable to the 
debts. Kay v. Townsend (s), decided about the same period, is 
to the same oifcct. 

In Legh v. Earl of Warrington (ff), a testator thus commonoed 
his will:—“ As to my worldly estate which it hath pleased God 
to bestow upon me, 1 give and dispose thereof in manner fol¬ 
lowing ; that is to say. Imprimis I will that all my debts which 
I shall owe at the time of my decease bo discharged and paid 
out of my estate” {b) ; and he then proceeded to dispose of his 
real and personal estate, expressly charging the former with an 
annuity. It was contended that those were merely the usual 
introductory words, and did not indicate an intention to charge 
the real estate; but the House of Lords, affirming a decree of 
Lord Kingy held tho real estate to be charged. 

This case has always been regarded as a loading authority. 
It was recognized by Lord Ilardwicke in Earl of Godolphin v. 
PenneeJi (c), and by Lord Loughborough in Williams v. Chitty {d). 

So, in Kentish v. Kentish (e)y whore the testator said, “ M'rst 
I will that all my just debts shall in the first place be paid and 
satisfied. Item—I give and bequeath; ” and went on to devise 
his real estate; Bullery J., held it to be charged. 


{x) Cas. t. Talb. 110. 

(y) Seo Mr. Satthby*a note to Tiott 
V. I'emoa, 2 Vcm. 709. 

(s) Ibid. 

la) 1 B. P. 0. Toml. 611. 

(6) These words are added from 
JieU*$ Suppl. to Yes. 361. 


(r) 2yeB.271. As this case is rather 
loosely stated, and seemed very little 
to illustrate tho general doctrine, it has 
been omitted. 

(rf) 3 Yes. 662. 

(t) 3 B. 0.0. 257. 
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In KightUy v. Kightley (/), too, Sir M. P. Arden, M. R., amp. xzr. 
assumed that debts were charged on the real estate by the Lord Jfvm- 
words, “First I will and direct that all my legal debts legacies 

1 i* 1 1111 <.11 .1 1 <. A 1 II ® 1 . 1 of the effect 

ana funeral expenses shall bo fully paid and satisfied, which of a general 
were followed by a direction to the testator’s executors about ^heotion. 
his fimeral, and a devise of his lands. But the legacies (g) ho 
hold were not charged by these words. 

So, in Shallcross y. Findcn (//), where a testator began his will After pay- 
thus:— “After payment of my jmt debts funeral expenses and the 
expenses of the prohate hereof {i) as likewise of my testamentary 
articles I give and bequeath unto ” II. 60/., “ and as to such 
expectancies in fee,” &o.; and the testator then proceeded to 
devise his interest in certain lands; Sir li. P. Arden, M. R., 
held that the real estate in question was charged with the debts. 

The words “ after payment of my debts,” ho said, meant that 
the testator would not give anything until his debts were paid. 

With singular inconsistency, however, the same Judge in 
Hartley v. Ilurle {k) assumed, in the discussion of another ques¬ 
tion, that a general direction by a testator that his debts funeral 
and testamentary expenses should be paid, was a direction to 
his executors, the persons who take the personal estate, to pay 
them. 

In Williams v. Chitty (/) a testator ordered and directed all Morodii-oction 
his just debts and funeral expenses to be first paid; and then &c., should bo 
proceeded to devise his real estate. Lord Loughborough's first P“^- 
impression was that the real estate was not charged; but he 
ultimately came to a different conclusion upon the authorities, 
which he considered had established the rule, “that wherever 
there is mention of debts in a will, and that will devises real 
estate, that shall throw the debts upon the real estate.” 

Next in chronological order is Clifford v. Lewis {m), whore a “I will that 
testator commenced his will by saying, “I will and direct that &c 
my just debts funeral and testamentary expenses he paid and satis- “be paid.” 
fiedP He then, after some recitals, bequeathed an annuity to •. 
his wife, charging his real estate in certain counties therewith; 
and went on to dispose of the rest of tho real and personal estate. 

Sir J. Leaeh, V.-O., said, “ Tho question is whether tho expros- 

(/) 2 Ves. jun. 328. Kidney v. Comsmaker, 12yeB. 136, pout; 

Q) As to tho distinction between [_Tompkin» v. Tompkins, Pro. Ch. 397.] 
them, see post, this s., ad fin. (^] 5 Yes. 545. 

(*) 3 Ves 738. (0 3 Vqa. 645. 

(i) For a similar egression, sco (in) 6 Mad. 33; [^Bradford v. Foley, 

Batson v. lindegreen, 2 B. C. C. 94 ; 3 B. C. C. 351, n.] 
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to be paid 
“first,” or in 
the first place. 


Ciroiunstanco 
of devisee 
being ap> 
pointed ex- 
eeutrix. 


sion with which he has commenced his will imports a general 
and primary purpose that the payment of his debts funeral and 
testamentary expenses should precede the subsequent disposi¬ 
tions which he has made of his property. In Mnch v. Mat- 
tcrslcy («) the will began thus: ‘ First I direct that my debts, 
&c. be paid.’ In Legh v. Warrington^ ^Imprimis I direct my 
debts to be paid.’ Both these wills must be read thus: ‘ In the 
first place I direct my debts to be paid.* This testator has in 
fact first directed his debts to be paid; and I cannot attribute 
to him a different intention because in the form of the expression 
ho has not remarked that it was in the first place f 

Sir J. Leach here seems to have treated the question before 
him as lying within a veiy narrow compass, namely, whether a , 
direction inserted at the commencement of the will was equiva¬ 
lent to an express direction to pay “ in the first place; ” though 
it is not a little singular that on a subsequent occasion (o), he 
referred to Clifford v. LewiSy as distinguished from the one before 
him by the circumstance, that the testator’s debts were directed 
in the first place to be paid. In some of the early oases, reliance 
was undoubtedly placed on expressions of this nature; but most 
of them proceeded upon the broad ground that a general direc¬ 
tion that debts should be paid with or without such concomitant 
expressions, and whatever was its position in the will (p), charged 
the real estate. The words “ in the first place,” indeed, as here 
used, it is submitted, are merely introductory words of form, 
denoting the commencement of the testamentary act (g), or, if 
they have any meaning, only denote the order of payment, not 
the fund out of which payment is to be made. 

Some stress certainly was laid on a phrase of this nature in 
the subsequent case of Ronalds v. Felt ham (r), where a testator 
commenced his will in these words : “ First I direct all my just 
debts and funeral expenses to be fuUy paid and satisfied; ” and 
then proceeded to dispose of all his copyhold freehold and 
leasehold estates and aU his other property among his wife and 
children. Sir T. Phimery M. B., held that the real estate was 

(u) at. 7 Ves. 210, stated 3 Bush, cision. See the case mentioned again, 
346, n. The testator directed that his post, p. 697. 

debts and fanenU expenscs-tshotdd be (o) See Douce y. Lody TarringUm, 2 
paid by his executrix,] and then de- My. & K. 600. 

vised his real estate to his wife for life, {p) That the position of such clauses 

tehom ho appointed executrix. The cir- is immaterial, see Ridoui v. Dowdingy 1 

cumstance of the devisee being ap- Atk. 419; ClarTt'r. SeweUy'SMk..^^. 

pointed executrix was, in Lowell y. (f) SeeRfM^onv.Roo^A, 4Mad. 161. 

RobWiSy 7 Ve^. 211, considered by Sir \r) T. & B. 418. 

JF. Grant as the ground of the de- 
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charged, observing, in reference to the argument upon the word chap. xlv. 
“first” in this will being nothing more than the ordinary 
technical form of introductory words, that hero it was not 
followed by other words denoting succession, such as secondly, 
thirdly, &o. 

But a more sensible view of this point was taken by Sir X. 

8/iadiceiiin Graves v. Graves («), where ho said, “I do not think 
that the charge is mdde to rest on the mere circumstance that the 
testator has used the words ‘imprimis’ or ‘in the first place;’ for, 
if a testator directs his debts to bo paid, is it not, in eifeot, a 
direction that his debts shall be paid in the first instance?” 

InX 'Via V. Ironmonger (^), we have another instance of real 
estate being held to bo charged by a general direction at the 
commencement of the will without the words “ in the first place,” 
and that too by Sir J. Leachy whose reliance on such words has 
been already the subject of comment; though he certainly does 
not appear to have uniformly maintained the efficacy of a general 
direction, as appears by Bonce v. Lady Torrington («), where the Roul estate 
testator, after directing all his just debts funeral and other charg^*^by'*° 
incidental expenses to he paid with all convenient speed after i^oueral intro- 
his decease, and confirming his marriage settlement, devised all 
his real estate to trustees (whom he also appointed executors) 
and their heirs, upon trust to pay his wife an annuity, and upon 
the further trusts therein mentioned. By a codicil the testator 
directed that his trustees should, out of the rents arising from 
one of his estates, pay his wife’s annuity, and also an annuity 
to his son, and apply the sui'plus in discharge of the' simple 
ooutract debts owing by him (the testator). One question was, 
whether the other estates were charged with the testator’s debts 
by the effect of the general direction at the commencement 
of his will. Sir J. Leachy M. E., decided in the negative: he 
intimated the strong inclination of his opinion to be, that the 
introductory words had no such effect, but that it was unnecessary 
to decide the question upon that ground, os it was plain from 
the codicil that the testator did not intend a general charge 
upon his real estate, for by that codicil he directed the surplus 
o^y of a particular estate, after pa 3 anent of the annuities, to be 
applied in payment of the simple contract debts. 

Of this ease. Sir L. Shadicell in Graves v. Graves (x) observed. Sir z. Shoi- 
that it seemed to have been an amicable decision and to have of 

Douce V. Lady 

E 8 Sim. 65. Hardwick, 1 My. & K. 396,402.] Torrington. 

2 B. & My. 631. [Seo also King (u) 2 My. & K. 600. 

ffMon, lY.&B. 260,274; Walter v. (x) 8 Sim. 66. 
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Recent cases 
in which, real 
estate held to 
bo charged by 
general 
words. 


General ob¬ 
servations 
npon tho 
oases. 


been mode without sufficient consideration. Indeed, so for as 
it denied effect to general introductory words, the case directly 
clashes with the preceding authorities, to which may now be 
added several more recent cases, which preclude all hesitation in 
affirming the rule to be, that, subject to the question presently 
noticed, a general direction to pay debts, in whatever part of 
the will containod {y)j operates to throw them on the testator’s 
real estate. 

Thus, in Ball v. Harm (z) a will which commenced with the 
following words—“ First I direct all my just debts funeral and 
testamentary expenses and the charges of tho probate of this 
my will to be paid;” and then contained pecuniary legacies 
and devises of real estate—was held by both Sir L. Shatlnrll 
and Ijord Cottenham to charge the testator’s real estate. 

So, in Jlardiny v. Grady (a) a similar construction was given 
by Sir B. Sagden to the following concluding passage in a will: 
“ I desire that all my just debts be paid as soon os conveniently 
after my decease.” In this case there was the peculiarity that 
the will embraced real estate only, but tho Chancellor’s remarks 
render it probable that his adjudication would have boon tho 
same if the will had included personalty. 

So, in Parler v. Marchant {b)^ Sir K. Bruce^ V.-O., treated 
it as clear that real estate was charged by the following words; 
“ I direct in the first place all my debts to be paidtho will 
then proceeding to dispose of personal, and ultimately of real 
estate. 

Such, then, is the long line of cases in which it has been held 
that a general direction by a testator that his debts shall be paid 
charges them upon his real estate. Though certainly in some of 
the wills there were expressions which might fairly be considered 
to sustain tho construction independently of any such doctrine. 


Uf) Antci, p. 688, n. (p). 

(e) 8 Sim. 485, 4 My. & Cr. 2G4. 
In this cose, and in bhaw v. Boner, 
1 Kee. 559, tho doctrine that a geneial 
direction to pay debts charged them on 
the real estate was treated os too clear 
for discussion, the only contest being 
whether such a charge conferred an 
implied authority to soU on the person 
taking the legal estate subject to cer¬ 
tain trusts, which was decided in the 
afElrmative. [See also Goelmg v. Cat ter, 
1 CoU. 644 ; Mather v. Not ton, 17 Jur. 
309, 21 L. J. Ch. 16; Ihe d. Jonee v. 
Hughes, 6 Ex. 223. In this lost case 
it was decided at law that a simple 
charge of debts did not give the execu¬ 


tor not taking tho legal estate a ^wer 
of sale. Bobinaon \.Lou,ater, 17 Ueav. 
692, and Wrigky v. StjKea, 21 Beav. 337, 
are contra; and sec Colyer v. FmchJh 
H. L. Ca. 906; Conerv. Cartwright, L. 
R., 7 H. L. 737; Sug. V. & P. 662 n. 
14th ed.; Hayes and Jarman Cone. 
Wills, 584, 8th ed., and 2 Jur. N. S., 
Fart 2, 68. But see now 22 & 23 Viet, 
c. 35, ss. 14 to 18 ; Jle Clay and Tethy, 
W. N. 1880, p. 136.] 

(ff) 1 D. & War. 430. 

(4) 1 T. & 0. 0. 0. 290; Shaw v. 
Borrer, 1 Eee. 669. See eHiio Prtee v. 
Not th, 1 Phil. 85; [per Lord Catma, 
Coraery. Cartwright, 7H.L. 734.] 
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« 

it seems to bo generally admitted tbat the Courts have allowed chap. xlv. 
their anxiety to prevent moral injustice by the exclusion of 
creditors, “and that men should not sin in their graves,” to carry 
them beyond the limits prescribed by established general prin¬ 
ciples of construction; though Lord Alvanky^s observation in 
8hallcros8 v. Findeti (c), that the restricting the direction to pay 
to personalty renders it nugatory, that being before liable, is not 
without weight. 

The only doubt which the preceding authorities admit of is, Absence of 
whether a general direction that debts shall be paid will throw uumUon^of”^ 
them on real estate when contained in a will the dispositions of »'ealty. 
which are otherwise confined to personalty; for it is observable 
that in all the cases which have yet occurred the will appears to 
have embraced real estate. The total absence of any devise or 
mention of realty would certainly bo a new feature; though, 
considering the strong tendency of the recent cases in favour of 
such charges, it seems unlikely that any distinction of this 
nature will be established. So long ago as Shallcross v. Finden (c) 
we have a dictum of Sir li. P. Arden which seems to bear upon 
the point under consideration : “ I am very clearly of opinion,” 
said this able Judge, “that whenever a testator says that his 
debts shall bo paid, that will ride over every disposition, either 
against his heir-at-law or devisee.” 

The rule, however, scorns to be subject to two material ex- Exceptions to 
ceptions. First, where the testator, after generally directing 
his debts to be paid, has provided a specific fund for the purpose. 

Thus, in Thomas v. Pritncll (d), whore the testator first Wlicretosta- 
ordered all his debts to be honourably paid immediately after propriatwl'a 
his decease; and in a subser^uent part of his will devised certain 
hereditaments, excepting If. and Ji.f to trustees, upon trust out dobtof&c? 
of the money arising by the sole to pay and discharge his debts 
funeral expenses and all legacies given by that will or any other 
writing under his hand. He afterwards directed that H. and E. 
should bo in the first place for payment of the legacies mentioned 
in his wiU. Sir J. StrangCy M. E., held that II. and E. were 
not subject to the payment of debts. Though on the first part, 
he said, the Court might take the whole real estate to be charged 
with debts, yet as there was no express lien on the real by these 
general words, and afterwards the testator appropriated certain 
part of his real for debts {and legacies) y and other part for 
legacies, it was too much to lay hold of the general words to say 

(i), 3 Ve8. 739. {d) 2 Vos. 313, 
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that the whole should he charged with payment of debts. It 
could he done only hy implication on the general words, which 
might he explained afterwards, and that implication destroyed. 

So, in Palmer v. Graves (e), whore the testator commenced his 
will with the following words: “ In the first place I direct my 
just debts funeral expenses and the charges of proving this 
my will to he duly paid;” and then proceeded to dispose 
specifically of certain freehold and leasehold property. The 
testator gave to his son A., his heirs, executors, administrators 
and assigns, all the residue of his real and personal estate, with 
the rents and profits of his freehold and leasehold hereditaments 
up to the quarter day next ensuing after his decease, tchich rents 
and profits he charged icith the payment of his debts funeral 
expenses^ and the charges of 2n'oving his will; and the testator 
appointed A. executor. Lord Langdale^ M. E., hold that the 
real estate was not charged hy the introductory words, as the 
general charge hy implication was controlled hy the specific 
charge in the subsequent part of the will. 

[And in Corser v. Cartwright (/), where a testator first devised 
all his debts funeral and testamentary expenses to ho paid as 
soon as conveniently might he; then made numerous bequests 
and specific devises; and as to certain freehold estates therein 
mentioned, including the B. estate, and all the residue of his 
real and personal estate, subject*to and chargeable with his just 
debts funeral and testamentary expenses and legacies, he de< 
vised the some to J., and appointed J. and S. his executors; it 
was held hy James and Mellishf L.JJ., that the implied charge 
was inconsistent with and must give way to the specific charge, 
according to the maxim expressum facit cessare taciturn, and 
consequently that J., the devisee of the specifically charged estates 
and one of the executors was the proper person to raise money 
to pay the debts, and not the two executors under the implied 
charge.] 

However, it is clear that a charge created hy general intro¬ 
ductory words is not controlled hy a subsequent passage 
furnishing conjecture only of a contrary intention, and not 
actually inconsistent with such charge. As.where (< 7 ) a testator, 

(«) 1 Kee. 546. [See also Douce t. 7 H. L. 731. Note that Lord Caime 
Lady TorrmgUtn, 2 Mf. & K. 600, ante, there (740) says the estates not speoi- 
689 ; L^h v. £arl of Warrington., 1 B. fically charged were devised apparaatly 
P. C. Tend. 611, cit. 2 Yes. 272, and in strict settlement.! 

Belt'a Suppl. 361. (^) Brice v. North, 1 Phil. 86, [re- 

(/) L. B., 8 Ch. 971. Affirmed in versing 4 Y. & G. 609. **The direo- 
D.T. on independent groimds, L. B., tion as to the personal estate, which is 
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after willing all his just debts funeral expenses and the charges oiup. zx.v. 
of proving his will to be paid, devised real estate, and gave Not affected 
some legacies, and then proceeded to bequeath all the residue 
of his personal estate, afto' and subject to the payment of all re8iduaiy^»»> 
his just debts funeral and testamentary expenses and the legacies estate, 
therein-^be/ore bequeathed. Lord Lyndhursty 0., held that the 
latter words were not inconsistent with an intention to charge 
the real estate as an auxiliary fund; observing, that courts of 
equity had always been desirous of sustaining such charges for 
the benefit of creditors; and the presumption in favour of them 
was not to be repelled by anything short of a clear and manifest 
evidence of a contrary intention. • 

And Sir L. Shadwellj V.-C., came to a similar conclusion on 
a special and very inaccurately framed will in Grares v. Graces {h). 

[Again, in Taylor v. Taylor (*), Sir L. Shadwell decided that a -—notby 
direction that all the testator’s just debts and funeral expenses ciHc 
should be fully paid and satisfied, was not out down by a sub- ticukr^kuds* 
sequent charge of specific sums on particular estates. And in 

Forster v. Thompson {k) it was held that no such result followed- or on nil 

from a subsequent charge of a specific debt on a specified estate estates.^ 
which appeared in fact to be the testator’s only real estate. 

And in Jones v. Williams (/), where a testator began by Whether 
directing his debts funeral and testamentary expenses to be cX” 
paid, and provided that in aid thereof the purchase-money of controls pro- 
an estate which he had lately sold and a debt due to him from chargo do- 
A. should be applied for that purpose; and he devised liis 
property called T. to his wife and her heirs, in trust to sell and of will, 
apply the proceeds in further aid and discharge of his debts, and 
then specifically devised other lands, and personalty to his wife 
and daughter, and directed certain articles to bo kept as heir¬ 
looms ; Sir J.K. Bruce said that, without intimating either assent 
or dissent as to the cases of Douce v. Lady Torrington and Palmer 
V. GraveSy he was of opinion upon that will that there was at the 
commencement of it, plainly expressed, an intention to charge 
all the- property with all the debts, and that the following parts 
of the will did not contain any sufficient indication of a contraiy 
intention; and therefore that, whatever might be the order of 


[by law liable to those burdens, is mere 
redundanoy, affording no inference of 
any definite purpose:” Per I*hmer, 
V.-O., Noel V. fFeeton, 2 V. & B. 272.] 

(A) 8 Sim. 43. 

[(i) 6 Sim. 246. Sec also Clifford v. 

J.—VOL. II. 


Lewis, 6 Mad. 33, ante, 687. 

(k) 4 D. & War. 303; see also Cross 
V. Kennington, 0 Boav. 150; Normay v. 
Borradaile, 10 Beav. 263. 

(0 1 Coll. 166, 8 Jur. 373.] 


Q Q 
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[precedence in which the testator considered the property charge¬ 
able, all the property was charged. The point, however, was 
not open, to his decision.] 

And here, it should he observed, that the doctrine of the pre¬ 
ceding exception extends only to charges on real estate created 
by general and ambiguous expressions; for, of course, a clear 
and explicit charge on real estate is not liable to be controlled 
by an express appropriation of particular lands to the purpose (m), 
or a qualified charge of the real estate in the same will («). 

The second exception to the general rule under discussion 
occurs where the debts are directed to be paid by executors^ in 
which case, unless land be devised to them, it will be presumed 
that payment is to be made exclusively out of funds which, by 
law, devolve to the executors in their representative character. 

Thus, in Brydges v. Landen (o), where the testator commenced 
his will as follows:—“ Imprimis that all my debts and funeral 
charges and expenses be, in tho first place, paid hy my executrix 
hereinafter named: then as to my real and personal estate, I 
dispose of as followsand, after making such disposition, he 
charged and made liable all his real and personal estate with 
two sums of 150/. to each of his daughters. All the cases were 
considered by Lord T/iurlow, who was clearly of opinion that 
the real estate was not charged.’ 

It is remarkable that this decision did not in some degree 
abate tho confidcnco with which Sir M. P. Arden and Lord 
Loughboroughf tho fonner in Kightley v. Kighiley { 2 ^) and 
Shalkross v. Findcn {q), and the latter in Williams v. Chitty (r), 
insisted that a general direction that debts should be paid 
charged the real estate, inasmuch as it seems to have been 
decided by Lord Tlmrlow without allusion to the circumstance 
that the direction to pay was to the executors. The case was 
afterwards followed, however (but with the same apparent dis¬ 
regard of this peculiarity), by Sir R. P. Arden himself. 

Thus, in Keeling v. Brown (s) the words were, “ Imprimis I 
wHl and direct that all my just debts and funeral expenses be 
paid and discharged as soon as conveniently may be after my 

(m) Ellison v.Airet/, 2 Yes. 668; Coxe stance that the debts -were to be paid 
V. Bassett, 3 Yes. 185; [iVoci v. Weston, by the executrix -was considered very 
2 Y. & B. 269; Wrigley v. Sykes, 21 important.] 

Beav. 337 .] • tp) Ante, 687. 

Crallan v. Oulton, 3 Bear. 1. Iq) Ibid. 

( 0 } [3 Buss. 346, n.l, cited 3 Yes. ir) Ibid. . 

650, [where it is said that tho circum- («) 6 Yes. 369. 
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decease hj my execntru and executors hereinafter named. Item chap. *!.▼. 
I give devise and bequeath unto J. all that my messuage,” &o.; Dizeoiion to 
and, after other devises, and giving his wife an estate for life 
part of the real estate, the testator appointed his wife and two not to charge 
other persons (who took no interest in the real ©state) executrix 
and executors. Sir R. P. Arden, M. R., said he could not, 
with all the disposition he always felt to give such a con¬ 
struction to wills as should make testators honest, construe this 
into a charge upon the real estate; it would he a violence to all 
language, and making a will for the testator. 

Again, in Powell v. Robins {t), where a testator first domed 
that all his just debts and funeral expenses might be satisfied 
and paid by his executors therein named as soon after his decease 
as might be, and then gave certain leasehold premises to his 
wife, and afterwards devised a freehold estate to his son D., and 
appointed W. and Gr. executors. Sir W. Grant, M. R., upon 
the authority of Brydges v. Landen (u), Williams v. Chitty [x), 
and Keeling v. Brown (y), hold that this estate was not charged, 
inasmuch as no real estate passed to the executors who were 
directed to pay. 

Again, in Willan v. Lancaster (s), where a testator directed 
that his debts should bo paid by his executors, and “ then ” 
devised his lands, it was contended that the word “then” was 
equivalent to after jyayment of the debts {a) ; but Sir J. 8. Copley, 

M. R., held that it was merely used in the sense of further, and 
that the debts were not charges on the real estate. 


Where, however, the executor is devisee of real estate, a Dwtinction 
direction even to him to pay debts or legacies will cast them 
upon the realty so devised. Thus, in the early case of Awbrey ®*^*‘’* 

V. Middleton {b), where a testator gave several legacies and 
annuities, to be paid by his executor, and then devised all the 


(0 7 Ves. 209. 

Ante, 694. 

(f; Ante, 587. But tliis was a deter¬ 
mination the other way, the direction 
being general, and not expressly to the 
executors. Lord Loughborough's argu¬ 
ments at the hearing, indeed, pointed 
to the conclusion that it was not a 
charge; but he afterwards decided the 
contrary, upon the authoritios. 

'(y) Ante, 694. 

h) At the Bolls, 14th Not. 1826, 
MS., 3 Russ. 108. See also Braith- 
waits y. Britain, iKce. 206; (but where 
it is observable that toe direction to the 

Q 


executors to pay the debts, on which 
Lord Langdale relied in his judgment, 
does not occur in tho will, os reported:) 
[and Wisden v. Wisden, 2 Sm. & Gif. 
396.1 

(a) As to this expression, see ante, 
687, and Vol. I, p. 820. Tho ar^piment 
foimdcd on tho word “then,” in tills 
case, very much resembles that which 
lays stress on tho words “imprimis,** 
“in tho first place,” as to which sec 
ante, 688. 

(i) 2 Eq. Ca. Ah. 497, pi. 16, Vin. 
Ab. Charge (D), pi. 16; [see 7 H. L. 
Ca. 701.] 

2 
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rest and residue of his goods and chattels and estate (c) to his 
nephew (who was his heir-at-law), and appointed him ettecutor of 
Im mil; [the will also contained an express devise of some 
lands to another person;] Lord Cowper held the. real estate 
devised to the executor was chargeable with the legacies and 
annuities in aid of the personal estate. 

So, in Alcocli v. Sparhawk (rf), the testator devised certain lands 
to A. (his heir-at-law) and his heirs; he then gave a legacy to 
B. to ho paid by his executor within five years after his decease; 
and appointed A. sole executor of his will, desiring him to see 
the will performed; it was held that the legacy was charged 
upon the land devised to A. 

So, in Barker v. Duke of Devonshire (<?), where a testator 
devised all his real and personal *estate unto and to the use of 
several persons, their heirs, &o., in trust hy sale or mortgage 
thereof to pay whatsoever he should thereafter hy will or codicil 
appoint. Ho then appointed these persons his executors, and 
proceeded to direct that his just debts funeral expmsm^ 8^c. 
should be paid by his executors^ and devised the residue of his 
estate (after giving several specific legacies) to his son. Sir W. 
Grant hold that this authorized a sale for the payment of 
debts, though it was contended that the direction being to the 
executors shewed the intention of the testator to confine it to 
personal estate. 

Again, in Jlenvell v. Whitaker (/), where a testator directed 
that all his just debts and funeral expenses should be paid by 
his executor thereinafter named, and then gave all his real and 
personal estate to his nephew A., his heirs, executors, adminis¬ 
trators and assigns, and appointed him executor: Sir J, Leach^ 
M. B., decided that the direction to the nephew to pay the debts 
operated to charge all the property, both real and personal, 
which he derived under the will. 

[And even where the land is devised to the executors upon 
trust for other persons, it seems the effect is the same. Having 
the estate, and being charged with the payment of the debts, 

(c) As to tbo operation of this word the constniotion is not varied by renun- 
to carry the real estate, [and as to the ciation of probate by the person named 
controlling effect on woms prim& facie executor, Lypet v. Carter^ 1 Vos. 499; 
including realty of appointing the de- and per Loiri Thurlotc, 1 Ves. jun. 446.] 
viseo executor, see ante, Ch. XXTI.] (<.>) 3 Mer. 310. 

(d) 2 Vem. 228, 1 Eq. Ca. Ab. 198, (/) 3 Buss. 343. See also Dover y. 

pi. 4. Slee also Ooodriyht d. Phipps v. Gregory^ 10 Sim. 393 ; [Harm t. Wat- 
Alien^ 2 W. Bl. 1041; Doe d. Pratt v. kins, Kay, 438; Cross v. Kennington, 9 
Pratt, 6 Ad. & Ell. 180; [Elliott y. Bear. 160 (aided probably by gift of 
Ilaneoek, 2 Vem. 143; and of course “ residue,” see post, p. 603). 
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[they are to consider the creditors as having the first claim chap. xlv. 
upon the trust. Thus, in Bormmj v. BotraikUc {g)y where a 
testator commenced by giving all his property to his wife: he 
next appointed her and two others executors, and “ to them his 
executors ” gave certain real estates in tnist for his wife and 
children, and concluded thus, “ my executors are charged with 
the payment of my just debts,” Lord LamjdnlCy M. 11., held 
that the real estates were charged with the debts.] 

It is di£6.cult to reconcile with this hue of authorities the case 
of Parker v. Fearnleg (^), where, a testatrix having directed 
legacios to be paid by her executor, to whom she devised all her 
real estates in fee, and also the residue of her personalty, after 
payment of her debts and funeral expenses. Sir J. Leach ^ V.-C., 
held that the pecuniary legacies were not charged on the real 
estate devised to the executor. 

As this case was prior to, it must be considered as overruled Itemark on 
by HenvcU v. Whitaker [and the subsequent cases cited above], j^carnl^j, 
with which it is clearly inconsistent. Neither Aichrcy v. MuU 
dlcton nor Akock v. Sparhaick was cited to, or noticed by, the 

V.-C. 

And the circumstances that the estate given to the devisee is Effect where 
an eetate tail, and the direction to pay the debts is connected paid*i!5Jtoiiuut 
by juxtaposition with the bequest of the personalty and the ^ *‘5* 

appointment of executor, and separated by several intervening 
sentences from the devise of the lands, are, it seems, immaterial. 

Thus, in Cloicddeg v. Pelham {i), where a testator devised 
land to A. and the heirs of his body, remainder over; and in 
another part of his ^vill gave to A. all the personal estate, and 
appointed him executor, ivilling him to pay the testator's debts; it 
was held that the real estate was charged. 

It is not equally clear, however, that a direction to an executor Whoro by 
to pay debts, would have the effect of charging lands devised to 
him/w life only. Undoubtedly in v. Hatfersley {k) the real 
estate was held to be charged under circumstances of this 
nature; but it does not appear that the fact of the executrix 
being a devisee for life of the real estate had any influence upon 
the Court; and as the case was decided when a general direction 
to an executor to pay debts might possibly have been considered ^ 
sufficient to charge them upon real estate not devised to the 

[(y) 10 Bear. 263. tiHao Sartland (i) 1 Yem. 411, 1 '£q. Ca. Ah. 108, 

V. Murrell, 27 Bear. 204.] pi. 2. 

(A) 2 S. & St. 692. (A) 3 Buss. 346, n. 
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p,xemior (the doctrine upon the subject being more lax and the 
distinctions less defined than at present), the case cannot be 
relied on as an authority on the point above suggested. [Doe d. 
Ashby V. Baines (/), in which it was decided upon a siinilar will 
that the real estate was not charged with debts, is not more 
satisfactory as an authority on the point; the Court of Exchequer 
appearing to deny the efficacy in any case of a direction to the 
executor to pay debts for the purpose of charging the real estate 
devised to him. None of the cases in Chancery noticed above 
were cited. However, in Harris v. Watkins (m), Sir W. P. 
Woodf Y.-C., though he said it might be argued that it was not 
a probable intention of the testator to effect a charge on a life 
estate by such a direction; yet as the executor had an absolute 
interest in the residuary real estate, as well as a life interest in 
a specific portion, decided that both were charged with debts, 
the residuary estate being first liable. And in Cook v. Dawson (w), 
under a direction to the executrix to pay the debts, followed by 
a devise to her for life, with remainder over, Sir J. Romilly, M. R., 
while holding that the fee was not charged, expressed a clear 
opinion that the life estate was.] 

It is quite clear, however, that a limited estate devised to 
one of several executors in the testator’s lands will not be 
charged with debts, under a direction to the executors to pay 
them (o). Indeed, such is clearly the rule even where an 
estate in fee is devised to one of several executors. 

Thus, in Warren v. Davies {p)y where a testator directed 
that his debts and legacies funeral expenses and testamentary 
charges should be paid by his executors thereinafter named; 
and, after directing certain real estates to be sold by his executors 
on the decease of his wife, he devised certain messuages and 
lands to his son Thomas Davies in fee, and gave him the 
residue of his real and personal estate. The testator appointed 
Thomas Davies and another executors. Sir J. Leach, M. B., 
held that the estate devised to Thomas Davies was not to be 
considered as charged with the debts and legaOies directed to be 
paid by the executors, merely because the devisee happened to 
be one of the executors. And the same rule seems to have been 
again acted upon by the some judge, though without any dis- 

2 Q. & B. 23. referred to does not appear. Affirmed 

Kay, 438, 447. os to the fee, 3 D. F. & J. 12^ 

M 7 Jur. K. S. 130: since reported M Keelinay. Brown, 6 Tm. 369. 

29 Beav. 123, 'where the (pinion above (p) 2'My. & 49. 
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tinot recognition of this ground of decision, in TFasse v. JIes~ ceap. xly. 
lington (q). 

[In the case last named some real estate was given to each of Eff^t where 
the executors, hut more to one than to the other. This in- ^jS^tosevo- 
equality has been thought to afford an argument against their executors; 
being intended to bear the debts in equal proportions (r), as they 
would do under a charge. Indeed, the rule has never been 
applied to separate gifts to several executors. . And though the — where 
gift to the exeoutors is one and undivided, the implied charge th^reuityts 
may be rebutted by the context; as, if part only of the real exocutora^^ 
estate is given to them, and other parts to other persons; in such 
a case the distribution of the estate may be such as to make it 
very improbable that the testator intended that the former part 
should be charged, and the latter not («); especially if the part 
given to the executors is not for them beneficially, but in trust 
for other persons. Thus, in lie Bailey (1), where a testator 
directed his debts funeral and testamentary expenses to be paid 
by his executors thereinafter named, and appointed A. and 13. 
trustees and executors of his will: lie then gave a siicoifio part of 
his real and leasehold property for the benefit of each of his six 
children, the sons’ portions being devised to them directly, and 
the portion of each daughter being devised to the trustees .upon 
trusts for the daughter and her children. (The portion of one 
daughter consisted of leaseholds only, but this attracted no 
attention.) And the residue of his estate real and personal ho 
gave to the trustees, in trust to sell and hold the proceeds 
for his widow during her life, and afterwards for his said six 
children in equal shares. Bry, J., said, “ The conclusion that 
the real estate settled upon the daughters and their children is 
charged with the payment of the testator’s debts, while that 
which is devised to the testator’s sons beneficially is not so 
charged, would not be in accordance with the equality which 
one would expect to find when a man is making a provision for all 
the members of his family. Looking at the residuary clause, it 
appears to have been the intention of this testator to divide his 
property equally among his children.” lie added, that in all 
the cases where the real property given to the executors was hold 
to be charged, they were devisees of the whole real estate, so that 
the entirety of the liability was thrown on the entirety of the 

(ff) 3 My. & K. 495. (») Symon» v. James, 2 Y. & C. 0. C. 

Hr) Per Fiwrf, V.-O., Kay, 448,mis- 301. Seethecaso. 
quoted as proportions,” 12 {t) 12 Ch. D. 268. 

Ch. D. 273. 
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[estate. He therefore held that neither the estates speoifioally 
devised to the sons, nor those which were speoidoallj devised on 
trust for the daughters, were charged with the debts; but that 
the residuary real estate was charged by force of the word 
“ residue ” (it), coupled with the direction to pay the debts. 

But if a testator begins with a direction that his debts.and 
legacies shall be paid by his executors and then, without any 
intermediate gift, says, “ and subject as aforesaid I give all the 
residue of my real estate to A. (who is a stranger or one of 
several executors), the real estate will be charged with debts and 
legacies; since there is no other way of giving a sense to the 
words “subject as aforesaid” (m?).] 

Where a testator gives his real and also his personal estate, 
after payment of debts, &o., it is sometimes a question whether 
these words extend to charge both the preceding subjects of 
gift, or apply only to the immediate antecedent, namely, the 
personal estate. 

Thus, in Withers v. Kennedy {w)f where a testator, after be¬ 
queathing to his wife certain effects, gave devised and bequeathed 
all his freehold copyhold and leasehold estates whatsoever and 
wheresoever and all the residue of his personal estate and effects, 
after payment of his just debts and funeral expenses and the charges 
of proving his mil and of carrying the trusts thereof into execution^ 
to trustees their heirs executors and administrators, upon trust 
for his wife for life, with other limitations over; it was con¬ 
tended that the personal estate being the natural fund for the 
payment of debts, it was a more obvious and natural construction 
to refer these words to the immediate rather than the more 
remote antecedent; that more remote antecedent being a species 
of property not legally liable to debts; but Sir J. Leach^ M. R., 
though he admitted that the expression in the will afforded some 
colour to this argument, considered that, in plain construction, the 
words in question were to be referred to the freehold copyhold 
and leasehold property, os well as to the personal estate. He 
considered it to be on objection to the opposite construction, that 
it imputed to the testator the intention of exempting his lease¬ 
holds from the payment of his debts, &c., which species of 
property was by law subject to them. 

[So,^m Moores v. Whittle (y), which perhaps admitted of less 

[(«) Post, p. 603. tf) 2 My. & K. 607. 

(uO Dowliug V. Kudaon^ 17 Beav. [(y) 22 L. J. Ch. 207. Howmadxof 
248.] 
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[doal)t, in whiobi a testator gave to his daughter C. as long as she okip. ut. 
continued unmarried all his copyhold estates at P. and also all 
his live and dead stock household furniture monies and secu¬ 
rities for money and farming gear of every description «/?<•;• 
payment of his Just debts funeral expenses and the costs of proving 
his will; and if C. should marry, then the whole of the estates 
above described, together with the live and dead stock, house¬ 
hold furniture, farming implements and goods to be sold, and 
the proceeds divided as therein mentioned: Sir J. ParherfSf 
considering that the rule of the Court was to enlarge rather than 
to narrow a charge of debts, and that the testator had in the 
subsequent parts of his will dealt with the whole property as one 
mass, held the copyholds to be charged with the debts.] 

In' Kidney v. Coussmaker (c) the question was much con¬ 
tested, whether, where a testator devises lands in trust to be 
sold, declaring that the produce sliall go in the same manner 
as the personal estate, and then bequeaths the personalty 
“ after payment of his debts,” the produce of the real estate 
was by these words (which wore clearly inoperative in regard to 
the personalty) charged with the debts. It was not necessary 
to decide the point; [which, however, has since been decided 
in the affirmative (a).] 

Here it may be observed, that, in construing provisions for Charge of 
payment of debts, the Courts are averse to an interiuetation 
which would restrict the provision to debts subsisting at a given traetod.” 
period during the life of the testator; and therefore, although 
words in the present tense generally refer to the time of making 
the will (i), yet it has been held that a charge of all the debts 
“ I have contracted since 1735” extended to future debts (c). 

[On the same principle where a testator charged his real estate 
with his debts “ of which he should leave an account,” and loft 
an account omitting some, all wore held to bo charged ((/).] 


It has sometimes been made a question, whether the same 


[what precedes shall bo held affected by 
roferoutial expressions is a frocxucntly 
recurring question. Sec e. g. Baler v. 
'Baker, 6 Haro, 269 ; Fisher v. Briei-le>/, 
30 Bear. 265; Makings v. Makings, 1D. 
F. & J. 355 (question whether charge 
affected life estate as well as remain¬ 
der).] 

(«) 1 Ves. jun. 436, 7 B. P. C. Toml. 
573. See alw 2 Ves. jun. 267. 

[(a) Shames v. Jtobinson, 1 Sfy. & K. 
600; Shakels v. Eiehardson, 2 Coll. 31; 


Be, JFoollard^s Trust, 18 Jur. 1012; 
Bright v. Lurcher, 3 Do G. & J. 148; 
Field V. Beckett, 29 Beav. 668.] 

(i) Ante, Vol. I, p. 319. 

(c) Bridgman v. JJove, 2 Atk. 201. 
[A fortiori futiiro debts are included 
where the charge is simply of “all my 
debts,” Maxwell t. Maxwell, L. B., 4 
II. L. 506. 

(d) Lornwy v. Borradaile, 10 Bear. 
263.] 
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words whioh will oharge real estate with debts will suffice to 
onerate it with legacies; or whether, in order to throw legacies 
upon the land, a clearer manifestation of intention is not requi¬ 
site. Sir P. Arden and Lord Loughborough were long at 
issue upon the point; the former maintainmg and the latter 
denying the distinction (c), which, howeyor, did not originate 
with. Sir R. P. Arden ; for it is to be traced in the early case of 
Lavis V. Gardiner (/), where the testator commenced his will 
thus: “As to my worldly estate, I dispose of the same as 
follows after my debts and legacies paid; ” and then gave several 
legacies, adding, “ After all my legacies paid I give the residue 
of my personal estate to my son,” and then devised his lands: 
and Lord Macclesfield held that the legacies were not a oharge 
upon the realty; observing that “ as plain words ore necessary 
to disinherit an heir, so words equally plain are requisite to 
oharge the estate of an heir, which is a disinherison pro tanto.” 
In a note to this case, the reporter adds, that, if there had been 
a want of assets for the payment of debts, it seems that the 
land would have been charged therewith. 

The distinction in question appears to have been a natural 
consequence of the extreme length which the Courts had gone 
in holding debts to be charged by loose and equivocal expres¬ 
sions, the unfairness of which, when applied to legacies, became 
apparent, “ there being no reason (as Sir B. P. Arden has 
observed), why a specific devise should not take effect as much 
as a pecuniary one” (f/). 

In Trotl V. Vernon (//), however, and several of the other 
cases before stated, in which debts and legacies were coupled in 
one clause, there is no mention of any such distinction; and 
instances may certainly be adduced from the later oases in which 
legacies have been held to be charged upon land by expressions 
of a character scarcely more decisive than those which have this 
operation in regard to debts. 

[Thus in Preston v. Preston (t) where a testator devised real 
estate in fee to his son, who, it is stated, was his executor. Also 
he gave him his stock of cows rest residue and remainder of his 
effects; and that he should pay to the testator’s grandson 800/.; 
it was hold by Sir J. Stuartf\.-G. (A-), that the real estate was 

(<*) Kiqhtley v. Kxghtley^ 2 Vos. jun. TompUnt^ Pr. Ch. 397; Al(^k v. Spar- 
328; Widiama v. Chdty, 3 Ves. 661; hawk, 2 Vom. 228. 

Keeling y. Brown, 6 Yes. 361. (t) 2 Jur. N. S. 1040. 

(/) 2 P. W. 187. (k) Citing Alcoek v. Sparhawk, 2 

(v) 3 Ves. 739. Vem. 228, 1 Eq. Ca. Ab. 198, pi. 4, 

(A) Ante, 686. [See also romp^i««y. ante, p. 696. 
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[charged with the grandson’s legacy. Parker v. Feamley (A-) he 
said was overruled by Henvell v. Wkitaker (1). 

So in Gallemore v. Gill {ni) where a testatrix bequeathed her 
wearing apparel and furniture to her niece, and gave all her real 
and the residue of her personal estate to trustees, in trust to pay 
her debts and funeral expenses and a legacy of 10 A to her servant 
out of her pcreonal estate^ and to pay out of her real estate so 
much of her debts and funeral expenses as her personal estate 
should he insufficient to satisfy, and subject thereto as to the 
entire residue of her estate and effects in trust for her three 
grandchildren. By codicil the testatrix directed the trustees 
acting under her will (who it appears were also her executors) 
to pay to her servant 40/. in addition to the 10/., and in addition 
to the bequest above mentioned to pay a life annuity to her 
niece; it was held by Sir J, Stuart^ V.-O., and on appeal by 
K. Bruce and Turner^ L. JJ., that the legacies given by the 
codicil were charged on the real estate. Turner^ L. J., said 
“ The will vested in the trustees the residue of tho personal 
estate and the whole of the real estate, and the presumption is 
that it was out of the funds thus vested in tho trustees that tho 
payments directed by tho codicil were to be made.” No doubt 
“additional” legacies were generally payable out of tho same 
funds as original legacies: “ but the codicil may not only add to 
the legacy but extend the fund out of which it is to bo paid; 
and in this will and codicil I think there is no doubt that this 
is the case. The codicil contains a direction that tho trustees 
shall pay the legacy, and the testatrix by her will has blended 
real and personal funds in the hands of the trustees for the 
payment.” 

It is clear that the rule in Kidney v. Comsmaher (n) applies to 
legacies as well as to debts (e); although the personalty is not 
in terms charged with the payment of them {p). 

It is also clear that where legacies are given and then “all the 
residue of the real and personal estate,” the legacies are charged 
on the realty.] Thus, in JIassel v. Ilassel {q)y whore tho tes¬ 
tator devised and bequeathed certain legacies, and then gave 
devised and bequeathed all his real and personal estate not there- 

1 h) Ante, p. 697. (o) Bright v. Lurcher, 3 D. F. & J. 

h Ante, p. 690. 148. 

»») 2 Sm. & G-. 168, 8 D. M. & G-. {p) Fieldv. Pcckeit,2QBeaiv. 568; see 

667. See also Peacock v. Peacock, 31 a\»o Be Woollard's Trust, liJxa.lOXiA 
L. j. Ch. 315. (?) 2 Dick. 627. [See {dao Smith v. 

(») Ante, p. 601. Butler, 1 Jo. & Lat. 692.] 
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inhefore disposed of; Lord Bathurst held that the legacies were 
charged upon tho real estate. 

And Lord llardtcicke in Brudenell v. Boughton (r) seems to 
have thought that where a testator gave certain legacies, and 
then the rest of his estate, real and personal, to A., whom he 
appointed executor, the legacies were charged upon the land; 
hut the case was not decided on this point. 

So, in Bench v. Biles (s), where the testator gave all his real 
and personal estate to his wife for life, and after her decease 
gave various legacies, and all the rest residue and ranainder of 
his real and personal estate he gave devised and bequeathed to 
his nephews F. and W., shore and share alike, their heirs exe¬ 
cutors administrators or assigns for ever. Awhrey v. Middle- 
ton (t) was cited as an authority that the legacies were charged: 
and Sir J. Leach^ V.-C., decided accordingly, considering the 
intention in favour of tho legatees to be clearer than in the 
cited case. “ The testator,” he said, “ here gives aU his real 
and personal estate to his wife for life, blending them together 
os one fund for her use, and, after her death, he gives several 
pecuniary legacies, and then tho rest residue and remainder of his 
real and personal estate to his nephews. He plainly continues 
after his death to treat them as one fund, ‘ tho rest, residue and 
remainder’ of which, after payment of his legacies, is to go to 
his nephews.” 

It should be remarked, however, that in Atvhreg v. Middleton^ 
the executor, being the devisee of the real estate^ was expressly 
directed to pay the legacies and annuities, which has always 
been held sufficient to charge tho real estate. 

The case oillassel v. Ilassel{u)f though not cited, more closely 
resembles Bench v. Biles; but even that was rather stronger in 
favour of the charge, from the circumstance of there being no 
precedent gift affecting the real estate (unless the legacies were 
so considered), to which the words “not hereinbefore disposed 
of ” could be referred, though this expression might have been 
talcen to apply exclusively to the personalty, referendo singula 
singulis. In Bench v. BileSy on the other hand, the words “ rest 
and residue” might have had reference to the precedent devise 
of the real estate to the wife for life (a?). 

That a bequest of legacies, followed by a gift of all the residue 

(>■} 2 Atk. 268, referred to auto, (w) Ante, 603. 

Vol. 1, p. 94. [(«) See also Franday. ClemmOy Kay, 

(«) 4 Mad. 187. 435, post, 605.] 

(Q Aute, 696. 



PDF Compressor Pro 


WITH DEBTS AND LEOACTES. 

of the testator’s real and personal estates, operates to charge 
the entire property with the legacies, was again decided by Sir 
J. Leach in Cole v. Turner (y); to which may be added Mirehouse 
V, Scaife{z)y where a testator, after bequeathing certain pecuniary 
legacies, declared his will to be, that all his debts and all the 
above legacies should be paid within six months after liis decease; 
and all the residue of his estate, both real and personal, lands, 
messuages and tenements, the testator gave to A., by her to bo 
freely possessed at his decease. It was held by Lord Cottenham 
that by these words the real estate was charged as well with the 
legacies as the debts. [He observed that the blending of the 
real and personal estate, and the gift of the residue of both 
following a direction to pay debts and legacies, relieved the cose 
from the question discussed by Lord Rossbjn and Lord Alvanley 
in Williams v. Chitty oxidi Keeling v. BroicUy os to whether words 
admitted to be sufficient to charge lands with debts, ought to be 
held sufficient to. charge them with legacies.] 

It is worthy of remark, that neither in this case, nor in Cole 
V. Turnery was there any specific devise of real estate to which 
the term “residue” might be referred (r/): [but in Francis v. 
Clemow (i), where a testator, after directing payment of his 
debts, bequeathed certain legacies, and then gave certain in¬ 
terests in part of his real estate, and gave “ all the rest, residuo 
and remainder of his estate and effects both real and personal ” 
to A., whom he appointed executor. Sir W. P. Woody V.-C., on 
the authority of Bench v. Bilesy field that, notwithstanding the 
previous devises, the legacies were charged on the real estate by 
force of the residuary gift. 

Finally, in Greville v. Browne (c), where a testator after be¬ 
queathing an annuity and some pecuniary legacies, gave “ all 
the rest residue and remainder of any property he might die 
possessed of or entitled to of what nature soever” to his son, it 
was held in D. P. that the legacies were charged on the real 
estate. There was no previous devise of real estate; but it was 

(if) 4 Hues. 376. (r) 7 II. L. Ga. G89, dnb. Lord 

(a) 2 My. Sc Or. 695. Wcmhydale. Soo also Jonea v. Pricey 

f(«) "LnMirekouae v. Seaife thoro was 11 Sim. 557 ; lie Bellia’a I'ruatay 5 Ch. 
a devise of a field called Gillfoot; but D. 504 (where tho charge excluded 
it did not appear whether it was free- trust estates from the general doviso); 

hold or leasehold. Gaituford v. Limn, L. it., 17 Eti. 405 

(5) Kay, 435. See also Wheeler v. (where on this principlo pecuniary 
Sowell, 3 K. & J. 198 (where tho legacies were held to be appointments 

V.-C. appears to treat tho fact of tho out of a fund tho residue of wMoh and 

devisee b^g executor as material: of tho personal estate were afterwards 

sed qu.). given). 
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osAP. xLv. [laid down in the most general terms, that where there is a he- 
quest of legacies followed by a gift of the residue of the tester’s - 
property real and personal, the legaoies are charged on the realty; 
and, as had previously been held by Sir JF. P. Wood (<f), that 
the principle of those decisions was the same in the case of 
legacies as in that of debts. “It is considered,” said ^rd 
Campbell^ “ that the whole is one mass; that part of that mass 
is represented by legaoies ; and that what is afterwards given is 
given minus what has been before given, and therefore given 
subject to the prior gift.” And Lord Cramcorthf treating the 
distinction between real and personal property as purely artifi¬ 
cial, said, “ In reading a devise of real estate to one person, and 
of personal legacies to another, and of the residue of the real 
and personal property to a third person, we may see that there 
might be a mode of interpreting it reddendo singula singulis, as 
meaning to give the rest of the personal property to one person, 
and the rest of the realty to another. But that is not the natural 
meaning of the ivords” 

Gift of lega- And it would seem that the specific mention in the residuary 
gift of some of the particulars included in the residue, although 
acre and all^ guoh mention precedes the words “ and aU the residue,” &c., will 
Sco. ’ not vary the construction; the specifically-mentioned particulars 
being still but part of the residue, and the mention of them not 
• being inconsistent with the view that the whole estate, real and 

personal, is treated as one mass. Thus, in Brag v. Stevens (e), 
where a testator bequeathed certain legacies, and then devised and 
bequeathed “ all his freehold estates in the parishes of B., L. 
and R. and elsewhere-in the county of C., and all the residue of 
his real and personal estate, money, mine shares, chattels and 
effects of whatsoever kind and wheresoever situate” to trustees 
on certain ti’usts applying to the whole, it was held by Sir J. 
Bacon^ Y.-C., that the legacies were charged on the freehold 
estates in the parishes of B., L. and B. He dissented from the 
decision in Castle v. Gillett (/); in which Sir B. Malins^ V.-O., 
had in a similar case come to a contrary conclusion on the ground 
that when one thing was speoifioally mentioned, and the residue 
was afterwards referred to, it was evident that the testator did 

[(ii) Wheeled'y.nomll, 3K. & J. 198; This, tho V.-C. observed, was a strong 
liiirt see Croat v. Kmni»gton, 9 Bear. intimation out of what the legaoies 
160, 16 L. J. Ch. 167. were to oomo, but he did not rest his 

(e) 12'Ch. D. 162. The testator also decision upon it. See also Thrnnan v. 
directed that in a certain event one of Eilhotm, 6 Jur. N. S. 663. 
tho legacies should not be paid, but (/) L. R., 16 Eq. 630. 
should *'f^ into his residuaiy estate.” 
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[not intend to treat what was speoifioally mentioned as part of chap. sxv. 
the residue; adding, nevertheless: “ The residuary real estate is ^ 

put on the some footing, and it follows that it is also not 
charged.” 

But a gift (after legacies) of “ all my real estate and all the Limits of tho 
residue of my personal estate” plainly treats the different species 
of estates as two mosses, and docs not bring tho case within 
GrcviUe v. Bmmc {g). 

Of course the rule is not excluded by a direction to the exe¬ 
cutors (to whom there is no devise of real estate) to pay debts 
and legacies: such a direction is mere surplusage (//). But the 
rule is not applicable to a case where tho testator first dealing 
exclusively with his personal estate allots certain portions of it 
to several objects, and then disposes of the residue of his real 
and personal estg,te. Thus, in Gyett v. WilUmm (/), where a 
testator bequeathed his personal estate in trust to lay out a sum, 

“ part thereof,” as therein mentioned, and to invest the residue 
and stand possessed thereof as to one sum, “ part of it,” in one 
way, and of other sums, “ other parts of it,” in otlier ways; he 
then gave some small pecuniary legacies simpliciter, and con¬ 
cluded with a gift of all the residue of liis estate and effects 
whatsoever and wheresoever: it was hold by Sir IF. P. Woodf 
V.-C., that the several sums described as parts of the personal 
estate were not charged on tho realty. This, ho thought, would 
have been clear, but for the pecuniary legacies. It would have 
been equally clear that these legacies, if they had stood alone, 
would bo charged on the realty. It was said that it was in¬ 
credible, that the testator should have intended to provide for 
the smaller legacies better than for the larger. But tho answer 
was that one set of legaciv^s was given in a form to which tho 
principle of Grcviik v. Browne directly applied, while tho others 
were not so: and the V.-C. decided that he could not alter the 
construction on any mere conjecture os to what the testator was 
likely to do. • 

And the mere joining in one devise or bequest of the real and Legacies not 
personal estate is not of itself enough to charge legacies on real 
estate. In all the cases some other circumstance has been in- ing realty and 
volved leading to that conclusion {k). And whore a testator gave Ke gif? 
his whole real and personal estate to trustees and executors for 

[(y) Welh V. RoWf 48 L. J. Ch. 476. (i) See Nysnen v. Gretton, 2 T. & C. 

(h) Jte Bmtokef 3 Ch. D. 630. 222. 
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oBAjp. x&y. [the maintenapnce and education of his infant son and daughters, 
and directed that as they attained majority, his property, real 
and personal, should he divided as follows, viz., a pecuniary 
legacy to his son, and his property at T. amongst his daughters, 
it was held that the legacy was not charged on the property 
at T. (/).] 


Whether 
g^eral 
charge ex¬ 
tends to lands 
specifically 
devised; 

in case of 
legacioa; 


Where a testator has manifested an intention to charge his 
real estate with the payment of either debts or legacies, the 
question sometimes arises, whether such charge extends to the 
specific as well as the residuary lands, or is confined to the latter. 

And first as to legacies. In Spong v. Spmg (m), where a tes¬ 
tator, after specifically devising certain lands to A. and other 
persons, and charging his real and personal estate with his lega¬ 
cies, and then bequeathing some pecuniary legacies, gave the 
residue of his real and personal estate to A.; it was held in 
D. P. that the legacies were not charged upon the lands specifi¬ 
cally devised; for that, in construing charges of this nature, 
specific and residuary devises, though for many purposes governed 
by a common principle, were to be distinguished; especially as 
in the case under consideration the testator had shewn such a 
distinction to be in his view by devising particular lands to the 
person whom he made residuary devisee. [“ By specifically 
devising or specifically bequeathing any part of his property,” 
said Lord MannerSy “ the testator intends, as between the objects 
of his bounty, to separate that part of his property from the rest, 
and that it should not be subject to the provisions and operation 
of his will.” 

So in Conron v. Conron («), whore the testator by will dated 
in 1836, after making certain specific devises and bequests, gave 
some pecuniary legacies, and charged “ all his real and chattel 
estates and property of every description,” with payment thereof; 
and subsequently devised “all the residue of all his real and 
freehold estates, goods, and effects of every kind ” to A. in fee; 
it was held in D. P. that the charge of legacies did not extend 
to the specifically devised estates. “ The true rule,” said Lord 
Cramcorthy “deducible from Spong v. Spongy is that a mere 
charge of legacies on the real and personal estate (and ‘ on all 
the real and personal estate’ must mean exactly the same thing) 
does notnf itself create a charge on any specific devise or bequest. 

'(0 BmtUyv, bldjield, 19 Bear. 226.] D. & Cl. 366. 

>) IY. & J. 300, 3 Bli. N. S. 84, 1 («) 7 H. L. Ca. 168. 
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[I think that the rule is a very zeasonahle one, and is likely to oiup. xiv. 
be in general conformable to the intentions of testators.” 

Both these oases occurred under the old law. The statute 
1 Viet. 0 . 26 has not diminished the distinction between specific 
and residuary devises. 

But -in both oases legacies only were charged. The reason of case of 
the rule as stated by Lord Manners is inapplicable to a charge of 
debts (o); and where debts and legacies are charged together, 
the legacies, being placed by the will on an equal footing with 
the debts, get the benefit of the charge on the specifically devised 
estates {p). 

Where a charge of legacies is effeeted under the rule in 
Greville v. Browne (g), and there is also a specific devise of realty, 
the latter is not charged with the legacies, but only the residuary 
realty (r). On the same principle (it may be presumed), where 
a testator mode several devises and bequests; and, “ charged 
with his debts and legacies,” ho devised *‘all other” his here¬ 
ditaments to his nephews and nieces; he then by codicil specifi¬ 
cally devised a house to his daughter, “ it being his wish that 
she should reside therein if she shoq^d think fit; ” it was held 
that the house was exempted from the charge of debts and lega¬ 
cies (s).] 

It may here be observed, that, under a charge of legacies, Amuitm 
annuities will generally be included (/), imless the testator mani- 


in a 


fests an intention to distinguish them as by sometimes using charge of 
both words {x). 


II. It is clear that a devise of the rents and profits of land Direction to 
is equivalent to a devise of the land itself, and will carry the ^^™the 
legal as well as beneficial interest therein {y ); but the question 

profits. 


[(«) See e. g. Harris v. Watkins, Kay, 
438; Mannox r. Greener, L. JR., 14 En. 
466. 

{p) Maskell v. Farrington, 3 D. J. & 
S. 338; and see Fotiict/ v. Eyton, 2 Mcr. 
128, ante, Vol. I, p. ios. 

(q) Ante, p. 605. 

\r) Per jSar<>»,V.-0., 12 Ch. D. 169. 
Francis v. Clemow, Kay, 435, is not 
oontra; the plaintiff (legatee) claimed 
only against residue. 

{*) Wheeler Clayion, 16 Beav. 169. 
(<) Duke of Bolton-v. William, IVm. 
jnn. 216, cit.; Sihley v. Perry, 7 Vca. 
622; Bromley v. Wright, 7 Hare, 334; 
Ward V. Grey, 26 Beav. 486 ; Mullins 
y. Smith, 1 Dr. & Sm. 204; Nicholson 

3. —VOL. II. 


V. Patrickson, 3 Gif. 209. So “pecu¬ 
niary legacy,” per Wood,Y.-C.,Gaskin 
V. Jtogers, L. R., 2 Eq. 284.] 

(«) ShipperdaoH y. Tower, 1 Y. & C. 
C. C. 441; [Cunninghamy. Foot, 3 App. 
Ca. 089 (claim to chiirgo remainder in 
land' whereof annuitant was herself 
tenant for life).] 

(x) See Naunock v. Horton, 7 Ves. 
391; llFoodkead v. Turner, 4 Do G. & 
S. 429; Gaskin v. Rogers, L. R., 2 Eq. 
284. But see Heath v. Weston, 3 D. M. 
& G. 601; Ward v. Grey, 26 Beav. 486.] 
{y) Johnson y. Arnold, 1 Ves, 171; 
Bairns v. Dixon, ib. 42; Doe y. Lake- 
man, 2 B. & Ad. 42; Tand see ante, 
Ch. XXIV, ad fin. 


B R 



PDF Compressor Pro 


610 


WHAT WILL CHAROE REAL ESTATE 


which has chiefly given rise to perplexity in reference to these 
words is, whether a direction or power to raise money out of the 
rents and profits authorizes a sale (z), the doubt being, whether, 
in such oases, the testator or settlor, by the words “ rents and 
profits,” moans the annual income only, according to their 
ordinary and popular signification, or uses the phrase in a more 
comprehensive sense, as designating the proceeds or “profits” 
of the inheritance, and, therefore, as impliedly conferring a 
power to dispose of such inheritance. 

[From the earliest times a sale has been admitted] where the 
purpose was to pay debts and legacies (a), or to raise a portion 
by a definite period, within which it could not be raised out of 
where definite the annual rents {h) ; and this rule was extended by Lord Sard- 
^pay^^. to a case in which the portions, being payable in such 

manner as a third person should appoint, might have become 
payable within a definite time (c). 

Where no [And notwithstanding the dicta of Lord Macclesfield to the 
time is fixed, contrary («/), the authorities, including a decision by Lord 
Macclesfield himself, have always inclined, even where no time 
was specified for payment, to treat a direction to raise a gross 
sum out of rents and profits as authorizing a sale or mortgage. 
Thus, in Megcock v. Heycoch (c) Lord Keeper JVbrth declared 
he took it to be the law of the Court, that where there was a 
devise of a sum certain to be raised out of the profits of lands; 
if the profits would not amount to raise the sum in a convenient 
time the Court would decree a sale. And in Sheldon v. Dor¬ 
mer (/) Lord Somers remarked that a time being there fixed 
for payment made the case stronger than those in which with¬ 
out that circumstance, the Court had frequently decreed a sale 


OHAf. ZLV. 


Whore it 
authorizes a 
sale: 


[(r) An express prohibition against a 
salo would generally iuelude a mortgage 
or other virtual alienation of tho estate. 
See lienmtt v. Wyndham, 23 Bear. 621. 
A sole is of course excluded where the 
expression is ‘ ‘ aMWMrt/ronts andprofits, ’ ’ 
Marsh v. Marsh, 2 Jiir. N. S. 348; Forbes 
V. Itiehardhon, 11 Hare, 364 ; Scott v. 
Clements, 8 Ir. Ch. Hep. 1; Collier v. 
Walters, L. R., 17 Eq. 252, 258.] 

(a) Litigon v. Foley, 2 Ch. Gas. 205; 
Anon., 1 ,Vem. 104 ; Berry y. Askham, 
2 Vem. 2Q; Rawlings v. Brother son. Ex. 
1783, dt. 2 Vcs. pun. 480, [(as to which 
qu., the expression there being *'an- 
ntuU rcnM and profits.”) See also Tal~ 
hot T. Earl of Shrewsbury, Fre. Ch. 394; 
Metcalfe v. Hutchiimn, 1 Ch. D. 590.] 
(5) Sheldon v. Dormer, 2 Yem. 310 ; 
Warburton v. Warburton, ib. 420; Jack¬ 


son V. Fatrand, ib. 424; Gibson v. Zord 
Montfort, 1 Ve.H.491; Okeden v. Okeden, 
1 Atk. 550. Somo parts of Lord Hard- 
wicke's judgment in this case axe irre- 
concilcablo. Ho is made in ono place 
to assume that the portion was to be 
raised at the period of vesting, and in 
another to state the contraiy. It seems 
drSiculttosupportthelatter hypothesis. 
And see Hall v. Carter, 2 Atk. 364; 
[Backhouse y. Middleton, 1 Ch. Ca. 173, 
176.] 

(c) Green y.'Belcher, 1 Atk. 605. See 
also Allan y. Baeklmise, 2 Y. & B. 65, 
stated post, 616. 

[(rf) Ivy y. Gilbert, Fre. Ch. 583, 2 
F. w. 13 ; Mills V. Banks, 3 F. W. 1. 

(e) 1 Yem. 266. 

If) 2 Yem. 311. 
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[to raise a sum of money charged hy the will on the rents and chap. xtv. 
profits. 

So, in Stanhope v. Thacker (/;), where hy settlement a re¬ 
mainder was limited to the daughters of the marriage till they 
should out of the rents issues and profits have raised and received 
the sum of 3,000/.; Lord Coicper^ after deciding that this re¬ 
mainder was in the nature of a security for the money, said that, 
if the ordinary or annual rents and profits of the land would not 
raise the money in a convenient time to answer the intent of the 
settlement, which was to provide portions for the daughters, the 
same might he decreed in a Court of Equity to he raised hy a 
sale or mortgage thereof, which were the extraordinary profits 
of the same lands. 

Again, in Traffonl v. Ashton (//) tlio trust of a term limited 
hy a marriage settlement was declared to ho out of the rents and 
profits to raise 8,000/. for the daughters of the marriage, to ho paid 
them as soon as conveniently could ho (without appointing a 
definite time for payment); and Lord Macclesfield decreed that 
they should he raised hy sale or mortgage. 

And succeeding Judges,] looking at the inconvenience of 
raising a largo sum of money hy a gradual acoumulation of the 
annual profits as they arise, [have acquiesced in and acted 
upon the doctrine of these early cases.] Thus, in Green v. Lord 
Belcher (/) Lord Hardmcke stated the rule to he, that, “ whore 
money is directed to ho raised hy rents and profits, unless there 
are other words to restrain the meaning, and to confine thorn to 
the receipt of the rents and profits as they accrue, the Court, in 
order to obtain the end which the party intended hy raising the 
money, has, hy the liberal construction of these words, taken 
them to amount to a direction to sell; and, as a devise of tho 
rents and profits will at law pass tho lands (/'), tho raising hy 
rents and profits is the same as raising hy sale.” 

So, in Baines v. Dixon (/) the same eminent Judge observes 
that “the Court has gone hy several gradations. When any 
particular time is mentioned within which the estate would not 
afford the charge, the Court directed a sale, and then went 
farther, till a sale was directed on the words ‘ rents and profits’ 
alone, when there was nothing to exclude or express a sole 
though he admitted that there was not one case in ten where it 
had been agreeable to the testator’s intention. Lord Hardtoicke 

{a) Pre. Ch. 436. (k) See ante, 609. 

"h) 1 P. W. 416.] (0 1 Vos. 42. 

«} 1 Atk. 605. 

i-i* 

B R 2 
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OSAP. XLV. 


Lord Tliur- 
low'a a&d 


Lord EMm's 
opinion. 


Potation of 
text writers. 


General 
doctrine of 
the authori¬ 
ties. 


Lord 

Hardwieke'a 
inclination to 
hold a direc¬ 
tion to pay 
out of rents 
and profits to 
authorize a 
sale. 


held, however, that, in the case before him, where legacies were 
to be paid with all convenience os the profits of the estate should 
advance the money, the word “ advance” limited it to annual 
profits {m). 

The same opinion, too, seems to have been entertained by 
Lord ThiirloWy who in Countess of Shrewsbury v. Earl of Shrews¬ 
bury (») said—“ If a term was created to raise by the rents and 
profits, I should say it might be done by sale or mortgage.” 
Lord Eldon, also, in Bootle v. Blundell (o) observed, that he had 
understood it.to be “ a settled rule, that where a term is created 
for the purpose of raising money out of the rents and profits, if 
the trusts of the will require that a gross sum should be raised, 
the expression ‘ rents and profits ’ will not confine the power to 
the mere annual rents, but the trustees are to raise it out of the 
estate itself by sale or mortgage.” These quotations controvert 
the position advanced by some respectable writers, that annual 
rents is the primary meaning of rents and profits; they shew 
the rule of construction to bo rather the reverse {p), and that 
these words are to bo taken in their widest sense, namely, as 
authorizing a sale, unless restrained by the context; but perhaps 
it more accords with the principle of the authorities to say, that 
the signification of the phrase is governed wholly by the nature 
of the purpose for which the money is to bo raised, and the 
general tenor of the will. 


(>«) Sec also Okeden v. Olccdm, 1 Atk. 
660; liidout v. Earl of Plymouth^ 2 Atk. 
104; and Gibaon v. Lord Montfort, 1 
yes. 490. 

(») 1 Yes. jiin. 234. 

(o) 1 Mer. 233. 

\p) Vido Cox'a note to Trafford v. 
Ashton, 1 P. W. 418; Eaithby's not© to 
Anon-t 1 Ycm. 104 ; aad. Belt's Suppl. 
to Yes. 221. Mr. Belt's observation, 
tha t Lord Hardwicke, in Conyngham v. 
Conyngham, 1 Yes. 522 (more fully stated 
Suppl. 221), seems to havo thought that 
his predecessors had gone too far in 
holding that money to bo raised out of 
rents and profits might be raised by a 
sale, is quite at variance with the gene¬ 
ral tenor of his Lordship’s judgments, 
which [are as much] in favour of it sale 
[as those of] any of his predecessors, 
and may bo considered to have esta¬ 
blished the present doctrine upon the 
subject., In the particular case re¬ 
ferred to, it is tru o, he held the charge 
to aifect the annual income only; but 
the will was so clear on this point, that, 
with all his partiality to the opposite 
construction, it was impossible that ho 
could come to any other conclusion. 


The testator devised his plantation and 
lands to trustees and their heirs, in 
trust for payment of his funeral ex¬ 
penses debts and legacies, and to keep 
the plantation in good repair, and to 
kera the negroes, with their increase, 
and the stwk thereon, in as good a 
condition as they were in at bis death, 
out of the rents and profits; and he 
directed that the produce of his estate 
should be [from time to time] shipped 
as C., one of his two trustees, shoiUd 
direct, until his (testator’s) funeral 
charges debts and legacies would be 
paid; and ho gave C. power out of the 
said produce, as the same should be 
remitted, to pay lus debts and legacies. 
[And the better to secure such consign¬ 
ments, he directed all who diould in¬ 
herit his plantation to send an account 
every year of the produce thereof.] 
Lord Hardwieke thought himself not 
warranted to dooree a sale; it hapT- 
pened, he said, to be sometimes at¬ 
tended with inconvenience, as in Ivy v. 
Gilbert, 2 F. W. 13; but he could not 
go further unless there was some other 
right of incumbrance. 
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If the testator or settlor manifests by the context of the in- chap. xlv. 
strument that he contemplates the identical subject, out of whoso Exception 
“rents and profits” the money shall have been raised, beinff estate 
afterwards enjoyed by the devisees, or remaining otherwise avail- existingrentire 
able for the purposes of the will, it'is evident that ho intends the Jf 
current annual income only to be applied; for by such means 
alone can the raising of the money be made consistent with the 
preservation of the entire subject of disposition {q). 

So, if the testator treats the raising of the money as a process 
requiring time, and defers a devisee’s perception of the rents or 
an annuitant’s receipt of his annuity out of them until such 
purpose shall have been accomplished, the irresistible inference 
is, that the testator intends the money to be raised by a gradual 
appropriation of the rents and profits as they oiiso, and not in 
a mass by sale or mortgage. 

Thus, in Stnall v. Wing (r), where a testator devised to his Eonts and 
eldest son certain premises hold for a short term and directed 
him to pay his executors 250/. per annum during the term. The annual profits 
testator devised to his executors the rents issues and profits of ofpartioukr 
his other lands, in trust that they should therewith, and with exprossions. 
the annuity, raise and pay all the testator’s debts; but if the. 
trustees should neglect to receive the rents or apply them towards 
the payment of the testator’s debts, then the power to cease; and 
then he appointed A. B. and C. to be his trustees to receive the 
annuity and the profits of the promises for the payment of his 
debts, until the same and certain legacies should be raised and 
satisfied: and the testator devised all his lands in M. (subject to 
an annuity) to testator’s wife during her life, to oommonce after 
the payment of the testator’s debts. He gave other lands to his 
son John and his heirs, and declared it to be his will, that neither 
of his sons should enter on or receive to his own use the rents of 
the premises to them respectively devised until all his (the tes¬ 
tator’s) debts should be paid, [and that until they should bo 
paid his trustees should let and set the premises for the best rents 
for raising and paying the debts {s ); but that either of his sons 
might pay off his proportion and thereupon enter.] Lord 
Macclesfield held that the debts should be raised out of the 
yearly rents without a sale; and the decree was affirmed in D. P. 

Such also is the effect when the testator proceeds to direct Effect where 

(q) See Wibon v. ffalliley, 1 B. & [(«) As to the direction to raise hy 

My. 690. lease, see infra, p. 616.] 

(r) 6 B. F. C. Toml. 66. 



PDF Compressor Pro 


614 


WHAT WILL CHARGE HEAL ESTATE 


OEAP. 3CLY. 


“residua” of 
rents and 
profits is 
given. 


Rule whero 
some of tho 
prescribed 
purposes re« 
quire a sale, 
and somo not. 


Clear cortext 
required to 
negative sale 
for debts. 


that the residue of the rents and profits (after answering the 
charge) shall he paid over to the devisee for life; especially if 
he has included annuities in the charge, these being, from their 
nature, evidently intended to come out of the annual income (^). 
The latter circumstance, however, was by Lord Hardwicke con¬ 
sidered to be inconclusive in Okeden v. Okeden (w), where the 
trustee of a term for years was to receive the rents and profits, 
and apply part thereof for raising 5,000/. for A., if ho should 
live to attain twenty-five, and other port in paying certain 
charges; and though the other charges were clearly of a nature 
which must have-been intended to come out of the annual profits 
(being for the maintenanco of A. and his elder brother (tho 
devisee of tho land) until twenty-five («), and making repairs, 
and to pay an annuity), yet his Lordship was [strongly inclined 
that tho estate should bo sold] for raising the portion, if tho 
rents during the minority of the devisee did not amount to tho 
sum. [The point, however, was not decided (y).] 

Where some of the purposes for which the money is to be 
raised require a sale, and others do not, there might seem to be 
ground to contend, that, as tho testator has not drawn any line 
of distinction between thorn in regard to tho mode of raising 
the money, tho whole is raiscablo in one manner. In Wilson v. 
Kalliley (s), however, whore debts and legacies were to be raised 
out of rents and profits. Sir J. Leach^ M. R., treated it as clear, 
that, though a sale might have been effected if necessary for the 
purpose of liquidating the debts, the conclusion from the whole 
will (which was very long) was, that the legacies, though pay¬ 
able at definite periods, were raiseable out of the annual rents 
only. He relied much on the circumstance that the estates (the 
rents and profits of which wore made applicable to this purpose) 
were afterwards devised “ subject to the receipt of the rents and 
profits thereof by my said trustees and executors for the purposes 
aforesaid.*’ 

[Referring to this case. Sir G. Jesscl^ M.R., said (a), “ Sir J. Leach 
read tho words ‘ rents and profits ’ differently as applied to the 
debts and as applied to a gross sum which the testator directed 


(<) Jleneage v. Lord Andover, 3 T. & 
J. 860, [oitMby TFood, V.-O., in Forbes 
V. Jtiehardson, 11 Hare, 354. Soo also 
Taylor v. Emerson, 2 Con. & Law. 658, 
where Jiowever the words were “ out 
of the interest proceeds or annual 
rents.” And that annuities are charges 
on income, see Seholedeld v. Red/em, 2 
Dr. & Sm. 173.] 

(«4) 1 Atk. 660. 


[(j:) But in Torre y. Brovone, 6 H. L. 
Ca. 656, whero a term was Ikoited to 
provide 2007. annually for the main¬ 
tenance of the testator’s children, it 
was held that the whole interest in the 


term was chai^ged. 

y) 1 Atk. 662, n. (3) by Sanders.] 

z) 1 B. & Ky. ^0. 

[(«) 

60 


») Metea^e v. HtUehinson, 1 Ch. D. 
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[to be raised by way of bounty, meaning that as the debts must ohap. xlv. 
be paid the testator never oould intend that the creditors were to 
wait.” And this distinction in regard to debts ho thought would 
be stronger in the case of a modern will, where the creditors can 
resort to the real estate as a matter of right, and that it would 
be a veiy strange intention to impute to a testator that he should 
by his will intend to delay the creditor, having no legal right so 
to do. The context might shew that he did so intend; but, con¬ 
sidering the absurdity of the intention, the context must be plain. 

l-U MetcaJfe v. Hutchinson (i), the testator directed his debts to Salonotwith- 
be paid out of the rents and profits of his real and personal estate, o^^remaioder 
and after the debts were paid that the remainder of the rents and of rente^ond 
profits should be paid for life, with remainder over in fee; and ^ 
it was held by Sir O. Jessel that the words directing payment 
of the remainder were not sufficient to exclude the general rule 
that a direction to pay out of rents and profits meant prima facie 
out of the estate. Here “rents and profits” necessarily meant 
the corpus in the gift of tho remainder. 

To exclude the rule where, subject to a charge of debts or of 
gross sums, tho estate is devised for life, with remainder over, 
involves another improbability, viz. that the testator intended to 
throw tho whole burden on the tenant for life. This point was 
glanced at in Harper v. Mwiday (c). But aggrandizement of 
the estate is not unfroqucntly tho primary object of a testator to 
which the interests of tho immediate devisee are postponed {d). 

This is strongly indicated where accumulation of tho rents is 
ordered as the mode of raising the debts (^).] 

Where the direetion is to raise out of the rents and profits. Direction to 
or by sale or mortgage, it is obvious that these words (being the rente oini 
evidently used in contradistinction) cannot mean the same thing; 
rents and profits, therefore, must import annual rents and profits; gage. 
and if, in such a case, the charges to bo raised by these respec¬ 
tive modes are of two kinds, one annual, and the other in gross, 
the words will be distributed, the annual charges being raiseable 
out of the annual rents, and the sums in gross by sale or mort¬ 
gage (/). 

Wb) 1 Ch. D. 691. Duchess of Leeds, 2 Dr. & Sm. G2: the 

7D. M. & G. 369, 373, 376. See intention waH express, " bj rente and 
also Lord Landeshorough v. Somerville, 19 profits but not by sale or mortgage,” 

Beav. 296, where tho charge was of and it was hold that timber-money avos 
legacies, to be paid witJ^ three not charged, ib. 76. 
months. («) See Tewart v. Lawson, L. B., 18 

(d) As, where the testator has no Eq. 490, 404.] 
immediate descendants, and tho first (/) l laijh-rs v. Abbott, 2 My. & K. 97; 

takers are collaterals. Lord Lovat v. see also it'uhut v. Earl of Vlymouth, 2 
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WHAT WILL CHABOE BEAL ESTATE 

Of course, where the direotion is to raise a sum of money by 
leases for lives or years at the old rent^ the intention to confine 
the charge to annual rents is beyond all doubt (/). [So where 
portions are to be raised by making a lease, which is directed to 
cease as soon as the portions are raised; since, if they were 
raised by sale or mortgage, the term must continue for the 
benefit of the purchaser or mortgagee {g). And in a settlement 
which contained a charge in these terms, and another to be 
effected by “lease, mortgage, or otherwise,” a third clause 
giving a power to raise portions by lease (without more), was 
held to be confined by the context to annual rents (A).] 

Provisions for the renewal of leases out of the rents and 
profits often give rise to the point under consideration. In 
such oases, if the terms of renewal are such that the fine may 
be called for suddenly, so os to render the raising of it out of 
the annual rents impossible or inconvenient, a strong argument 
is afforded for holding the words to authorize a sale or mort¬ 
gage. Indeed, this construction prevailed in a modem case, in 
spite of some expressions in the context rather strongly pointing 
the other way. 

Thus, in Allan v. Backhouse (?'), where the testator, after de¬ 
vising certain leasehold estates held upon hishoj)\s leases for Uves^ 
and aU other his real estate, to certain uses, directed the renewal 
of the leaseholds, and that tho expenses should be raised out of 
the rents and profits of the leasehold premises, or of any part of 
the freehold estates; and he declared that the renewed leases 
should be held upon tho same trusts as were declared of the 
freehold and copyhold estates, to the end that they might be 
Joyed thcreicith so long as might be; Sir T. Bl\me)\ V.-C., held 
that, as the purpose for which tho money was to be raised out 
of the rents and profits might require it suddenly (for the lessor 
could not be expected to wait for the gradual payment out of 
the rents), and as there was nothing in the will to give to these 
words tho abridged sense of annual rents and profits, except the 
purpose to preserve the estate entire (which his Honor thought 
warranted the sacrificing of part for the preservation of the re- 

Atk. 104, 'where debts aud legacies 3 F. W. 1. 

wore to bo raised “by perception of the (y) Evelyn v. Evelyn, 2 P. W. 659, 

rents, or by leasing or mortgaging.” 670. 

(/) ^vy V. Gilbert, 2 P. W. 63, Pre. (A) Ib.] 

Ch. 683. See also Eidont v. Earl of (t) 2 V. &B. 65. [See Qartnatonev, 

riyunoHth, 2 Atk. 101; v. Banka, Gaunt, 1 Coll. 577.] 
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mamder), the money might be raised by sale or mortgage (A*), ciup. xiv. 
[This decision was aflBrmed by Lord Eldon (/).] 


{k) This is a very compressed state¬ 
ment of the grounds of his Honor’s 
judgment, in 'vrhiuh ho reviewed the 
principal authorities. 

As to the mode of contribution to¬ 
wards renewal-fincB by tenant for life 
and remainder-man, see 9 Jarm. Con¬ 
vey. 347; and to the authorities there 
cited add Shaftesbury v. Duke of Marl¬ 
borough, 2 My. & E. Ill; Greenwood v. 


Ikans, 4 Boav. 44. In the former case, 
the fact of the testator having made a 
provision for raising the fine was al¬ 
lowed an influence upon the question of 
contribution to whicn it has not com¬ 
monly boon considered as entitled. [See 
also Iludteston v. Whelpdale, 9 Hare, 
775; Mortimer V. Watts, 14 Beav. G16. 

(1) Jac. C31.] 
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CHAPTER XLVI. 

ADMINISTRATION OF ASSETS, EXONERATION OF DEVISED LANDS, 
EXEMPTION OF PERSONALTY, MARSHALLING OF ASSETS, &o. 


I. Several Species of Property lUtble to 
Creditors.—Order of their Applica¬ 
tion.—Contribution to Charges — 
where thrown on mixed Fund. 

II. Charges upon Estates, tchen to be paid 
out of other Funds.—General Rules. 
—Listinction where the Mortgage is 
created not by the Testator, but by 
a prior Owner,—where Mortgage 


Money nevei' wmt to attgtnent Mort¬ 
gagor's Personal Estate. — Stat. 17# 
18 Viet. c. 113. 

III. What a sufficient indication of a 
Testator's intention to exetnpt the 
Personal Estate from its primary 
Liability to Debts, ^c. 

IV. As to marshalling Assets in favour 
of Creditors and Legatees. 


I. Where a testator possessed of property of various kinds dies 
indebted, having disposed of his estate among different persons, 
or not having made any disposition, it often becomes material 
to consider the order, and sometimes the proportions and mode, 
in which the several subjects of property arc applicable to the 
liquidation of the debts; for every description of property is (we 
have seen) now constituted assets (a). 

And the same question may arise in regard to pecuniary lega¬ 
cies, where the testator has thrown them upon the land or some 
specific fund which would be either not liable or not exclusively 
liable to them; for otherwise they are payable out of but one 
fund, namely, the general personal estate (d). 

Under a trust for the payment of debts they are paid, not in 
the order of their legal priority (c), but according to the rule of 
a Court of Equity, which, regarding “equality as equity,” places 
the creditors of every class on an equal footing (d); and this 
rule is now established to apply, in opposition to the old doc¬ 
trine, to mere charges by which the descent is not broken (c), 

(а) Vide ante, 683. imder sudi a trust to simple contract 

(б) Greaves y. Poicell, 2 Vem. 248. creditors, t. ATor^on, Coop. 46.] 

The distinction taken in Walker r. (e) Burt v. Thomas, dt. 7 Ves. 323; 
Meager, 2 F. W. 650, has long been Batson v. Lihdegreen, 2 B. 0. 0. 94; 
overruled. Bailey \. Ekins, 7 Ves. 319; [Shi^ard 

(e) As'to the Ic^ order of paying v. Lutwidge, 8 Ves. 26; Barker v. May, 
debts, SCO Wms. Exors. p. 995, 8th 9 B. & Cr. 489;] overruling Freemonlt 
Ed.; Ram on Assets, 1. v. Dcdire, 1 P. W. 430; Plunket v. 

[(d) But a testator may give priority Pemon, 2 Atk. 290. 
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and to devises in trust for the payment of debts, though mode 
to the same persons as are constituted executors if). In all such 
oases, therefore, specialty and simple contract creditors [always 
came] in pari passu; and it was held that specialty creditors, 
claiming the benefit of such a trust or charge, must admit the 
simple contract creditors to an equal participation even of the 
personal estate (^), as equity will not allow a creditor to share 
in the equitable assets, or, in other words, in that portion of tho 
property which is distributable according to the maxims of a 
Court of Equity, without relinquishing his legal priority in re¬ 
gard to that portion of the property which constitutes legal assets. 
[The practical importance of these distinctions is, however, 
greatly reduced by the act 32 & 33 Viet. o. 4G, which abolishes 
the legal priority of specialty over simple contract creditors; for 
it is between these two classes that questions of priority have 
generally arisen.] 

It is clear that a trust to pay, or a charge of, debts, does not 
make simple contract debts carry interest (A), or revive a debt 
which has been barred by the statutes of limitations {i ); though 
tho contrary of both those propositions has been heretofore main¬ 
tained (A). And in Tait v. Lord Northwick (/) Lord Loughs 
borough held that a direction to pay such debts as tho testator 
should at the time of his death owe by mortgage bond or other 
specialty, or by simple contract or otherwise however, and all in¬ 
terest thereof was confined, in respect of tho interest, to debts 
which carried interest. 

But it should be observed that property which the testator has 
not subjected to debts is not distributable as equitable assets 


(/) Newton 'r. Bennett 1 B. C. C. 133, 
and catK» cited ib. 138, 140, n.; [^Chatn- 
bera v. Harveat, Mosc. 123.] See also 
Prowae v. Abingdon^ 1 Atk. 484; Lewin 
V. Okeky, 2 Atik. 60; [Clay v. Willia, 1 
B. & Or. 364;] overruling Girling v. 
Zee, 1 Vem. 63, and several other early 
oases. 

(g) Wride v. Clarke, 1 Dick. 382; 
Beg v. Beg, 2 P. W. 412 ; Haakwood v. 
Pope, 3 P. W. 323; Morrice v. Bank of 
England, Gas. t. Talb. 220, 2 B. F. G. 
Toml. 466, 3 Sw. 573. See also Shep-. 
pard v. Kent, 2 Vem. 435, 1 Eq. Ga. 
Ab. 142, pi. 6. 

(A) Lloyd V. Williama, 2 Atk. 110; 
Bartoell v. Parker, 2 Ves. 363; Earl 
of Bath V. Etrrl of Bradford, ib. 687; 
Shir ley v. Earl Ferrera, 1 B. G. G. 41. 
[Whether a (diarge of another’s debts 
oaxxies interest on interest-bearing 


debts depends on tho terms of tho will, 
Aakew v. Thompaon, 4 K. & J. 620.] 

(t) Sco Burke v. Jones, 2 V. & B. 276. 
[It the statute has not run at tho tes¬ 
tator’s death, a charge of a debt on the 
testator’s real estate prevents the debt 
being barred by the statute, a charge 
being a trust to bo executed by tho de¬ 
visee or hoir, Hargreaves v. Michell, 6 
Mad. 326; Moore v. Petchell, 22 Boav. 
172; but a charge of a debt on lease¬ 
holds or other personalty does not alter 
the rights of tho creditor, and the sta¬ 
tute runs notwithstanding, Smtt v. 
Jones, 4 GI. & Fin. 382; Freake v. 
Cranefeldt, 3 My. & Gr. 499.] 

(£) Carr v. Counteaa of Burlington, 1 
P. W. 228 ; Blakeway v. Earl of Straf¬ 
ford, 2 P. W. 373,6 B. P. G. Toml. 630. 
(0 4 Vos. 816. 
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(mjp. Z£vx. 

di8tributal)1e 
as equitable 
assets. 


Trust of 
chattels is 
legal assets, 

-inoludiog 

equity of re¬ 
demption of 
leaseholds. 


Simple trust 
of freeholds 
made legal 
assets by 
Statute of 
frauds; 


-but not 

an equity of 
redemption. 


merely because it is an object of equitable jurisdiction. [The 
true principle is that whatever the executor will be charged with 
as assets in an action at law against him by a creditor, whether 
it be recoverable by the executor as against a third person in a 
court of law or only in a court of equity, provided he so recover 
it merely virtute oflicii as executor, is legal assets (»). And 
therefore the trust of all chattels, real as well as personal (o), is 
legal assets, though recoverable only in equity. Formerly an 
equity of redemption of leaseholds was supposed to be equitable 
and not legal assets {p):, but this apparently rested on the pre¬ 
carious nature in former times of the mortgagor’s interest in the 
property {q)j and would be otherwise determined now that the 
mortgagor is looked upon as the real owner of mortgaged pro¬ 
perty, subject only to the security in the mortgagee (?*). 

As to freehold lands, we have already seen that these were 
assets in the hands of the heir to answer those specialty debts in 
which the heir was expressly bound; but no further («). Free¬ 
hold lands held upon a simple trust for the debtor, which but 
for the Statute of Frauds (t) would have been equitable assets, 
were by that statute made liable at law in the hands of the 
hoir executor or administrator (t^), and by subsequent statutes 
wore also made liable at law in the hands of the devisee (a?), for 
payment of the specialty debts of the cestui quo trust which 
bound his hehs. But tho case was otherwise where there was 
no clear and simple trust (y): thus an equity of redemption of 
freeholds was equitable assets (is). Here the creditor (not the 
executor, who indeed had no locus standi at all) was compelled to 


[(«) Cook V. OreffsoH, 3 Drew. 647; 
Shoe V. lYcHch, ib. 716; Alt.-Gen. v. 
Brmming, 8 H. L. Ca. 243, where held 
that purrshasc-money due to the tefl- 
tator fur land contracted to be sold but 
not conveyed by him ore legal aaseta. 
The separate estate of a married woman 
is necessarily distributable as equitable 
assets, since she is incapable of binding 
herself by specialty, Anon., Mose. 328. 
In this case, it was held that a mort¬ 
gagee had no preference, since a feme 
coverte by law could not make a mort¬ 
gage. It is clear that such is not tho 
mw now, see Macquecn, Hush. & Wife, 
pp. 300, 304. 

(o) See cases cited by Cox, 3 P. "W. 
344, n. (2). 

(p) Case-vf Sir C. Cox'a Creditor a, 3 
P. W. 342; JIartweli v. Chittera, Amb. 
808. 

{q) Not because it was the subject of 


equitable jurisdiction, for in the same 
case Sir J. Jekyll said that tho trust of 
a bond or of a term was legal assets, 3 
P. W. 342. 

(»■) Cook V. Gregaon, 3 Drew. 547. 

{s) Ante, p. 582. 

U) 29 Car. 2, c. 3, ss. 10, 12. 

(h) IHunket v. Benson, 2 Atk. 293; 
King V. BalUtt, 2 Vem. 248. 

(x) 3 & 4 Will. & M. 0 . 14, and 11 
Geo. 4 & 1 Will. 4,0.47; Coope v. Cress- 
well, L. B., 2 Ch. 112. 

(y) See Sugd. Y. & P. 664,667, 11th 

Nd. 

(s) Flunket v. Fenaon, 2 Atk. 294; 
Flwknett v. Kirk, ib. 411; Solleg v. 
Gower, 2 Vem. 61; Clay v. WiUia, 1 B. 
& Cr. 374. Baglay, 3., 1B. & Cr. 371, 
and Cranworth, V.-C., 15 Jur. 73, seem 
to have thought that an equity of re¬ 
demption was not assets either at law 
or in equity. 
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[oome into equity for relief, and was therefore obliged to submit 
to the rule of that Court with regard to assets. 

But by stat. 3 & 4 Will. 4, o. 104 (a) an equity of redemption 
of freehold {b) or copyhold (c) land was made legal assets. 

In Sharpe v. Earl of Scarborough (d) judgment oreditora were 
held entitled to have their debts paid out of the produce of the 
sale of mortgaged estates in priority to the claims of other cre¬ 
ditors by bond and simple contract; but this was on the ground 
that the judgment creditors had a right to redeem and not on 
account of the nature of the assets; and since a judgment upon 
which execution has been issued now operates as a charge on 
every interest (c) in land, creditors having such judgments are 
entitled to payment out of such interest in priority to all other 
creditors.] 

It may be further premised that the order in which the 
several funds liable to debts are to bo applied, regulates the 
administration of the assets only among the testator’s own 
representatives, devisees and legatees, and does not atfect the 
right of the creditors themselves to resort in the first instance 
to all or any of the funds to which their claim extends, though 
as we shall presently see, equity takes effectual steps to prevent 
the established order of application from being eventually 
deranged by the capricious exercise of this right. 

It should also be stated that [real or personal] property over 
which the testator has a general power of appointment only (and 
in which he takes no transmissible interest in default of appoint¬ 
ment), is assets for the payment of creditors (/), provided the 
power bo exercised {g)j but not otherwise (/()■; [except in the case 
of judgment creditors since the act 1 & 2 Viet. c. 110 (*) who 


CHAP. XLVI. 


Contra sinoo 
3 & 4 Will. 4, 
c. 104. 

Judgment 
creditors have 
a right to 
redeem, and 
therefore 
priority, 
though assets 
equitable. 


Hight of the 
cr^tor to 
take property 
out of its 
proper order. 


Effect of 
exercising 
power of 
appointment. 


[(a) Ante, p. 683. 

(6) Foster v. Handley^ 1 Sim. N. S. 
200, better reported 15 Jur. 73; love- 
grove v. Cooper, 2 Sm. & Gif. 271. In 
the latter case it is not directly stated, 
but would appear from the third para¬ 
graph, p. 271, that the real estate was 
mortgaged; the grounds of the decision 
could not have been applied to the 
monies arising from the (^e of this real 
estate, see ante, 619, note (/). 

(tf) JSttrrell v. Smith, L. K., 9 Eq. 443. 
(rf) 4 Ves. 638. 

(e) See 27 & 28 Viet. c. 112. 

If ) Tnoliidmg simple contract credi¬ 
tors under stat. 3 & 4 Will. 4, c. 104, 
Fleming v. Buchanan, 3 D. M. & G. 976.] 
(g) Laseellesr. LordComwaUie, 2yem. 


466, Pre. Oh. 232; Troughton v. Trough- 
/off,3Atk.656; Lord Towmendv.Wind¬ 
ham, 2 Ves. 8; [Jen/iey v. Aftdrews, 6 
Mad. 264 ; Fleming v. Buchanan, 3 D. 
M. & G. 976; Williams v. Lomas, 16 
Beav. 1. And property which f. c. has 
general power to appoint by deed or 
will {London Chartered Bank of Australia 
V. Lempriere, L. K., 4 P. 0. 672; Mayd 
V. Field, 3 Ch. D. 687), or by will only 
{Be Harvey's Estate, 13 Ch. D. 216), is 
assets to answer her “general engage¬ 
ments’^ to the same extent as her 
separate property.] 

(A) Holms V. Coghill, 7 Ves. 499,12 
Ves. 206. 

[(i) Sects. 11, 13. 
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[have issued execution upon their judgments (k) whereby lands 
over which the debtor has a disposing power, which he might 
without the assent of any other person exercise for his own 
benefit, are bound in favour of such creditors whether the power 
be exercised or not:] and, it will be remembered that, in wills 
made or republished sinco 1837, every general or residuary de¬ 
vise or bequest operates as a testamentary appointment, unless a 
contrary intention appear. 


The order of the application of tho several funds liable to the 
payment of debts, then, is as follows:— 

1. The general personal estate (/) not expressly or by impli¬ 
cation exempted (w). 

2. Lands expressly devised to pay debts, whether the inherit¬ 
ance, or, a term carved out of it, be so limited («). 

3. Estates which descend to the heir (o), whether acquired 
before or after the making of tho will (p). 

4. Eeal or personal property devised or bequeathed, [either 
to the heir or a stranger,] charged with debts, and disposed of, 
subject to such charge (q). 

5. General pecuniary legacies pro rat& (r). 

6. [Specific legacies (s) and real estate devised, whether 


[(*) 27 & 28 Vich c. 112.] 

(i) SirTeter Soames* ease, (iit. 1 P.W. 
694 ; Lord Grav v. Lady Gray, 1 Ch. 
Caa. 290; White v. TFUte, 2 Veni. 43; 
Johnson Milksop, ib. 112; Evelyn v. 
Evelyn, 2 P. W. 664. See also Milucs 
V. Slater, 8 Vea. 304. 

{m) Sec post, a. 3 of this Ch. 

(«) Anon., 2 Vent. 349: Bateman v. 
Bateman, 1 Atk. 421; Lanoy v. Duke of 
Athol, 2 Atk. 444; Poivis v. Corbet, 3 
Atk. 666, 3 Ves. 116, ii.; Ellison v. 
Airey,2Yea. 669; Tiveedalev. Coventry, 
1 B. C. 0. 240; Coxe v. Bassett, 3 Ves. 
165; [Phillips v. Parry, 22 Beav. 279.] 
(o) Chaplin v. Chaplin, 3 P. W. 368; 
Gallon V. Hancoek, 2 Atk. 424 ct seq.; 
[Bainton v. Ward, 2 Atk. by Sanders, 
172, n. (2);] Manning v. Spooner, 3 Ves. 
117; Bamewall v. Lord Cawdor, 3 Mad. 
463. 

(i>} See Milnes v. Slater, 8 Ves. 296. 
(}) Wride V. Clarke, 2 B. C. C. 261, 
u.; Bavi'et t. Topp, ib. 269, n.; Bonne 
T. Lewis, ib. 267; Manning t. Spooner, 
3Ves. 117; Sarmoodv. Oglander, 8Ves. 
124 ; Milnes v. Slater, ib. 306 ; Watson 
V. Briekwood, 9 Ves. 447; Irvin v. Iron¬ 
monger, 2 B. & My. 631. 


(/•) Cliftony. Burt, 1 P.W. 680. The 
dcriscc of lands which the testator had 
contracted to purchase, and which he 
directed his executors to pay for, was in 
Headley v. Eeadhead, Coop. 60, treated 
as a pecuniary legatee in respect of 
the purchase-money, and therefore, the 
estate not being sufficient to pay the 
legacies and complete the contract, the 
legatees and devisee were held to con¬ 
tribute rateably. [And see Heme v. 
Meyrick, 2 Salk. 416, 1 P. W. 201; 
Coilins V. lewis, L. B., 8 708; 

BugdaU v. Bugdale, L. B., 14 Eq. 234; 
Tomkins v. Colthurst, 1 Ch. D. 626; 
Farquharson v. Flayer, 3 Ch. D. 109. 
Besiduary devisees are not liable to 
contribute, the decision of Lord Chelms¬ 
ford that they are so liable is a mere 
mistake.] 

(«) As to what legacies are peonniary 
or general, and what specific, see 1P. W. 
639; 2 P. W. 328; Amb. 666, (but see 
2B. C. C. lllJ;2B.O. 0. 18; 2^ Ves. 
jun. 639; 4 Ves. 160, 566, 668; 6 Ves. 
199, 461; 11 Yes. 607; 16 Yes. 384; 
1 Mer. 178; 6 Sim. 530; £1 Be G-. & 
Jo. 438; L. B., 20 Bq. 812; 6 Oh. D. 
603; 7 Ch. D. 339. 


PDF Compressor Pro 


LEGAL AND EQUITABLE ASSETS. 

[in terms speoifio or residuary (t), are liable to contribute pro 
rat4 («).] 

7. [Beal and personal property whiob the testator has power 
to appoint and which he has appointed by his will (a;).] 

In fixing these several gradations of liability, the great struggle 
for a long period was to determine whether the descended assets 


[(<) Hensman v. Fryer, L. B., 3 Ch. 
420; Lancefeld v. Iggulden, L. B., 10 
Ch. 136.] • Under the old law every 
devise, however general in terms, wa.s 
virtually specific, Forrester v. Zonl 
JMgh, Amb. 173; Scott v. Scott, 1 Ed. 
459; Keeling v. Frown, 6 Ves. 359; 
Milnea v. Slater, 8 ib. 303, overruling 
Gower v. Mead, Pre. Ch. 3. And see 
particularly Mirehouae v. Scaife, 2 My. 
& Cr. 696, where Lord Cottenham took 
a general view of the authorities for 
the proposition that pecuniary legatees 
ore not entitled to have the assets mar¬ 
shalled 08 against a residuary devisee 
of lands, the principle applicable to 
specific and residuary devises being 
identical. The ground for this doctrine 
was, that, as the testator could dispose 
only of the lands actually belonging to 
him when ho made his will, any devise 
therein, however general in terms, 
amomitcd in reality to nothing but a 
gift of the lauds ho then had. Thus, if 
a testator having lands called Blackacre 
and Whiteacre, before the year 1838, 
devised Blackacre to A. and the residue 
of his real estate to B., the devise to 
B., though residuary in expression, was 
in point of fact a mere devise of White- 
acre, and was so regarded fur all pur¬ 
poses. Therefore, if in such a case the 
testator owed specialty debts, which 
were to bo satisfied out of his real es¬ 
tate, Whiteacre, the property of B., 
was not first applicable (as would bo 
the case if the respective subjects of 
disposition were personal estate), but 
A. and B. stood upon an equal footing, 
both estates being applied prd ratd. 

The ^^und of the doctrine docs not 
apply to wilk which arc subject to 
the new law, as a general or residuary 
devise is, by 1 Viet. c. 26, made to ex- 
trad to ml the real estate belonging to 
a testator at the time of his decease, 
thereby abolishing all distinction be¬ 
tween real and personal estate in this 
particular; and analog might seem to 
require the adoption m a umorm rule 
in regard to reu and personal estate; 
[and it was so dedded by Kinderd^, 
V.-O., who held that the order of lia¬ 
bility was (1) real estate devised as re¬ 
sidue, (2) pecuniaty legacies, (3) real 
estate spemcally devi^, Henamm v. 


Fryer, L. B., 2 Eq. 627, and cases there 
cited. Similar decisions, so for as con¬ 
cerned the two sorts of realty, were 
made by Eomilly, M. B., Itotlwram v. 
Itotheram, 26 Bcav. 465; liethell v. 
Green, 34 Boav. 202.] But the old rule 
had obtained so firm a footing that the 
struggle [anticipated in tlio first edition 
of thisworkeusued. Stuart,Y.-G., held 
that the old rule depended on the essen¬ 
tially specific character of a devise of 
real estate, and that the act had made 
no difference, Frarmain v. I'wiss, 2 Qif. 
130 ; Clark v. Clark, 34 L. J. Ch. 477, 
and other cases; and this view was 
adopted by Lord Chchmford, L. C., who 
roversetl the decision of Kindcraley, 
V.-C., in JTensinan v. Fryer, L. B., 3 
Ch. 420. Tho point was again con¬ 
tested as between specific and residuary 
devisees in Lancejeld v. lygulden, L. B., 
17 Eq. 666, 10 Ch. 136, whore Bacon, 
y.-C., held that specifically devised 
realty was not liable until residuary 
realty had proved insufficient; but this 
was reversed by Lord Cairns, L. C., and 
James, L. J., and it is now settled that 
the old rule remains imchauged. It is 
remarkable, howevci’, that to arrive at 
this conclusion Lord Cairns inverted the 
account usually given of the rule, and 
said that tho non-devisability of aftcr- 
acquired i-cal estate was the result of 
treating a residuary devise as specific. 

(«) Long V. Short, 1 P, W. 403, 2 
Vcm. 756; 'Tomba v. Roch, 2 Coll. 490; 
Gerviav. Gervis, 14 Sim. 666 (where Sir 
i. Shadwell overruled his own previous 
decision in Comewall v. Cornewall, 12 
Sim. 298); Young v. llassard, 1 Jo. & 
Lat. 472; Jackson v. Hamilton, 3 Jo. 
& Lat. 711; compare Bateman v. Hatch- 
kin, 10 Boav. 426; and see Fielding v. 
Freston, 1 Do G. & J. 438. Specialty 
and simplecontroct creditors being now 
on an equal footing, the specific legatee 
has, it would seem, as good a ri^t to 
compel tho devisees to contribute to¬ 
wards payment of tho latter as (accord¬ 
ing to the coses here cited) he had with 
regard to the former. 

{x) Fleming v. Buchanan, 3 D. M. & 
G. 976; Hawthorn v. Shedden, 3 Sm. & 
Gif. 306. See also Troughton v. Trough- 
ton, 3 Atk. 660, 661; Baintm v. Ward, 

2 Atk. 172, n., by Sanders.] 
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CHAP. XLVI. 


Lauddescend- 
ing subject to 
charge or 
trust to pay. 


As to lapsed 

imdivided 

share. 


were applicable before or after devised l^ds wbiob the testator 
had simply charged with (not particularly selected and appro¬ 
priated for the payment of) his debts (e. e.y between the third and 
fourth classes in the preceding series), and the question was finally 
settled in favour of the prior liability of the heir (though with 
disapprobation of the rule), by Lord Thiirhw in Donne v. Lewis (y), 
and by Lord Ahanley in Manning v. Sjwoner ( 2 ). And in Harmood 
V. Oglander («) Lord Eldon recognizes the distinction between a 
mere charge of debts and a devise directing the mode in which 
the debts ore to be paid, which he characterizes as “ thin,” but 
considers as too firmly established by authority to be disturbed. 
A devise to the heir, though inoperative according to the old 
law (i) to break the descent, was held to demonstrate an intention 
to place, and to have the effect of placing, the heir on an equal 
footing with the devisees, properly so called, in this respect (e). 

[The order in which the descended estates are liable is not 
generally varied in favour of the heir by their being included 
with the devised estates in the charge of debts (d), nor by the 
circumstance that they come to the heir by lapse and not as 
simply undisposed of (c), nor by both of these circumstances 
together (/). And where the real estate is expressly devised to 
pay debts, and subject thereto part is devised beneficially and 
part not, the order is not varied against the heir so os to charge 
the descended part before the devised part, but both parts are 
liable pari passu (^ 7 ). 

But if, subject to a previous trust to pay, or charge of, debts 
(for here the form of charge is immaterial) the real and personal 
estate is given to several as tenants in common, and one share 
lapses; the lapsed share is liable pari passu with the shares 
effectually devised. Thus in Eisher v. Fisher {h)y where a tes¬ 
tator devised his freehold estates amongst his seven children, 
and empowered his executors, notwithitanding the prei^j^g 
devises, to sell so much of the freehold estates as sbg^ be 
necessary for payment of his debts funeral and testamentary 
expenses, and directed the money so raised to be applied in 
payment of such debts, &c. accordingly, and that the surplus 


(y) 2 B. C. 0. 257. , Barber v. Wood, 4 Ch. D. 886. 

(e) 3 Ves. 114. («) Williams v. Chitty, sup.; per 

\a) 8 Ves. 125. Kindtrsley, V.‘0., Body v. Aartri^e, 

(5) But now see stat. 3 & 4 Will. 4, 1 Dr. & Sm. 241. 

c. 106, 8-.'3; ante, Vol. I, p. 74. (/) Williams v. Chitty, sup. 

{e) Biederman v. Seymour, 3 Bear. (y) Steady. B!^ardaker,li. K., 15 "Eq. 
36k [And since 3 & 4 Will. 4, 0 .106, 17k 

see Strieklandy. Strickland, 10 Sim. 374. (A) 2 Kee. 610. 

(d) Willianu y, Chitty, 3 Yes. 545; 
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[money should go according to the preceding devise of the free¬ 
hold estates. The testator then gave his leaseholds amongst his 
seven children, and bequeathed his personal estate (except lease¬ 
holds) to his daughter E., exonerated from his debts, &o., and 
charged his freeholds as the primary fund, and his leaseholds os 
the second fund, for payment of his debts, &o. . One 'share of 
the freeholds and leaseholds lapsed by the death of a child; and 
it was held by Lord Langdale that the testator had appropriated 
first his freeholds, and secondly his leaseholds, as the special 
fund for payment of his debts, that the interest which the 
deceased child would have taken if he had lived was a share of 
so much only as remained after deducting debts, and therefore 
that his share of so much only lapsed. In other words, the 
lapsed share was liable pari passu with the shares well devised. 

So, in Wood v. Ordish (/), where a testator by will dated in 
18J32 devised all his real and personal estate subject to the 
payment of his debts to one for life, with remainder to three 
persons as tenants in common, and afterwards purchased other 
lands which were of course unaffected by the will: one of the 
shares in remainder lapsed, and it was held by Sir J. StnartfY.-G.f 
that the simply descended lands must first bo exhausted, and that 
the lapsed share of the devised estate was then applicable for pay¬ 
ment of debts pari passu with tho oilier shares; observing that 
if the descended estates were sufficient tho life estate and tho 
remainder in the entirety, including tho lapsed share, would bo 
freed; but that if the descended estates were not sufficient, then 
a part of the devised estates must be taken before any enjoyment 
could be had of the life estate, because the charge was upon tlio 
entirety of the fee simple. For the same reason none of tho 
rights in remainder, whether by lapse or by the devise, could 
accrue till the charge of debts was provided for; the share of 
the Ji^ir was thus, as to the liability to the charge, on the samo 
footing as the other shares. 

These two cases were treated by Sir W. P. Wood without any 
distinction as laying down tho principle that as between tho 
heir-at-law, the next of kin and the residuary devisees and 
legatees, a lapsed s/tare of real and personal estate ought to bo 
applied in the same order as if the legatee had survived; and 
they were followed by him accordingly (^)]. 

[(») 3 Sm. & Gif. 125. been establiehed with regard to reuidue 

(A) J^acoeX; v. Peacock, 34 L. J. Ch. of personal estate, see Pifre v. Marsden, 
316. See also lLyvc» v. Ryvet, L. It., 4 My. & 0. 231 ; Trethewy v. Helyar, 
11 Eq. 539. The rule had long before 4 Ch. D. 53. It docs not appear what, 

3. —VOL. IT. 8 8 
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ADMINISTRATION OF ASSETS. 

"WTiere several distinct properties, subject to a common charge, 
are disposed of among several persons, recourse is had, by an 
obvious rule of justice, to the principle of contribution. Thus, 
if tho testator, after subjecting his real estate to the payment of 
his debts or legacies, devise Blackacre to Ai and Whiteaore (/), 
[or tho residue of his real estate (m),] to B., and these estates in 
the administration of tho assets become appHcable, the charge 
will be thrown upon the devisees in proportion to the value of 
their respective portions of the property. And, by parity of 
reason, where several estates, subject to a common charge, devolve 
by descent upon different persons (which happens where they 
descended to the last owner from opposite lines of ancestry, and 
his own paternal and maternal heirs arc different persons, or 
they are held by several tenures, involving different courses of 
descent), tho same principle of contribution obtains (w). 

And tho rule is the same where the property charged is partly 
real and partly personal. Thus, if a testator, after commencing 
his will with a general direction that his debts shall bo paid, 
proceeds to dispose specifically of his real and personal estate 
among different persons; as the charge would, we have soon, 
affect the whole property so given, real as well as personal, the 
devisees and legatees will bear their respective shares of .the 
burden pro ratSl (o). 

It should seem then, that, although personalty not expressly 
charged with debts is applicable before real estate not so charged, 
yet when both species of property are expressly onerated [and 
tho personalty is specifically bequeathed], no distinction of this 
nature is admitted, but the whole stands on an equal footing. 

In precise accordance with this prinoiple, too, where a testator 
creates out of real and personal estate a mixed fund to answer 
certain charges, he is considered as intending, not that the per¬ 
sonalty shall be the primary and the realty the auxiliary fund 
for those charges, but that each shall contribute rateably to the 
common burden. And it is immaterial that the combined fund 
comprises the whole of the testator’s real and personal estate. 

[if any, weight was attributed to the 371.] 

personalty being given with tho realty (n) See Lord Sldon'a judgment in 
m laying down the rule as to the Aldrich v. Cooper, 8 Yes. 890. See this 
realty.] case [and Lconimy. leonino, 10 Ch.D. 

0 See Heveningham v. Herenbigham, 460] as to the question whetheor a mort- 
2 Vem. 3{i5, 1 Eq. Ca. Ab. 117; Grow- gage equally affects both subjectsoom- 
cock V. Smith, 2 Cox. 397; Carter v. prised in it, or the one was to be Jlrat 
Jiamarditton, 1 P. W. 504; {Johnson v. applied. 

Child, 4 Hare, 87.] See also 3 F.W. 98. (o) Irvin v. Ironmonger^ 2 B. & My. 

Qm) Oibbins v. Eydm, L. B., 7 Eq. 531. 
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Thus, m Roberta v. Walker {p)^ where a testatrix gave to trus¬ 
tees certain freehold copyhold and leasehold estates and shares in 
certain companies, and all other real and personal estate, upon 
trust' to sell and convert the same, and as to the monies arising 
therefrom, and the rents and profits in the mean time, upon trust 
in the first place to pay all her debts funeral •and testamentary 
expenses, and in the next place to pay certain legacies with in¬ 
terest and the duty thereon, and to apply the residue in such 
manner as the testatrix by any codicil should direct. The tes¬ 
tatrix died without making any codicil. The question being, 
whether the debts and legacies were to bo paid out of the per¬ 
sonalty so far as it would go, in exoneration of the real estate 
and for the benefit of the heir, or whether they wore to bo borne 
by the real and personal estate proportionally. Sir J. Leach^ M. K., 
decided in favour of the latter construction, observing, “ When a 
testator creates from real estate and personal estate a mixed and 
general fund, and directs the whole of that fund to bo applied 
for certain stated purposes, he does, in effect, direct tliat tho real 
and personal estate which have been converted into that fund 
shall answer the stated purposes and every of them pro ratsl, 
according to their respective values. If any of those purposes 
fail, then the part of the fund which, according to the intention 
of tho testator, would otherwise have been applicable to those 
purposes, is undisposed of. As far as this part of the fund has 
been composed of real estate, the heir is to have tho benefit of 
it as so much real estate undisposed of; and as far as this part 
of the fund has been composed of personal estate, I am of opinion 
that it is personal estate undisposed of for tho benefit of the next 
of kin; and in order to ascertain the proportions which will thus 
belong to the heir and next of kin respectively, it must be referred 
to the Master to compute the respective values of the real and 
personal estate, which are thus blended by the testator into ono 
common fund.” 

So, in Stocker v. Harbin {q)y where a testator gave all his real 
and personal estate to A., B. and C., upon trust to sell all his 
real estate and convert into money his personal estate; and he 
dmected his trustees to stand possessed of the monies to arisd by 

{p) 1 B. & My. 752; see also Dunk Soapital, 10Hare, 19; Simmonav, Dose, 
T. Unuter, 2 B. & My. 667; [Iburdrin 6 D. M. & G. 4li; Bedford v. Bedford, 
T. Gowdey, 8_My. & K. 383; West v. 36 Beav. 684.] 

Cole, 4 Y. & C. 460; Cradoek v. Owen, {q) 3BeaT.479; IShallcroeev.Wright, 
2 to. & Gif. 241; Yow^ v. Saeeard, 1 12 Beav. 605. 

Jo. & Lat. 466; Bobineon v. London 

S S 2 
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virtue of his will, in trust to pay all his just debts and funeral 
and testamentary expenses, and then to appropriate and take 
out of his said trust monies the sum of 1,000/., and invest the 
same in manner therein mentioned for the benefit of his son 
D., which sum, in a certain contingency, was to revert to and 
become part of his residuary monies and estate; and the testator 
then proceeded to give certain directions concerning his residuary 
monies and estate. The testator by an unattested codicil revoked 
the legacy of 1,000/.; and Lord Langdale^ M. E., held that, as 
the codicil waa inoperative in regard to the freehold estate, the 
legacy remained in force as to such proportion of it as was pay¬ 
able out of the produce of the freeholds, for the legacy, being 
given out of a mixed fund constituted of both real and per¬ 
sonal estate, would have been payable out of both in proportion 
to their respective amounts (r). 

Again, in Salt v. Ohattaicay (s), where a testator devised and 
bequeathed his real and personal estate in trust to sell, and out 
of the proceeds and out of the ready money he might die pos¬ 
sessed of, to pay to J. 100/., and to divide one-third of the 
residue of the monies to arise as aforesaid among J. and five 
other persons; J. died in the testator’s lifetime. It was held 
that the next of kin and the heir were entitled to their propor¬ 
tionate parts of the lapsed share of the residue, and that the 
legacy of 100/. fell into the residue and passed by the gift 
thereof (/). Lord Langdale observed, that the two sorts of 
estate being blended, each contributing in proportion to fulfil 
the purposes which could be accomplished, the share of residue 
which had lapsed must be deemed to consist of proportionate 
parts of the two sorts of estate. 

[Whether this blending has been effected is a frequent question. 
As it concerns the partial exoneration of the personal estate 
from its regular burdens, it depends on principles presently to 
be discussed (m). It may, however, be observed here that the 
mere fact that the real and personal estate are given together, 
upon trust out of the issues, dividends, interest and profits 
thereof to pay debts, legacies, or annuities, has been often held 
insufficient to exempt the personal estate from its primary 

[(r) But if the gift out of the real sed. qu.] 
estate had been of a legal rent-charge, («) 3 Bear. 676. [See also 
a court ti law would have given effect v. Southgate, 12 Sim. 77, 83, 12 L. J. 
to the whole charge out of the real Ch. 147; Shallerou v. Wriyht, 12 Bear, 
estate, Loeke v. Jatnee, 11 M. & Weis. 606.] 

912, where it is suggested liiat ibere U) Astothis,'videante,yol.I,p.642. 
might be a remedy in a court of equity, [(») Inhra, s. 3. 
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[liability (a?). And it was said by Sir G. Turner^ L. J., in Tench chap, xlvi. 
V. Cheeee (y), that “ in order to effect that purpose there must be ] 
a direction for the sale of the real estate,—so as to throw the 
two funds absolutely and inevitably together to answer the 
common purposes of the will.” 

But this dictum was criticized in Allan v. Gott (s), where a Allan v. Oott. 
testator directed his debts and funeral and testamentary expenses 
to be paid out of his personal estate; and, after various legacies 
(not in question) and a specifio devise, ho devised and bequeathed 
all other his real estate and all his moneys and securities and 
all other his personal estate to trustees on the trusts thereinafter 
declared; and he empowered his trustees in case and as often os 
they should think fit to sell call in and convert into money all 
and every his said real and personal estate; and he directed 
that they should stand possessed of the residue of his said real 
and personal estate and of the moneys arising from the sale 
thereof or of any part thereof if and when sold upon trust, 
after payment of his debts funeral and testamentary expenses 
and the legacies thereinbefore bequeathed, to invest the residue 
of the same trust moneys, and out of the interest, dividends, 
and annual proceeds thereof to pay a life annuity to his wife in 
satisfaction of her claims on a certain settled sum) which she 
was to release to his trustees, and he directed them to apply that 
sum in augmentation and “ as part of the fund to arke from the 
residue of his real and personal estate.” lie then directed his 
trustees, by and out of the said trust estates moneys and 
premises, to raise six large legacies, and gave the residue of his 
said real and personal estate to A., his heirs, executors, adminis¬ 
trators, and assigns. A. died before the testator. It was hold 
by Sir W. James^ L. J., tnat, as between the heir and next of 
kin, the annuity and the six legacies were charged on the real 
and personal estate pro rata. Referring to Sir G. Turner's 
dictum, he said it had been argued from it that Tench v. Cheese 
established as a rule of law that there must be conversion out 
and out, but that that was not really necessary for the decision 
of that case, and that the distinction between an absolute direc¬ 
tion and a discretionary power to sell was not there before the 
Court: that there must be other modes of ascertaining an inten¬ 
tion to exonerate the personal estate besides an absolute direction 

[(«) Boughtony. Boughtotif 1H. L. Ca. Beav. 226; Tenehy. Cheete^ 6 D. M. & G. 

406, reversing 1 Coll. 26; Blanny.Bellt 463; Ellis v. Bartrum, 26 Beav. 110. 

6 De G. & S. 666; Tidd v. Lister, 3D. fy) 6 D. M. & G. 467. 

M. & G. 867; Bentley v. Oldjleld, 19 (z) L. B., 7 Ch. 439. 
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[to sell, otherwise the rule would exclude a ease in which a 
testator said expressly that he meant his real estate to be the 
primary fund (( 2 ). Here , the L. J. thought there was strong 
eyidence of intention to create' a mixed fund. The testator 
“ has, in foot, put the whole property into the hands of the 
trustees as one mixed estate, with a full discretion in them .to 
sell and apply if and as they think fit the whole of the realty 
be/ora they touch a single portion of the personalty; ” and “ by 
way of evidencitig” the mixed and special character of the fund 
he had created, he had. directed that the settled money should 
be added to that which he had himself called the fund to arise 
from the residue of his real and personal estate. 

It seems, too, that where pecuniary legacies are given, and 
afterwards “ the residue of the real and personal estate,” so 
that under the rule in Grevilk v. Broime (6), the legacies are 
charged on the realty, the realty and personalty are liable 
pari passu (c). 

In Falkner v. Grace (r/), a testator gave his real and personal 
estate in trust to pay one moiety of the rents, dividends, &c. 
to A., and out of the other moiety to pay an annuity to B., and 
it was held by Sir G. Turner^ V.-C. (“ distinguishing the case 
from Boughton v. Bougliton”), that the annuity was payable 
pro rata out of the real and personal estates. The ground of 
this judgment is not reported: but as there ore no burdens 
regularly incident to a share of personalty, there was here no 
primfi, facie liability to bo negatived. Once divided into shares, 
the estate is assumed to be no longer assets, but the property of 
the devisees, subject to the burdens imposed by the will on their 
respective shores. 

The order in which a testator directs his estate to be adminis¬ 
tered may be such os impliedly to shew that one of two devisees 
or legatees is to have priority over the other, though under 
the gift simply to them they would have contributed rateably 
to payment of debts. Thus, in Legh v. Legh (e) a testator 
devised his B. estate to certain uses, and he devised his M. estate 
to trustees upon trust to sell and raise portions for his younger 
children, and from and after the complete performance and satis- 


[(a) But of course Tunur, L. J., was 
speaking only of cases where the inten¬ 
tion was not exprc&s. 

(6) 7 H, L. Ga. 689, ante p. 605. 

(c) See Gainaford v. Dunn, L. B., 17 
£q. 405; WeUa v. Sow, 48 L. J. Ch. 


476. 

9 Hare, 281. 

(c) 16 Sim. 125. See also Saikea v. 
Boulton, 29 Bea?. 41; Earl of Portar- 
Ungton v. Darner, 4 D. J. & S. 161. 
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\Jatitwn of all and every the trusts powers and authorities thereby chap. xiti. 

given and declared and subject thereto in the first 'wwfowtv,'and 

also subjeoi/ to the payment o£ debts and other legacies, ho 

directed the trustees to stand possessed of the M. estate in trust 

for his eldest sou absolutely. The.M. estate was^ only sufficient 

to pay the portions and some of the debts, and it was contended 

that the portions and the B. estate ought to contribute rateably 

towards remaiuing debts; but Sir L. Shad welly V.-C., held that 

the B. estate was alone liable in the first instance. That this. 

was the true construction is evident from the fact that the 

testator directed the portions to be paid in priority to the debts, 

while he must be considered to have known that the law ranked 

the debts in priority to the devisees of the B. estate, which latter 

priority he had not disturbed; the order of priority contemplated 

by him therefore was—1, Portions; 2, Debts; 3, Devisees of 

the B. estate ; and the property being insufficient for all threo 

classes, the deficiency fell on the devisees in exoneration of the 

portions. 

The apportionment between the several species of property of Apportion- 
the liability to a charge imposed on them by the testator operates ^a”g?docs 
only as between the respective devisees of the properties charged, 
and does not affect the person entitled to tho charge; thus if charge, 
real and personal property aro blended and charged with a 
legacy, and by codicil, tho real property is given freed from tho 
charge, the personalty remains subject to tho whole charge (/)•] 


II. As to the general right of a devisee, [in cases not affected 
by the statute 17 & 18 Viet. c. 113, hereafter stated,] to be 
exonerated from an incumbrance to which tho testator, either 
before or after the making of his will, has subjected the devised 
estate, there cannot, at this day, be any doubt or controversy. 
And it is clear that the legatee of any chattel, spocifioolly be¬ 
queathed, has the same right. 

[Thus where a testator holding lands for which he received 
rent and paid a head-rent, died leaving arrears of rent due to 
him which he specifically bequeathed, and also arrears of head- 
rent due from him, it was held that the latter must be paid out 


Legatee of an 
incumbered 
chattel en¬ 
titled to claim 
exoneration. 


Arrears of 
rent not 
primarily 
payable by 
donee of lease. 


[(/) Tatloek v. Jenkins, Kay, 654, As to tho effect of a devastavit where 

where Wood, V.-O., said, “Suppose debts are charged on the real estate “if 

there had been a devastavit, could not the personal estate should be insuffi- 

the person interested in the charge raise cient, ’ ’ see Richardson v. Morion, L. B., 

tho whole charge out of the realty 13 £q. 123, and oases cit. ib. 126. 
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[of the general personal estate in exoneration of the specific 
legatee (A). 

So a sum due from the testator to his lessmr, in respect of a 
renewal granted during the testator’s lifetime, is payable out of 
the general personal estate, in exoneration of a specific legatee of 
the leasehold (?). And the specific legatee of leaseholds, on which 
the testator had covenanted to huild, has been held (Ar) entitled 
to have .the covenant performed at the expense of the general 
personal estate, although the time for performing the coveiiant 
has not expired. But where a lessee was liable for dilapida¬ 
tions at the time of his death, it was held that his specific legatee 
must himself bear the cost of repairs (/). 

Again,] if a testator bequeaths a watch or a painting, and it 
turns out that at his decease the watch or painting is in pawn, 
the legatee is entitled to have it redeemed. And by parity of 
reason if a testator specifically bequeaths a legacy to which ho 
is entitled under a will, and afterwards assigns such legacy by 
way of mortgage, the legatee may claim to have the mortgage 
debt liquidated in exoneration of the subject of gift; and it 
would be immaterial that the mortgage deed contained a power 
of sale, by virtue of which the mortgagee might have absolutely 
disposed of the property and thereby have defeated the be¬ 
quest (m); for in all these cases the mortgage being considered 
to have been created by the testator for his own convenience, 
and not for the purpose of subtracting so much from the 
bequest, the act is not, as between the parties claiming under 
the will, an ademption pro tanto, and cannot, without at least 
equal impropriety, be termed a partial revocation, though the 
latter designation has been commonly applied to it. If, there¬ 
fore, the testator’s right of redemption remain unbarred at his 
decease, the devisee or legatee is entitled to require that it shall 
be exercised for his benefit. [And if the executor fails to per¬ 
form this duty the legatee is entitled to compensation (»).] 


[(A) Ban'y v. Harding, 1 Jo. & Lat. 
489 ; but not bo rent filing due after 
teotator’s death, see Hawkins v. Haw¬ 
kins, 13 Ch. D. 470, and Jessel, 
M. R., L. B., 20 Eq. 316. 

(i) Mtzwillianu v. Kelly, 10 Hare, 
266. But not fines falling due on re¬ 
newals effected upon deaths happening 
after thadestators death, ib. 

(A) MarshallV. Holloway, 5 Sim. 196. 
Thifl case was referred by Turner -C., 
in Filzwilliams v. KelUj, 10 Hare, 277, 


to the particular provisions of the will, 
and not to any general rule of law. 

{t) Hickling v. Bowyer, 3 Mao. & G. 
643; and see Hawkins v. Hawkins, 13 
Ch. D. 470. Cf. Harris v. Boyner, 1 
Drew. 174, 182.] 

(w) Knight v.havis, 3 My. &E. 358. 
In this case the mortage was created 
for the benefit of the legatee himseU. 

[(»} Bothamley v. Shsrson, L. B., 20 
Eq. 304.] 
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Upon the same principle, it has been held that the speoifio 
legatee of shares in a railway company or any other such adven¬ 
ture, on which at the testator’s death the whole amount suh- 
scribed has not been paid, is entitled to have the future calls 
paid out of the general personal estate, or any other fund on 
which the testator may have thrown the burden of his debts (o). 
[But this is now considered to have carried the doctrine too 
far(p). Assets would be tied up indefinitely until all possible 
calls were paid up. It is difficult to suppose that a testator ever 
intended that: it was therefore held by Sir /. Romilhj that the 
liability of the general estate depended on the question whether 
the calls were made before or after the testator’s death (j). And 
this was followed by Sir R. T. Kinderslei/, who said the right 
principle was that if any payment was necessary at the testator’s 
death to constitute him a complete shareholder, it must be made 
out of his estate; but if he was then a complete shareholder, 
whether the concern had advanced to working order or not, 
all calls made after his death must be borne by the specific 
legatee (r). These are incident to the chattel bequeathed like 
rent to leaseholds (s) 

Sir JF. P. Wbodf indeed, drew a distinction in Rp. Box (^), 
where the whole of a testator’s personalty, including shares, was 
given to be enjoyed in specie by one for life, and the shares 
were given over after her death; in this case he held that calls 
made during the life of the tenant for life were payable out of 
the general assets, since the distribution of them was not thereby 
delayed beyond the time indicated by the testator. He also 
hold that the tenant for life, being entitled to the speeifio enjoy¬ 
ment of the whole estate, was entitled to say that the shares 
should not be touched for iho purpose of paying calls, and that 
the payment must be made out of some part not producing so 
good an income. But this decision is not easily reconciloablo 
with Fitzicilliams v. Kelly {u)j where, under similar circumstances, 
except that the property was leasehold, and the payment a fine 
on renewal, it was held by Sir G. Turner^ V.-O., that the fine 
must be home by the leaseholds alone, the tenant for life (a?) 

(o) Blmmt V. Hiphins, 7 Sim. 51; 424; Addams v. Feriek, 26 Bear. 384. 

[Jaeqmay. Chambers, 4 Bailw. Cas.499, (rl Bay v. Bay, 1 Dr. & Sm. 261. 

11 Jut. 296, reversing 2 Coll. 435; (s) Per/me/, M. B., L. R., 20 ]^. 

Wright v. Warren, 4 De G. & S. 367; 316. 

Clive T. Clive, Kay, 600. (/} 1 H. & M. 552. 

{p) By Sir E. Sugden, 1 Jo. & Lat. (») 10 Hare, 266, 276, not cited in 

490. Ee Box, 

{q) Armstrong v. Burnet, 20 Bear. (x) See also as to the jnroportionate 
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[keeping down the interest. “I do not know,” said the V.-C., 
**how I can hold that the devisee of an estate liable to be de¬ 
feated (i. e., by the non-payment), has a right against the general 
estate of his devisor to have that defeasible estate turned into an 
indefeasiblo one, or to bo indemnified against the consequences 
of his own neglect in suffering it to be defeated. The payment 
of this fine is an element necessarily incident to the preservation 
of the lease, and the person taking the benefit of the lease must 
take its burdens also.” 

Where the person named as legatee repudiates the legacy, he 
cannot of course be subjected to any of the liabilities attaching 
to the testator’s interest (y).] 

But the points which [in cases not falling within the statute 
17 & 18 Yict. c. 113,] have been cliiefly in controversy and are 
here to be considered, are:— 

1st, Whether the will indicates an intention that the devisee 
or legatee shall take cum onero (z ); and, if not, then, 2ndly, 
Out of what funds ho is entitled to claim exoneration {a). The 
courts require very clear expressions in order to fasten the in¬ 
cumbrance on the devisee or legatee of the property in question. 

Thus it is settled that a devise of lands, subject to the mort¬ 
gage or incumbrance thereupon^ does not so throw tho charge on 
the estate, as to exempt tho funds which by law are preferably 
liable (i); the testator being considered to use tho terms merely 
as descriptive of the incumbered condition of the property, and 
not for the purpose of subjecting his devisee to tho burden,— 
a construction which, though well established, it is probable 
generally defeats tho intention. 

[So where a testator having two estates subject to one mort¬ 
gage devised one estate to A. subject to the payment of part 
of the debt, and tho other to B. subject to the payment of tho 


[pliability of tenant for life and remain¬ 
derman, ffarrisv.Pogner, 1 Drew. 174, 
182. But see inf. n. (z). 

(v) Moffetts.Bates, 3Sm. &G’if.468. 
(s) It may happen that a devisee for 
life is to take cum onere, while a re¬ 
mainderman is entitled to exoneration, 
see Sargent v. Jtoberts, 12 Jur. 429, 17 
L. J. Ch. 117; and viee versd, Whieldon 
V, Spodoyt 15 Beav. 637. 

( 0 ) As to tho right to exoneration 
being barred by lapse of time, see New- 
house T. Smith, 2 Sm. & Gif. 314.] 


(6) Serle v. St. Blog, 2 P. W. 386 ; 
Duke of Aneaster v. Mayer, 1 B. 0. 0. 
464; Astley v. Earl of TankerviUe, 3 
B. G. C. 646, 1 Oox, 82; [Bamewell v. 
Lord Cawdor, 3 Mad. 463; Phillips v. 
Parker, Taml. 136;] Biekham v. Crut- 
well, 3 M. & Cr. 763; ^oumshend v. 
Mostyn, 26 Beav. 72.] Bee also Lord 
Eldon's judgments in Milnes v. Slater, 
8 Ves. 306; Bootle v. Blundell, 1 Mer. 
'' 227, and Nod v. Lord Henley, in D. P., 
1 Dan. 336, [12 Pri. 213. 
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[residue, it was held that this only fixed the prpportions in which 
the estates inter se were to hear the charge, and did not imply 
that the devisees were to take them cum onere (e).] 

And even where lands were devised upon trust for sale, and 
the proceeds were to he applied in the first [place to pay off a 
mortgage debt of 6,000/. charged on another estate (r/), and in 
the next place to pay off all other mortgages charged on the 
lands devised,] Sir J. Leachy M.B., held that, as it appeared on 
the whole will that the testator did not intend to exonerate his 
personal estate from the mortgage debts, the devisees of the 
residue of the proceeds of the fund were entitled, under the 
general rule, to have the personalty applied in exoneration of 
the lands devised (e). 

[Where an estate in mortgage was devised to A. “ he paying 
the mortgage thereon,” Lord Langdale held, that this imposed 
a condition on the devisee and exonerated the personal estate (/); 
but the decision is directly opposed to two uncited cases (</), in 
which it was held that similar words applied to debts and legacies 
did not impose a condition.] 

Suppose, then, that the will contains no intimation of an 
intention to the contrary, the devisee of a mortgaged estate is 
entitled to have the incumbrance discharged out of the following 
funds:—1st, The general 2 )ersonal estate (4); 2ndly, Lands ex¬ 
pressly devised for payment of debts (/); 3rdly, Lands descended 
to the Iteir {k) ; and 4thly, Lands devised charged with debts (/); 
and if the charge happened to reach the last class of estates, and 
if the devised mortgaged estate were included therein (os it of 
course would he . if the charge were general), the devisee in 
question would bo liable to contribute ratoably with the other 
devisees (w). 


CHAP. XLTI. 


Doviso upon 
trust to sell 
and pay 
mortgages 
does not make 
mortgaged 
lands pri¬ 
marily liable. 


Effect of 
words “he 
paying the 
mortgage 
thoreon.” 


Funds liable 
to exonerate 
mortgaged 
estate. 


[(«) Goodwin t. Lee, 1 K. & J. 377. 
(d) The payment of this mortgage 
debt was by a codicil expressly thrown 
on the mortgaged estate in exoneration 
of the personal estate, and it is pre¬ 
sumed, though the report is not dear 
on the subject, that the personalty was 
not, in dircet contravenUon of the co¬ 
dicil, held liable to the discharge of this 
debt.] 

(tf) Wythe V. Senniker, 2 My. & K. 
036. [But according to Webb y. Jones, 
port, the decision &ould have been 
otherwise, for another reason. 

if) Lockhart y. Hardy, 9 Bear. 379. 
See Hatch v. Skelton, 20 Beav. 463. 

(y) Bridgman y. Bove, 3 Atk. 201; 


Heady. Hide, 2 Vem. 120, noticed post.] 
(A) rhiUipsy.rhiUipe, 2B.C.0.273, 
and cases cited. 

(i) Serle v. Si. Eloy, 2 P. W. 386; 
\T/>max V. Lomax, 12 Beav. 286 ;] and 
other cases cited ante, 622. 

(A) OaltOH y. Hancock, 2 Atk. 424, 
427, 430; [Davies y. Topp, 2 B. C. 0. 
259, n.;] and other cases cited ante, 
622. 

W ) Bartholomew y. May, 1 Atk. 487, 
cst, 256 ; Middleton y. Middleton, 
15 Beav. 450.] 

(m) Carter v. Barnardiston, 1 P. W. 
605 ; [Middleton v. Middleton, 16 Beav. 
450; Harper v. Munday, 7 D. M. & G. 
369.] 
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ADMINISTUATION OF ASSETS. 

But the dovisco of a mortgaged estate is not entitled to have 
it exonerated out of penomlti/ apceifically hequeathedy —a point 
which Avas determined in (f Neal v. Mend (n), where a testator 
liaving devised lands, which lie had mortgaged, to his eldest son 
in foe, and hcqiicathed a leasehold estate to his wife, it was held 
tlifit the leasehold premises, being specifically bequeathed, were 
not liable to pay off the mortgage. 

And a fortiori a specific legatee of incumbered leaseholds 
cannot call upon a specific legatee of unincumbered leaseholds 
to contribute towards the lirpiidation of the mortgage debt 
atfecting the former exclusively ; and a direction that the mort¬ 
gage money sliall bo paid out of the general personal estate 
would not confer such right {o). 

It is clear, also, that the devisee of a mortgaged estate cannot 
claim exoneration as against pecuniary legatees. Thus, in Lid~ 
Idiia V. L(‘i(jlt {/)), where llio testator having mortgaged certain 
lands, devised them to jiis Avifo for life, with remainder over, and 
gave lier a legacy of 1,500/., and bequeathed the residue of his 
personal estate to other ])ersons. The personal estate not being 
sufficient to pay the 1,500/. and liquidate the mortgage. Lord 
Talbot held tliat the devisees must take the devised estate cum 
onoro. 

And, of course, such a devisee is not entitled to call upon the 
devisees of otlior lands, not charged by the testator with debts, 
for contribution, although such other estates were liable to the 
cirddor {(j). It is true that a devisee of incumbered land can 
only claim exoneration out of property which the creditor of 
the testator can reacli, but the converse of the proposition is not 
true. 

The application of descended estates in exoneration of a 
devised estate has generally been thought to bo a hardship 
upon the heir; but such an opinion can only be maintained on 
a ground which would go to prove that the estate ought not to 
bo exonerated at all, namely, that the devisee was intended to 
take cum onere, which is probably in general the case; for if 
it be admitted that the testator meant the incumbrance to be 

(/<) 1 r. W. 693 ; [A’hiwss v. Sinitti, 2 Child, 4 Hare, 87.] 

Dr (J. & S. 737, 738.] (y) Lord Hardwiclids judgment in 

(«) Jlallturll V. T'tiincr, 1 E. & My. Gallon y. Hancock, 2 Atk. 438; [Emuss 

633. V. Smith, 2 Do (J. & S. 722.] In the 

{p) Ciif*. t. Talb. ;)3. See also Lacy former case the debt was secured by 

V. Gardener, Biiub. 137 ; and Lonl bond, a circuniutunce not now a neces- 

Ijonyhborourjh's judgment in Hamilton sary ingredient in the case. Vide 

V. Worlnj, 2 Vcs. jun. 65 ; [Johmon v. ante, 683. 
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liquidated, it would seem to follow that the devisee should ho 
placed in the same position .as if the mortgage were a debt not 
affecting tlio estate, .and sliould only be liable to contribute to 
or pay it precisely to the same extent as any other claim upon 
the general assets: though the Courts, it will bo observorl, have 
not carried the rule quite so far. The extent of the devisee’s 
claim to exoneration seems now to be well defined by the cited 
cases. 

So where an estate descends subject to a mortgage, the heir 
is entitled to exoneration out of those funds which in the esta¬ 
blished order of application (r) are anterior to the descended 
assets, namely, the general personal estate, and realty expressly 
devised for the payment of d^bts («). 


The principle of the preceding cases, however, extends only 
to incumbrances created by the testator or ancestor himself; 
for the claim to exoneration is founded/)n the notion that the 
personal estate of the testator who made the mortgage liad the 
benefit of its creation, and therefore shall be the fund to liqui¬ 
date it; and cases which do not fall within the reason are 
excluded from the operation of the rule. Thus it is cle.ar that 
where the estate has come to the last owner, either by devise or 
descent, incumbered with a mortgage, and ho has done no act 
in his lifetime evincing an intention to ni.ake the debt his own, 
the personal estate (not having had the benefit of the mortgage) 
will not be liable to pay it; but the devisee or heir of the last 
owner will take the estate cum onero; nor, it seems, will the 
act of such last owner, rendering himself personally li.able to 
the debt, [even though ho bo also residuary leg.atee of the first 
mortgagor’s personal estate,] in every inst.anco transfer it to 
himself as between his own representatives, unless such appears 
upon the whole transaction to have been his deliberate inten¬ 
tion {t). 


(r) See ante, 622. 

(«) lUll V. JHshop of London^ 1 Atk. 
621; {^Chester v. Powell, 7 Jur. 389 ; 
Yonge v. Furse, 20 Bcav. 380. The 
first case is a peculiar one. The mort¬ 
gaged lands were copyholds (which 
were not then assets either at law 
or in equity), and the ccjpyhold heir 
was hold entitled to be exonerated out 
of lands specifically devised, though 
merely charged with debts. If ho had 
been heir of fee-simple lands, the lands 
descended would have been liable be¬ 


fore the lands charged, see order of 
liability, ante, 622.] 

[t) Scott V. Beecher, H Mad. 96; ^Farl 
of Ilchestcry. Earl of Carnarvon, I Bcav. 
209; Earl of Clarendon v. Barham, I Y. 
& C. C. C. 688 ; Swainson v. Swainson, 
6 D. M. & O. 648. In Jiondv. England, 
2 K. & J. 44, TYood, y.-G., said'these 
decisions proceeded on the ground that 
the same party had Vith funds under 
his control. This is not easily to bo 
collected from the reports. However, 
the V.-C. held them not aiiplicablo to 
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Thus it has been licld that the giving a bond or covenant on 
the transfer of the mortgage has no such effect (?/), even though 
[the conveyance on transfer bo made freed from the old equity 
of redemption and subject to a now proviso, and] include an 
agreement to pay a liiglier rate of interest (.r), or a further sura 
be advanced to jiay an arrear of interest on such mortgage (y), 
in wliich case the effect is merely to convert interest into prin¬ 
cipal ; and in 7la/.r of Ancmter v. Mtajer {z) it was so decided, 
though a small furtlicr principal sum was advanced, and a 
further real security given for the whole. 

Nor in such a cas(5 is the personal estate of the last owner 
rendered primarily liable by a covenant or bond given for ])ar- 
ticular purposes, as upon the appoj’tionmont of the debt among 
several persons entitled to different i)arls of the property subject 
to the charge (^/). [Nor where the equity of redoraption has 
become divided among several persons does a new proviso for 
redemption, providing ^for reconveyance to each person of his 
own share, throw the debt upon such persons personally, since 
it only expresses what the law woidd imply {h). 

But in lltirham v. Earl of Thand (e) part of the mortgage 
debt and part of the lands only 'were transferred, the transferror 
(or last owner) covenanted to pay the transferred portion of the 
debt with interest at a diiferent rate, and there was a new proviso 
for redemption on payment of that portion with interest at the 
end of Jirr years, the remainder of the debt continuing on the 


ft,III) ciiKc thou boforo him, whore the 
testator liail never aduiiiiisjtorotl at all 
to tlic estate of the original mortgagor, 
and so could uot he said tohave ever had 
Ids personal e.stute under his control.] 

(«) JUujot V. Ouyhlon, I 1*. W. 3-17; 
Tlrchju V. I'lrehju, 2 ib. Gfil; Leman v. 
Xeu nham, 1 Vos. iil; Lacam Merlins, 
ib. 312. Soo abso Ituhoisuu v. (Ice, ib. 
231 ; Duke of Aneasitr w Maytr, 1 B.C. 
(1. 4ol ; Earl of Tanlemllc v. Eauertf, 
1 Cox, 237, 2 h. C. C. 57. 

(<•) Shaflo V. S/iafto, 1 Cox, 207, 2 
Cox’s 1’. W. GGl, n. [This case scema 
to ovouailo Donislhorjie v. Porter, 2 Kd. 
162, where it was held that a bond aud 
covenant and re.servation of anew equity 
of redemption made the personal estate 
of the heir primarily liable, but the 
exact nature of the transaction is not 
stated ; it seems to liave been a mort¬ 
gage to a person already entitled to a 
chargn raiscablc under the trusts of a 
term.] 

(«/) Earl of Tankerrille v. Eawcclt, 1 


Cox, 237, [2 B. C. C. 57; and see Shaflo 
V. Shaflo, supra, wliero it was held that 
an arrear of interest duo on the death 
of the devisee iu foe was a charge on 
the mortgaged property, in exoiu'ration 
of his personal e.statc; contra as to a 
devisee for life, or an infant devisee in 
tail, who must keep down the intore.st so 
far at least as the rents and profits will 
go, Piurgis v. Mawbey, T. & K. 167. A 
further sum, advaue«-d for the owner’s 
own p('rsonal benefit, Avill of course 
remain his own personal debt, Laeam 
V. Merlins, 1 Vos. 312.] 

(s) 1 B. C. C. 454; but see Woods v. 
Hunlinyford, 3 Ves. 128; [and Lush- 
inyton v. Sewell, 1 Sim. 436.J 

(«) Eorresler v. Leigh, Amb. 171, 2 
Cox’s r. W. 664, n.; Billinghurst v. 
lEalker, 2 B. C. C. 601, as to which, 
see Sir W. Grant’s judgment in Earl of 
Oxford V. Rodney, 14 Ves. 425. 

[(A) Hedges v. Hedges, 6 Do G. & S. 
330. 

(c) 3 My. & K. 607. 
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[remainder of the old security; aud Sir J. Leach hold that the 
last owner liad iahen tlio debt upon himself, and tliat in sub¬ 
stance the transaction was not an assignment of part of tho 
original mortgage debt, but a irka-sr of part of tho security and 
a new mortgage. It is presumed that ho considered that nothing 
could be considered as mere assignment whicli did not leave tho 
n'hole lands sidiject to the aholc debt. Hero tho equities wore 
certainly altered, for tlio mortgagor mighl, as ho in fact did, 
I’cdoem one mortgage without the other. 

Again, in Bruce v. Moricc [d) a mortgaged estate was devised 
to the testator’s eldest sou in tail, and otlior lands wore devised 
to trustees, upon trust to sell and ])ay debts, and pay Iho suridus 
to his said son; but if tho son sliould satisfy tho creditors, tho 
trustees should desist from tho sale. Tho trustees nevtu’ acted, 
and tho son entered on both estates, novcu’ paid tho mortgage 
debt, but joined in a transfer with a now proviso for redemption 
and a covenant for payment, witli interest at a different rate. 
It was held by Sir J. IC. Jirucc, Y.-C., tliat tho son’s personal 
estate was primarily liable, on the ground that ho must bo pre¬ 
sumed to have acted as he did in pursuance of the will, wliich 
gave him tho option of preventing a sale by taking the debts on 
himself. 

In Towunhend v. Mostt/n (e) there was at tho testator’s death a 
debt of 20,000/. secured by mortgage on an estate which had 
come to him from his father subject to a portion of tho debt, tho 
testator having himself created the residue of tho debt and cove¬ 
nanted for payment of tlio whole. {Sir J. Homilh/, M. It., hold 
that the whole 20,000/. liad become the debt of tho testator, and 
that tho devisee must bo exonerated.] 

Where a testator charges liis estate with tho payment of his 
debts, an incumbrance on a real estate devised or descended to 
liim will not be considered as his debt, so as to bring it witliiu 
tho operation of tho charge. 

Thus, in Lmrson v. Lnu'son (./’), whore A., being tho devisee 
of real estate which was subject to certain incumbrances, died, 
leaving the estate so subject, and having by his will charged his 
real and personal estate with tho payment of his debts, and 

[(r?) 2DoG. &S. 38a. Tho son was (c) 26 Bcav. 72.] 

also residuary legatee; hut as to that, (/) 3 13. P. 0. Tonil. 424. See also 

Earl of Clarendon Y. liarhaviflY. k Lawson v. Hudson, 1 33. 0. C. 58; 
C. C. 0. 688; ho was also from the first Hamilton v. Worley, 2 Ves, juu. 62, 
surety for the debt, but tho ratio dooi- 4 13. C. 0. 199. 
dendi was that stated iu the text. 
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ADMINISTRATION OF ASSETS. 


devised the real estate to B., and appointed his wife executrix. 
The wife having in tlie administration of the assets paid off the 
charge on the real estate devised by the first testator, it was 
held that slie was entitled to satisfaction from B., whoso estate 
was thus exonerated; for that A., in charging his estate with 
his debts, could not intend to incumber it with debts wliicli 
were not his in contemplation of law. 

And whore a person, to whom lands are devised or descend 
subject to the payment of debts or legacies, executes a bond [or 
promissory note] or a mortgage of the devisor’s or ancestor’s 
estate to raise money for payment of tlie d(;bts (//), or to a legatee 
to secure his legacy (//), he has not by those acts primarily sub¬ 
jected his personal estate. >Sucli also was adjudged to bo the 
result where the heir mortgaged an estate to pay simple contract 
debts owing by his ancestor to which the real estate was not 
liable (/). 

The same doctrine, to a certain extent at least, applies to 
cases ill which the estate Avas pttrcha.'^oiJ by the testator subject 
to the cliarge; for it lias been held that “ where a man buys 
subject to a morigage, and has no connection, or contract, or 
coramimication with the inoi-tgagee, and docs no other act to 
shew an intention to transfer the debt from the estate to himself, 
as betwTon his heir and executor, but merely that which ho 
must do if he pays a less price for it in consequence of that 
mortgage, tliat is, indemnifies the vendor against it, ho does not 
by that act take the debt upon liimself personally” (/.); but at 
his death the person upon whom the estate devolves takes it 
cum onere (/). 

And it is immaterial whether the covenant with the vendor 
be to pay the debt or to indemnify him against it {m ).» 

But if the uiortgufjee bo a party to the transaction, the vendee 
covenanting with him to pay the debt, and the estate be sub¬ 
jected to a fresh proviso for redemption, it will bo considered, 
with respect to the purchaser’s representatives, as a purchase of 
the whole estate, not of the equity of redemption merely («). 


(y) 2\rl';/n» v. Daynfoii, 2 Cox’s P. 
W. 664, n. ; liaasett v. Pereiral, 1 Cox, 
208; AW V. Lord Jlenley, 7 Pri, 211, 
D.in. 211, 322, [12 Pri. 213]. 

(//) Hamilton v. iror/ey, 2 Ves. jmi. 
62, 4 B. C. C. 1!)9 ; [Mat/ieiion v. Hard- 
wichcy 2 Cox’s I*. W. G6.5, n.] 

(i) I'.nrl of TankcrviUe v. Faicceft, 1 
Cox, 237, 2 B. C. C. 57. 

{!■) Por yir It. P. Arden, M. R., iu 


Woods V. ITuntiny/ord, 3 Ves. 128. 

{[) Cornish V. Hhuu', Ch. Cas. 271 : 
Vockhy V. PoMcy, 1 Vein. 36 ; Duke of 
Ancasler v. Mayer, 1 B. C. C. 454. 

[(«/) Tu'cddell V. Ticeddelt, 2 B. C. C. 
101, 152 ;] Jlutlerv. ButUr, 5 Ves. 534. 

(?/) Parsons v. Freeman, 2 Cox’s P. 
W. 664, n., [Ainb. 115, n. by Blunt, 
where it appears that there was a 
separate agreeimnt by the purchaser 
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And the same principle of course applies where upon the chap. xlvi. 
purchase the mortgage is transferred to a new mortgagee, who 
advances a further sum of money. 

Thus in Woofk v. Hunt infj(ford (o), where tlie deceased ances¬ 
tor, having purcliased the equity of redemption in consideration 
of his agreeing to take upon liimself the mortgage debt, after¬ 
wards obtained a further sum from the mortgagee, and executed 
to him a mortgage for the whole; Sir M. P. Arden held that he 
had made the mortgage debt his own, so as to entitle the heir 
upon whom the land had descended to have it exonerated out of 
the personal estate. 

From the observations of the M. 11. in this case, it is to bo Distiaction 
inferred that ho thought that almost any dealing by a purchaaer of 

of an equity of redemption with the mortgagee, by which ho of 
had rendered himself liable to him to pay the debt, would Ind hm or 
amoimt to an adoption of the debt, as between his OAvn ropreson- ‘devisee, 
tatives. lie observed, that in most of the cases collected by 
Mr. Cojl\ in liis note to Evelyn v. Evelyn (/}), (on which lie pro¬ 
nounced a liigh encomium), the estate liad come to the owner hy 
decent or devifie {(/). 

But it is clear that an actual dealing with the mortgagee is Debt bdoufrs 
not essential to render the debt personal to the purcliaser, for 
the same effect will bo produced if the transaction between the forma part of 
vendor and vendee is such as to shew that the purchase was in- 
elusive of the mortgagee’s interest in the land, not of the equity 
of redemption only, the mortgage dcH Jorminy part of the price 
of the estate (r). 

This doctrine was distinctly recognized by Lord Tlnirlow in 
BilUnyharst v. Walker {s ); but it is dillicult to reconcile with that 


[with the inortfriigee, ao that the oa.se 
18 not opposed i o the authorities cited 
ill the last note, as to which see per 
Suffden, C., in Harry v. Ilardiny, 1 .Jo. 
& Lat. 486.1 Farl of Oxford v. 
Lady Itodney, 14 Vcs. 417 ; irariay 
fKard, l> Vos. 670, 7 Vo.s. 332. 

(o) 3 Vos, 1*28. Compare this case with 
.hnke of Anenater v. Mayer, 1 11. C. C. 
ioi, noticed ante, 038, which is re¬ 
markable was not citcil by the M. R. 

(p) 2 r. W. 664, n. 

(y) Tlie principal e.xcoptiou i.s I'or~ 
rcaler v. Leigh, 1753, 2 Cox’s P. W. 
664 n., Ainb. 171, wlicie the testator 
had purchased several estates subject to 
mortgages, with regard to one of which 
ho entered into a covenant for payment 


of tlie mortgage money, for the purpose 
of indemnifying a trualee; and as to 
anotiior, which was part only of an 
estate subject to a mortgage, upon 
splitting the incumbraiuic, both parties 
reciprocally covenanteil to jiay their 
respective shares and indemnify each 
othc'r. Lord Ifardwiehe thought that 
those covenants Avould not liavo the 
elfee.t of making the mortgages per¬ 
sonal debts of tho tesitator, being en¬ 
tered into fo>’ particular pnrposca only. 

(r) Cope V. Cope, 2 Salk. 449; Jutrl 
of Jlelciderc v. lioehfort, 5 13. P. C. 
Tomb 299, but as to which sec post, 
643. 

(#) 2 B. C. C. 608. 
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oBAp. xLPi. recognition his decision in Tiveddell v. Tweddell (^), that the debt 
had not been adopted by the purchaser, where the purchase- 
money, as stated in the recital of the conveyance, included the 
mortgage debt, although in the testatum clause the considera¬ 
tion was stated to be the amount of the mortgagor’s proportion 
exclusive of that debt, and the covenant thereinafter contained; 
and the vendee then covenanted to indemnify the vendor against 
the payment of the mortgage debt. 

Cawof^ffr/o/ Still more difficult is it to reconcile with the rule in question 
Lord Thurloids disapproval of FmH of Bchidere v. Rochfort {u), 
which was as follows:—A. mortgaged to B. for 450/. and interest. 
A. afterwards agreed with C. for the sale of the premises for 
900/., and subsequently, in consideration of 900/. conveyed the 
premises to 0. and his heirs. In the covenant against incum¬ 
brances the mortgage made to B. was excepted, and it was added, 
“ which said principal money of 450/. with interest thereof from 
the 10th day of February last past before the date hereof is to 
be paid and discharged by the said C. (the purchaser), his heirs 
and assigns, out of the consideration money in this present deed ex~ 
pressed” (x). And indorsed on the conveyance was a receipt, 
signed by A. (the vendor), acknowledging the receipt of the 
900/. thus, “ 450/. sterling in money on the perfection of the 
deed, and 450/. alloived on account of the mortgage.” 0. did not 
fom pMi of ° po-y off the mortgage debt in his lifetime, and devised the pre- 
tho price. mises to D. in fee, whom he made his residuary legatee and 
executor. D. also died without paying off the mortgage debt, 
and by his will devised the estate in question to E. in fee, and 
bequeathed the residue of his personal estate to E., whom with 
another he made executors. Lord Lifford decreed that the mort¬ 
gage was to be considered as the debt of 0. (the original pur¬ 
chaser), and that liis personal estate, which came to the hands of 

D. his executor, and since to the hands of F. (the residuary 
legatee and one of the executors of D.), was liable to its liquida¬ 
tion (y). Against this decree F. appealed to D. P., contending 
that the mortgage was not the debt of 0., and, if it were, that 

E. , as the devisee of D., the devisee of 0., was not entitled to 
have it exonerated out of the assets of C., the original testator. 

(0 2 B. C. C. 101,151. See Sir JF. there was a covenant to indemnify the 
Granina observations upon this case, in vendor from thedebt, but it is not stated 
Jiarl of Oxford v. Lady Modney, 14 Ves. in the case, and according to the view 

423. in which that circumstance is now re- 

(m) 6 B. F. C. Toml. 299. garded, was eertainly not material. 

(d*) It uppeArs from the answer of [(y) Wallis, by Lyne, 46.] 
the defendant in the original cause, that 


Jtochfort. 


Mortgage 
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On the other side it was insisted that the transaction of 0. with chap. xlvI. 

, A. was upon the face of it a contract, not for the purchase of the 
equity of redemption only, but of the land itself. The plain 
intent of the deed was to put the purchaser in the place of the 
vendor, who was to be no longer liable (s), and, that he might 
not be so, a sufficient part of the purchase-money was left in the 
purchaser’s hands for satisfaction of the mortgage, the purchaser 
thereby taking upon himself the vendor’s bond and covenant 
for payment of the mortgage, ns fully as if ho had himself 
covenanted to pay it off, and either the vendor or mortgagee 
might upon that contract have compelled him to pay it off. 

The decree was affirmed. 

Of this case Lord T/imiow has observed(r/), ‘‘The House of EariofBeki’ 
Lords were of a different opinion to what I entertain upon this ' 

case: the personal estate never was liable, and the party never 
was liable to an action of covenant. In that case Oconje (i. e. 

D. in the preceding statement) had a fee-simple in the estate; 
ho was capable of giving it after the charges were extinguished; 
however it was held, contmrij to my oinniou^ that the personal 
estate.was liable.” 

It is true that the purchaser was not liable to an action of Observations. 
COVENANT at the suit of the mortyayce (to whom his Lordship 
must have referred), who was not a party to the deed. If this 
be considered necessary, in order to transfer the debt to the 
purchaser as between his own representatives, it is idle to say 
that the mortgage money may form part of the price between 
the mortgagor and his vendee. But surely there ean bo no 
doubt that the purchaser would be liable to an action for money 
had and received^ at the suit of the mortgagee, where, as in 
BeMdere v. Rochfort, the mortgage debt constitutes part of the 
purchase-money, and is retained by him expressly on account of 
the mortgagee. To affirm that the mortgage debt does not 
form part of the price in such a case, is virtually to declare that 
it never can. 

Lord Thurloids disapproval of this case is rendered more Observations 
extraordinary by the circumstance of his having been the loading 
counsel for the rcsjjondenf in the appeal, and, it is probable, Hochfort. 
contributed greatly by the force of his arguments (which arc 
imanswerable) to the result. But the writer cannot help dis- 

(a) J. e. as between the vendor and sort to the vendor, his original debtor, 
vendee, for it is clear they could not {a) Sec Tweddell v. TSxeddell^ 2 B. C. 
affect the right of the mortgagee to re- G. 107. 

T T 2 
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CHAP. xiyr. 


Conveyance in 
consideration 
of mortga^ 
money and 
another sum, 
but mort¬ 
gagee does 
not execute. 


Qeneral 
remark on 
the doctrine. 


trusting his own impressions upon the subject, strong as they 
certainly are, when he finds that the opinion of Lord Thurhio 
(himself a high authority) has been acquiesced in by Lord 
Akanlei/y who in JFoods v. Huntingford {h) said, “ Lord Thurlow 
intimates his doubt of Lord Belvklere v. Rochfort, upon which 
therefore I shall not rely, as there are many difficulties occurring 
against that judgment^ though by so high an authority.^' 

[In Barry v. Harding (c) the conveyance of the estate to the 
testator was expressed to be made by the mortgagor and mort¬ 
gagee, in consideration of the amount of the mortgage money 
paid to the latter, and of a further sum (stated to bo the price 
of the equity of redemption) paid to the former; but in fact 
the mortgage money was never paid, and the mortgagee never 
executed the deed. Under these circumstances Sir B. Sugden 
held that there was no contract between the vendor and pur¬ 
chaser to make the mortgage money the debt of the latter, the 
only contract was that it should be immediately paid, and he 
held that this did not throw the debt personally on the pur¬ 
chaser.] 

It were much to bo wished, that instead of adopting rule 
out of which have grown so many distinctions, the Courts 
originally had said, that, wherever a man purchases an equity 
of redemption, since he is liable in equity, whether he makes 
an express stipulation or not (rf), to indemnify the vendor from 
the payment of the mortgage debt, and his own personal estate 
has in effect had the benefit of it in the reduced price of the 
estate, the debt has become for all purposes his own. But 
whatever be the purchaser’s intention on the subject, such in¬ 
tention should, in order to avoid dispute, be distinctly expressed 
in the deed by which the equity of redemption is conveyed to 
him. 


[The statute 17 & 18 Viet. c. 113 has rendered these distinctions 
comparatively unimportant. For even assuming the purchaser to 
have mode the debt his own, it seems that the statute interposes, 
and, unless a contrary intention is signified by some further act 
of the deceased, makes the mortgaged land the primary fund 
for payment of the charge upon it {e). 


Money settled Another exception to the general rule is where the mortgage 
and seenred 

(A) 3Ves. 131. Waring y. Ward, 7 Ves. 337.- 

[(c) 1 Jo. & Lat. 47u.] [(c) Pcri2Qmt%, M.B., mUepworth 

{U) See Lord Eldonh judgment in v. IlHl, 30 Beav. 483. 
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[money never was strictly a debt but merely money agreed to be chap. xivi. 
settled, even though the security comprise a covenant for pay- by mortgage 
ment. In such cases the mortgaged property is primarily 
charged. Thus where a testator on the marriage of his tho land, 
daughter agreed to secure to trustees 6,000/. for her marriage 
portion, to be paid at the end of twelve months after his death, 
and for that purpose demised certain lands to the trustees for 
a term of years by way of mortgage for securing the principal 
sum and interest, for the payment of which he also bound 
himself personally by covenant, and then devised the lands 
subject to the charges and incumbrances existing thereon. Sir 
L. Shadicelly V.-C., said the covenant was a more matter of form 
and only auxiliary, and that at the time tho charge was created 
it was not the personal debt of the party, but merely a provision 
by settlement which must be satisfied out of the property on 
which it was secured (/). 

Again, where a tenant for life of settled property raises by Money raised 


mortgage under a power a sum of money for his own use, and 
covenants for payment of it, his personal estate is not primarily 
liable, though it received the benefit {g) ; and the same liolds 
with respect to a debt incurred and secured on tho property by 
the settlor himself, prior to tho settlement, which is afterwards 
made expressly subject to tho charge (//), and if the settlor sub¬ 
sequently pays off any of tho charges ho becomes himself an 
incumbrancer to that extent (/). On the other hand where the 
settlement contains a covenant for payment of the charge by 
the settlor his personal estate is primarily liable {J). 

Where a tenant for life with a power to charge and (after 
intermediate limitations) the remainder in foe to himself creates 
a charge, and-afterwards by failure of the intermediate limita¬ 
tions becomes entitled in fee, it docs not seem certain whether 


[(/) Oraws y. Hicks, 6 Sim. 398; and 
Coventry v. Coventry, 2 P. W. 222, 1 
Stra. 696; Edwards y. Freeman, 2P.W. 
437; Lanoy v. Duke of Athol, 2 Atk. 
444; Jjcchmere y. Charlton, 15 Vea. 193; 
Loosemore v. Knapimn, Kay, 123. 

(y) Jenkimon y. llareourt, Kay, 688; 
iu tbia case the power waa an absoluto 
power over the whole catatc, which 
makes it stronger, aa more nearly ap¬ 
proaching a mortgage by an owner in 
fee. 

(A) Vandeleur v. Vandeleur, 9 Bli. 
N. S. 167, 3 Cl. & Fin. 82; Ibhetsony. 
Jbbetson, 12 Sim. 206; and BeeZewiay. 
Nangle, 1 Cox, 240; Alen v. Hogan, 


LI. & Go. t. Sugd. 231. 

(i) lb.; Redinyton v. Redington, 1 
Ba. & Bo. 131; per Lord Eldon, Ex 
parte Eiyby, Jac. 235; Jameson v. Etrin, 
21 Boav. 5: in Vandeleur y, Vandeleur, 
the settlor paid ofE some of tho charges, 
and declared such payment to bo in easo 
of the estate, and tho remainder only 
continued on the estate. 

(y) Barham v. Earl of Clarendon, 10 
Hare, 126; tho covenant need not, it is 
conceived, be an express covenant for 
payment of the charge, the ordinary 
covenants for title would have the same 
effect. 


under power 
by tenant for 
life not his 
personal debt; 

nor money 
previously 
charged, and 
to which tho 
settlement is 
made subject. 

Contra where 
a covenant to 
pay tho 
charge. 

Whether 
failuro of 
limitations iu 
lifetime of 
tenant for life 
affects pri¬ 
mary liability 
of land, and 
vice versa. 
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gago debts 
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land. 


Includes 

copyholds. 


ADMINISTRATION OF ASSETS. 

[his personal estate would be primarily liable; clearly if he 
had died tenant for life it would not (A‘), and perhaps eyen the 
devolution upon him during his life of the fee-simple in pos¬ 
session would not bo held to change the order of liability (/). 
In the converse case, namely, where a settlor with reversion 
in foe to himself covenants to discharge the settled estate from 
an incumbrance primarily charged thereon, and afterwards by 
failure of the limitations in his lifetime becomes again entitled 
to the inheritance, it seems less open to question that his per¬ 
sonal liability ceases, since the money would be at homo in the 
hands of the covenantor (/«). 

By statute 17 & 18 Viet. c. 113, it was enacted, that “ When 
any person shall, after the 31st of December, 1854, die seised of 
. or entitled to any estate or interest in any land or other heredita¬ 
ments which shall at the time of his death bo charged with the 
payment of any sum or sums of money by way of mortgage, 
and such person shall not by his will or deed or other document 
- have signified any contrary or other intention, the heir or devisee 
to whom such land or hereditaments shall descend or bo devised 
shall not be entitled to have the mortgage debt discharged or 
satisfied out of the personal estate or any other real estate of 
such person («), but the land or hereditaments so charged shall, as 
between the different persons claiming through or under the 
deceased person, bo primarily liable to the payment of all mort¬ 
gage debts with which the same shall bo charged, every part 
thereof, according to its value, bearing a proportionate part of 
the mortgage debts charged on the whole thereof: Provided 
always, that nothing herein contained shall affect or diminish 
any right of the mortgagee on such lands or hereditaments to 
obtain full payment or satisfaction of his mortgage debt either 
out of the personal estate of the person so dying as aforesaid or 
otherwise: Provided also, that nothing heroin contained shall 
affect the rights of any person claiming under or by virtue of 
any will deed or document already made or to be made before 
the let of January, 1855.” 

Copyholds are within this act (o), but the words “heir or de- 


[(^•) See per Lord Jtedesdah, Kocl v. 
Lord Iltnley^ Dan. 331, 332; Lady 
Langdale v. lirigys^ 8 D. M. & G. 391. 

( I) See 8eott v. Beecher, 6 Mad. 96; 
Lord Ileheater v. Lord Carnarvon, 1 
Beav. 209, But see per K. Brttec, V. -C., 


1 Y. & C. C. C. 711. 

{m) Per Turner, V.-O., Barham v. 
Earl of Clarendon, 10 Hare, 133. 

(») I. e. other than that so descended 
or devised, per70«<«I,M.Il., 9Ch. D'. 17. 
(o) Tiper v. Biper, 1 J. & H. 91. 
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[viseo to whom such lands or hereditaments shall descend or he 
devised,” had the etfect of excluding leaseholds (ju), and a share 
of money to arise by sale of land previously settled on trust to 
sell (f), although the preceding words “interest in land or here¬ 
ditaments” would have included them. 

The act applies to an equitable mortgage by deposit of title 
deeds (r); but it appeared doubtful whether the words “ charged by 
way of mortgage” covered a charge under which foroclosuro was 
not the remedy, e. g. a conveyance on trust for sale. A vendor’s 
Hen for unpaid purchase-money, though an incumbrance (.s), was 
clearly not within those words (/). And land charged by will 
generally with debts and legacies, and so devised, is not, in tho 
hands of the dovisoo, land charged with a sum by way of mort¬ 
gage, within tho act, unless and until tho amount is ascertained 
and the devisee has “ cxiuessly taken tho estate subject to such 
ascertained charge ” {h). 

Tho contrary or other intention required to exclude the opera¬ 
tion of this act was held to be signified if a testator gave the 
residue of his real and jiersonal estate (.r), or his personal 
estate (y), upon trust for, or charged with, the payment of his 
debts, without express reference to mortgage debts. 

Hut the stat. 30 & 31 Yict. o. 69, after reciting that doubts 
might exist upon the construction of the former act, and tliat it 
was desirable that such doubts should for tho future bo removed, 
enacts (s. 1) that in tho construction of the will of any person 
dying,after 31st December, 1867, “a general direction that the 
debts or that all the debts of tho testator shall be paid out of 
Jiis personal estate shall not bo doomed to be a declaration of an 
intention contrary to or other than the rule established by the 


[(;>) Solomon v. Solomon, 33 L. J. Ch. 
473; Gall v. Frnwick, 43 L. J. Ch. 178; 
.Hill V. ll'onnsley, 4 Ch. IJ, GC5. 

(y) Lewis V. Lewis, L. R., 131j(1. 218.. 

(»') Pembrooke,v.Friend, 1 J. &11.132; 
Colchj V. Coleby, L. R., 2 E^. 803 
(though in terms as “collateral secu¬ 
rity” for money lent on promissory 
note); Davis v. Davis, W. N. 1876, 
p. 242. Foreclosure is tho regular 
remedy under an equitable mortgage, 
whether the deposit is or is not ac¬ 
companied by an agreement to execute 
a legal mortgage, l^ryee v. L.R., 

16 Eq. 153 n. 

(s) Barnwell v. Iremonger, 1 Dr. & 
Sm. 255. 

(<) Hood V. Hood, 26 L. J. Ch. 616. 


(«) ITepworih v. Hill, 30 Bo.av. 476. 
Tho point hero decided seems not to be 
tonched by tlic subsequeut acts. 

(.?•) Slone V. Parker, 1 Dr. &ISm. 212; 
Allen V. Allen, 30 Deav. 395 ; Xewman 
V. fl'ilson, 31 J3eav. 33. 

{y) Smith v. Smith, 3 Gif. 263; 
Mellish V. I'aUins, 2 J. & H. 194 ; Eno 
V. Tatham, 3 D. J. & S. 451; Moore v. 
Moore, 1 D. J. & S. 602: overruling 
Eowson Y. Harrison, 31 Bcav. 207. But 
nut by a mere direction that his debts 
should be paid as soon os might bo, 
Pembrooke v. Friend, I J. & H. 132; 
Coote V. Lowndes, L. R., 10 Eq. 376 ; 
or should be paid out of his estate, 
JFoolsteneroft v. IFoolsteneroft, 2 D. F. 
& J. 347 ; Brownson v. LawrancCflj. R., 
G Eq. 1. 
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[said act, unless such contrary or other intention shall he further 
declared by words expressly or by necessary implication refer¬ 
ring to all or some of the testator’s debts or debt charged by way 
of mortgage on any part of his real estateand (s. 2), that “ in 
the construction of the said act and of this act the word ‘ mort¬ 
gage’ shall be deemed to extend to any lien for unpaid purchase- 
money upon any lands or hereditaments purchased by a testator.*^ 

“ The meaning of sect. 1 (said Sir G. Giffardy V.-C.), though 
not so happily expressed as it might be, appears to be this, that 
if a testator wishes to give a direction which shall be deemed a 
declaration of an intention contrary to the rule laid down by 
L. King’s act, it must be a direction applying to his mortgage 
debts in such terms as distinctly and unmistakably to refer to 
or describe them” (s). And although the act speaks only of the 
insufficiency of a direction to pay debts out of personal estate, it 
has been decided that a direction to pay out of real estate, or 
out of real and personal estate, is also insuffioient to exonerate 
the mortgaged property, unless mortgage debts are expressly or 
impliedly referred to {a). It has also been held that such a re¬ 
ference cannot bo implied from a direction to pay the debts “ in 
aid of the personal and in exoneration of the real estate” {h)y or 
simply “in exoneration of the real estate” (c). 

The word “testator” as used in sect. 2 was another of the 
“unhappy” expressions occurring in these acts. Its effect was 
to exclude a lien for purchase-money where the purchaser died 
intestate {d). Moreover, this act omitted to provide for the case 
of leaseholds “imhappily” excluded from the first. 

By yet another act, therefore, it is provided (e) that the former 
acts “ shall, as to any testator or intestate dying after 31st De¬ 
cember 1877, be held to extend to a testator or intestate dying 
seised or possessed of or entitled to any land or other heredita¬ 
ments of whatever tenure which shall at the time of his death 
be charged with the payment of any sum or sums of money by 
way of mortgage or any other equitable charge, including any 
lien for unpaid purchase-money; and the devisee or legatee or 
heir shall not be entitled to have such sum or sums discharged 

[(c) Kelson v. Paffe, L. R., 7 Eq. 26. V.-O., Zeuis v. lewis, L. R., 13 Eq. 

(a) lie Kcicmareh, 9 Ch. I). 12; Gall 227. And sco now 40 & 41 Viet. c. 34, 
V. Fenwick, 43 L. J. Cli. 178; Re stated post. 

Rossiter, ISCluD. 355. See also (6) Re Kewmareh, 9 Ch. D. 12, dub. 

ville V. Smyth, L. R., 17 Eq. 153 (better Baggallay, L. J. 

rcpoiicd on this point 43 L.J.Ch. 494), (c) Re Rossiter, 13 Ch. D. 355. 

where however the will drew a distinc- (d) Harding v. Harding, L. R., 13 

tion between incumbrances on real es- Eq. 493. 

tatc and other debts; and per Malins, (e) 40 & 41 Viot. c. 34. 
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[or satisfied out of any other estate of the testator or intestate ohaf. xlyi. 
unless (in the case of a testator) he shall within the moaning of 
the said acts have signified a contrary intention; and such con¬ 
trary intention shall not be deemed to bo signified by a charge 
of or direction for payment of debts upon or out of residuary 
real and personal estate or residuary real estate.” 

Where the contrary intention is shown by the substitution of 
another fund, the question arises, is the act ousted altogether, so 
that exoneration may be claimed generally out of the other assets 
in the order appointed by the old law; or is the act excluded only 
to the extent of the substituted fund, so that if this proves insufli- 
cient the right to exoneration is exhausted and the burden comes 
back at once to the mortgaged land ? In Allen v. Allen (/) Sir 
J. Romillyy without deciding the question, took pains to show that 
his opinion was in favour of the former view. But in Rodhome 
v. Mold {y)y Sir R. Kindersley decided that the latter was the 
correct view; and, having regard to the course taken by recent 
decisions on the acts, this view seems likely to prevail; for if 
there was once a desire to give as little effect to them as pos¬ 
sible {h)y those decisions shew that the desire has now been 
removed, if not reversed. 

The acts do not prescribe any particular means for signifying 
an intention to exclude the now rule. To ascertain whether 
such an intention is shewn, the whole will (or other document) 
must, as in other coses, bo taken into consideration; and heroin 
the mode in which the mortgaged estate is disposed of is mate¬ 
rial. Limitations in strict settlement per se are inconclusive (i); 
a trust for sale at a future time, with a detailed disj)osition of 
the proceeds after deducting costs (but not alluding to the mort¬ 
gage), possesses more weight (A). 

The first of the three acts directs that every part of tlio How charge 
mortgaged hereditaments, according to its value, shall bear a betw£”h^ 
proportionate port of the mortgage debts charged on the whole Pj 

thereof; subject, however, with the other provisions of the act, charged; 
to a contrary or other intention appearing by the will or deed 
or other document'of the person creating the charge (/). In 


[(/) 30 Bear. 403. 

(^) 36 L. J. Ch. 67. If tho terms 
used import simply and directly an in¬ 
tention to exonerate the mortgaged 
in-nd^ RTid do not merely leave l^at 
intention to be inferred from the sub¬ 
stitution of another fund, there would 
^soom to be less difficulty in holding the 


act to bo wholly excluded. 

(A) See per Jcml, M. R., Gall v. 
Fentcicky 43 L. J. Ch. 179. 

(i) See per Wood, V.-C., Fembrooke 
V. Friend, 1 J. & H. 134; Coote v. 
Lowndes, L. B., 10 Eq. 376. 

(A) Fno V. Tatham, 3 D. J. & S. 443. 
(/) On tho construction of directions 
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CHAP. sxvr. [Browmon v. Lawmnce (m), it was held by Lord Bomilly that the 
fact of the mortgagor having specifically devised part of the 
mortgaged estate, and left the other part to pass by a residuary 
devise, was of itself an expression of his intention that the part 
which passed by the residuary devise should be primarily liable 
to the whole debt. But it is difficult to maintain this sinoe 
Ilensman v. Fnjer (n) ; and in Sachville v. Smyth (o), where the 
mortgagor devised all his real estate to A. subject to a life estate 
in a specific portion, it was hold by Sir G. Jessel, M. E., that the 
life estate was subject to a proportionate share of the burden, 
viz. to keep down the interest on the specifically devised portion, 
lie did not agree with Bmcnson v. Lmcrance. In Stringer v. 
Harper (p), Avhoro a testator mortgaged estate A. for 800/., and 
on the same day created an equitable mortgage on estate B. by 
way of further security to the extent of 200/., and afterwards by 
will dated in 1855 devised B. specifically, but made no disposition 
of A.; it was held by Sir J. Bomilly^ M. E., that the case de- 
liendcd on the construction of the two written instruments of 
even date, and not on the act; that A. was primarily charged, 
and B. only in aid, for part of the debt, 
where The acts do not expressly provide for the common case of a 
Bonafpmpcrty including both land and personal chattels. But it has 

aroraortgaged been hold that the debt must in such a case bo apportioned 
between the laud and the chattels as it would have been before 
the acts {q). The words in the first act which make the mort¬ 
gaged land as between the different persons claiming through or 
under the deceased person primarily liable to all mortgage debts 
charged thereon, and which by themselves might seem to require 
exoneration of the chattels by the land, must, it should seem, on 
a fair interpretation, bo controlled by the preceding clause, which 
defeats the old right of the heir or devisee to exoneration, and 
which is the governing clause. 

Considering that the clause last referred to was the substantial 


togetlicr. 


[for tipportionmcnt of tho charge be¬ 
tween iiio different estates charged, 
see WoodwardV, Woodward, 5 Jur. N. S. 
1281. 

(»() L. H., 6 Eq. 1. 

(») L. B., 3 Ch. 420, ante, p. 623, 
n. (<). 

(i>) L. R., 17 Eq. 153, 43 L. J. Ch. 
494; and see t^gx Malhis, V.-C., Oib- 
bias V. Hffden, L. R., 7 Eq. 376. 

{p) 26 Boav. 33. 

Iq) Tresirail v. Mason, 7 Ch. D. 656; 
Leonino v. Leonino, 10 Ch. D. 460. Sec 


also Lipscomb v. Lipscomb, L. R., 7 Eq. 
601; Evans v. Wyatt, 31 Beav. 217; 
Gall V. Fenwick, 43 L. J. Ch. 178; the 
last two being cases of freeholds and 
leaseholds before the latter were 
brought within the Acts. In Lipscomb 
V. Lipscomb, and Leonino v. Leonino, 
there was also a qucstioti whether on 
the construction of the mort^ges 
themselves the several mortgaged pro¬ 
perties were made liable in any par¬ 
ticular order. And see ante, p. 626, 
n. (»). 
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[part of the enactment, Sir R. Kindenley held that, notwith¬ 
standing the words “ as between the persons claiming through or 
under the deceased,” the act applied in favour of the Crown 
taking the personalty for want of next of kin (r). 

The concluding proviso of the first act declares that nothing 
contained in the act shall affect the rights of persons claiming 
under any will deed or document made before 1st January, 1855. 
The now rule therefore cannot apply to any case whore a testator 
dying after 1854 has by will dated before 1855 disposed of the 
mortgaged property specifically or has made a general residuary 
devise of his real estate. And a will made before 1855 is not 
the less within the proviso for having been republished by codioil 
dated since 1854 (.s). But the now rule does apply as against 
the heir if the mortgagor dies intestate, although the property 
was purchased and mortgaged by the latter before 1855 ; for on 
the true construction of the act the heir claims immediately by 
descent, and not under the deed of conveyance {t). The now 
rule has also been held to apply, as against the heir, to the case 
of a testator dying after 1854 and having by will made before 
1855 made a general residuary bequest of his personal estate, 
but died intestate as to his mortgaged estate, although the rights 
of the residuary legatee were thus “ affected ” by the act. 
“ Affect,” it was said, must mean prejudicially affect; other¬ 
wise the proviso would defeat the plain object of the legisla¬ 
ture (w). But primS. facie “affect” is neutral (.r), and it does 
not seem that in this particular proviso the object of tlie legis¬ 
lature is so very plain. 

There is no corresponding proviso in either of the amending 
or explanatory acts. Scotland is excepted from all. And the 
new rule does not apply to chattels personal, which thcroforo, 
if pledged or mortgaged by the testator, must still bo redeemed 
for a specific legatee at the expense of the general personal 
estate (y). The law therefore is certainly not simplified.] 

III. The next subject of inquiry is as to what will exempt 
the general personal estate from its primary liability to debts 

[(r) JDacre t. Patriehson, 1 Dr. & Sm. 1842, and had not lapsed^ as would ap- 
186. pear by the head-note, sinco tho will 

(«) Polfe V. Perry y 3 D. J. & S. 481. was made in 1835. 

(<) Piper V. Piper, 1 J. & H. 91; (m) Power v. Potcer, 8 Ir. Cli. Rep. 

what was the precise meaning of ‘ 'deed 340. 

or document” in this proviso was not {x) See ante, Vol. I, p. 41, n. (<). 

thought an ea^ question. See also {y) Lewis v. Lewis, L. B., 13 Eq. 

yielson V. Pays, L. R., 7 Eq. 25, where 2lkj 
the mortgaged estate was purchased in 
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CHAP. XIiVI. 


Addition of 
another fund 
does not. 


Mere charge 
on land does 
not exonerate 
personalty. 


History of the 

implication 

doctrine. 


and other charges, for which the testator has provided another 
fund; in other words, what demonstrates an intention that such 
primary liability shall be transferred to the fund in question; 
a point which, it will bo seen, bas been a prolific source of 
litigation. 

That the making a provision for debts or legacies out of the 
real estate does not discharge the personalty, is implied in the 
very terms of this question. There must be an intention not 
only to onerato the realty, but to exonerate the personalty; not 
merely to supply another fund, but to substitute that fund for 
the property antecedently liable. 

Thus in numerous cases it has been held that neither a charge 
of debts on the testator’s lands generally, or on a specific portion 
of them ( 2 ), nor a devise upon trust for sale, however formally 
or anxiously framed (a), nor the creation of a term of years for 
the purpose of such charge (A), will exonerate the personalty. 

Nor is it material that the charge is imposed on the devisee 
in the terms of a condition, as where real estate is devised to A., 
ho paying the debts and legacies {e). 

In order to exonerate the personal estate, the very early calses 
required express words (d ); but this rule was subsequently re¬ 
laxed, not only by the admission of implication, but that impli¬ 
cation was hold to bo raised by circumstances of a very slight 
and equivocal character, affording little more than conjecture {d). 
Judges of a later period, however, fooling the evils to wliich this 
latitude of interpretation had given rise, and jiroceeding upon 
sounder principles of construction, have, without rejecting im¬ 
plication, required that it should be supported by such evidence, 
collected from the will, as ought fairly to satisfy a judicial mind 
of the testator’s intention. A wish has been sometimes inti¬ 
mated, that the old rule had been restored, but this was im¬ 
practicable in the state of the authorities, and perhaps would 
have been hardly consistent with right principles of construction, 
for it is difficult to perceive any solid ground for excluding im- 


(s) White V. White, 2 Vcm. 43; 
[French v. Chichester, ib. 668;] liridt/- 
man v. Dove, 3 Atk. 201; [ Walker v. 
JTardu'ick, 1 My. & K. 396; Ouscley y. 
Anstmther, 10 Beav. 453; Qttenncll v. 
Tumar, 13 ib. 240.] 

(ff) LordInchiqtHn y. French, 1 Cox, 1, 
lWil8.82’,’Ainb. 33; [Samwell v. Wake, 
1 B. C. C. 144 ;] llancox v. Abbey, li 
Ves. 186; [CoUiay, Fobins, 1 Do G. & 
S. 131.] 


(6) Tower v. Lord Eotis, 18 Ves. 132. 
(f) liridgman y. Dove, 3 Atk. 201; 
Mead v. Hide, 2 Vem. 120; Watson v. 
Drtektvood, 9 Vee. 447; [but see Lock¬ 
hart V. Hardy, 9 Boav. 379, ante, 636.] 
(it) Fereyes v. Robinson, Buub. 301. 
\e) Adams v. Meyriek, 1 Eq. Ca. Ab. 
271, as to which, sec 2 Atk. 626; 3 Yes. 
110; Walker v. Jackson, 2 Atk. 624, 
and the other cases referred to post. 
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plication in this more than in any other species of case. The 
evil seems to have consisted in the extreme laxity with which 
the implication doctrine was at one period applied, which tended 
in effect to subvert altogether the rule establishing the primary 
liability of the personal estate; but this has been so far corrected 
by later adjudications, as greatly to diminish the uncertainty 
which the numerous cases occurring on the subject indicate to 
have prevailed half a century ago (/). From the nature of the 
question, however, which is ever presenting itself under new 
combinations of circumstances, it is oven now often attended 
with no little perplexity. 

It is well settled that the intent is to be collected from the 
whole will {</), and must appear by “ evident demonstration,” 
“plain intentipn,” or “necessary implication;” though it must 
bo confessed, tlmt such propositions rather change the terms 
than afford a solution of the question; for, upon being told that 
the implication must be necessary, or must amount to evident 
demonstration, wo are inevitably led to inquire what in judicial 
construction has been held to constitute such “ necessary 
implication,” or “ evident demonstration ;” the answer to which 
must be an appeal to the cases. 

It has also long been established, in opposition to some early 
decisions (/«), that in order to exonerate the personalty parol 
evidence is not admissible (/), and that no inference of intention 
can be drawn from the relative amount of the personal estate 
and debts, or of the personal and real estate (/•); for the fact 
that the charges will exhaust the whole subject-matter of the 
residuary bequest does not vary the construction. 


[(/) This was written in 18‘'*7, 2 
Powell Dev. by Jarm. p. 683.] 

(ff) Thou}?h this has been frctpioutly 
stated as a rule peculiarly applicabhj to 
articular classes of cases, yet the stu- 
eut should be reminded that it is not 
coniinod to any class of cases, for it 
would not bo possible to specify any 
point of testamentary construction 
which is excluded from its operation ; 
nor is it of novel or recent introduction, 
for the old authorities never denied the 
effect of the context to express a par¬ 
ticular intention, or control particular 
expressions. One cannot help, there¬ 
fore, feeling some snrpriso that Lord 
Hldon shouM treat the applicability of 
this rule to the cases under considera¬ 
tion as a discovery of Sir IF. Grant. 
“ We have,” said his Lordship in Oit- 
tim v. Steele, 1 Sw. 28, ” now reached 


the sound rule, that for the purpose 
of collecting the intention every part 
of the will must bo considered. That 
rule was first established by the great 
judge whom wo have just lost, the late 
Master of the Ilolls.” 

(A) Gainsborough v. Gainsborough, 2 
Vern. 252. [In Granville v. Beaufort, 
ib. 648, the evidence was admitted only 
to rebut an equitable presumption, 
which was allowable, see ante, Vol. I, 
p. 416.] 

[i) Inchiquin v. French, 1 Cox, 1, 
1 Wils. 82, Amb. 33; Stephenson v. 
Heathcotc, 1 Ed. 39. 

(/.) Cro. El. 205; Oowp. 833; ICox, 
9; 2 B. 0. 0. 273, 297; 2 Ves. jun. 
593; 3 Ves. 299 ; [1 Ed. 43;] 1 Bu. & 
Be. 315, 642; 1 Mer. 222, which over¬ 
ruled Pre. Ch. 101; Cas. t. Talb. 202; 
1 B. C. C. 457, n. 
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ADMINISTRATION OP ASSETS. 

This was decided in Tait v. Lord Northmek (/'), which is a 
leading authority on the general doctrine. The testator appointed 
certain estates to trustees, upon trust hy sale or mortgage 
thereof or hy sale of timber thereon to pay hh dehtSy and directed 
the trustees to convey the lands not so applied to certain uses. 
He gave 100/. to each of his trustees, and all the residue of his 
personal estate whatsoever between his two sisters, and appointed 
two of the trustees executors. Lord Lowjhhorouyh held that 
the personal estate was first to be applied, as far as it would go, 
to pay the debts. 

But in Gray v. Minnethorpe (;«), the same Judge thought that 
where the purchase-money of an estate, devised in trust to be 
sold to pay debts and certain pecuniary legacies, was inade¬ 
quate to pay the debts alone, this circumstance furnished an 
argument against exempting the personal estate. Such an argu¬ 
ment, however, seems to bo obnoxious to the reasoning which 
applies against making the amount of the personal estate a ground 
for the exemption; since the adequacy of the fund to pay debts 
must depend upon the amount of those debts at the death of the 
testator, and their amount at that period can afford no indication 
of his intention when he made his will. 

It is clear that the charging the land with (in addition to 
debts) funeral or testamentary expenses or both, will not per se 
exempt the personalty; for although it seems improbable that 
the testator should mean to create an auxiliary fund to answer 
expenses which are payable out of the personal estate in priority 
to all other claims, and which it could hardly be insufficient to 
liquidate, yet such an argument amounts only to conjecture, 
and falls short of that necessary implication which is now held 
to be requisite to transfer the primary onus to the new fund. 

Many opinions have been expressed on this point. Thus Lord 
IFardu'icke in Walker v. Jackson (n) remarked that the words 
“debts legacies and funeral expenses ” were only words of style, 
an observation in which Sir W. Grant in Brydges v. Phillips (o) 
seems to have concurred. The circumstance of funeral expenses 
being included in the charge was also disregarded by Lord 
Northington in Stejyhenson v. Ileathcote {p)y and by Lord Ken¬ 
yon in Williams v. Bishop of Llandaff{(i)y (though the latter 


(l) 4 VCB. 816. 
{«i) 3 Vee. 103. 

(m) 2 Atk. 624. 


(o) 6V€S. 670. 

(p) 1 Ed. 38. 
(?) 1 Cox, 264. 
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Judge decided in favom* of the exemption, on grounds perhaps chap. 
not loss equivocal), and by Lord Mannen in Aldridge v. Walh- 
mirt (r). On the other hand, Sir E. P. Arden in Burton v. 
Knowlton (s) thought a direction to pay funeral expenses a 
strong ciroumstance in favour of the exemption where the 
trustees of the fund, on whom the direction was imposed, were 
not the executors, to whoso duty it naturally belonged. This 
case, however, has been commented upon both by Lord Lough¬ 
borough {t) and Lord Eldon {u) in terms which throw great 
doubt upon its authority; and, if it rest on this ground (and it 
is difficult to find one more solid), the decision is clearly over¬ 
ruled by the cases already referred to and those which remain 
to be stated. 

Thus, in Gray v. Minnethorpe (;r), whore the testator devised 
certain lands to W. and J. and their heirs, in trust to sell, and 
out of the monies arising tliorefrom to pay all his just debts and 
funeral expenses^ and the residue over, and appointed his brother 
G. solo executor; Lord Loughborough lield that the executor 
did not take the personal estate exempt from debts. 

So, in Hartley v. llurle (y), where the testator directed that 
all his just debts and funeral and testamentary expenses bo in the 
first place fully paid and satisfied, and then, after making a cer¬ 
tain bequest, devised all his lands and hereditaments and monies 
in the funds to A. and B., ujion trust out of the rents of his 
lands and the dividends of his monies to pay all his just dehts^ 

FUNERAL AND TESTAMENTARY EXPENSES, ((lid Certain legacies (s), 

and the residue over. After other bequests, the testator devised 
and bequeathed all the residue of his real and personal estate 
not by him otherwise given and disposed of to 0. his daughter, 
and he appointed A., B. and C. executors. Sir E. P. Arden^ 

M. It,, held that the residuary personal estate was not exempt 
from the payment of debts. 

The M. E. distinguished this case from Burton v. Knoudton {a) Remark 
on the ground of the general introductory words, which he said 
were a direction to the executors to pay the debts, &c., and there¬ 
fore favoured the non-exemption (6); but we have seen that a 
direction in such terms, followed by the appropriation of a par- 


(r) 1 Ba. & Be. 312; post, 662. 

(«) 3 Ves. 108. 

It) See Tttit V. Lord Nbrthmck, 4 
Vgs 823. 

(u) Bootle V. Blundell^ 1 Mer. 229. 

(a:) 3 Vea, 103. 


{u) 6 Vos. 640. 

u) The legacies were held to be pay¬ 
able out of t£e real estate only^ see post. 
(a) 3 Yes. 107. See post. 

(A) See an obserratiou upon this, 
supra. 
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ticular fund for the purpose, has reference to the provision so 
made (t;). Such a distinction is clearly untenable. 

So, in IDLeland v. Shaw (r/), where a testatrix devised certain 
lands to trustees to sell, and out of the money arising from such 
sale “ in the first place ” desired her funeral expenses and the 
debts which she should owe at her death to he paid; secondly, she 
directed the payment of several sums to persons who were credi¬ 
tors of her late husband. She then gave several legacies, in¬ 
cluding one to her executors for their trouble, adding, “ the said 
several sums to be paid by my said executors and trustees out of 
the money arising from the sale of my said lands, which I do 
order to be sold with all convenient speed after my decease, and 
such of the said purchase-money as shall remain after paying 
the said legacies, and the execution of this my will, I bequeath 
in the following manner.” The testatrix then disposed of such 
residue. There was no disposition of the personal estate, other¬ 
wise than by the appointment of executors, who, having legacies 
for their trouble, could not take beneficially (c). The next of 
kin claimed to take it exempt from debts legacies and funeral 
expenses; but Lord Redesdale held that there were not sufii- 
cient words to raise an implication of intent to exempt the per¬ 
sonalty from these charges. He thought, however, that the 
sums to be paid to the creditors of the husband were to be satis¬ 
fied out of the real estate only (/). 

It is not denied, indeed, that the subjecting of the real estate 
to all the charges which belong to the personalty, as legacies, 
funeral and testamentary expenses, favours the supposition that 
the personalty is intended to be g^iven as a specific legacy, and 
consequently to be exempt {g ); but no case which rests on this 
simple circumstance is now to be relied on. Such seems to be 
the situation of Gaskell v. Goughy cited by Sir JR. P. Arden in 
Burton v. Knoxdton (4), which, however, is too loosely stated to 
enable us to form a satisfactory opinion of the grounds of it. It 
does not appear who was the executor, or in what terms the 
personalty was given. 

In the much considered case of Bootle v. Blundell (e), the ex¬ 
tension of the charge to funeral and testamentary expenses seems 

(f) Ante, 691. Greene v. GreenCy 4 Mad. 148; Miehell 

\d) 2 Scb. & L. 638. V. Miehell, 6 Mad. 69 ; Driver r. Fer- 

\e) But now see 1 Will. 4, c. 40. rand, 1 B. & My. 681. 

\f) Ab to this, see cases cited post. (A) 3Ves. 111. See also jry»a«<e« v. 
Q) Sec Sir W. Grant's judgment in IB.O.C. 467,n., post, 662, n. 

Tower v. Lord Rons, 18 Ves. 139. Also (t) 1 Mer. 193. 
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to have been treated by Lord Eldon as having much weight, 
though it was there aided by the circumstance, that some par¬ 
ticular charges incident to the administration of the estate, namely 
that of supporting the will against any attempt to invalidate it, 
wais, by a codicil, imposed exclusively on the real estate. “ On 
looking through the precedents,” said his Lordship, “ it is im¬ 
possible to deny that this is n circumstance on which great stress 
has always been laid; namely, where the real estate is made 
liable to such expenses as exclusively regard the administration 
of the personal estate, such as the costs of probate, and other 
costs sustained in the execution of the will.” 

It has been decided that the expressly subjecting the personal 
estate to certain charges, to which it was before liable, does not, 
by force of the principle expressio inn’us cst exclusio alferius, raise 
a necessary implication that it is not to bear other charges not 
so expressly directed to be payable out of it, but which are 
thrown upon the land. 

Thus, in JDrydyes v. Phillips (k)^ where the testator devised 
certain real estate upon trust for sale, and out of the money 
arising thereby to pay his debts and certain legacies, and devised 
over the lands which should remain unsold. The testator then 
gave certain other legacies, the last-mentioned legacies 

to he paid out of his personal estate^ and bequeathed the residue 
of his said personal estate, except as aforesaid, to his wife, whom, 
with two other persons, he appointed his executrix and executors: 
Sir W. Granty M. E., hold that though there was room for 
conjecture that the testator did mean to throw his debts pri¬ 
marily upon the real estate, yet that this did not appear with a 
sufficient degree of certainty to enable him judicially to collect 
such an intention. Ho said that, by directing the legacies to be 
paid out of the personal estate, the testator might merely have 
intended to distinguish those legacies from the others which 
were to be paid out of the real estate. His Honor also adverted 
to the circumstance, that the trustees and executors were not 
wholly the same persons. 

This principle, too, was strongly recognized by the same Judge 
in Watson v. Briekwood (/), which also establishes that an intima¬ 
tion, however anxiously made, as to the proportions and mode in 
which the charge is to be borne among the devisees of the real 

(/fc) 6 Yes. 667; [and see Davies v. (0 9 Yes. 447; [and sec iJo. &Lat. 
Ashford, 15 Sim. 42.] 363.] 

J.—VOL. II. 
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CHAP. XLVI. 


Watson V. 
Itrickwood. 


Personalty 
held not to 
be exempt 
though land 
charged. 


estate, will not have the effect of onerating it primarily; such a 
clause being considered only as providing for the event, in case 
the land does become chargeable^ and not as charging it at all 
events(wi). The case was as follows:— h. testator devised all 
his freehold lands to the use of his nephews W. and E. and their 
sons successively in strict settlement, with remainder to G, for 
life, and such son as ho should by will appoint, with remainder 
to N. and his first and other sons in tail male; he then gave to 
several nieces legacies in blank, and proceeded thus: “And I 
direct the same legacies to bo paid at the end of twelve months 
next after my decease by my executor hereinafter named. I 
give and bequeath all and singular my goods^ chattels^ personal 
estate and effects whatsoever andloheresoever^not herembefore disposed 
ofy unto my said nephew W., his executors, administrators and 
assigns for ever, ho paying thereout all and singular legacies, 
and all my funeral expenses and simfle contract debts. And 
whereas I have at different times borrowed on mortgage and 
bond divers sums of money of different persons, to enable me to 
make purchases of part of the said estates hereinbefore limited; 
and being minded that the whole should be discharged in equal 
proportions by the said W., E., G., and such his son so to be 
appointed as aforesaid, as they respectively shall become entitled 
to the possession of my said estates: Now I hereby will, order 
and direct, that all such sum or sums of money as the said W., 
E., G., or his son so to be appointed as hereinbefore mentioned, 
or the said N. shall pay off and discharge during the time each 
of them shall be iu possession of my said estates under this my 
will, and also all such sum or sums of money as any of them shall 
expend, or bo put to in the Court of Chanceiy, or elsewhere, in 
protecting or defending my said leasehold estate, and a due pro¬ 
portion of any of the two last fines, to be paid from time to time 
for the renewal of the leases thereof, shall be a debt and charge 
against the whole of such estates in favour of the person or 
persons, his and their executors, administrators and assigns, so 
paying off and discharging such sum or sums, for so much money 
as shall be actually so paid and expended^ and I direct the next 
taker of all my said estates under this my will to repay such 


(w) But seo Anderton v. Cooke, cit. 1 
B. C. C. 460; Williams v. Bishop of 
Llandaff, 1 Cox, 264, where an estate 
was charged in ease another estate de¬ 
vised upon trmt to pay debts should he 
insuffleient; and the personal estate was 
licld to bo exempt. Such a case seems 


to fall directly within the principle 
stated in the text. It does not appear, 
however, whether the decisions rested 
on the words in question. See another 
case of this kind. Daws v. Scott, 6 
Boss. 32, post, p. 669. 
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sum and sums of money as his predecessor from time to time chap. xlvi. 
shall have so paid off and expended to such person or persons, 
and in such manner, as his predecessor shall direct by any deed 
or will, to he by him duly executed, and for want thereof to the 
executor or administrator of such predecessor from time to time, 
deducting from time to time the due share or proportion thereof 
of such preceding taker, until the whole of such sum or sums of 
money shall be paid off; and I direct the same course to be 
used by each of the takers in succession until the full payment 
thereof, before such next taker or takers can have any benefit 
under this my will: it being my will and desire, that no part of 
my estates be sold or parted with, and that all possible care be 
taken and observed in regard to such leasehold estates, as well 
with respect to the renewal of leases from time to time as with 
respect to any dispute that may at any time hereafter arise in 
consequence thereof.” And the testator appointed IF. his exeeutor. 

By a codicil, reciting the disposition of his estates to T. (the 
trustee), he gave the same to J., revoked the former devise, and 
gave to J. the pow’ors and authorities given by tlio will to T.; 
and he further willed that J. and his heirs sliould and miglit, in 
order to raise money/or the payment of ail and singnJar his debts 
and legacies^ from time to time mortgage, with tlio approbation 
of the taker for the time being of the said estates, according to 
his said will, a competent part of his said freehold estates for so 
much money as should be necessary for the purpose, and ho 
directed his trustees for the time being to keep down the interest. 

By another codicil, the testator appointed another trustee, and 

gave other legacies. It was contended that the personal estate 

was discharged from the debts, or at least subject only to tho 

simple contract debts: but Sir W. Grant was of a different opinion. Sir jr. Grant's 

He admitted that there was some indication of an intention to 

exonerate the personalty; but thought that it was not so conclusive Jiriciivowi. 

as to come up to the requisition of the rule laid down by Lord Thur- 

low, in Duke of Ancaster v. Mayer (n), that is, a plain intention; 

and that -by directing tho executor, to whom he gave all his 

personal estate, to pay •thereout all the legacies, funeral expenses 

and simple contract debts, prima facie there was some appearance 

of an intention that ho did not mean tho personal estate to bo 

liable to debts by specialty, but that alone upon tho authorities 

(n) 1 B. C. C. 454. This case was positions laid down by him on tho 
decided by Lord Thurhw principally doctrine in discussion have been much 
upon another point (see auto), but tho referred to. 

u u 2 
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CHAP. sxvi. was not sufRoient; there must be a charge clearly and distinctly 
" upon the real estate (o) to make it liable. When he declared 

his intention as to the real estate, it did not appear he had any 
fixed and distinct resolution by any act of his own to throw the 
specialty debts on the real estate; but he seemed to suppose 
either that the personal estate would not be sufficient both for 
the simple contract and specialty debts, or that the latter would 
of course fall upon the real estate, and any act by him to throw 
them upon the real estate was not necessary; for he had not in 
direct terms -made any charge upon the real estate, but he took 
it for granted that the real estate would be called upon for bond 
debts and mortgages, and his object was to secure an equal dis¬ 
tribution of the burden among the devisees, who wore to take 
the real estate in succession, and no other object whatsoever. 
Ilis intention was not to favour the executor taking the personal 
estate against those taking the real estate, but to take care that 
those who were to take the real estate as against each other should 
hear the burden in equal jn'oportions. It was contended, his Honor 
said, that the codicil operated as a total exoneration both from 
debts and legacies: the codied contained as complete a provision 
for all debts and legacies as could bo; but that was nothing 
more than there was in Tait v. Northwick {p). This case was 
hardly so strong in that respect, for in that case there wore more 
circuinstaucos from which it might have been argued that the 
testator could not have had it in contemplation to burden his 
real estate merely in aid of the personal. At most this was but 
the same case, and could not be contended higher than as equi¬ 
valent to that; and there Lord Rossign, adhering to Lord Thur~ 
low^s rule, said expressly that the most anxious provision for 
payment of debts out of the real estate would not be sufficient 
to exonerate the personal estate. His Honor was therefore of 
opinion that there was no exoneration of the personal estate. 
Watson r. Of this case Lord Rldon has said ( 3 '), that ho thought it was 

approvS^by decided, taking the will and codicil together; “ but if,” 

Lord £idon. he said, “ the codicil had not existed, there are circumstances 
which appear to me to be such as might have given occasion to 
some observations which do not occur either in the judgment or 
in the argument; still I repeat that I think that case was rightly 
decided^ 

TTatson v. Brkkwood is an important authority on the general 

( 0 ) And that only. See the sequel (p) 4 Yes. 816; ante, 664. 
of the judgment. \q) In Booth Y.Blmdell, 1 Mer. 230. 
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doctrine, sinco no case better exemplifies the species of evidence chap. xlvi. 
■wbioli is necessary to exonerate the personal estate, as distin- 
guished from mere conjecture. It would have been well if this 
principle bad been steadily adhered to. 


Another question which has much divided the opinions of 
judges is, whether the circumstances of the bequest being of all 
the personal estate (with or without an enumeration of parti¬ 
culars), not a gift of the residue, demonstrates an intention to 
exempt it from the charges to which the general personal estate 
is primarily liable. The negative appears to have been decided 
in several instances where the legatee was appointed executor, 
a circumstance which has always been considered to favour the 
non-exemption, by raising the inference that the legatee was 
to take the personalty subject to the charges devolving upon 
him in the character of executor. French v. Chichester (r) has 
generally boon treated as a case of this kind. The testator 
there directed that the trustees of a certain real estate which ho 
had conveyed by deed should out of the trust estate pay his 
debts legacies and funerals ; and devised to his wife, whom ho 
made executrix, all his personal estate not othenrise disposed of, 
intending thereby a provision for her, she having been prevailed 
upon to sell away part of her own inheritance. Lord Keeper 
Wright, and afterwards Lord Couper, held that the devise 
being in the same clause in which she was named executrix, and 
not said exempt from the i^ayment of debts, she must therefore 
take it as executrix, and the same must be applied in payment 
of debts. 

But in this case the words “not otherwise disposed of” 
render it scarcely distinguishable from that of a residuary 
bequest. A similar remark applies to Watson v. Brichirood (s) 
and Bootle v. Blundell {t) ; but as in both these cases there were 
anterior specific bequests, to which the words “hereinbefore 
disposed of” might relate, no argument against the exemption 
could be drawn from them. It is only where the will contains 
no other disposition than the charges which are to come out of 
the personal estate that such an argument applies; and it would 
seem, by parity of reason, that it is then only that even the 
circumstance of the gift being residuary raises any very strong 


Effect -where 
the gift is of 
all the per¬ 
sonal estate 
to person 
niado exe¬ 
cutor. 


Bequest of all 
tlio personal 
estate not 
otherwise dis¬ 
posed of to 
executrix. 


(r) 2 Vem. 668, 1 B. P. C. Toml. Wilbraham, cit. Cos. t. Talb. 204.] 
192; but seo Cas. t. Talb. 209. [And f«) 9 Ves. 447. 

Bee Sarewood y. Child and Bromhale y. \t) 1 Mer. 193. 
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Trust to pay 
all tho debts 
and bequest of 
all monies, 

&c. to exe¬ 
cutor. 


Devise subjor’t 
to debts, &o., 
and borpicst of 
a/^thc person¬ 
alty to oxocu- 
toi's upon 
trust. 


inference arjainst tho exemption, though in every case the fact 
of tho bequest not being residuary in its terms may afford an 
argument in favour of the exemption. 

Tho case of Bnumncl v. Prothcro («), however, seems more 
directly to support the doctrine in question ; and it is observable 
that in this case tho land was devised in trust to pay all the 
testator’s debts. Tho testator devised all his real estate to A. 
and his heirs, in trust, in tho first place, to pay all his just debts, 
and then to other limitations. Lastly, ho gave and bequeathed 
unto his brother E. all his monies, goods, chattels, rights, credits, 
])ersonal estate' and effects, whatsoever and wheresoever, and 
a 2 >pointed him executor. Sir It. P. Arden, M. 11., at first ex¬ 
pressed an opinion that a direction to pay all the debts would, 
according to tho authorities, throw them upon the land only; 
but ho afterwards came to a contrary conclusion, observing that 
the case was stripped of every ciroumstanco to exonerate the 
personal estate, except that of a devise to a trustee for payment 
of debts, and a general bequest of the personal estate to tho 
executor; and that there was no one case since French v. 
Chichester, tho first upon tho subject, in which such words as 
these had been hold alone sufficient to exempt tho personal 
estate (.<;). 

So, in Aldridge v. Lord Walhcourt {y), where A. devised all 
his lands to trustees (subject to tho payment of his just debts, 
funeral expenses, and several portions afterwards charged for 
his daughters) to certain limitations, and directed his trustees 


(»)»Vcs. 111. 

CaHos of ox- (.»■) T’lus is not quito covrcct. Thei'u 
ciiiption upon arc scvcnil cases in which a contrary 
j'l'ounds not decision has oconiTcd under cii'cum- 
now doomed stances hardly distinguishable. Thus, 
Batiafactory. in Kf/naston v. Kymstoti, 1B. C. 0. 157, 

u., a testator charged his whole estate 
with tlic payment of all his debts, lega - 
cies, and fiuioral expenses, and for that 
jmipose doviswl particular lands to 
trustees, ripon trust to sell tho some 
and iiay his debts, legacies and funeral 
expenses; and he gave to his wife all 
his jicrsonal estate whatsoever, and 
coustituted her solo executrix. Tho 
debts exceeded the personal estate (a 
cireumstaucc which is now immaterial). 
Lord Bathurst dcteimincd tho personal 
cstato to bo exempt. 

So, in Holliday v. Bowiuau, cit. 1B. 
C. C. 145,'A. devised a manor to trus¬ 
tees, in trust to sell, and directed tho 
monies to bo raised thereby to be paid 
in discharge of all his debts; and utcr 


payment thereof, in tho first place to 
iuvcht the residue, and pay tho interest 
to his wife for life, and tho principal 
after her decease to B.; and after seve¬ 
ral specific .and pecuniary legacies, 
gave to his wife all his goods and chat¬ 
tels, and appointed her executrix. It 
was hold, ui)on tho authority of Kynas- 
ton V. Kyiiastoii, that the personalty 
was exempt from tho debts. Bamfield 
V. Wyndham, Pre. Ch. 101, is a case of 
the same kind, but is mu<^ weakened 
as an authority by tho stress that was 
laid upon the in^cquacy of tho per¬ 
sonalty to pay the debts. How far 
Loi-d Bathurst was influenced by this 
circumstance in Kynaston v. Kynmton 
docs not appear; but it is evident that 
both this caso and Holliday y. Bowman 
are overruled by Brummel r. Brothero. 
It would have been more satisfactory 
if they had been noticed in that caso. 
{y) 1 Ba. & Be. 312. 
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to roiso certain portions for his daughters. IIo appointed T CHAP. XLVI. 
his son, executor, and bequeathed him all his personal estate in 
trust for such persons as ho (the testator) should appoint. By 
a codicil reciting that bequest, ho directed his executor to hold 
the personal estate in trust for his daughter M. Lord Maunen 
thought there was nothing to exemi)t the personal ostato from 
its primary liability to debts. 

In this case the legatee herself was not tho executrix, hut as Remark on 
the subject of gift was to flow to her through tho executor as 
trustee, it might be considered as subject to charges attacliing court. 
to him in that character, and consequently as falling under the 
same principle. 

[But the personal estate has been held not to be exonerated, Tmst to sell 
even where the legatee of all tho personalty was not made 
executor. Thus, in Collin v. llohinn (s) tho testator devised his bcH^ucst of uU 
real estate to trustees, upon trust to sell and out of the produce person not 
to pay tho testator’s debts, and the costs charges and expenses exocutoi*. 
of the trustees (who wore also executors), and certain legacies; 
and ho bequeathed all his ready money and securities h)r 
money, and all other his personal estato to his godson who was 
not an executor. Sir J. K. Britccj V.-C. (observing that it 
was admitted that the funeral and testamentary expenses did 
not come under tho description of the trustees’ costs, charges 
and expenses), decided that tho personal estate was not ex¬ 
onerated. 

So, in Oimhij v. Amtruther (a) tho testator devised his real Char'fo of 
property to trustees, upon trust, in tho first jdaco, subject to tlie 
payment of his funeral expenses, of any debts unpaid at Ids 
dcath, of his wife’s jointure, and the annuities and legacies bo- perHou^not 
quoathed by him, in trust for his sou for life, with roiuaiudors 
over; and ho bequeathed to his son, who was not executor, all 
his personal property for his absolute use after his (tho testator’s) 
wife’s death, except a piece of plate which was to be an heir¬ 
loom. Lord LanffdalCf M. R., held that the personalty was not 
exonerated from payment of tho debts.] 

But though these cases may seem to authorize tho conclusion CWlusion 
that, [whether tho legatee is appointed executor or not] and not- 
withstanding the funeral expenses are thrown upon tho land, the 
personalty is not exempted by the mere circumstance of tho 
bequest being of all tho personal estate, with* or without an 


[(s) 1 De G. & S. 131. 


(ff) 10 Beav. 453.] 
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Distinction 
between a 
residuary 
bequest and 
gift of all the 
personalty. 


enumeration of particular species of property, yet in several 
instances the distinction between such a bequest and a gift of 
the residue has been treated as having weight. 

Thus, in Tower v. Lord Rous {h) Sir W. Grants M. R., ob¬ 
served that there was nothing except the common residuary 
clause, not “ all my personal estate,” not “ all which I have not 
hereinbefore disposed of,” or any other of those forms lohich in 
several cases have been held to denote an intention to (five the 
personal estate as a specific bequest. And Lord Eldon in Bootle 
V. Blundell (c) observed, in reference to Duke of Ancaster v. 
Mayer (</), that a groat deal of argument might have been 
raised as to the distinction between a gift of residue, as residue, 
and a bequest of enumerated particulars followed by the words 
“ and personal estate whatsoever,” not “ and all the residue of my 
personal estate;” though ho admitted that the argument in this 
case was excluded by a subsequent clause, in which the testator 
refen’ed to the bequest as a gift of “ the residue.” It should be 
observed, too, that in Duke of Ancaster v. Mayer there were cir¬ 
cumstances which operated quite as strongly against the exemp¬ 
tion as in Brummel v. Prothcro. The same persons were ap¬ 
pointed trustees of the term to raise money to pay the debts and 
funeral charges and creditors (which has been generally consi¬ 
dered to favour the non-oxemj)tion (<?); and there was even a 
direction to them as “executors” to pay the funeral charges, 
debts and legacies; and they were to reimburse themselves tho 
expenses attending the execution of tho will out of tho personal 
estate or monies to be raised by the term; and yet, under these 
circumstances, all tending to oppose tho exemption. Lord Eklon 
thought the distinction between a gift of enumerated particulars 
followed by a bequest of tho residue, and of alt tho personal 
estate, entitled to some weiglit. It is unfortunate that Brummel 
V. Prothero was not among the numerous decisions cited by him 
in Bootle v. Blundell. 

In several subsequent cases, indeed, one main ground of 


(A) 18 Ves. 139. 

(f) 1 Mer. 228. 

(<f) 1 B. 0. C. 454. 

(«■) Sec Lord Northi)tgton''» judgment 
in Stephenson v. Ileatheote, 1 Ed. 38; 
Lord Thui low'a in Duke of Ancaster v. 
Matjc}', 1 B. G. C. 454 (see also 1 Mer. 
223); Lord Alvanky's in Burton v. 
Knowlton, 3 Vos. 108. But see Lord 
Ilardwicke's judgment in Walker v. 
Jackson, 2 Atk. 624; and Lord EUmCs 


judgment in Bootle v. Blundell, 1 Mer. 
227, where, though ho seems to hare 
treated this circumstance as adverse 
to the exemption, yet he admitted that 
thei-e might ho such a cautious discri¬ 
mination of tho two characters of trustee 
and executor as not only to render their 
union in the same person unimportant, 
but afford an infereuoo in favour of the 
exemption. 
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ex^ption was, the fact of the personalty being given, not as a 
]^due, but as all the personal estate, accompanied by an enu¬ 
meration of articles, notwithstanding that in one of them it 
may be inferred that the trustees of the real estate were execu¬ 
tors ; but it is observable that in all these cases the real estate 
was onerated with all the charges to which the personal estate 
is liable, namely, the debts, funeral expenses and costs of proving 
the will. The first is Orcene v. Greene (/), whore the testator, 
in the first place, gave and bequeathed unto his wife all his 
ready money, securities for money, goods, chattels and other per¬ 
sonal estate and effects whatsoever, which lie should bo possessed 
of or entitled to at the time of his decease, except such part or 
parts thereof which, by that his will, or by any codicil or codi¬ 
cils thereto, he should dispose of specifically to and for her own 
solo and absolute use; ho also devised his real estate to A., 13. 
and 0., upon trust for sale, directing them, out of the monies 
arising from such sale, to pay his debts, funeral c,rpenses and the 
costs of proving his will; and, after payment thereof, to invest 
the residue upon certain trusts for his wife for life, and then for 
his children; and ho appointed his wife and A., B. and C. 
executrix and executors. Sir J, Leach, V.-G., hold the personal 
estate to bo exempt, observing that the direction that the trus¬ 
tees, “who formed only a part of the executorship,” should, 
out of the produce by sale of the real estate, pay all debts and 
expenses, and after payment thereof invest the sm’plus for the 
benefit of the wife for life, with remainder to the children, when 
coupled with the circumstance tliat the devise to the trustees 
was expressly made subject to the payment of debts and fiineral 
expenses, and with the gift to the wife for lior own solo and 
absolute use of all the testator’s ready money, securities for 
money, goods, chattels and other personal estate and effects 
whatsoever, which the testator should be possessed of at the 
time of his death, did appear to him to convey a clear intima¬ 
tion of intention, not that this real estate should be auxiliary 
only, to bo applied in case the personal estate should prove de¬ 
ficient, but that the real estate should directly and at all events 
be applied as the primary fund for the payment of the debts, 
neral expenses and the expenses of the probate, and that the 
wiBB^ould take the personal estate exempt from those charges. 
He totinguished the case from Duke of Ancaster v. Mayer {g). 
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Bequost of all 
tlio ready 
money, &c., 
niid porBouol 
estate. 


Devise of rca 
cututo upon 
tnist to pay 
debts, funeral 
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hold to bo 
exempt. 


(/} 4 Mad. 148. 


iff) 1 B. C. C. 454. 
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BemarksujK)!! 
Greetie v. 
Greene. 


S/ej)/iensoH v. lleathcote (A), Inchiquin v. CfBnen (i), Tait v. 
Northicick (Z*), and Watson v. Brickwood (/), on the ground that 
in those cases the bequest was of a residue; and observed that 
in the last it was given expressly after payment of debts funeral 
expenses and legacies. He relied upon Burton v. KnowUon (/«) 
and Kynaston v. Kynaston (»).—But in reference to Watson v. 
Brickwood j it is to be observed that the clause expressly subject¬ 
ing the personalty to the payment of legacies funeral expenses 
and debts, referred to simple contract debts only; whereas the 
only argument in favour of the exemption much insisted on 
was in relation’ to specialty debts, the exclusion of which from 
the clause in question favoured their being thrown exclusively on 
the real estate. 

The principal circumstances in which Greene v. Greene differs 
from Brmnmel v. Prothcro (o) are, that in the latter case the 
legatees of the personalty were also the executors, whereas in 
Greene v. Greene the legatee was only one of the executors, and 
the land was onerated with all the charges which would other¬ 
wise have come out of the personal estate, namely, the debts 
and funeral and testamentary expenses (p); but in Brummel v. 
Prothcro with the debts only. 

So, in Michell v. Michell {q), where a testator bequeathed to 
his daughters E. and M. all and singular his qdatey linen, china, 
household goods and furniture and effects, which ho should dio 
possessed of; and devised his real estate to trustees, upon trust 
to pay his funeral expenses, costs of proving his will, and in the 
next place to retain all sum and sums of money then due or 
thereafter to grow duo from him to them respectively on mort¬ 
gage bond or memorandum, and the interest thereof, and also 
to pay all such other debts as should bo owing from him at the 


[h) 1 Ed. 38. 

(i) Ainb. 33. 

h) 4 Vea. 81G. 

(0 9 Vos. 447. 

(»i) 3 Vcs. 107; but this caso has been 
notiem with disapprobation both by 
Lord longlihorough in Tait v. Korth- 
wick, 4 Vos. 803, and by Lord Eldon in 
Bootle T. Blundell, 1 Mcr. 229. Besides, 
it was a bequest of the residue, which 
increases the suipriso that it should be 
cited by Sir J. Leach, who rested the 
exemption mainly on the circumstance 
of the bequest being of the whole, as 
distinguished from wo residue, of the 
personal estate. 

{») Cit. 1B. C. C. 467. The authority 
of this case is considerably weakened by 


the stress laid on the inadequacy of the 
personal estate to pay the debts. It is 
clearly irreconcilcablo with the current 
of aiithorities, particulaidy French r. 
Chichester, ante, 661, Brummel v. Fro- 
thcro, ante, 662, and Aldridge v. Lord 
Wallseourt, ante, 662, being nothing 
more than a charge upon the land of 
aU the debts, and a gin of all the per¬ 
sonal estate to the individual who was 
appointed executrix. According to 
those cases, therefore, the personalty 
was not exempt. 

(o) Ante, 662. 

{p) See an observation upon this, 
ante, 664. 

{q) 6 Had. 69. 
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time of his decease, and divide the residue among his children; chap. xivi. 
Sir J. Leach ^ on the authority of the last case, held that the Gift of 
real estate was made the primary fund for these charges. The 
executors appear to have been the trustees of the real estate, extending to 
as they proved the will. It is evident, therefore, that the V.-C. 
did not consider the union of the two characters of trustees and expenses, 
executors sufficient to negative the exemption in such a case. 

The same remark applies to Driver v. Ferrand (;•), decided by 
the same Judge, whore a similar construction prevailed; the 
charge on the real estate extended to debts, legacies, funeral 
and testamentary expenses, and the beq^uest of personalty was 
not residuary in its terms, but the legatee was one of the execu¬ 
tors. A difficulty in the way of the construction was that the 
legacies were directed to bo paid by the executors, but Sir J. Leach 
considered this to bo inconclusive, as they were also trustees; 
and that the testator in such direction had in view the real estate 
was, ho thought, shown by a clause which immediately followed, 
authorizing the trustees to deduct their expenses out of the real 
estate. 

So, in Blount v. Ilipldns (s), where a testator gave to his wife 
M. all his household goods, plate, linen, china, pictures, farming 
stock, ready money, debts, personal estate and clTccts of every 
kind which ho should liappen to die possessed of, except certain 
articles which ho bequeathed to another person. The testator 
devised certain real estate to his wife M. lie then gave all 
other his real estate to trustees upon trust for sale, and out of 
the proceeds to pay his funeral expenses, the costs of proving 
his will, and all his debts (including a mortgage on the estate 
devised to M.) and certain legacies and the residue of the pro¬ 
ceeds to G. Sir L. Sh((dii\.ll, V.-G., considered it to bo clear 
that the personal estate bequeathed to the wife was intended to 
be exonerated from his debts. 

So, in Jones v. Bruce {t)^ where a testator gave to his wife Giftof 
absolutely all his goods, chattels and personal estate whatsoever 
and wheresoever, and charged his real estate in D. and S. with realty with 
the payment of his funeral and testamentary expenses and debts, f,xncraf and 
and ho exempted, so far as ho was able, his personal estate from 
the payment thereof. lie then gave certain legacies to children, 


{f) 1 R. & My. 681. 

(») 7 Sim. 43. [See also Fkntij v. 
Westf 16 Beav. 173; where, however, 
undue weight appears to have been 
allowed to the phrase "in the first 


place: ” sec Newbegin v. Belh 23 Boav. 
386.] 

{t) 11 Sim. 221; [and see Coote v. 
Coote, 3 Jo. & Lat. 176. 
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and charged all his real estate with the payment thereof, and 
directed that until the legacies were payable the trustees should 
raise out of the rents any annual sums hy way of maintenance 
not exceeding 4/. per cent. The testator then gave his real estate, 
subject as to such portions thereof as were situate in D. and S. 
to the charges thereinbefore mentioned, and subject also to such 
charges as they were then liable to, to his wife for life, with re¬ 
mainders over. Sir L. Shadiccll^ V.-C., held the real estate to 
ho the primary fund for payment of the legacies, adverting much 
to the terras in which the personalty was bequeathed, and the 
gift of interest out of the rents of the real estate. 

[And in Lance v. Aglionhy («), where the testator gave all his 
real and the residue of his personal estate to trustees to be con¬ 
verted, and to form a mixed fund for payment of his debts, 
funeral and testamentary expenses and legacies, and gave the 
rents of the real estate and the income of the residue of the per¬ 
sonal estate to his wife for life, with remainder over. By a 
codicil tlie testator gave “ all his personal estate whatsoever and 
wheresoever ” to his wife. Sir J. llomilhj, M. 11., held that the 
wife took the personalty free from the funeral and testamentary 
expenses, debts and legacies.] 

These cases, then, seem to authorize the proposition, that 
wherever the personal estate is bequeathed in terms as a whole 
and not as a residue, and the debts, funeral and testamentary 
charges are thrown on the real estate, this constitutes the primary 
fund for their liquidation. In Jones v. Bruce^ the principle was 
applied to legacies, where the funeral and testamentary charges 
and debts were thrown on the realty expressly as the primary 
fund. [But where the personal estate is bequeathed expressly 
subject to debts funeral and testamentary expenses, the principle 
of those cases is of course inapplicable (;r).] 

That Sir J. Leach did not mean by his preceding adjudica¬ 
tions to deny the general rule appears from the subsequent case 
of Bhodcs V. lindgc (y), where a testator gave all his real and 
personal estate to A. and B. upon trust, in the first place, to sell 
and dispose of the living of 0., and the money to arise from the 
sale thereof to go in discharge of his debts and legacies and the 
charges of the trusts thereby created, and if such money were 

[(«) 27 Beav. 65. See alao Gilbert - was of the personal estate “not thero- 
son V. Gilbertson, 34 Beav. 354; Fowcll inbefore otherwise di^osedof; ” as to 
y.Jtiley, L. E., 12 Eq. 176. which, see ante, 661. J 

{x) Paterson v. Scott, 1 D. M. & Q. (f) 1 Sim. 79. 

531, 21 L. J. Ch. 346. The bequest 
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not sufficient to discharge the said debts and legacies, upon trust onir. xlvi. 
to cause timber to be felled on bis real estates to the amount of 
500/., to bo applied in discharge thereof; and if that should not 
he sufficient, then upon trust by mortgage or sale to raise sucli 
deficiency out of his real estates; and the testator then proceeded 
to give certain legacies, and appointed A. and B. executors of 
his will. Sir J. Leach, V.-C., thought that there was notliing in 
this will to change the usual order of application, and therefore 
that the personalty was primarily to ho apidiod. 

No case could well he stronger against the exemption than Romarkou 
this; the same persons who were trustees of the real and personal 
estate were also executors, and there was no other bequest of 
the personal estate than to these trustees. 


The personal estate is of course held to ho exempt from debts Eosidno of 
where real estate is devised to ho sold to pay debts, with a diroc- 
tion that the residue shall be added to the iestator^s personal penouaiuj. 
estate (z), which is obviously incompatible with the primary apj)!!- 
cation of the personalty. So, where the testator declares that PersonaUy to^ 
he has charged liis lands with the payment of his debts in order to*WiolegatL. 
that the personal estate may come clear to the legatee (a) : [or 
where ho has directed the proceeds of his real estate to bo Realty to go 
applied “ in part payment ” of certain legacies; which is ” 

equivalent to “in payment as far as the proceeds will ex¬ 
tend ” (/»).] 

Again, where the testator charges his debts, funeral and tes- Estate mado 
tamentary expenses and legacies, on estate A. “ as a primary fu^Ji 
fund,” aTid in case that should bo deficient, ho charges estate onoratiou of 
B. with the deficiency, he thereby conclusively shows that the 
latter estate is the secondary fund in exoneration of the personal 
estate (c). [So, a direction to pay out of the personal estate so Personalty to 
much of the debts as the realty previously given for payment of 
them would not extend to pay, would seem to make the realty 
primarily liable (d). And where a testator gave his real estate . 
in moieties to his two daughters M. and S. and their families, 


(z) IFciJ V. Jones, 2 B. 0. C. GO, 1 
Cox, 245. [And see 1 Jo. & Lat. 365, 
366; Shallcross v. Wright, 12 Beav. 
605. But see Wythe v. llenniher, 2 My. 
& K. 635, ante, 635-3 
(») March V, Fowkes, Finch, 414. 

[(5) Bunting v. Marriott, 19 Beav. 
163. The direction referred to “free¬ 
hold, copyhold, and leasehold estate, 
and any other interest in land;’’ and 


though there was in fact nothing hut 
leaseholds, yet that circumstance docs 
not appear to make, and was not treated 
as making, any difference.] 

(c) Liiwes V. Srotl, 5 Russ. 32. [See 
also Bateman v. Farl of Boden, 1 Jo. & 
Lat. 366; Frans v. Fvans, 17 Sim. 106; 
Bessant v. Noble, 20 L. J. Ch. 236. 

(rf) Semb., see Wilts v. Bourne, L. 
R., 16 Eq. 487. 
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CHAP, jttvi. [and by codicil directed a particular debt which he had incurred 
on behalf of M.’s husband to bo “ exclusively and in the first 
instance” paid out of the M. moiety, the testator’s “ intentioj^ 
being that the S. moiety should bo exempt from payment of it,” 
it. was hold by Sir R. Malinsy V.-O., that the personal estate was 
exonerated, adopting (it would seem) the argument of counsel 
that the generality of the exclusive charge was not cut down by 
the statement of a motive (<’).] 

sTn^eii much-considered case of Rootle v. Blundell {f), the 

testator first directed his funeral expenses to bo paid. Ho then 
gave to his son’ E., and his daughters S. and J., 3,000/. each, 
with a substitution of their children in a certain event. The 
testator then directod that his said funeral expenses and legacies 
should be paid out of such monies as he should have by him, 
monies due to him from C., and out of rents and fines which 
should be duo to him; and gave the surplus unto his son and 
daughters. The testator then devised all his manors of Lostock, 
&c. to A., B. & 0., for 500 years, in trust out of the rents lo 
pay HIS DEBTS, and also all such annuities or legacies as were 
thereinafter mentioned, or which ho might thereafter specify 
in any codicil or instrument in writing. Ho then bequeathed 
certain legacies, including one of 300/. to each of his trustees 
for their trouble, and several annuities, among the rest one to 
his housekeeper M. The testator then declared that his trustees 
and executors should not bo answerable for any losses,, and tliat 
if they wore called to such account, or sustained any expenses 
in respect thereof, the same, and also at all events all other their 
costs and expenses, slionld stand charged upon his said heredita¬ 
ments, and be paid out of the rents and profits thereof; and 
that so soon as the trusts of the term should have been satisfied, 
and all the expenses incident thereto discharged, the remainder 
of the term should thenceforth cease; and, subject thereto, he 
devised his said manors, &c. in undivided moieties to his two 
daughters and their issue, in strict settlement. The testator then 
appointed a certain person to be steward and agent, to have the 
management of the estates comprised in the said term of 500 
years, so long as the same should remain in the hands of his 
trustees, with particidar directions as to his salary and conduct, 
and afterwards proceeded as follows:—“ And it is my will that 

[(«) Forrest v. Prescott, L. E., 10 Eq. which aeo post, p. 675.1 
540. No point was made of its being (/) 1 Met. 193, 19 Ves. 494. 
the case of a particular debt, as to 
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as soon os the debts hereby charged on my said estate, and the chap. xivi. 
legacies or sums of money hereby given, are paid and satisfied, Bmtie v. 
imd as soon as such satisfactory security shall have been given 
by my said trustees for the due payment of the said annuities 
and all expenses as shall satisfy the said annuitants, and when 
all expenses incun’ed in the execution of tho said trusts respect¬ 
ing the said term and of this will shall bo fully paid, then tlie 
person or persons who shall at that time bo next entitled to tho 
same estates under and by virtue of tho limitations in this my 
will contained, shall be let into tho possession thereof ” {g). The 
testator then provided for the appointment of now trustees in 
certain events, who were to be allowed out of the rents and 
profits of tho estates comprised in the term of 500 years the sum 
of 300/. Ho also devised one-half of the manor of Lydiato, and 
all the lands purchased by him in Inco, &o., not thereinbefore 
disposed of, to tho use of his son C. for life, with remainders 
over; and directed that all his pictures, drawing-books, prints, 
statues and marbles, should bo enjoyed by his son during his 
life, and after his decease he gave the same to tho first son of liis 
body who should attain twenty-one; his intention being that 
they should go along with the capital messuage called Inco Hall. 

After devising to J. certain lead-mines, and to M., his house¬ 
keeper, several articles of furniture and other things, whicli he 
directed should be removed by his executors at tho expense of 
his personal estate, the testator bequeathed to his said son the 
furniture of his house, his wines, horses, cattle and carriages, 
plate, and other his ^oods, chattels and personal estate not therein^ 
before speeificatlij disjmed of or which might thereafter bo dis¬ 
posed of by him; and appointed tho said A., B. and C. execu¬ 
tors of his will, providing that immediately after his decease his 
executors should enter into his dwelling-house, and take into 
their custody all monies and papers there found. By a codicil 
tho testator, after noticing the devise to his son of his estate at 
Lydiate, and that attempts might bo made to invalidate some of 
tho dispositions of his will or codicil, and the trustees and execu¬ 
tors, or other devisees, might incur expenses in supporting the 
same, which expenses it was his will should bo paid out of tho 
said lands, and not be a charge upon any other part of his pro¬ 
perty, he thereby devised the said hall, manor, &o. unto the said 

{ff) This clause is very important, tato was administered, which would bo 
for the testator could hardly intend the conseciucnce of holding’ it to be not 
that the devisees should be kept out of exempt from the debts, 
possession until the whole personal cs- 
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A., B. and 0., trustees and esooutors named in ^his said will, 
their executors, administrators and assigns for the term of 1,000 
years, in trust by sale, lease or mortgage, or out of the rents and 
profits, to raise such monies as should be sufficient to pay all 
expenses which should be so incurred. 

The question was, whether the estates comprised in the term 
of 500 years wore liable, in the first place, to the payment of 
the testator’s debts in exoneration of the personal estate. Lord 
Ehlon, after much consideration, and reviewing most of the 
authorities, hold that it was: he adverted to the circumstance, 
that though the same persons were trustees and executors, the 
two characters were anxiously kept distinct; the testator never 
using the word “ executors” but with reference to the personal 
estate, nor the word “ trustees” but with reference to the real 
estate; that the clause charging the expenses on the estates 
devised, liaving blended together tlio costs attending tho real 
and personal estate, made it impossible to say that the testator 
could have meant that tho costs of the real estate should bo 
paid out of the real estate, but that the costs of the personal 
estate should not bo x>aid in the same manner oxcei)t in tho 
case of a deficiency of the personal estate; that tho [proviso for 
cesser amounted to a direction] tliat his funeral expenses should 
not bo paid out of his general personal estate; that tho costs of 
performing the trusts of his real estate should bo paid out of tho 
rents and profits of the estates devised; and that tho persons 
respectively entitled under his will should not bo lot into posses¬ 
sion of tho devised estates until payment of all debts and legacies, 
and security given for payment of tho annuities; that tho new 
trustee of tho term to be appointed should receive the sum of 
300/. out of the rents and profits of tho estates oomprised in tho 
term; that the purpose of keeping together, as objects of public 
curiosity, the pictures, &c., sufficiently accounted for their being 
set aside from tho rest of tho personal estate given to his son, 
without resorting to the supposition that it was’merely to exempt 
them from the debts and legacies to which the remainder was 
meant to bo liable; that because the testator had charged his 
personal estate with tho costs of remonng the specific articles 
given to Mrs. M., it did not follow (as had been insisted) that it 
should also bo liable to tho payment of his debts and legacies; 
that the ^yords “not hereinbefore specifically disposed of” might 
be taken to mean specifically to dispose to his son of what was 
not specifically disposed of to othersj and not os referring to the 



PDF Compressor Pro 


LEGACIES, WHEN PAYABLE OUT OF REALTY ONLY. 673 

application of the personalty to debts, &o.; and, lastly (on which chap. xlvi. 
his Lordship laid much stress), that the costs incurred by the 
litigation of tlie will were to bo paid exclusively out of the real 
estate; though he doubted whether, if there were no circum¬ 
stances in the icill that afforded a ground for sa^ung the personal 
estate should be exempted, this provision alone in the codicil 
would have been a sufficient manifestation of the intention to 
exempt it. lie nevertheless thought that it deserved great con¬ 
sideration. 

Here it may be observed that the exemption of the personalty Effect where 
in favour of the legatee does not necessarily extend to the next 

kin, in case of the failure of the bequest thereof by lapse or p«r«nialty 
otherwise. Thus it was laid down by Sir It. P. Arden in Waring 
V. JFard (li), that if an estate be given to A., subject to debts, and 
the personal estate to B. exempt from debts, that exemption is 
to be considered as intended only for the benefit of B., and not 
as a general exemption of the personal estate. 

On the other hand, if the testator [without] bequeathing the -wliere 

personal estate, directed that it should not be applied in payment ori^uTu^uu- 
of mortgages, and gave the mortgaged estates to different per- diapoaod of. 
sOns, t/ieg pnging out of them the mortgagee, the devisees would 
take cum onore oven as against the next of kin {i). 

The distinction is that [in the one case there was an absolute 
bequest of the personal estate, wliile in the other there was none. 

The principle is this : there being no particular bequest of tlio 
personal estate, and yet the testator intending to exonerate the 
personal estate, it was impossible to say that he inteiidod that 
exoneration for the benefit of any particular person or object, 
and he must be taken to have intended that the exoneration 
should enure for the benefit of the persons, whoever they might 
be, upon whom the personal estate might devolve (A).] 


It has been already stated that under a general charge of or 
a trust to pay legacies, the several funds liable to their liquida- 




6Vea. 676. See also v. Cbx, 
J. 0. C. 322; Nod v. Lord Henley, 7 
Price, 240, Dan. 211; [Dacre v. Vatrick- 
aon, 1 Dr. & Sm. 186. See also Covmtnj 
V. Coventry, 2 Dr. & Sm. 470, where 
speciffo parts of the personalty were 
expressly exempted, and bequeathed to 
one for life, and afterwards “to fall 
into the residue” which was also hc- 

J.—VOL. IT. 


queathed. But the report is obscure. 
The V.-C. is made to roly on Wchb v. 
l)e Beanvo'mn, 31 Bcav. 673, where the 
question of ehargiuj^ real estate did 
not arise. Compare Fisher v. Fisher, 
2 Keen, 610.] 

(i) Milnes v. Sinter, 8 Ves. 306. 

RA) Per Kinde^'slcy, V.-C., in Lacre 
V. ratrkkson, 1 Dr. & Sm. 186, 189. 

X X 
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tion are applied in the same order as in the case of dehts^ and 
therefore the general personal estate, if not exempted, is first 
applicable (/); but such cases are carefully to be distinguished 
from those in which the trust is to pay certain specified sums, 
when, as the only gift is in the direction to pay them out of the 
land, that fund alone is liable (m). 

Thus where a testator devises his estate to trustees, upon trust 
to sell, and out of the proceeds to pay legacies generally, and 
afterwards gives to A. a legacy of 100/., that legacy will be 
charged upon the land in aid of the personalty only; but if the 
devise be upon trust to sell, and out of the produce to pay to A. 
100/., the sum so given will be considered as a portion of the 
real estate, and will in no ovenfrbe payable out of the personalty, 
and if the testator sell the estate in his lifetime, the legacy will 
be adeemed (»). 

And in Sjnmray v. Glynn (o), Sir W. Grant thought that a 
direction at the end of the will, that the personal estate should 
bo applied in payment of legacies in exoneration of the real 
estate, did not apply to a sum given out of a particular estate 
of which there was no other gift than the trust so to pay it. 

[Again, in Ion v. Ashton (p), the testator bequeathed certain 
legacies and annuities and charged some of them on his lands at 
II., and the rest on his lands at 0., and devised the estates so 
subject, one to A., and the other to B. Ho then gave all his 
personal estate to trustees on trust to convert and pay debts and 
funeral and testamentary expenses, and the expenses of proving 
his will and the costs of converting his personal estate, and to 
pay the residue to a charity. Sir J. Homilly, M. R., held that 
the effect was to lay upon the real estate certain charges which 
were specified, and then to give it subject thereto, and on the 
personal estate to lay other charges, and then give it subject 


[(/) Roberta v. Roberts, 13 Sira. 349 ; 
(hiailcij V. Atiatmther, 10 Beav. 453; 
Davies V. Asb/ord, 15 Sim. 42; Rottghton 
V. Boughton, 1 H. L. Ca. 406, reveraing 
1 Coll. 36 ; JVhieldon v. Spode, 15 Beav. 
637 ; Patehing v. Bainett, W. N. 1880, 
p. 136.] 

(w*) WhaUy v. Cox, 2 Eq. Ca. Ab. 
649, pi. 29; Amesburg v. Brown, 1 Vos. 
482; Phipps v. Annesky, 2 Atk. 57; 
IPaf'd V. Dudky, 2 B. C. C. 316, 1 Cox, 
438, 7 B. P. C. Toml. 666; Reads v. 
Lltehfeld, 3,Vos. 476; Hartley-v.Hurk, 
6 Ves. 646; Brydges v. Phillips, 6 Vos. 
571; Spurway v. Glynn, 8 Vos. 483; 
Jlaueox V. Abbey, 11 Ves. 179; Aldridge 
V. Walkcourt, 1 Ba. & Be. 312; .AW 


V. Lord Henley, 7 Pri. 241, 12Pri. 213, 
Dan. 211, 322; \_Ricketts v. LadUy, 3 
Buss. 418; Jones v. Bruce, 11 Sim. 22; 
Ashby V. Ashby, 1 Coll. 549; Roberts v. 
Roberts, 13 Sira. 345; Evans v. Evans, 
17 ib. 102; Dickin v. Edwards, 4 Hare, 
273; Bessant v. Nobk, 26 L. J. Ch. 
236.] But see Howard v. Wood, 4 Ves. 
78; tColviky.Mid^ton, 3 Bear. 670.1 

(n) Ncwbold v. Roadkn^ht, 1 B. & 
My. 677. 

(o) 9 Ves. 483. 

(p) [28 Beav. 379. See also Lomase 
y. Lomax, 12 Beav. 290; Woodhead y. 
Turner, 4 De Q. & S. 429; Sinnett y. 
Herbert, L. K., 12 Eq. 201.] 
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[thereto, and therefore that the annuities and legacies were chap. xivi. 
charged exclusively on the real estate.] 

It seems that in these cases, if the sums in question are Legacy duty, 
bequeathed free from the legacy duty, the duty will bo payable f^id payable, 
out of the same fund as the legacy {p). 

It does not however necessarily follow that the principle Trust to pay 
above stated applies to trusts for the payment of particular *j*s.*^'*^^*^ 
debts to which the personal estate was antecedently liable, and 
with respect to which therefore the charging the land would 
seem to be merely for the pui-pose of providing an auxiliary 
fund for those debts, not in order to discharge the personalty. 

The contrary indeed seems to have been assumed by Sir TT. 

Grant in Ilancox v. Abbey ( 9 ), for lie held that a devise of real 
estate to trustees, upon trust to sell, and to pay a mortgage duo 
on some part of the testator’s property, subjected the land in the 
first instance, although the personalty was given “ after payment 
of debts legacies and funeral expenses,” but which his Honor 
thought might bo construed, after payment of debts not before 
provided for. 

This doctrine and decision however are inconsistent with the J^oel v. Lord 
principle upon which the more recent ease of Noel v. Lord 
Uenhy (/*) was professedly decided. Tlie testator devised lands 
upon trust for sale, and directed the trustees to stand possessed 
of the monies arising therefrom upon trust to pay a mortgage 
debt of 2 , 000 /. affecting one of his estates; and in the next 
place to pay all costs, &c.; and then to pay a sum of 20 , 000 /. 
due on mortgage of certain j^arts of the testator’s other estates 
thereinbefore devised; and upon further trust to pay 5,000/. to 
his wife (which lapsed) and the sum of 3,000/. to T., both which 
last-mentioned sums the testator directed to bo paid as soon as 
sufficient monies should arise by such sale or sales after the other 
payments thereinbefore directed to bo made thereout, and that 
the same should carry interest from his death. The testator 
then directed his trustees out of the monies to arise from the 
sale to pay so much of his other just debts^ and of the pecuniary 
legacies thereinafter by him bequeathed, as his own personal 
estate or the personal estate of his uncle B. should not extend to 
pay; and after such payments to invest the residue of the said 
monies upon trust for certain persons; and then, after giving 

{p) Noel V. Lord Nenleify 7 Pri. 241, legacy, Farrer v. St. Catharine'a College^ 

Dan. 211. [Seealso v. Jbavmpwt^ L. B., 16 Eq. 25.] 

6 B. & Ad. 359. But generally a gift 11 Ves. 179. 

of legacy duty is a mere pecuniary (r) 7 Pri. 241, Dan. 211. 

X X 2 
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several legacies, he declared that all his legacies should be paid 
without any deduction of tho legacy duty; and ho bequeathed 
all the residue of his personal estate after payment of such of 
his debts as were not therein otherwise provided for and of his 
legacies &c. to his wife lier heirs executors administrators and 
assigns, and appointed his said wife and two other persons exe¬ 
cutrix and executors. One question was whether tho sums of 
2,000/. 20,000/. and 3,000/. wore payable out of the land exclu¬ 
sively, or only in aid of the personal estate, liichards, C. B., 
thought there was not sulTicient evidence of an intention to 
exonerate the personalty from these sums; for though he ad¬ 
mitted that there was no doubt that the testator, in giving the 
residue of his personal estate after payment of such of his debts 
as were not therein otherwise provided for intended to exonerate 
some part of his personal estate from its liability to pay some of 
his debts, yet it did not appear what debts, and there was no 
intimation that ho meant tho sums particularized as distinguished 
from the rest of his debts. He thought it was the ordinary case 
of a testator giving liis personal estate to A., and his real estate 
to B. subject to tho payment of his debts, and that the circum¬ 
stance of his having enumerated particular debts made no differ¬ 
ence. He could not make any distinction between a direction 
that real estate should be chargeable with a particular debt of 
20,000/. and a devise of real estate subject to all the testator’s 
debts; for the 20,000/. was only part of these debts.. But he 
thought that legacies stood upon a very different footing: debts 
(ho said) were primS, facie to be paid out of the personal estate, 
legacies might be paid but of the personal or out of the real 
estate according to the intention of the testator; therefore such 
legacies as were not thrown upon the personal estate were not to 
bo paid out of it. The Court accordingly hold that the mortgage 
of 2,000/. (which it appeared was not the testator’s own debt 
but was created by a prior owner from whom the lands had 
descended to him (s)) with the 3,000/. and the legacy duty on 
both these sums were to be paid out of the real estate exclu¬ 
sively; but that the testator’s mortgage debt of 20,000/. and 
duty were to be raised out of it only in aid of the personal estate. 

As to the 20,000/. tho decree was reversed in D. P. (/) but 
merely on the ground that the mortgage was the debt of the 
estate, not of the devisor, having been made for the purpose of 
liquidating incumbrances created by the preceding owner (m). 

(s) As to this see p. 637. 

(#) Dan. 322 [12 Pri. 213.] 


(«) See this treated of, ante, p. 636. 



PDF Compressor Pro 


CHARGE OF PARTICULAR DERT. 

If there had been nothing more than a general provision for 
debts, as the C. B. appears from some of his observations to have 
thought, the case is not an adjudication upon the point in ques¬ 
tion : but considering the testator’s anxious discrimination be¬ 
tween the enumerated debts and the others (r), and his subsequent 
reference to the debts as consisting of two classes, there was 
perhaps some difficulty in so treating it. [Lord EMon in D. P. 
laid grerfl stress on the distinction thus drawn by the testator (//), 
and Lord St. Leonards drew from it the conclusion that, even if 
the 20,000/. had been a debt of the testator, the decree in the 
Exchequer was erroneous (s).] At all events the doctrine in tho 
judgment is in direct opposition to that of Sir IK Grant's deter¬ 
mination in Ilaneox v. Abbey. Upon principle tho distinction 
taken by that learned judge, between a trust to pay particular 
debts and debts generally, seems to be hardly tenable. Tliero 
is no apparent reason why a testator who provides an additional 
fund should intend to discharge tho fund primarily liable, moro 
in the one case than in the other; or why debts, which before 
subsist as a charge upon tho personal estate indopendontly of 
the will, should necessarily be considered as governed by tho 
same rule as legacies, which owe their existence to the trust to 
pay them. 

[It must bo observed that Ilaneox v. Abbey did not depend 
wholly on the trust being to pay a particular debt, but partly on 
the fact that the debt in question was already charged on real 
estate, so that the trust for payment of it was either intended to 
make the trust fund primarily liable, or was altogether purpose¬ 
less. After adverting to the general rule that a devise to sell 
for payment of all debts would not exonerate the personal estate. 
Sir W. Grant continued: “ but a direction to apply a particular 
portion of tho real estate for tho payment of one particular debt 
affords a very different inference. Why should tho testator 
direct exclusively a particular debt to be paid out of his real 
estate ? It is not generally from an apprehension that tho per¬ 
sonal estate may not be sufficient for all debts, for no precaution 
is taken except for this particular debt; and this debt was 
already a charge upon the real estate. Therefore, for the 
security of the debt, there was no reason to direct a sale. It is 
no additional security to the mortgagee. For what pui’pose, 

{x) But in general tho charging of a terma, Clark v. Sewell, 3 Atk. 96. 
particular debt or Icgfacy exprosaly [(y) 12 Pri. 319, 321, 322. 
gives it no priority over debts or lega- (z) Law of Prop. 366. 
cies subsequently charged in general 


677 


CHAP. XLVI. 


Kemarks on 
Koel V. Lord 
Henley. 


Charge of 
particular 
debt previ- 
omly fiocuretl 
on real estate. 



PDF Compressor Pro 


678 


ADMINISTRATION OF ASSETS. 


CHAP. XliVI. 


Charge of a 
particular 
debt with a 
peraonal obli¬ 
gation on 
devisee. 


Charge of 
particular 
debt u'ithottl 
such personal 
obligation. 


[then, could ho so specially direct a portion of the real estate to 
he sold, and the produce applied to that particular debt, if he 
intended that debt to stand just in the same predicament as any 
other debt, except only that it was to he charged on the real 
estate as it already was ? Putting that aside, nothing is done 
by all this particularity of expression, for then this debt stands 
upon the same footing as all other debts” («). 

So, in Evam v. Cocke ram (&), where a testator, after Mevising 
an estate which ho had mortgaged, and giving a power to raise 
thereout 200/. for each of his two daughters, proceeded thus: 
“ And I hereby charge and make liable my said estate for the 
repayment of the said sums of 200/. to each of my said daughters 
ns aforesaid, and also for the payment of any sum or sums of 
money on the security of ray said estate at my death;” Sir 
J. K. Bntce^ V.-C.,held that the mortgaged estate was primarily 
charged with the payment of the debt; observing that in favour 
of the creditor the testator could not charge the estate, or make 
it more liable than before.] 

In Welby V. liockcliffe (c), where the testator, after devising an 
estate at W. to A. in fee, and reciting a marriage annuity bond 
given by him, charged the estate, and also A., his heirs, exe¬ 
cutors and administrators with the payment of the annuity, and 
then disposed of the personal estate, the residuary personal 
estate was held to be exempt, [though there was no pre-existing 
charge on the real estate;] the annuity not being merely charged 
on the estate, but the payment being imposed on A. as a personal 
obligation. 

[But in Qacmicll v. QncnmU {<1), where a testator, having on 
his marriage executed a bond and settlement to secure an 
annuity to his wife, by his will confirmed the settlement, and 
charged the annuity on certain real estate and stock, and subject 
thereto gave the estate and stock to A., and then gave the residue 
of his real and personal estate, subject as to his personal estate 
to his debts funeral and testamentary expenses and legacies, to 
his wife; it was held by Lord Langdale that the testator had 


[(») The M. B. also adverted to tho 
form of tho gift to B., being of tho 
“ residue” of the sale moneys. How, 
ho asked, could B. claim more than 
was given to him ? (But that argu¬ 
ment would be equally good if the trust 
were to pay all debts.) Or could the 
heir bo int^ded to taJee tiie ben^t as 
so much undisposed of ? (as to which 


see Ch. XIX, s. 6.) 

(i) 1 CoU. 428. But ^Johnson v. 
Milksop, 2 Vem. 112. Since L. King’s 
Acts (ante, p. 646) the express charge 
is, in a case like Evans v. Cockeram, as 
little needed for the one purpose as for 
the other.] 
le) 1 B. & My. 571. 

[(<f) 13Beav.240. 
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[only created a charge without affecting the primary liability 
of the personal estate. 

But besides the two cla.sses of legacies already mentioned 
there is a third or intermediate class, where there is a separate 
and independent gift of the legacy, and then a particular fund or 
estate is pointed out os that which is to be primarily liable (r). This 
class would seem to afford a closer analogy to charges of particular 
debts than legacies that are only specific. Thus in Litmphicv v. 
Bespard (/), where a testator directed his debts and legacies to 
be paid by his brother, and gave to him the woods growing on 
his estate F. to pay his debts and legacies; then he bequeathed 
two legacies, which were not to be paid until five years after his 
death, as it was his wish that the woods should not be cut down 
until then ; he then bequeathed the timber-money after payment 
of the two legacies, and then gave another legacy, and appointed 
his brother his executor and residuary legatee: it was held by 
Sir E. Sugden, C. Ir., that the two legacies were payable 
primarily out of the produce of tlie timber, and that the resi¬ 
duary personal estate was the secondary fund for payment of 
them. He said “ This is not a general fund provided for 
payment of all the legacies, but a fund only for two; and 
whenever there is a direction to apply a particular fund for the 
payment of some of the legacies, that is the primary fund for 
this purpose, JIancox v. Abbey 

Sir E. Sugden appears indeed to have invariably referred 
Sir W. Grants decision to tho distinction between a particular 
and a general charge (<7). On tho other liand there appears to 
bo no decision on that bare point except QitemieU v. Quennellj 
wliich would seem to involve a denial of any such distinction in 
tho case of debts. 

The charging of an estate with a definite sum for payment of 
debts points more directly to making that estate tho primary 


Ue) Por Wood,Y.-C., 1 H. & M. 068.] 
♦whether, if the particular fuud fails 
by an act of the testator in his lifetime, 
the legacy is payable out of the gene¬ 
ral assets, in other words, whether tho 
legacy is demonstrative or specific, is 
often a question of some nicety. As to 
this, see Savile v. Blaeket^ 1 P. W. 778; 
Att.-Oen. V. Parkin, Arab. 666; Cart¬ 
wright V. Cartwright, 2 13. C. C. 114, 
(see two last cases cited 3 Bear. 576); 
Itoberts v. Pocock, 4 Ves. 150; hVLeland 
y. Shaw, 2 Sch. & Lef. 538; Smith v. 
Fitzgerald, 3 V. & B. 2; Mann v. Cop¬ 
land, 2 Mm. 223; Fowler y. Willoughbg, 


2 S. & St. 354 : Wilcox v. llhodis, 2 
Russ. 452; Colvile v. Middlrton, 3 Beav. 
570; \_Sidebothain v. Watson, 11 Hare, 
170 ; I'reain v. Jhwliug, 20 Beav. O.’ll, 
L. R., 4 Eq. 145, u. ; J’aget v. Jltiish, 
1 II. & M. 663. 

(/) 2 D. & War. 59. 

(y) Bateman v. Earl of Jloden, lJo.& 
Lat. 369 ; Cootey. Coote, 3 ib. 178. In 
the former case the personalty was held 
exonerated from a debt on the ground 
that it was consolidated with another 
sum which was clearly charged on tho 
real estate only. 
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ADMINISTKATION OF ASSETS. 

[fund. Personal estate fluctuates, and debts fluctuate, and in no 
certain ratio to each other. By what amount therefore (if any) 
the personalty will fail to satisfy the debts is until the testator’s 
death quite uncertain ; and to devote a fixed amount to answer 
this uncertain deficiency is an improbable thing to intend. In 
Chitterhuck v. Clnttcrbuclc (//), whete a testator devised lands 
upon trust to raise a sum of 2000/. for payment of certain 
specified debts, and all such other debts as he should owe at his 
decease; and on further trust out of his rents, &c. to pay divers 
life annuities, and “ subject to the several trusts aforesaid” in 
trust for his wife for life, remainder to a nephew in fee ; it was 
held by Sir J. Leach, M. 11., that the sum of 2000/. was the 
primary fund.] 


It should seem, that where a specific portion of personal estate 
is appropriated to charges to which tho general personalty is 
liable, such fund is not, as in tho case of land, subsidiary only, 
but is primarily applicable. 

Thus, in liroinie v. Groonihriihje (/), where a testator gave to 
his executors his Exchequer bills, money at the bankers and due 
to him on policies of insurance, money in the funds, and debts, 
upon trust thereout to pay his wife 200/., and then fo pay his 
debts, funeral and testamentary e.q)enses, and, after making the 
said payments, to pay certain legacies, and then to stand pos¬ 
sessed of tho monies upon certain trusts; it was contended, on 
the authority of Waring v. irard, and JVbc/ v. Lord Henley, that 
the specific fund was charged with tho debts and legacies only 
in aid of tho personal estate ; but Sir J. Tjcach, V.-G., hold that 
tho fund was immediately liable, observing that Waring v. Ward 
was the case of a devisee of real estate, who was entitled to tho 
aid of the personal estate. 

So, in Choat v. Yeates (A), where a testatrix gave the residue 
of her funded property, after payment of her just debts, legacies, 
funeral and testamentary expenses, to A., and all the residue of 
her personal estate upon certain trusts; it was held that the 


[(//) 1 My. & K. 15.] 

(») 4 Mad. 495. [“ Testomontaiy 

GxpeuAes” ivas held not to include the 
costs of an administration suit. But 
this has been otherwise determined, 
JIarloe v. Harloe, L. K., 20 Eq. 471, and 
cases therw cited; and Alsop v. Jlell, 24 
Beav. 469, and l*ettvy v. Penny, 11 Ch. 
D. 440; and “executorship expenses” 
is synonymous, Sharp v. Lush, 10 Ch. 


D. 468. But such coats ore not in¬ 
cluded in * ‘ debts and charges of proving 
the will,” Stringer v. Harper, 26 Beav. 
686 .] 

{k) IJ. &W. 102; [and see .Ei'd/M V. 
Evans, 17 Sim. 106; Phillips v. East- 
wood, 1 LI. & G. 294 ; Webb v. Le Beau- 
voisin, 31 Beav. 673; Vernon v. Earl 
Manvera, ib. 623.] 
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funded property was primarily liable, though the effect was to 
leave nothing for the legatee. 

Again, in Booth v. Bhnuhll (/) we have seen that the direc¬ 
tion to pay the funeral expenses and certain legacies out of a 
specified fund was treated hy Lord Eldon as tantamount to a 
declaration that they should Rot he paid out of the general per¬ 
sonal estate. 

The doctrine of these authorities seems upon the whole to ho 
reasonable; for, although, where a testator subjects real estate 
to charges to which the personal estate, and most frequently that 
only, was before liable, there is no reason why the added fund 
should he applied before the original one, yet in regard to per¬ 
sonal property, the whole of which was antecedently applicable 
to debts, as additional security to the creditor could not bo tho 
object of the provision, tho natural inference is, that tho testator, 
in appropriating for this purpose a particular i)ortion of tliat 
estate, intended that it should bo primarily applied. 

[But the doctrine does not apply where the residue remains 
undisposed of, in which case it will be primarily liable (/n). 

Where one particular fund is appropriated for payment of 
debts and the testator’s other property is exempted, such other 
property still remains liable in'Its proper order for any deficiency, 
the exemption not having tho effect of altering the liabilities of 
the several species of exempted property inter so. Thus, in Eord 
Brooke, v. Earl of Warwick (»), the testator devised real estates 
in mortgage and bequeathed specific parts of his personal estate 
and also tho residue of his personal estate “ freed and discharged 
from debts, &c.,” and devised an estate to be sold and tho money 
to bo applied to pay his debts, &c. Tho money arising from the 
sale proving insufficient for tho purpose, it was contended that 
the gift of the residue was in tho nature of a specific gift, 
and there being the same expressed intention to exonerate tho 
residue as the mortgaged estates from debts, tho devisees of tho 
latter ought to take cum onere; but Lord Coitenham, G., affirm¬ 
ing the decision of Sir J. K. BrucCy V.-C., held that the residue 
was primarily liable. The V.-C. said he could conceive a case 
in which a residuary bequest might stand on an equal footing 
with particular or specific legacies; but hero ho thought the 
testator meant no more than that tho property expressly given 

(Q 1 Mer. 193, ante, G70. see ante, 673. 

[(w) Jlolford V. Wood, 4 Ves. 78 ; M 2 De Or. & S. 425, afifirzned 1 H. 
ffewett V. Snare, 1 De G. & S. 333; & Tw. 142. 

Newbegin v. BeU, 23 Beav. 386. And 
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ADMINISTRATION OF ASSETS. 

[in trust for payment of the debts should he the only fund or the 
first fund for their payment. The L. 0. approved of the V.-O.’s 
construction, and said both the mortgaged estate and the residue 
were intended by the testator to be freed from the debts (refer¬ 
ring particularly to the passage cited above); but that ho could 
not give the residue discharged from debts unless he provided 
for them out of some other fund. 

But where all the personalty is bequeathed in terms expressly 
exempting it from payment of the usual charges affecting it, this 
exemption thi:ow8 those charges on all other property not ex¬ 
pressly exempted, so that, for instance, in case of a deficiency in 
the produce of lands devised to answer such charges, they would 
fall upon other lands specifically devised (o). And in Powell v. 
Riley (p), where the exemption of the personal estate was not 
express, but was inferred from its being given as a specific 
legacy, and where the property expressly given for payment of 
tlio debts, funeral, and testamentary expenses proved insufficient, 
the personal estate was held liable to pay only a proportion of 
the deficit pari passu with specifically devised lands. This is the 
case contemplated by Sir A". Rruce in Zord Rroo^e v. Rarl of 
War wick y which, however, was not cited.] 

IV. It remains to consider in what cases assets are marshalled 
in favour of legatees or creditors. 

On this subject it may be stated as a general rule, that, 
wherever a creditor, having more than one fund, resorts to that 
which, as between the debtor’s own representatives, is not pri- 
maiily liable, the person whose fund is so taken out of its 
proper order is entitled to be placed in the same situation as if 
the assets had been applied in a due course of administration, 
—in other words, to occupy the position of the creditor in 
respect of that fund or those funds which ought to have been 
applied, to the extent to which his own has been exhausted. 

Thus, if the specialty creditors of a testator who died before 
the 29th of August, 1833 {q)y or the simple contract creditors 
of any other testator, choose to enforce payment from the 
personal representatives of their debtor, instead of suing (as 
they may do) the heir in respect of any real estate which may 
have descended to him, and thereby withdraw the personalty 

[(o) Morrow v. Bush, 1 Cox, 185 ; {o) See stat. 3 & 4 Will. 4, c. 104, 

Young v. Young^ 26 Beav. 622. ante, p. 683. 

(j>) L. B., 12 Eq. 176.] 
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from tlie claim of specific or pecuniary legatees, the Courts will ctiap. xr.vi. 
marshal the assets in favour of such legatees, by placing them 
in the room of the creditors, as it respects their claim on the 
descended lands; such descended assets, according to the order 
of application before stated, being liable before personalty spe¬ 
cifically bequeathed, or even pecuniary legacies (r). 

But [pecuniary] legatees arc not entitled to have the assets Bnt not 
marshalled against the devisnes of real estate either specific or 
residuary («), for to throw the debts upon the devisees in such a 
case, would bo to apply devised rm/ estate before personal estate 
[not] specifically bequeathed, and thereby break in upon the 
established order of application before stated {f). It is not 
correct in such cases to account for ihe non-interference of the 
Court, by saying that the parties have equal eqnilics (a), which 
would seem to imply that there exists such an equality between 
them in the consideration of a Court of Equity, as to entitle 
neither party to its interposition against the other; whereas it is 
clear that if the denned lands had boon resorted to by any 
creditor, having no specific lien thereon, instead of the personal 
estate, the devisee would liave been entitled to bo reimbursed 
out of [the pecuniary legacies.] The reason, therefore, and the 
only reason, wliy assets are not marshalled in the case under 
consideration is, that the creditor having resorted to the fund in 
the qiropcr orderj no ground exists for disturbing it. 

But if the lands devised are charged with debts, it is clear, Unless lands 
upon the same principle, that the assets will bo marshalled in ^yUlMieias^ 
favour of pecuniary and specific legatees; lands so charged being 
applicable before pecuniary or specific legacies (x). Thus, in 
Foster v. Cook (//), (where a testator had charged his real estate 
with his debts, and given legacies not so charged,) the creditors 
having been paid out of the personal estate, which was not 


(r) Sec ante, p. C22. 

(«) MireAouse v. Seaife, 2 My. & Cr. 
695; Forrester v. Leigh, Amb. 171 ; 
Seott T. Scott, Amb. 383, 1 £d. 458; 
Jlamly v. Fieher, Dick. 105, [Amb. 127 
[Hanby v. Roberts )"]; Keeling v. Brown, 
6 Ves. 359. Mr. Roper has treated 
this case os if the specialty debts had 
charged upon tne land by the tes¬ 
tator, 1 Treat, on Leg. 463; although 
Lord Alvanley distinctly determined 
that none of tho debts vrero charged 
(see ante), and grounded his refusal to 
Tna.rsba.1 the assets on this circumstance. 
U) Ante, p. 622. 

(u) See 1 Bop. on Leg. 469. 


(.r) Ante, 622. 

(//) 3 B. 0. C. 347. See also Brad¬ 
ford V. Foley, Rolls, 14 Aug. 1791, 3B. 
C. 0. 351, n. ; Webster v. Alsop, Rolls, 
12 July, 1791, 3 B. 0. C. 352, n.; Fen- 
houletl V. Passamnt, Dick. 253; Lord 
JIardwicke's judgment in Arnold v. 
Chapman, 1 Ves. 110 ; Xorman v. Mor¬ 
rell, 4 Ves. 769; Aldrich v. Cooper, 8 
Yes. 396; [from which last case it also 
appears that the nilo as to the widow’s 
paraphernalia is the same. Probert v. 
Clifford, Amb. 6, as corrected in note 
by Blunt, is not contra; and see] 
Snelson v. Corbet, 3 Atk. 368. 
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sufficient to pay both them and the legatees, the latter werd 
allowed to come upon the real estate so far as it had been 
applied in payment of debts; [and this decision has been recog¬ 
nized in later times (s).] 

So, if the mortgagee of a devised or descended estate resort 
in the first instance (as he clearly may) to the personal estate 
of the deceased mortgagor, to the prejudice of specific or even 
of general pecuniary legatees (who, it will be remembered, 
are not liable to exonerate a devised or descended mortgaged 
estate («),) equity will give those legatees a claim on the estate 
to the extent to which their funds may have been applied in its 
exoneration (6). 

In Wythe v. Ifcnnikcr (c), an attempt was made, by impugning 
the authority oiFonrafer Leigh, io shake this doctrine in regard 
to pecuniary legatees; but Sir J. Leach, M. li., adhered to it, 
observing that since that case he had always considered it to be 
a settled rule of Courts of Equity, tliat a pecuniary legatee is 
entitled to stand upon the devised estate in the place of the mort¬ 
gagee, to the extent to which the mortgage has been satisfied 
out of tlie personal estate. That doctrine proceeded upon the 
assumption, that the devise of the mortgaged estate is a deviso 
of the equity of redemption only, and that the testator intended 
that the devisee should take the estate cum onore. That doctrine, 
his Honor, however, observed, has not been universally approved, 
because in all other cases the devisee of a mortgaged estate does 
not take it cum onere, but has a right to have the mortgage 
satisfied out of the personal estate, oven where the devise is 
made expressly subject to the mortgage. 

It has been much debated whether, where a vendor, who has 
an equitable lien for his purchase-money on the property, as well 
as a claim on the personal estate of the deceased purchaser, 
resorts to the latter, to the prejudice of specific or pecuniary 
legatees, the legatees are entitled to have the assets marshalled 
against the heir or devisee of such property. 

In regard to the heir, it would seem clear upon principle, and 
by analogy to the case of a descended mortgaged estate, that in 
such a casfe the Courts would marshal the assets in favour of 
the legatees; descended assets being, according to the order 


[(;) Jlaterson v. Seo/t, 1 D. M. & G. (a) Vido anto, 636. 

531. Here was a trust to sell and pay (i) Lutkina y. Leigh, Cas. t. Talb. 

debts; but a mere charge is equivalent, 63 ; Forrester v. Lord l^igh, Amb. 171; 
Rwkardy.Barrett,Z'K.Scl.29)Q\ Surtees , [^Johnson v. Child, 4 Hare, 87.] 
y.Parkin, 19Beav. 406.] (c) 2 My. & K. 636. 
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before stated, applicable before specific or pecuniary legacies to 
the payment of all charges affecting them both. 

And this view of the case seems to agree with Lord Eldon's 
observation in Austen v. Halsey (r/), where, however, the land 
was devised, and his opinion upon another question rendered it 
unnecessary to decide the point. A contrary determination, 
indeed, was made in Coppin v. Coppin (e), where a person, who 
was both heir and executor of his brother, was held to be entitled 
to retain out of the personal assets the purchase-money of an 
estate which his brother had purcliased from him, against the 
legatees of the brother. This case has been questioned by Lord 
Eldon (/), and seems to have been overturned by Trimmer v. 
Bayne ((/), where Sir W. Grant decided that the heir wlio had 
paid the purchase-money for an estate contracted for by his 
ancestor was not entitled, as against the legatees of such an¬ 
cestor, to bo reimbursed out of his personal estate. It is not 
distinctly stated, liowevor, whetlier the legatees out of whoso 
bequests the heir unsuccessfully claimed to be reimbursed were 
specific or pecuniary legatees. 

The right of a pecuniary legatee to have the assets marshalled 
as against iho heir of a testator who purchased, but died without 
having paid for, an estate, is placed beyond all doubt by Sproule 

V. Prior {h). 

Where the purchased estate is derised, the question is some¬ 
what different; but as the established rule is, we have seen, that 
the devisee of a mortgaged estate is not entitled to exoneration 
out of personal estate specifically bequeathed, and not expressly 
made subject to debts, there seemed ground to contend that in 
the present case the estate must, by parity of reasoning, also bear 
its own burden against such legatees, and accordingly, that if 
their funds have been taken by the vendor, they are entitled to 
have the assets marshalled against the devisee. 

And PoUexfen v. Moore {i) was considered to lend some coun¬ 
tenance to this doctrine; but it appears to have been decided 
upon different, though it should seem untenable, grounds. Sir 

W. Grant, in Trimmer v. Bayne {k), intimated that the case had 
greatly perplexed him, and the eminent author of the Treatise 

id) 6 Ves. 484. Sugd. V. & P. [874, 11th ed., and see 

(tf) Sel. Ch. Cas. 28, 2 P. W. 291. 079, u., 14th ed.] Some of the doc- 

(/) See his judgment in Mackreth v. trine advanced in this case is at vari- 
Symmona, 15 Yes. 339. ance withtliedecision. See OVes. 211; 

{g) 9 Yes. 209, 4 Russ. 339, n. 15 Yes. 339. 

(A) 8 Sim. 189. (A) 9 Yes. 211. 

(t) 3 Atk. 272, stated from R. L., 
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of Vendors and Purchasers has taken some pains to shew the 
inapplicability of the decision to the doctrine which it has been 
advanced to support, and the unsoundness of that doctrine; and 
his high authority may have had some weight in procuring its 
overthrow in Wythe v. Hcnniker (/), where Sir J. Leach ^ M. E., 
held that a person having devised an estate which he had pur¬ 
chased, and the vendor having after his decease been paid a part 
of the purchase-money, which remained unpaid at the testator's 
death, out of the deceased's personal estate, the pecuniary lega¬ 
tees had no right to stand in the place of the vendor in respect 
of his lien upon the purchased estate, to the extent of the sum 
so received. Jlis Honor, however, aj)pears to have contented 
himself with showing that ToUexfen v. Moore (which had been 
cited on behalf of the legatees) was not applicable to the point, 
and wo look in vain throughout his judgment for an explana¬ 
tion of tho principle of his decision, or an answer to the plausible, 
if not convincing, arguments founded upon analogical reasoning 
from the cases by which tlie claim of the legatees was attempted 
to be sustained. [In Lord Lilford v. Poirys~JCeck {m) it was held 
by Sir J. liomitly that tho distinction between a mortgage and 
a vendor's lien was untenable, and that pecuniary legatees were 
entitled to marshal against the devisee in the one case as well as 
in the other. And since land in mortgage or subject to a ven¬ 
dor’s lien is now primarily liable to the satisfaction of those 
charges, residuary legatees and next of kin have in both cases a 
similar right (?j).] 

Sir W. Grant decided that, oven where the testator expressly 
directed his executors to pay the purchase-money of the devised 
estate, and tho personal estate was inadequate to pay both the 
purchase-money and the pecuniary legacies, the devisee was 
liable to contribute rateably with the legatees ip). 

It may be observed that Lord Eldon in Amten v. Hakey (p) 
thought that a clause, giving the executors “ power ” to pay the 
purohaso-inonoy out of the personal estate, was not necessarily 
to bo construed as an absolute direction. 

The preceding oases, however, in which equity interferes to 
prevent an eventual derangement, by tho act of third persons, of 

{l) 2 My. & K. 635. [But before 3 v. Askei/, 21 Bear. 618. 

& 4 Will. 4, 0 . 101, aseeta were mar- [(h) See L. King’s acts, sup. pp. 
()halled"BgainBt the devisee, in favour 646, 648.] 

of simple contract creditors, Selby v. (o) Headley v. Headhead, Coop. 50, 
Selby, 4 Russ. 336.] noticed ante, 622, n. 

(m) L. R., 1 Eq. 347. See also Birds (p) 6 Ves. 478. 


PDF Compressor Pro 


MARSflALLlNO—CREDITORS—LEGATEES. 


687 


the order of applying the assets, do not completely exemplify an chap. xtvi. 
important principle by which the Courts, in marshalling assets, 
are governed, and which forms the peculiar feature of the doc¬ 
trine ; it is this,—that wherever a party has a claim upon one 
fund only, and another upon more than one, the party having 
several funds must resort, in the first instance, to that on which 
the other has no claim; or, in other words, tho Court will so 
arrange the funds as to let in as large a number of claims as 
possible {q), and if the person having tho several funds should, 
in violation of this rule, have resorted to tho fund common to 
himself and the person having no other fund, the Court will 
place that person in his room, to the extent to which tho common 
fund has been so applied (r). 

This principle is applied in favour of both creditors and 
legatees (s). 

In regard to the former, however, it is to be remembered that Kffectof stata. 
the statute of 3 & 4 Will. 4, c. 104 (^), renders all real estate, 
including copyholds, liable to the claims of creditors of every * 
class, [and that stat. 32 & 33 Viet. c. 4G, places specialty and tiic dcxitiine. 
simple contract creditors on an equal footing.] 

The doctrine will therefore seldom bo called into operation in 
reference to creditors. But it is observable, that tho former 
statute, by widening the range of tho claims of creditors, has 
given greater scope to the application of the doctrine among 
legatees. Thus, as it was formerly tho rule that, whore a spe¬ 
cialty creditor resorted to the personal estate, and thereby ren¬ 
dered it inadequate to the payment of pecuniary legacies, tlio 
legatees might claim to stand in his place in respect of his de¬ 
mand upon tho realty, which had descended or was charged 
with debts; so it is equally clear that, under tho existing law, 
the same consequence would follow in the case of a simple con¬ 
tract creditor taking such a course {h). 

Upon the same principle, it is settled that, where there are Mawhalling 


[(^) “ Tho interest of tho debtor shall 
not bo regarded,” per Lord JSr7<fo«, Aid- 
rich r. Cooper, 8 Ves. 391. But the 
principle adll not bo applied to the pre> 
Judice of third persons, Dolphin v. Ayl- 
ward, L. R., 4 H. L. 486.1 
(r) See this doctrine referred to in 
regard to charities, ante, Vul. I, p. 234. 

[(*) In Chapmmv.Eegar, 1 Sm.& G. 
676, a testator made his will before 
1838, diarging his real estate with 
debts, then purchased other real estotes 
and died, and it was held that specialty 


among 

creditors claiming tho benefit of the 
charge in tho will must allow the de¬ 
scended estates to bo brought into 
hotchpot.] 

(rt Ante, 683. 

[(m) Where there was delay in pay¬ 
ment of the simple contract creators, 
they were held not entitled to stand in 
the place of the specialty creditors to 
tho extent of the interest which would 
have accrued due on tho specialty^ debts, 
but only to tho extent of tho principal, 

Cradoek ▼. I^per, 16 Sim. 301.] 
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two classes of legatees, the one having a charge upon real estate, 
the other having no such charge, and the personalty is not suffi¬ 
cient to satisfy both, the legatees whose legacies are so charged 
shall be paid out of the land, in order to leave the personal estate 
for those who have no other fund. 

Thus, in JIanhy v. liohcrU (a;), where the testator by his .will 
gave several legacies (not charging tliem upon the real estate), 
and by codicil bequeathed a legacy of 3,000/., with the payment 
of trhich he charged his real estate; the personal estate having 
been exhaustQd in the payment of the 3,000/. legacy. Lord llard- 
wiche held that the other pecuniary legatees should stand in the 
place of the satisfied legatee to this extent. 

But in Prowse v. Abingdon (y), Lord Ilardwicke refused to 
marshal assets in favour of a legatee whoso legacy had been 
originally charged upon the land, but had failed in respect of the 
real estate, by his death before the time of payment (s); his 
Ijordship observing, that the rule as to marshalling would hold 
only where it was proper to be done at the time the legacy‘first 
took place, and not where it was owing to a fact which happened 
subsequently to the death of the testator (a) ; and this has been 
since followed in Pearce v. Loman {h). 


{jr) Ainb. 127, 2 Coll. 512, Dick. 
lOi. Sco also Mastern v. 3In»tera, 1 
P. W. 421; Bliffh V. Earl of Darnlen, 2 
P. W. 620; Eurman v. Morrell, 4 Ves. 
769; Bonner v. Bonner, 13 Vcs. 383; 

V. Oollina, 9 Hare, 056.] 

(y) 1 Atk. 482. 

(c) As to this doctrine, sec ante, Vol. 
I, p. 834 ; but see also Pearce v. Lotnan, 
3 Ves. 135, where Lord Loughborough 
doubted whetlier in such a ease the 
legacy was payable even out of the 
personal estate. It is not easy, how¬ 


ever, to perceive upon what sound 
principle the circumstance of its having 
been charged upon the real estate os 
the auxiliary fund, and having failed 
as to that, should vary the construction 
of it ns a personal legacy. 

(ff) But is it nut always the fact of 
some legatee or creditor resorting to a 
particular fund after the death of the 
testator that occasions the re<|uisition to 
marshal ? 

(4) 3 Ves. 135. 
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LIMITATIONS TO Sl'TiyiVTITtS. 


I. On eonatniing Survivor as sgnoiig- ( 
mans with otliur. 

II. Whether acrniing Shares are subject j 
to Clause of yiceriur .— Whether I 


Qualijieaimis aJlecHug original 
Shares extend to aeermng Shares. 

III. IVords of Siirvirorshipf to what 
I'eriod referable. 


1. Wtiethkr tljo word “survivor” is to receive a eoiistructioii 
accordant with its strict and proper acceptation, or is, by a 
liberal interpretation, to be changed into other., is a point which 
has been often discussed and variously decided. On more tlian 
one occasion expressions liavo fallen from eminent judges calcu¬ 
lated to create an impression that the term “ survivor” miglit by 
its own inherent force, and without one single ray of liglit from 
the siuTOunding context, bo road as synonymous witli other. In 
particular Sir W. Grant in Barlotr v. ISalter (a) seems to have 
assumed this point; and the construction recommends itself so 
forcibly, as carrying into effect the probable intention of tes¬ 
tators, and as supplying a defect or inaccuracy of expression 
very commonly to be found in testamentary instruments, that 
it api^ears to have obtained too ready an acceptance in the pro¬ 
fession ; for wo arc now taught by a scries of decisions, which 
outweigh any oi)posing dicta or opinions, that the word “ sur¬ 
vivor,” like every other term, when unexplained by other parts 
of the will, is to bo interpreted according to its strict and literal 
meaning. 

Thus, in Fergmon v. Ditnhar (i), whore a testator gave to his 
executors so much of his personal estate as would purchase an 
annuity of 550/., which ho gave to his wife for life, and he 
directed the principal after her decease to bo paid to his children, 
that is to say, one-half to his son Gt., and one-half to his daughters 
E. and C., if living at the death of their mother; and if any of 
them should die in the lifetime of their mother, leaving issue, 
he gave that share to the issue of such child or children equally, 


(a) 17 Vos. 479. 
J.-VOL. IT. 


{b) 3 B. C. C. 108, u. 

Y Y 


“ Survivor” 
when cou- 
Htruod other. 


Word 

“ survivors” 
cotistrucd 
strictly, not 
os other. 
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LIMITATIONS TO SURVIVORS. 

at the age of twenty-one years or day of marriage; but if any 
of them should die before the age of twenty-one years without 
issue, he gave that share to the survivors ; and if all of them 
should die without leaving children, the same was to fall into 
the residue. The mother died: then 0. died leaving children. 
E. afterwards died under twenty-one, and without issue. The 
question was, whether the children of 0. were entitled to any 
part of the share of E. Lord Thurlow said that this was one of 
those cases in which he had the mortification to see that what was 
most probably the testator’s intention could not be executed, for 
want of his having been properly advised, and having sufficiently 
explained himself; that ho thought the testator meant the chil¬ 
dren should take the share which would have accrued to jtho 
parent if living; but not having said so, but limited such share 
to the survivors or survivor, ho must declare Q-., as the only 
surviving child, entitled to the whole of E.’s share, and decreed 
accordingly. 

So, in Mihom v. Aicdry (<?), where a testator bequeathed the 
residue of his jJorsonal estate to trustees, upon trust to pay and 
ajiply the same to and among his nephews and nieces (the sons 
and daughters of his late brothers and sister M., D. & II.) 
equally between them for their lives, the children of such of 
them his said brothers and sister to have only their father’s or 
mother’s share; and after the death of either of the testator’s 
said nephews and nieces, in tnist to call in the share of the 
principal money out of which the said interest was to be paid, 
and pay it equally unto and among the children of such of 
his said nephews and nieces as should happen to die; and if any 
of his (the testator’s) said ilephews and nieces should die with¬ 
out leaving any child or children, then the share or shares of 
him her or them so dying should go to and among the survivors 
ami survivor of them in manner aforesaid. One nephew died 
without leaving issue ; then another died leaving issue ; a third 
then died without issue, leaving a sole survivor. Sir 11. P. 
ArdcHy M. E., after much hesitation, decided that the share of 
the third belonged exclusively to the survivor, and was not divi¬ 
sible (as had been contended by the issue of the second) between 
him and such issue. 

So, in Davidson v. Dallas {d), whore a testator bequeathed to 
the children of his brother E. D. 3,000/., to be equally divided 

(<•) 6 VeB. 466. See also Wollen v. An- (d) 14 Vos. 676. [R. D. survived 
dretvea, 9 J. B. Moo. 248, 2 Bing. 126. tlie testator.] 
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among them, and if either of them should die before the age of 
twenty-one years their shares to go to the survirors. Lord Eldon^ 
after referring to the rule for construing “ survivors ” as import¬ 
ing othersy observed that there was nothing in this will indicating 
a general intention upon whicli the forced construction of the 
term “ survivors ” had been adopted. The woi-ds must therefore 
have their natural meaning. 

[Here the contention was that “ survivors ” should bo read 
“ others,” not as in tlio former (which are the more common) 
cases, in order to include children wlio had previously died; but 
in order to include children who wore not born when the original 
gift took effect (c).] 

Again in Croinlcr v. Stone (/), wlicre a testator betpicathcd 
certain stock in the funds to his executors, in trust for his wife 
and brother for their respective lives, and after the decease of 
the survivor to be dividt'd equally between his nephew and four 
nieces; and in case of the death of his said nephew or of any 
or either of his said nieces without lawful issue before their 
respective iiarts or shares should become duo and payable to 
them, then the peart or share of him her or them so dying without 
issue as aforesaid should go and be equally divided between them 
and amongst the sur>'ii'or and .snrrirors of them, share aiid share 
alike. Lord Lyndhunt said, “ It was contended that the words 
* survivor and sur\nvors of them ’ were to be construed ‘ other 
and others." That is a construction wliieh tluj Court lias, in 
some cases, put upon those or similar words; but it is what Jjord 
Eldon in Dacidson v. Dallas [y) calls a ‘ forced construction of 
the term survivor,’ and he contrasts it with what ho calls its 
‘ natural meaning.’ It is a construction which the Court may 
sometimes be compelled to adopt, in order to accomplish the 
intention ^yhich appears on the whole of the will; and in Wihnot 
V. Wilmot (//) it was scarcely possible to put any other meaning 
on the words. But, in looking .at the language and the provisions 
of this will, I do not find any such necessity: and it seems to 
me that the words ‘survivor and survivors’ are here to be taken in 
their natural meaning. The shares which became subject to the 
operation of the bequest to the survivor and survivors, will bo 

[(tf) See also Mann v. ThmupsoH^ in tho negative in Geex. Liddell, L. R., 

644,645. Whether a gift, not to sevei^ 2 Eq. 341; also IVvckey v. Trickey, 
persons or the survivors of them, but post, 720.] 
sinmly to “children who surrivs A.,** (/) 3 Russ. 217. 

inomdes anynotbombeforeA.’sdeath, (y) 14 Yes. 678. 
was decided in the affirmative in JZs (A) 8 Yes. 10, post, p. 698. 

Clark'» Estate, 3 D. J. & S. Ill; but 

T Y 2 


69J 


CHAF. XLVII. 


Remark qn 
Jiavidson v. 
Dallas. 


“ Survivor” 
construed 
sti-ictly, not 
UH importing 
other. 


Lord 

Lyndhiirst's 
judgment in 
('rotrdtr v. 
fitoue. 



PDF Compressor Pro 


692 


LIMITATIONS TO SURVIVORS. 


CHAP. XLVU.' 


Bcccnt 

authorities for 
GODstriiing 
“ survivors” 
stfictly. 


Effect of 
“other” being 
elsewhere 
associated 
with “ sur¬ 
vivor.” 


"Wortls “sur¬ 
vivors or sur¬ 
vivor” con- 
stmed 
strictly. 


divisible among such only of the five legatees as were living at 
the time when tlio events happened on which the shares were to 
go over respectively.” 

Again, in RaueJagh v. Uanelagh (/), whore a testator, after 
bequeathing certain pecuniary legacies to his children for life, 
added, “ in case of the demise of any of the above parties without 
legitimate issue, tlieir his or her proportions to be divided among 
the siircirors Lord Brougham^ C., treated it as clear (though it 
was not necessary to decide the point) that the word “survivors” 
was used in its idain and obvious sense, as meaning such of the 
individuals named as should be living when any of them hap¬ 
pened to die. 

And lastly, the same construction prevailed in Cromek ,v. 
Lumh {k) as to a clause providing that, in case any of the tes¬ 
tator’s grandchildren (who wore the objects of a prior gift) should 
die, being a son under the ago of twenty-three and without law¬ 
ful issue, or being a daughter under that ago and unmarried, 
then the share or shares of him her or them so dying should go 
to the siirnror ami fturrivors, and the lawful issue of such as 
might be dead. 

And the mere circumstance, that there occurs in the same will, 
in reference to another subject or other subjects, an instance of 
the words “survivor” and “other” being used conjunctively and 
as if synonymous (/), is not considered to imply an intention that 
“ survivor,” standing alone, shall have the same force or signifi¬ 
cation as the terra with "which, in other instances, the testator 
has associated it. 

Thus, in Win ferf on v. Crairfiird (m), where a testator devised 
the residue of his real estate to trustees, upon trust as to one- 
third to pay the rents to the separate use of bis daughter Harriet 
during her life, and after her decease, in trust for all her children, 
in equal shares, and the respective heirs of their bodies; and in 
case one or more of such children should die "without issue, then 
as to his her or their share or shares, in trust for the survivors or 
survivor and others or other of them ; and after giving the other 
two-thirds by similar limitations to his daughters Louisa and 
Fanny, with remainder to their children, the testator proceeded 
to declare, that, in case one or more of his said daughters should 

(i) 2 My. & K. 441. Slade v. Party 7 Jur. 102. But “other 

{k) 3 T. & C. 566. surviving” is synonymous with “sur- 

[(/) So, the words “survivors and viving,” jBecAwn/Av. 46L. J. 

survivor and others and othei'’* were Ch. 97, post, p. 701.] 
held to be governed by “others” in (»f) 1 R. & My. 407. 
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die without issue of her or their body or bodies, then the share cuAr. xi.vn. 

or shares of her or them so dying should bo in trust for the 

survivors or survivor of thorn for the lives or life of such survivors 

or survivor^ to bo held and enjoyed by the trustees for the joint 

natural lives of such survivors of the testator’s said daugliters, in 

trust for them as tenants in common, and the rents and profits 

of the accruing share or shares to bo for their separate use, and 

after the decease of the survivor of his said daughters, in trust for 

the child and children of the survivors or survivor of his said 

daughters per stirpes, and the heirs of the bodies of such child 

and children; and in case any one or more of such children 

should die without issue, then as to the shares of him her or 

them so dying, in trust for the survivors or survivor, others or other 

of them, and the heirs of the body of such survivors or survivor, 

others or other of them ; and if all such cliildren but ono shoidd 

die without issue, in trust for such surviving or only child and 

the heirs of his or her body; and in default of such issue, in 

trust for testator’s nephews. Fanny died, leaving children. 

Louisa afterwards died witliout children, and the sliaro of Louisa 
was claimed by and was now lield to belong to Harriet, the only 
surviving daughter, to the exclusion of the children of Fanny. 

Sir J. Leach, M. R., said,—“ In order to effectuate the intention 
of the testator, the Court sometimes gives to the word ‘ survivors’ 
the sense of ‘others.’ Hero the expressions of the testator are 
too precise to ibipute to him sucli an intention; and the sur¬ 
vivors are to take as tenants in common for life for their separate 
use, wliioh is wholly inconsistent with the notion that the tes¬ 
tator meant that the children of a deceased daughter should, as 
to this third share, stand in the place of their parent. It is true 
that, in the gift over after liie death of the surviving daughter to 
the children of the survivors or survivor, the words ‘ survivors or 
survivor ’ may receive a more enlarged meaning. The intention 
of the testator appears to have been, that no part of his real 
estate should go over to his nephews, except in the event of the 
failure of issue of all his three daughters: and this intention 
would bo defeated, if, upon the death o'f Lady Wiiitertbn («) 
without issue, which is stated to be a probable event, the children 
of the deceased sister were excluded. This question cannot, 
however, be decided during Lady Winterton’s life; and all 
that can now be done is to declare, that Lady Winterton is 


(n) This lady was iho survivor of the three daughters. 
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CHAP. xi,vii. entitled for life, to her separate use, to the one-third share of the 
real estate, which by the will was given to her sister Louisa.” 
R^arksupon Sir J. LcaclCs observation in regard to the inoonsistenoy of 
Crau'furd. the dovise/o>’ life to the survivors with the supposition that the 
children of the deceased devisees were to stand in their place is 
inconclusive, because thougli the estate for life could not take 
effoct as to any deceased child, the devise in remainder to the 
issue of such child might. Indeed, if he was right in the 
opinion expressed by him, that after the death of the last sur¬ 
viving daughter the property would go over to the children of 
the deceased daughter, and not to the ulterior devisees, thoro 
seems to bo great difficulty in maintaining the soundness of his 
decision, as it has the effect of reading words occumng in dif¬ 
ferent parts of the same will in various souses. The case too 
would then bo in direct opposition to Doe v. Wainewright (o), 
wlioro, er.c.n in a docil, the limitation of cross-remainders in tail 
to sunning children was liold to take effect in favour of the 
issue of a deceased child, on the solo ground of its appearing, 
by the terms of the ultimate limitation, that the estate was not 
to go over, unless the issue of all the children failed. 

Effect whero Ill Aiton V. Ih'ooks (p), liowevor, it was considered that, where 
wmWnodwith survivors was to take effect in the event of the 

aeolktcral decease of any of the prior objects of gift eomkined with some 
collateral event, the rule of construction adopted in the preceding 
cases did not apply, but that the word “survivor” might bo 
construed other, on the ground, it should scorn, that, as in such 
cases tlic ulterior or substituted gift is not to take effect abso¬ 
lutely and simply on the decease of the prior objects, it is the 
less likely that the testator should intend survivorship to bo an 
essential ingredient in the qualification of the ulterior or sub¬ 
stituted legatees. 

Word “Bur- In that case, a testator bequeathed 1,500/. stock to A. and 13. 
stru^ lives, in equal shares, and immediately on the death 

of either he directed his trustees to pay the share of such 
deceasing legatee to her children who should bo living at* 
their mother’s decease, and who should attain the age of twenty- 
one years, the interest in the mean time to be applied for 
maintenance; but in ease any of such children should' die hffore 
they should attain the age of twenty-one years, the testator gave 
the shwo of such deceasing child to the survivor; provided 

(o) 6 T. B. 427, stated post, 697. (p) 7 Sim. 204. 
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always, that in case either of them the said A. or B. should leave 
any child living at their respective deceases hut which should all die 
hefoi'e they attained the age of twenty-one yearsj then the trustees 
were to assign the share of such legatee so dying unto the 
survivor of them the said A. and B., her executors or adminis¬ 
trators. A. died in the lifetime of B., leaving a child who 
attained twenty-one; B. afterwards died without issue. Sir 
L. Shadu'ell, V.-C., held A. to bo entitled to B.’s moiety, 
observing, “ the word ‘ survivor * must of necessity be taken to 
mean ‘ other,’ for the testator contemplated the event, not of one 
of the legatees dying in the lifetime of the other, hut of one of 
them dying childless.** 

Th^ro appears to be much good sense in the distinction hero 
suggested by his Honor, and had it originally obtained, a large 
amount of litigation would probably have boon prevented ; but 
the authorities seem now to present an insuperable obstacle to 
its adoption, for, in almost every instance in which the strict 
construction of the word “ survivor ” has prevailed, the gift to 
the survivors was to take effect in the event of the death of the 
predeceasing objects without issue, or combined with some other 
contingency. In Ferguson v. Dunbar^ Milsoni v. Awdry^ David¬ 
son V. Dallas^ and lastly in Crowder v. Stone (which is a recent 
and leading case), the gift over was to take effect on any of the 
objects dying, either without issue or under ago, and yet it was 
held to apply only to the persons actually living at the period 
in question. Seeing, therefore, that Alton v. Brooks was pro¬ 
fessedly grounded on a circumstance which is common to nearly 
all the authorities, and that some of those authorities were not 
cited to or present to the mind of the learned and able Judge 
who decided it, the case cun hardly bo relied on as a general 
authority. In fact a different rule prevailed in the subsequent 
case of Lecming v. Sherratt (y), which may bo added to the 
authorities for giving to the word “ survivor ” a strict con¬ 
struction. A testator bequeathed 1,000/. to each of his six 
children, to be paid at twenty-one, except as to girls, one half of 
whose shares was to be invested and the interest to be paid to 
them for life, and the principal to be disposed of in such manner 
as they should direct among their issue; and in case they 
should die without issue, ho gave the principal among the sur¬ 
vivors of his children in equal proportions. The testator then 

if) 2 Hare, 14. [See also Willetts v. Willetts, 7 Hare, 38; Sfoate y. Moate, 
16 Jur. 1010.] 
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Sir/. Wig- 
ram'a judjf- 
ment m Item¬ 
ing V. 8her- 
ratt. 


gave his freehold property and the residue of his personalty to 
trustees, the proceeds to be divided among his children when 
the youngest should attain twenty-one, one half of the daughters* 
shares to bo invested, the interest to bo paid to such daughters, 
and the principal to be disposed of in such manner as they 
should direct among their children: but if there were no chU- 
dreii, then such share to be divided equally among the survivors 
of the testator’s children: and in case of the death of any of his 
children, leaving lawful issue, the testator gave to such issue the 
share the parent so dying would have been entitled to have. 
One question was, whether the words “ survivors of my chil¬ 
dren” were to bo construed others. Sir J. Wigratn held that 
the strict construction must prevail. lie said, “ In Davidson y. 
Dallas (r), Lord Eldon’s language obviously imports that the 
word ‘ survivors’ is to be construed in its natural sense, unless 
the will itself sliews that it was used by the testator in a 
different sense; and Croivdcr v. Stone (s) is to the same effect. 
In Barlow v. Salter (t) the dictum of the Court tends rather to 
treat the word as having a technical meaning (that of ‘ others’) 
impressed upon it in practice. According to Davidson v. Dallas^ 
one reason for construing ‘survivors’ to mean ‘ others’ has been 
to take in all persons who should be born before the period 
of distribution. In other cases the object suggested has been 
to prevent a family losing the provision intended for it by the 
death of a parent, leaving children. The reason of the former 
of those cases could not occur here, in the case of the residue, 
because the testator’s own children are the legatees of that 
residue. And, according to the construction that I feel myself 
at liberty to put upon that clause in the will which, in certain 
cases, substitutes the issue for the parents, I think the testator 
has guarded against the second inconvenience; and, so far at 
least as the residue is concerned, I think that, in the residuary 
clause, the word * survivor’ must be construed in its natural 
sense, and that this construction of the word in one part of the 
will must, in this will, determine its construction in the other 
part also.” 

[And, in Lee v. Stone (?<), where a testator devised a distinct 


(>•) 14Ve8.676, 

(a) 3 Russ. 217. 

(!) 17 V^s. 479. 

[(») lEx.G74. See also V. 

18 Bear. 60; Paraona v. Colce^ 4 Drew. 
296; Greenwood v. Percy, 26 Bear. 672; 


Re Corbett'a Truata, Joh. 691; Blmdell 
T. Chapman, 33 Bcav. 648; but as to 
the last case qu., for the strict inter* 
pretatiou made the substitutionary 
words (“ or their children’’) inopera- 
tive. However it was dictum only. 
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[estate to each of his three daughters for life, with remainder to 
her children as tenants in common in fee; and provided, that if 
either of his daughters should happen to die without having 
issue, the estate devised to her should go to the survivors or 
survivor of the daughters, and their or her heirs as tenants in 
common; and if all the daughters but one should die without 
issue, their shares should go to the survivor in fee : it was hold, 
that the word “ survivor” must be construed according to its 
natural import. 

In Be Garagnol v. Liardct (.c) a testator gave the residue of 
his personal estate in unequal shares among his two sons and 
three daughters, the shares of the daughters to bo held in trust 
for them for life, and afterwards for their rospeotivo children; 
but if one or more of the daughters should die without cliildren 
the shares of the daughters were to bo divided “ amongst the 
survivors of them his said sons and daughters.” It was held 
by Sir J, Romilhf^ M. R., that “ survivors” must be construed 
strictly: it could not here be read “ others,” because the gift 
over was to a dilTerent class, and “others,” he said, was confined 
to the others of the same class, i. o. of those whose shares were 
to go over. 

But where a gift to the “ survivors ” of several legatees, 
limited to take place on a certain event (as the death of any of 
them under age or without issue), is followed by a gift over, 
not if there should be no survivor at tlio time the event happens, 
but if that event should happen to every one of the legatees; 
(as if all die under age, or without issue), “ survivors” is read 
“ others.” From the contingent gift over of the whole in a 
mass it is inferred that the testator meant the legatees to take 
it amongst them in every other contingency, which can only be 
secured by means of cross-limitations between them. 

Thus, in Boc d. Watts v. Waineicright (y), where by deed 
lands were limited, after previous life estates, to the use of the 
child or children of A. as tenants in common, and the heirs of 
their several bodies; and in cose any such child or children 
should die without issue, then the shares of such as so died 
should remain to the use of the surviving child or children of A., 

[(a:) 32 Beav. 608, Seo also 'lie (y) 5 T. R. 427. Note that cross- 
Ustteke, 35 Beav. 338; Taylor v. Be^ remainders were not that oan- 

verUy, 1 Coll. 108 ^gift to one child for not be done in a deed (ante, p. 536); 
life, and if she die without issue, to the gift to surviving children was held 
testator’s surviving children}. to create them expressly though ioac- 

ourately. 
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[and the heirs of their respeotive bodies; and in case all the said 
children should die without issuey or if A. should have no issue, 
then over; it was held that the fair construction of"the word 
“ surviving” standing in this context was that on the death of 
one child without issue that portion should go to the surviving 
lino of heirs, and not merely to one child surviving—to the sur¬ 
viving children in their own persons if living, or if dead to their 
issues; and that this was not proceeding on conjecture, for effect 
could not be given to the word “ all” in tho last sentence with¬ 
out determining that there must bo cross-remainders not only as 
long as the individual children but as long as the several lines 
of those children existed. 

So in Cole v. Seicell (s) where by deed lands wore limited to 
the settlor’s throe daughters A., B. and C. as tenants in common 
for their lives, with several remainders to their first and other 
sons in tail male; provided that “if any one or two” of tho 
daughters should die without issue male the same should stand 
limited to “ the survivors or survivor,” as tenants in common in 
case of two survivors, for the lives or life of such survivors or 
survivor, remainder to the first and other sons of such survivors 
or survivor in tail male. And in case tho said A. B. and C. 
should die without issue male then as to the share of each to her 
daughters as tenants in common in tail. And in case “ one or 
two” of tho said A. B. and 0. should die without issue, then, as 
to the share or shares of her or them so dying, to tho daughters 
of such survivors or survivor in tail, as tenants in common in 
case of two survivors, and in case A. B. and 0. should die with¬ 
out issue, then over; it was held by Sir E. SugdeUy C. Ir., 
following Doe v. Waineicrighty that survivors meant others. 
“ Taking the whole together,” he said, “ the settlor was looking 
to the event upon ivhich the estate was to go over, but he certainly 
did not mean that the circumstance of one of his daughters 
being actually alive at the time of tho death of another without 
issue should be the event upon which was to depend the taking 
effect of the limitation in words to the survivor and her issue.” 

The same rule was applied to a gift of personalty in Wilmot 
V. Wilmot (a), where a testator bequeathed one third, part of his 
property to each of his three children, payable at a certain age, 

[(s) 4D. & War. 1, 2 H. L. Ca. 186. (a) 8 Vcs. 10. See also Lwtma y. 

See also SmilA v. Oabome, 6 H. L. Ga. Zucena, 7 Ch. D. 265, 269, stated post, 
376; Se Tharp, 1 D. J. & S. 463; p. 704. 

Coo^ y. Maedonaldy L. B., 20 Eq. 268. 
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“ SUUVIVORS,” WHEN BEAU “ OTHERS.” 

[and if either of them died before that age his share to be 
divided between the two surviving children; and in cose of two 
dying before attaining the said age respectively, then the whole 
to go to the surviving child; but if all his children should die 
before they should attain their said respective ages, then over. 
One child attained the age and died; then another died under 
age; and the personal representative of the first was held by 
Lord Eldon to be entitled to share with the survivor the portion 
which went over on the death of the second. The L. 0. said: 
“ It must be argued that the word ‘ survivors’ means the same 
as ‘ others,’ or ‘ living at the age aforesaid.’ In the clause in 
which the gift over is made it was never meant that any portion 
should bo talcen; it was to bo either the whole or none.” 

The words of gift, in case of the death of either to the two 
surviving children, and, in case of the death of two to the sur¬ 
viving child^ were undoubtedly favourable to this construction; 
and have since been held sufficient of themselves to shew that by 
“ surviving ” the testator meant “ other,” his assumption ob¬ 
viously being that the others would survive {a). But Lord 
Eldon rested Wilmot v. Wilmot on the ground indicated above, 
viz., the manifest intention to keep the wliolo together. Cole v. 
Sewell admits of a similar observation. 

More nearly resembling Doe v. Wninewvightf in the circum¬ 
stance that a “line of heirs” or issue is designated by the will, 
is the common case of a gift of real or personal estate to several 
persons for life, with several remainders to their children, and if 
any of them die without children, then to the survivors for 
life, and afterwards to their children. Hero it is very impro¬ 
bable that a testator should intend to make the interest of the 
children depend on the accident of whether their parent (whoso 
interest ceases on his death) dies first or second; and if to this 
is added a gift over in the event of all dying without children, 
the conclusion is irresistible that what the testator meant was 
that as long as^ there were descendants of any to take they should 
take the whole: and the only mode by which effect can be given 
to this intention is by holding that cross remainders are created 
between the stocks, irrespective of the periods at which the 
parents die, by reading “survivors” as “others” (6). The 
authorities from Lord Thurlow^s time downwards are almost 

[(a) Jte Seek's TiWis, 37 L. J, Ch. vivors or survivor, Northen v. Carnegie, 
233. Sm an opposite ii^erenco drawn 28 L. J. Ch. 930. 
from a gift over, on the death of anj one (d) See per James, V.-C., Badger v. 

or more of three persons, to the but- Gregory, L. R., 8 £q. 81, 85. 
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[uniformly in favour of reading “survivors” as “others” in such 
a case (c). 

And the fact that the ultimate gift over is to the “sur¬ 
vivor” of the class (in the literal sense of longest liver) molces 
no difference. To whomsoever it is given an intention is 
equally manifested to make a complete disposition of the pro¬ 
perty, and that all should go over in one mass (d). And the 
gift over is equally efficacious though limited to take effect only 
in a particular event: for in the given event the testator had a 
clear intention of how the whole should go over, and if the 
parents die, the first leaving children, and the next one or two 
without leaving children, there would he an intestacy («). 

But if property is given to several as tenants in common ior 
life, with several remainders to their children, and if any of the 
tenants for life die without children, to the “survivors” abso¬ 
lutely, or in tail, “survivors” will not bo construed “others,” 
even though there is also an ultimate gift over in case of all so 
dying (/). Here, at least, the argument from caprice has no 
weight, for the children oven of those who literally survive take 
nothing (as purchasers) by accruer; and the intention to keep 
the property together, which would otherwise bo implied from 
the gift over, is disproved by the testator having by express inter¬ 
mediate limitations broken it up. Intestacy in a possible event is 
insufficient ground for reading the word otherwise than literally. 

And a mere residuary gift, which only prevents intestacy but 
shows no intention to dispose completely and in a mass of the 
particular property, will not supply the place of an ultimate gift 
over (y). 


[(c) Harman v. Dickinson^ 1 B. C. C. 
91, f)th ed. (-where tho original report 
is corrected from It. L.); Lowe v. Land, 
1 Jur. 377; i?c Keep's Will, 32 Beav. 
122; Badger v. Gregory, L. R., 8 Eq. 
78; Waite v. Littlewood, L. R., 8 Ch. 
70; Be Balmer's Settkmmt, L. R., 19 
E<i. 320; Wakev. 2 Ch. D. 348; 

JloUand v. Allsop, 29 Beav. 498. In 
the last case a gift over -was by con¬ 
struction impoitcd from another be¬ 
quest. Note, that in Ferguson v. Dun¬ 
bar, 3 B. C. 0. 468, n., ante, p. 689, 
where survivors was construed strictly, 
the events upon which the gift to 
issue, the gift to survivors, and the 
gift over, depended, were all three 
different; moreover the gift to sur¬ 
vivors was absolute and not defeasible, 
like the original shares, in favour of 
issue. 


(rf) Wake V. Farah, 2 Ch. D. 357. 

(<*) Hurry v. Morgan, L. R., 3 Eq. 
152. The trucit was executory, with a 
direction to “insert clauses necessary 
to protect tho entail:” but, although 
this was noticed as strengthening i^c 
ca.se, the sufficiency of the gift over 
appears not to have been doubted by 
Wood, V.-C. lie Hayes' Trusts, 9 Jur. 
N. 8. 1068 (V.-C. S.), appears to be 
contra. See an analogous point in 
implying cross-remainders, Madcn v. 
Taylor, 45 L. J. Ch.^573, auto, p. 551. 

(/) Maden v. Taylot', supra; and 
distinguish Cooper v. Macdonald, L. R., 
16 Eq. 269, where real estate was de¬ 
vised in tail, and the personalty upon 
which the question arose was directed 
to go along with it. 

Qf) Semb., see Maden v. Taylor^ 45 
L. J. Gh. 569, 575. 
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[But in Re Arnold'e Thists (A) it was held by Sir R. MaUns, 
V.-C., that the ultimate gift oyer was not indispensable in these 
cases to the construing of “survivors” as others; and in his 
opinion Mikom v. Axcdrij (i) deciding the contrary was erro¬ 
neous. This, however, is at variance with the judgment of 
the Court of Appeal in Wake v. Varah {k). Baggalhiy, L. J., 
laid it down that although the literal interpretation of “survivor” 
might involve the imputation of a capricious intention and might 
lead to intestacy, this alone would not justify the Court in inter¬ 
preting the word otherwise: it was the ultimate gift over which 
supplied the necessary evidence of such an intention as could 
only be effectuated by construing the word as “ other.” And 
Sir W. Jamesiy L. J., was careful to shew that the particular gift 
over in that case (viz. to the longest liver) was suflicient. “ A 
whole category of cases (he said) has now settled tliat * survivor’ 
may be road ‘other,’ or ‘surviving stirps’(/), and has settled 
with reasonable clearness under what circumstances it may be 
so read.” 

That a gift to “survivors” for life and afterwards to their 
children, or to the “survivors in the same manner” ns the original 
shares, without more, will not be constnied a gift to “ others ” 
appears to have been expressly decided inlicckirith v. Beckwith (w#), 
where there was a bequest of residue to such of the testator’s 
five daughters (named) as should bo living at his death, the share 
of each such daughter to bo held in trust for her during her life, 
and after her death for her children at twenty-one; and if 
there should be no child of such his daughter who should attain 
that age, then the testator declared that after the deoith of such 
daughter and such default of children, the original share and 
any accruing share of such daughter (subject to a general power 
for her to appoint a portion) should accrue to his other daughters 
or other daughter surviving^ in equal shares if more than one, and 
that the accruing share or shares should bo held upon the trusts, 
&o. therein contained concerning her original share. All the 
daughters survived the testator. Then A., one of them, died 
leaving a child; and afterwards another, C., died without having 
been married. It was held by Sir C. llall^ V.-C., that “ sur- 

[(/«) L. R., 10 Eq. 252. The ex- (t) 5 Ven. 405, ante, p. 690. flee 
pression -was other surviving chil- also Corbett's Trusts, Joh. 591; Ee 
dr^” But no notice was taken of Usticke, 35 Beav. 338. 

thin peculiarity, ns to which boo ante, (A) 2 Ch. D. 348, 356, 357, 358. 

692, n. See also Crosse v. Maltbrj, (/) As to this phrase, see post, p.703. 

. R., 20 Etp 378; KoAge v. Foot, 34 (»i) 46 L. J. Ch. 97. 

Bear. 349. 
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CHAP. xivn. [viving” meant “ surviving the testator,” and that the child of 
A. was entitled to participate with the throe other daughters in 
the share of 0. But on appeal this was reversed by the L. JJ., 
who held that “surviving” meant surviving at the period of 
accruer (o). The question then arose whether, assuming that to 
ho so, “surviving” might not ho construed “other;” and the 
Court rejected that construction on the ground that there was no 
ultimate gift over. Sir TT. James referred to the misapprehen¬ 
sion which once prevailed, that “ whenever there was a gift to 
daughters and their families, and a gift over to the survivors, 
the word ‘survivors’ ex vi termini must moan ‘others.’ We 
had occasion (he said) to consider this very fully in Wake v. 
Varahf which followed Waite v. Littlcirood (p) and Badger 
Gregory (y), and there Lord Justice Baggallay in going through 
the cases found the clue which was to he considered as the ratio 
decidendi which was supplied hy Waite v. Littkncood and Badger 
V. Gregory^' viz. the idtimate gift over. lie had himself (ho 
added) endeavoured to explain it in Badger v. Gregory (y), in 
which case ho liad held that the ultimate gift over showed an 
intention to create cross-limitations among the children. “ But 
in the absence of any such ground for raising the implication, I 
am of opinion that we must leave the words to bear their ordinary 
natural and grammatical interpretation.” Baggallay^ L. J., ex¬ 
pressed a similar opinion. “ The oases (he said) which have 
been mainly relied upon on the part of the respondents differ 
very materially from what we have before us. There is not in 
the present case a gift over in default of issue of all the daughters 
or children as there was in Waite v. Littleu'oody Badger v. Gregory 
and Wake v. VaraliP 

Nevertheless, in Be Walker'*s Estate {r), where residue was 
given in trust for the testator’s son and five daughters during 
their respective lives as tenants in common, and after the death 
of each his or her share or shares to be in trust for his or her 
children at twenty-one; provided that if any of testator’s said 
children should die without leaving a child who should attain 
twenty-one, his or her share or shares should be held “in 
trust-for my then surviving (s) child or children in such manner 

[(o) See a similar point in Kevill (r) 12 Ch. D. 206. 

^v. Hoddanij 28 Beav. 664; and generally (a) This e^ressiou was h^d to be 

M to the pmod to which survivorship not more difficult to deal with than 
is to he rttenred, post, s. 3. “surviving”8unply. Bo,'*then living,” 

l p) L. B., 8 Ch. 70. v. Ma^onaliL L. B., 16 Eq. 268, 

l q) L. B., 8 Eq. 78. 272. 
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[in all respects as is hereinbefore declared regarding” his or coir. xLvn. 
her original shore or shares. The son and five daughters sur- 
vived the testator. The son then died leaving children; and 
afterwards two of the daughters died without isstie. It was 
held by Sir C. Hall that the son’s children w6re entitled to por¬ 
tions of the deceased daughter’s shares. Ho relied on Rc ArnohVs 
TrusU and Hodge v. Foot (f), and on the fact that although there 
was a gift over in W(dte v. Littleirood («<) it did not appear in the 
head-note. He considered that the reasoning of Lord Sc/bonie 
in that case, and of the M. It. in Lncena v. Lucena (x)^ was favour¬ 
able to a broad reading of the words in the present will, and 
that the same might he said of tho judgment delivered by 
Cotton^ L. J., in the latter case; “ For (said tho V.-C.) ho stated 
two grounds that might be relied on (i. o. a gift to survivors, and 
an ultimate gift over), and I do not find him saying that either 
might not suffice. In fact I should rather read liis judgment 
the other way. As regards Bechdth v. Beckwith I cannot look 
upon it as a decision that in tho circumstance of the absence of 
a gift over a brofid reading of the words would not bo adopted. 

All tho authorities are in favour of that reading, and therefore 
I put that construction on this will.” 

But for these remarks, Beckwith v. Beckwith might have 
seemed to bo a decision upon the very point in question, and, 
as such, to outweigh previous decisions of inferior Courts, de¬ 
fective head-notes, and doubtful hints of opposite opinions 
detected in cases which did not raise tho question. With 
regard to Lncena v. Lncena^ it will bo seen thsxt tho question 
there was not whether “surviving” was to bo construed strictly 
or “broadly,” but which of two non-litoral constructions was 
to bo preferred; that tliero was in fact a gift over in that case; 
and that the judgment delivered by Cotton, L. J,, was that of 
the whole Court, including James and Baggallay, L. JJ., who 
decided Beckwith v. Beckwith, and could scarcely have been 
intended thus without comment to contradict the opinions ex¬ 
pressed in that case and in Wake v. Varah. 

In Waite v. Littlewood (y) Lord Selborne said ho thought there The so-called 
was a strong probability that any one using the word “survivor” co^jSu^ion. 
did not precisely mean “ other” by it, but had in his mind some 

[(<} Ante, p. 701. not profess to give his judgment ver- 

(») L. B., 8 Ch. 70. Lord Selbome batim. 
certainly did not, so clearly as tho (x) 7 Ch. D. 266, stated post, p. 704. 

L.JJ., treat a girt oyer as essential. (y) L. B., 8 Ch. 73. 

Note, howeyer, that the report does 



PDF Compressor Pro 


704 LIMITATIONS TO SURVIVORS. 

CHAP. xLvn. [idea of survivorshipi though it was imperfectly expressed; and 
that simply to read the word as “ other ” was an unwarrantable 
alteration of a testator’s language and meaning. He therefore 
preferred to road “ survivors” or “surviving children,” as mean¬ 
ing those who survive actually in person, or figuratively in their 
descendants taking an interest under the primary gift, which he 
appeared to consider a less violent change. 
imma v. This construction (which was probably suggested by a figure 
Lucena. speech used by the Court in Doe v. Waineioright (s) when 

describing the operation in that case of cross-remainders in tail), 
was tested in Lucena v. Lucena («), where a testator gave the 
residue of his estate in trust for his throe sons and three 
daughters equally, the shares of sons to he paid at the age of 
twenty-five if they should conduct themselves with propriety 
(as they did), if not, to be settled like the shares of daughters, 
which were to be held in trust for them during their lives, and 
after their death, as to the shares of such as should die leaving 
issue, in trust for such issue equally, to bo paid at the age of 
twenty-five. Then, (1), as to any daughter who should die 
without leaving a child who should attain twenty-five; and 
(2), as regards any son absolutely entitled on attaining twenty- 
five, if he should die before that age; or (3), if the direction 
to settle any son’s share came into operation, if such son should 
die without issue (6), then the testator directed his or her 
shore “to be divided equally among his (testator’s) surviving 
children, in the same manner as his or their original shares 
and in the event of a failure of all the testator’s children 
and their issue who wore objects of the prior gifts, then over. 
All the sons attained twenty-five; then two of them died, one 
of them leaving issue; after which two of the daughters died, 
each leaving issue; and then the third daughter died without 
issue. Sir G. Jesse/, M. R., held that, if all the shares had been 
settled, the words “ surviving children ” must, according to Lord 
Selborne^s doctrine, have been construed “ surviring stock,” and 
that the fact of some only of the shares being settled did not 
make that construction less applicable. The effect of this was 
to give the third daughter’s share wholly to the surviving son 
and the issue of the predeceased daughters, to the exclusion of 
both the predeceased sons. But, on appeal, it was held by the 


[(z) 6 T. R. 427, ante, p. 697. 

(a) 7 Ch. D. 255. 

(5) The events on which the gift to 
sumviug children was to take effect, 


and the ultimate gift over, were ob- 
scurdy expressed; they are here stated 
as they were construe by the Court 
of Appeal. > 
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[LJJ. JameSf Baggalhy and Cotton^ that “ surviving ” must be ohap . jam. 
construed “ other,” and that the representatives of the two pre¬ 
deceased sons were entitled to share. The judgment of the 
Court was delivered by Cotton^ L. J., who said: “ The shares of 
sons who conduct themselves with propriety are indefeasibly 
vested at the age of twenty-five, and in our opinion it would be 
more reasonable to say that the idea in the testator’s mind os 
regards sons, in using the word surviving, had reference to those 
who survived the period when their shares became indefeasibly 
vested (c), than to attribute to the word a construction which 
would give to the children of a son who did not conduct himself 
with propriety an interest under the gift to surviving children, 
while it gives no interest to a deceased son who had conducted 
himself with propriety. The fact of shares being settled, and 
the fact of the ultimate gift over being to arise in the event of a 
failure of all children and issue who are objects of - the testator’s 
bounty, are circumstances each of which may properly be relied 
upon as showing that ‘ survivors ’ is not to receive its strict 
construction. Each of those circumstances exists in the present 
cose. If, with the gift over standing as it does, there had been 
no settlement of the daughters’ shares, wo are of opinion that 
the word ‘ surviving ’ would not have received its strict con¬ 
struction, and must have been construed ‘ other ’; and our 
opinion is that the circumstance of the shares of some of the 
children named in the will being settled is not sufficient to give 
to the word ‘ surviving,’ as a matter of construction, the mean¬ 
ing of survivors in person or in issue taking an interest under 
the will, though that would have been the effect of the gift to 
survivors if the shares of all the children and not of some only 
had been settled. Wo are of opinion that the decision of the 
M. R. was correct so far as ho held that ‘ surviving ’ could not 
receive its strict construction, but that he was wrong in attri¬ 
buting to this word the meaning which he bas given to it.” 

And where all the shares are settled, this so-called stirpital Consequences 
construction will often foil to preserve the interests of children; “5^2” *1^' 
since a member of a stirps which is extinguished before the struction. 
period of accruer will not participato in the accruing share, 
although he may have fulfilled the conditions required for the 
vesting of his original share (as, by attaining twenty-one), and 
although accruing shares may be directed to be hold on the same 


[(«) Ab in Wikmt y. Wilmoth 8 Yes. 10, sup. 
J.—VOL. II. 


z z 
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CHAP. xivn. [trusts as original shares. This indeed appears from the decision 
of the M. E. in Tjucena v. Lucem^ which excluded the deceased 
sons, treating them as non-surviving stirpes or stocks. Where 
the cross-limitations are remainders in tail, as in Doe v. Wdine- 
ivrightj “ surviving stirps” is synonymous with “ other,” because 
the interest given cannot outlast the stirps; in that case the new 
doctrine is equally harmless and inoperative. In other oases it 
appears to be misleading. 


As to con- Again, it .was said by Sir W. P. Wood, V.-O., in Be Corbett^a 
aa®™' T'rwsfs (d), that where the primary devise confers an estate tail, 
« other” after and on the death of any without issue his share is given to the 
an estate tail. guj.yiYQj.g qj , gurvivor, the words ** survivors or survivor’? are 
almost of necessity construed “ others or other,” on account of 
the great improbability of the testator contemplating the mem¬ 
bers of the original class as likely to be in existence at the time 
of an indefinite failure of issue of any of them. In Tu/nell v. 
Dorrell (e) f vrheie the devise was to “ grandchildren their heirs 
male and the heirs male of the survivors and survivor for ever,” 
it appears that in a previous stage of the case it had been decided 
that this gave the grandchildren joint estates for lifo with 
several estates of inheritance in tail male (/) with cross-remainders 
in tail male: and the case now proceeding on that footing. Sir 
G. Jessel said it was settled that in cases of this class the term 
“ survivors” must be read “ others.” It is also to be observed 
that the case in which (as already noted) Sir W. Grant assumed 
this to be the proper general meaning of the word was of the 
same class (y). 

But it should bo observed that no such rule was noticed in 
Smithy. Osborne {h)f where a testator devised land to his two 
daughters as tenants in common in tail, and if either should die 
without issue then to the surviving daughter in tail, and in 
default of such issue over. On the contrary Lord Granworth 
relied on the particular language and circumstances, and on the 
ultimate gift over. He said, “ This is not a gift to a class, and 
on the death of one or more to the survivors or survivor, but a 
gift to two designated devisees as tenants in common in tail, and 
if either should die without issue then to the surviving daughter 


Smith V. 
Osborne, 


Ud) Joh. 697. 

(tf) L. K, 20 Eq. 194. 

(/) As to this see ante, p. 262. 

(y) Barlow v. Salter, 17 Ves. 479, 
ante, p. 689. See also Williams v. 


James, 20 W. B. 1010, presently stated, 
whidi turned on its special language. 

< (A) 6 H. L. Ca. 376, 393. See also 
Wollen V. Andrewes, 2 Bing. 26. 
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[and the heirs of her body. Unless the word * surviving^ is to bo chap. xivn. 

taken to mean ‘ other’ the intention cannot be carried into effect, 

for he means his gift over to come into operation if either (*) of 

his daughters should die without issue, that is, on the death of 

the daughter who dies first, or of the daughter who dies last, 

and the latter object cannot bo accomplished unless the word 

surviving shall be so road as to be rendered capable of being 

applied to the predeceasing daughter. Add to which the gift 

over to the testator’s right heirs is only ‘in default of such issue,* 

that is all such issue which includes the issue of both daughters.” 

But, of course, such ultimate gift over is not the only means 
of showing an intention in cases of this class to use the word 
“surviving” in the sense of “other.” Thus in Williams v. 

James {k) where a testator devised a separate freehold property 
to each of five named children of his son O. in tail general: and 
proceeded thus, “in case if either of all the within-named 
children of 0. shall happen to die leaving no lawful issue, or if 
they leave lawful issue if such issue die leaving no lawful issue, 
in any of such cases the property of him her or tliom so dying 
shall be equally transferred to the use and uses of the surviving 
child or children of 0. that are herein named in tail general; it 
was held by the Court of Exchequer that “ surviving ” meant 
“other” on two grounds. 1. On account of the phrase “that 
are herein named,” by which the testator undertook to name 
the children who would bo surviving at the future epoch; 
which was impossible. Some alteration was therefore necessary 
to make the phrase sensible. Either the words “ of those ” 
might be prefixed to it, or “ other ” might bo substituted for 
“ surviving.” By the former alteration the testator’s bounty to 
issue would still remain dependent on the accident of their parent 
surviving the child whose share was given over; by the latter 
this risk would be removed: and it was allowable to prefer a 
reMonable and probable sense to an unreasonable and improbable 
one. 2. On account of the general improbability observed by 
Sir W. P. Wood of survivorship being in such a case literally 
intended. 

[(t) Lord Selbome thought the same verted to *‘tho event upon which the 
argument appEed,'' thou(^ with rather estate was to go over * * as a ground for 
less force,’’to a case where the primary putting the more liberal construction 
gift is to a class for Efe with remainder on “survivors or survivor’’: i. o. he 
to children, and the corresponding word coUected the intent without resorting 
. in the gfift over is “any,” Waite v. to the dcscripMon of the donee. 
lAitUwoodf L. B., 8 Gh. 74. And in (A) 20W. B. 1010. 

Cole V. Sewell, sup., Sir K Sugden ad- 

z z 2 
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CHAP. XZiVn. 


“ Survivors ” 
read “others” 
to effect in¬ 
tention that 
children 
should stand 
in their 
parents’ 
place. 


LIMITATIONS TO SURVIVORS. 

[In Eyre v. Marnden (/), “survivor” was construed “other” 
in order to give effect to the intention, manifested by the will, 
that issue of deceased legatees should take by substitution every 
interest, accruing {m) as well as original, which their parents 
would have been entitled to if living at the period of distribution. 
The testator gave his real and personal estate to trustees, upon, 
trust out of the rents and annual produce to pay certain life 
annuities to his three children, and to accumulate the surplus 
for the benefit of his grandchildren; and after the death of his 
said children and the longest liver of them, to sell and distribute 
the whole among his grandchildren living at his decease, in 
equal shares, except the share of F., the • son of a deceased 
daughter, half of whoso share in the testator’s estate and effects, 
in consideration of the benefit taken by F. under his uncle’s will, 
the testator gave to his brother G-.; and if any of his grand¬ 
children should die before his her or their share or shares became 
payable leaving issue, such issue to be entitled to the share or 
shares which his her or their deceased parent would have been 
entitled to if then living ; but in case of the death of any of the 
grandchildren without leaving issue, before he or she or they 
should become entitled to receive his her or their share or respec¬ 
tive shares in manner aforesaid, then his or her share or shares 
were given among the testator’s surviving grandchildren, to he 
paid at the same time and in the same manner as before mentioned 
touching the original share or shares of his said grandchildren. It 
was held by Lord Cottenham that the issue were to stand in the 
place of the parent as to both the original and accruing shares. 
He thought the description of what was given to the issue amply 
sufficient to carry accruing shares; but those shares were given 
to surviving grandchildren, and there would be much difficulty 
in ■ the construction if it were necessary to consider the word 
“surviving” as meaning “living at the time of the accruer 
taking place.” “ But (he said) it is not necessary to give it that 
meaning. The word ‘ surviving’ has been construed ‘ other* to 
give effect to the apparent intention. Lord Eldon so lays down 
the rule in Wilmot v. Wilmot. If ‘surviving’ were to be con¬ 
strued ‘ living at the time when the accruer takes place,’ the 
grandchildren then living would take absolute interests, unless 
the Yfords ‘ in the same manner,’ &o., mtroduoe into this gift the 

provision for the children, and the gift over upon death without 

« 

[(I) 4 My. & C. 231, afiSmung 2 Eee. (m) See a. 2. 

664. 
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[oMldren; and if it do so, why is it not also to introduce into 
this gift the provision for children, in the event of the parent’s 
death before the happening of the accruer ? If this construction 
ho not adopted, upon the death of all the grandchildren but one 
during the life of the surviving annuitant, the share of that one, 
afterwards dying in the lifetime of the annuitant, would bo un¬ 
disposed of, although all the other grandchildren might have 
left children. I think the intention is sulRciently expressed, 
and there is ample authority for construing the words so as to 
give effect to such intention.” 

Again, iuJIawkins v. Ilamerton (»^), whore a testator bequeathed 
a leasehold estate to his son; hut in case he should die without 
issue, to ho considered a^ part of the residue, and to ho divided 
amongst the children of his (testator’s) three daughters os there¬ 
inafter mentioned. And ho bequeathed the residue to his said 
son and three daughters, or such of them as should he living at 
his wife’s death, for life, remainder to the children of his said 
son and daughters in equal shares; and if any of his said son 
and daughters should die without leaving issue, his or her share 
to go amongst the survivor or survivors of his said children and 
their issue in the like equal shares; Sir L. Shadwell^N.-Q.y thought 
that when the testator used the words “ survivors or survivor,” 
the order in which his children might die, successively, was not 
present to his mind; hut, taking that clause in connection with 
the gift over of the leasehold, which showed that the testator 
intended the residue to bo divided among the children of his 
three daughters, the V.-C.’s opinion was that the testator meant 
others or other. 

But a strong argument against reading the word as “ other,” 
is supplied by the fact that by so doing the will would become 
ineffectual; as in the case of Tumor v. Frampton (;/), where a 
testator bequeathed his residuary estate between his children A. 
and B., and if either died withont issue,, to the survivor; by 
allowing the word its proper sense, the failure of issue was con¬ 
fined to failure at the death of the prior legatee, whereas by 
reading it as “ other,” such failure would have been indefinite; 
Sir J. K. Bruce, V.-O., therefore refused to adopt the latter 
construction.] 

The result then would seem to be that the word “ survivor ” 
when unexplained by the context must bo interpreted according 


709 


CHAP. XLVIl. 


“ Survivor” 
in gift of resi- 
duo explained 
by auothor 
elauso re¬ 
ferring to it. 


“ Survivors" 
not road 
” others” if 
the gift 
thereby be¬ 
comes too 
remote.. 


General con¬ 
clusion from 


[(m) 16 Sim. 410, 13 Jujr. 2. 


(«) 2 CoU. 331.] 
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CHAP. xLvii. to its Kteral import; but the conviction that this construction 
the cases, most commonly defeats the actual intention of testators, [and 
g^io^ that tho word is one peculiarly liable to misuse], has induced a 
readiness in the Courts to yield to the slightest indication in the 
context of an intention to use the word in the sense of “other.” 
[Some progress has been made in ascertaining when this- may 
bo done.] But the present state of the authorities seems hardly 
to justify tho hope that litigation has reached its limits on this 
often-occurring slip, and should teach to framers of wills the 
necessity ofdncroasod attention to its avoidance. 


Whether II. It has long been an established rule, that clauses dis- 
a^OTox- posing of the shares of devisees and legatees dying before a 

tend to acoru- given period, do not, without a positive and distinct indication 

mg shares. intention, extend to shares accruing under the clauses in 

question. “As where a man gives a sum of money to be 
divided amongst four persons as tenants in common, and de¬ 
clares that if one (qu. any) of them die before twenty-one or 
mairiage, it shall survive to tho others. If one dies, and three 
arc living, the share of that one so dying will survive to the 

other three, but if a second dies, nothing will survive to tho 

remainder but tho second’s original share, for the accruing shore 
is os a new legacy, and there is no further survivorship ” (o). 

Thus, in Ex parte West (p), whore a testator bequeathed to 
A., B., and C., the three sons of S., 1,000/. each, the interest to 
be added to the principal yearly, until they should respectively 
attain the ago of twenty-one years; and in case any of them 
should die before that agcy then to the survivors. A. and B. died 
under twenty-one; and tho question (which was raised upon 
petition) was, whether that part of the share of B., which 
accrued to him on the death of A., went over to C. on the death 
of B. Lord Thurloxo thought [that he was bound by the 
authorities (which ho hesitated to overrule upon petition) to 
decide that] it did not survive again; but [gave the parties 


(o) Per Lord Ilardwiehe in Pain v. 
Patton, 3 Atk. 80. See also Perkins v. 
Mirklethwaite, 2 Ch. Rep. 171, 1 P. W. 
274 ; Rudge v. Barker, Cas. t. Talb. 
124; Barnes v. Ballard, before Lord 
King, cit. 2 Atk. 78. 

(p) -'! B. C. C. 575. See also Crowder 
V. tatone, 3 Russ. 217. [It is remark¬ 
able that in I'crkins v. Micklethwaite, 
Mantes v. Ballard, and Ex parte West, 
although the clause of survivorship was 


in terms which created a joint tenanoj 
between the survivors in the share of 
tho deceased legatee (see Jones v. Sail, 
16 Sim. 600, v. Mosley, 14 Beav. 
605), this fact was not mentioned in 
support of the argument for stirvivor- 
ship of accrued shares. The same con- 
sidemtion would have rendered much 
of tho argument against the decision 
in Worlidge v. ChurehiU (stated post) 
unneoeteary.] 
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[leave to file a bill, wbioh was done,] £uid the cause oame to a obaf. um. 
hearing before Sir LI Kenyon^ M. B., who decided against the 
survivorship of such accrued share. 

This, doctrine, though it has been much disapproved of, is 
now well established; but the question sometimes arises as to 
the effect of particular expressions to carry the accrued as well 
as the original share. 

The word share from an early period {q) has been held not to Word“»A(ij<!” 
have this operation, though the contrary was decided by Lord 
Hardiciche in Pain v. Benson (r); but the authority of this case 
has been repeatedly denied (s), and the point has long ceased to 
be the subject of controversy. One example of the construction, 
therefore, will suffice. In Bichett v. Guilkmard {t) a testator 
bequeathed 300^. to four persons, to bo divided into equal shares, 
to be paid at twenty-one; and in case of the death of either 
before twenty-one, such share to survive to tho- others. Two of 
the legatees died during minority in the testator’s lifetime. Sir 
L. Shadtrellf V.-O., held that on the death of the first his fourth 
devolved to the other three; on tho death of the second his 
original fourth devolved to the two survivors; but tho third of 
the first-mentioned fourth, which he would have boon entitled 
to absolutely if ho had survived tho testator, lapsed. 

And the word “ portion,” which is evidently synonymous Word **por- 
with “ share,” has also been held not to comprise an accrued 

' * carry oocrumg 

share. share; 

Thus, in Bright v. Boxcc (m), where a testatrix, by virtue of a 
power, appointed the reversion of a sum of 2,000/. (in which 
herself and her husband had life interests) to trustees, upon 
trust for her daughter M., or any other children she might 
thereafter have by her husband J., to be equally divided between 
them; but it was her will, that in case the 2,000/. should become 
payable before M. should attain twenty-one or day of marriage, 
or before any other of her children being a son should attain 
twenty-one, or being a daughter tho same age or marry, then 
the trustees were to invest the same and apply tho interest of 
each child’s share for maintenance, and when any such children 
being sons should attain twenty-one, or being daughters the 

/y) Woodward v. Glastbrook, 2 Vem. (r) 3 Atk. 78. 

388; [^Crowder v. Stone, 3 Buss. 217; (*) See 1 B. C. C. 676; 2 Vcs. jun. 

Jonee y. Hall, 16 Sim. 500; Ooodwin 634. 

Y. Ftnlayson, 26 Beav. 65 ; Hfanii v. [(<) 12 Sim. SSJ 

Evam, ib. 81; Maddiaon v. Chapman, \n) 3 My. & K. 316; [iVrX'iMs v. 

4 E. & J. 716; Cambridge v. Rous, 25 MiekUthwaite, 1 P. W. 274 .J 
BeaT. 416.] 
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nnlesa aided 
by the cou« 
text. 


Aoorued 
shares held to 
pass under 
the denomi¬ 
nation of 
“diare” by 
force of 
context. 


LIMITATIONS TO SURVIVORS. 

like age or day of marriage, upon trust to pay them their 
respective shares of the principal with the unapplied interest. 
And in case her said daughter M., or any other child she might 
have by her husband, should happen to die before his her or 
portion or portions of the said sum of 2,000/. should become 
payable, then the same should respectively go and belong to the 
survivors or survivor of them. The testatrix left three children, 
one of whom died in 1826, and another in 1829, before the 
period of payment. It was hold by Sir J. Leaoh^ M. E., that 
the share whic]i accrued to the latter on the decease of the 
former did not pass with the original share to the surviving 
child. 

But although the word “share” or “portion” will not pro- 
prio vigore carry the accruing share, yet if the testator manifest 
an intention that the entire property, which is the subject of 
disposition, shall pass over to the ultimate objects of distribution 
in one mass, and that all the shares, original and accruing, shall 
be distributed among one and the same class of objects, the 
accruing shares will be carried over together with the original 
shares to those objects. Thus, in Worlidge v. Churchill {x)^ 
where a testator devised his real and personal estate to trustees, 
upon trust to sell, and gave the monies arising therefrom in 
trust for his four children, E., E., W. and J., to be equally 
divided among them on their attaining twenty-one; but if any 
of them died under that age^ then such deceased child's share to go 
to the survivors or survivor ; and he directed the trustees to apply 
the interest of such trust money during their minority for their 
maintenance and education; but if the interest should bo more 
than sufficient for such purpose, he directed the trustees to lay 
out the same for the children’s mutual benefit; but if all the 
four children should happen to die before twenty-one, and leave 
M. living, then he directed the trustees to pay M. the interest 
of such trust money from time to time, as it should grow due; 
and after the decease of a//, he bequeathed the said trust money 
to the children of his late uncle E. J. died in the testator’s 
lifetime. E. and W. survived the testator, but afterwards died 

{x) 3 B. 0. C. 465. See also Jiarker share was the subject oi dispute) had 
T. Lea, T. & B. 413, where 2‘lumer, not attained the vesting am, and 
M. B., also reasoned upon the intcn- therefore had no share upon which the 
tion apparent in the will, that the fund limitation over could operate. This, 
should go'dver among the legatees in indeed, was admitted by his Honor in 
one mass, as excluding the doctrine in his judgment, but the terms of the de- 
the text; but the point did not arise, oree are contrary. The case abounds 
as the deceased person (whose alleged in inaccuracies. 
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under twenty-one. The question was, whether E., the last ohap. xtTn. 

survivor, was entitled to the aoorued shares of the two deceased 

survivors. BulUr, J., sitting for Lord Tliurlowt said, “ If this 

were res nova, and there was a limitation to survivors and 

survivor, no one could collect the intent to be otherwise than 

that the survivor should take the whole: but if the case had 

rested there, I should have thought it difficult to get over the 

objections. But the strong part of the present case is the 

testator’s intention to keep it as an aggregate fund: he has 

made use in two different parts of the will of the words ‘ trust 

money’; that expression does not apply to the share of each 

child, but to the whole fund in the trustees’ hands, and takes in the 

whole fund that is to be distributed under the wiU. The second 

place where he uses the expression * trust money' is in the gift 

over to the children of his uncle; and though the expressions, 

* the whole,’ or ‘ all,’ are not used, the words ‘ trust money ’ are 
tantamount to them.” 

So, in Eyre v. Marsden (y) one question was, whether that Word 
portion of the shares of grandchildren dying without issue, 
which had previously aoorued to them by the predecease of other aocruef as 
objects) passed over with the original shares to the survivors, or J^auSo. 
belonged to their representatives. Lord Langdaky M. R., while 
he admitted the general rule, considered that hero the testator 
had manifested an intention that the accrued and original shares 
should, at the decease of his surviving child, be distributed 
together among one and the same class of objects. He observed 
that the testator meant that an aggregate and previously un¬ 
divided fund should be then, for the first time, divided among 
a class in whom the fund vested from the time of the testator’s 
death, subject to a provision for divestment, which was meant 
to bo applied to every interest—to the interests which accrued 
in the grandchildren, and to the interests which accrued in the 
children (z) of grandchildren. 

Again, in Sillick v. Booth (a), where a testator devised and Accrued 
bequeathed all his real estate and his convertible personal estate 
to trustees, upon trust to convert the same into money, and 
thereout to pay his debts, funeral expenses, and a weekly sum 
to his wife, and to divide the residue of his said estate and effects 

(y) 2 Kce. 664, [aifirmed, 4 M 7 . & stated ante, 695, where the words 
0. 231, stated ante, 708. “ the part or ahare the parent so dying 

fs) As to this see ante, p. 187.] would have been entitled to have' ’ were 

(a) 1 Y. & 0. C. C. 121, 739. See held to comprise accruing shares, 
aliro Laming v. Sherratt, 2 Hare, 14, 
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OIUP. XLVII. 


Effect of ulti¬ 
mate gift ever 
extends to in- 
tcnncdiato 
aooruor. 


“ Benefit of 
survivor¬ 
ship” hold to 
cony accrued 
shores. ' 


” Interest.’ 


“His or her 
share or 
t hares.*’ 


equally between and among bis children J., M. and G., and his 
grandson It., share and share alike, the shore of M. to be paid 
her as soon after his decease as conveniently might be; the share 
of 0. to be paid him at the age of twenty-two, and the diare 
of E. at the age of twenty-one; and in case any of his children 
or grandchildren should die before his or her sud share should 
become so vested (which was construed to mean payable) as afore¬ 
said, then the share or shares of him, her or them so dying 
should go and be equally divided among the survivors and 
survivor of them in equal shares and proportions if more than 
one, and if but one, then the whole to and for the use and benefit 
of such survivor. J. and C. died in the testator’s lifetime, the 
latter being under twenty-two. E. survived the testator, but 
died under twenty-one. Sir J. K. Bruccy V.-C., held that the 
word “whole” meant the entire residue, not the whole share 
merely, and consequently that the accrued as Veil as the original 
shares devolved to M. as the solo survivor of the four residuary 
legatees. 

[The effect of this construction of “share” is to create oross- 
remninders or cross-limitations which operate totios quoties upon 
the death of every devisee or legatee in the manner described, 
and carry over his whole interest, accrued as well as original (6). 

There is a difference between a gift over of the shares of any 
prior legatees to the survivors, and a gift to several “with benefit 
of survivorship.” The latter expression is very general, and 
may without impropriety be held to pervade the whole fund, so 
as to carry accrued as well as original shares (c). It seems also 
that “share and interest” will carry accrued shares proprio 
vigore {d). And where, after a gift to sons and daughters, there 
was a gift over, on the death of any one or more, of his or her 
share or sharesy it was held by Sir W. P. Woody V.-O., that this 
implied a plurality of shares in one person, and therefore that 
it included accrued shares. If the words had been “his or their 
shore or shares,” they might have been read reddendo singula 
singulis (c). 

In Vandergueht v. Blake (/) it was contended that an accrued 

[(i) Doe d. CUft v. Birkhead, 4 Ex. (d) For Itomillyy M. B., Douglas ▼. 
110, expressly overruling Edwards y. Andrews, 14 Beav. 347; and see Be 
AlUston, 4 Buss. 78; Douglas v. An- iTrfwfa, W. N. 1876, p. 187; 

drews, 14 Beav. 347. See also Dutton also Goodman v. Goodman, 1 De G. & S. 
V. CrotC(fj/,-83Boav. 272; Be Uenriques* 696, 12 Jur. 258. 

7V«itts,W.N. 1876, p. 187 (Settlement). (c) Wilnwt v. Etewitt, 11 Jur., N. S. 

(e) Soo Be CrawhalVs Trusts, 8 D. M. 820. 

& G. 480. Seo however Vorley v. (/) 2 Ves. jun. 634.] 

Biehardsmt, Ib. 126. 
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[share went over, although under the oiroumstances the original 
share could not. There a testatrix bequeathed a long Exchequer 
annuity to each of her three children, A., B. and 0. for life, 
with remainders to their respective children; but if either should 
die without issue, then the annuity of him or her so dying to go 
to the survivors or survivor equally; and if all should die with¬ 
out issue, the three annuities were given over. A. died without 
leaving children, and then B. died leaving children; and it was 
contended that, although, as B. left children, his original shore 
could not go over, yet that his portion of the share which accrued 
to him on the death of A. went over to C., the last survivor: 
but Sir B. P. ArdcUy M. R., decided that such portion belonged 
to B.*s administrator.] 

It may be observed, that upon a principle very similar to that 
which governs the preceding cases, if original shares are given 
expressly for life, and accruing shares indefinitely (which of 
course carries the absolute interest), the latter aro not considered 
as impliedly subject to the restriction in point of interest im¬ 
posed on the original shares {g) ; for although it is highly pro¬ 
bable that the testator had the same intention in regard to the 
accruing and the original shares, yet this is not so clear as to 
amount to what the law deems a necessary implication (^). 

So, where a testator limits an estate to three or more objects, 
subject to many provii^ons, with a devise over of the whole in 
case of the death of any one to the survivors, expressly subject 
to the provisions contained in the original gifty and goes on to limit 
the property in case of the death of any of, such survivors to the 
remaining survivors or survivor, hut does not repeat the qualifying 
icordsy it has been held that a similarity of intention is not to bo 
implied in regard to the last limitation. 

Thus, in Georges v. Georges (e), where the testator gave the 
residue of his estate, both real and personal, to trustees, in trust 
to keep the same together tUl 1 Jan. 1804, and till that period 
to dispose of the profits for the benefit of his daughter and 
granddaughters os therein directed; and then as to the final 


OHAP. XLVn. 


Accruing 
shoroH not 
necesHarilj 
subject as the 
original. 


Express pro¬ 
vision in one 
limitation to 
survivors not 
oxtended by 
implication to 
an*ulterior 
similar limita- 


{g) Vandergmht v. Blake, 2 Yes. jun. 
534; [Ranelagh v. Ramlagh, 4 Beav. 
419; n^are v. IFatson, 7 D. M. & G. 
248. See also Milsom v. AvcAry, 5 Yes. 
466J But in Doe d. Oigg v. Bradley, 
16 East, 399, Lord EUmborough cut 
down the gift of a leasehold liouso to 
survivors indefinitely to an interest for 
life, on no other ground, it would seem. 


than that words of limitation were used 
in the original gift, not in the gift to 
survivors, which has not in general been 
considered .'is''affording more than con¬ 
jecture. The will certainly was very 
obscure. 

(It) As to what is and is not such, see 
also ante, Yol. I, p. 525. 

(t) Hayes’s Inquiry, 62. 
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LIMITATIONS TO SUKVIVORS. 

disposition of the rest and residue of the estate, he declared that 
all such parts thereof as consisted of real estates, slaves, &o., 
should he upon further trust, that his said trustees should imme¬ 
diately after the arrival of the period aforementioned divide the 
same into three equal parts or shares, to and for the separate use 
and benefit of his daughter F., his granddaughter R., and- his 
granddaughter S., whom he thereby willed and ordained to be 
his residuary dcAnsees and legatees in manner and form follow¬ 
ing (that is to say), &c. The testator then proceeded to declare 
the trusts of the respective thirds in favour of his daughter and 
granddaughters respectively, and their respective children, with 
a proviso that if one of his three residuary devisees should die 
before the period should arrive for making the division without 
issue, or leaving issue and such issue should die before that 
period, thou the division sliould be. made between the survivors 
of his said residuary devisees aforenamed, agreeable to the same 
directions, and subject to the same terms, limitations and restric¬ 
tions as were thereinbefore ex 2 )resscd and declared, and that in the 
same manner as if all three of his said residuary legatees and 
devisees were then alive; and if two of them should depart this 
life before the arrival of such period without issue then living 
as aforesaid, then he declared it to bo his further will and desire 
that the whole should be in trust, and to and for the use of the 
survivor or her issue living at the jieriod afpresaid. F. and S. died 
before 1 Jan. 1804, without issue then living; but R. was living 
at that period. The question was, whether the will was to be read 
as if the qualifying words, “ agreeable to the same directions, 
and subject to the same terms, limitations,” &o. which occurred 
after the gift to the two surviving, had also been inserted after 
the gift to the one surviving. It was contended that necessary 
implication does not mean only what arises from force of lan¬ 
guage or plain logical conclusion, but that in a* moral sense, and 
not in a grammatical sense, it is when there exists so strong a 
probability of intent that it would bo irrational to draw a con¬ 
trary inference. But Lord Eldon, after groat consideration, held 
that the words of the will did not raise a neoessaiy inference 
that the gift of the whole to the one surviving was intended to be 
subject to the same limitations as the share which that survivor 
would have taken on a division between the three, or the two, 
would', by the express words of the will, have been subject to, 
and that such a construction would be mainly founded on 
conjecture. 
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The principle that restrictions or qualifications applied to chap. xlvh. 
original shares are not, by necessary inference, to be extended Qualifications 
to accruing shares, is further illustrated by the case of Gibbons 
V. Langdon (i-), where a testator bequeathed 2 , 800 /. stock, in original 
trust for his wife for life, and at her decease to bo equally 
divided between his three sons and daughter, the interest of his impliOTtion to 
daughter’s share to be paid to her for life, and at her decease 
the said share to be equally divided among her children living 
at the testator’s decease at the ages therein mentioned. If his 
daughter had no children living at her decease, her share to bo 
equally divided among such of his sons who were then living, 
or their issue; b?/^ if any of his said sons and daughter should die 
before his said wife and without leaving any issue^ such share or 
shares to be equally divided among his other children ; but if all 
his children should die without issue before his said wife, then 
to his next of kin. One of the sons died in the lifetime of the 
wife and without issue, and the question was, whether the share 
of the daughter in her deceased brother’s shore was subject to 
the trusts affecting her original share. Sir L. Shadwellf V.-O., 
decided in the negative, observing that it would be nothing but 
conjecture if he were to say that the testator meant his daughter 
to take her accruing share with the same limitations over to her 
children as her original share was subject to. 

Upon the same principle it is clear that, where the subject of Unequal 
gift is disposed of among the original objects in unequal shares, 
there is no necessary inference, in the absence of any declared 
intimation of intention to assimilate the accruing to the original 
shares, that the survivors are to take accruing shares in the same 
relative proportions (1). [Neither will words creating a tenancy 
in common in a gift of original shares be extended by implication 
to accrued shares (m). But in JS^yre v. Marsden (w), it followed 
from the construction put on the will by Lord Langdak^ M. R., 
that the interest of F. in the accrued shares must bo in pro¬ 
portion to his interest in the original shares. 

Survivorship clauses are not often so split up as in Georges v. (jjfj. Qf 
Georges: where as more commonly happens there is one'general 
survivorship clause, the words “ in manner aforesaid,” or similar inanner”"ar* 
terms of reference occurring therein, will have the effect of sub- 

(£) 6 Sim. 260. [(m) Jones v. Sail, 16 Sim. 600; 

ql) Walker v. Main, 1 J. & W. 1, Leigh 14 Beav. 605. 

Htatw post. (») 2 Kee. 564, auto, 708 ; not ap¬ 

pealed on this point, 4 My. & C. 231. 
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CHAP. xivn. 

“Shares” 
held to include 
original and 
accrued shares 
consolidated 
by previous 
provision. 


Survivorship 
amongst a 
more exten¬ 
sive class than 
the original 
donees. 


At ^hat 
period olass, 
entitled to 
accruing 
shares is to 
be ascer¬ 
tained. 


[jecting all the accrued shares to the same terms restriotions and 
limitations over as the original shares (o). And where a decla¬ 
ration, that accruing shares should ho subject to the same trusts 
as original shares, was followed (in a settlement) by a clause 
which gave to each cestui que trust who should die without chil¬ 
dren power to appoint an aliquot part of her “ share; ” it was held 
by Sir J. Parlier^ V.-C., that the deed had so consolidated the 
accruing and original shares in the first place as to render it un¬ 
necessary to carry on separate accounts of them; and that the 
word “ share,” in ,the subsequent provision, might thus be held 
to include the whole fund which, under the previous trusts, 
belonged to either of the beneficiaries and her children {p). And 
in Re Jarmanh Trusts {q) whore, after a life estate in the whole 
to his wife, a testator bequeathed a sum of money to his three 
daughters in equal shares, and gave the residue amongst them 
in certain proportions, adding “ the share or shares of my said 
daughters imder my will to be for their sole and separate use; ” 
and if any of them died without issue before the wife her or their 
share or shares, accruing as well as original, were given to tho 
survivors or survivor; it was hold by Sir W. P. Wboit, V.-C., 
that tho words of the separate use clause were largo enough to 
affect the accrued as well as the original shares. Though not 
distinctly assigned by tho Court as the reason for this decision 
there would seem in fact to have been a sufficient consolidation 
of shares within Sir J. Parker^ principle. That the consoli¬ 
dating clause followed, instead of preceding, the clause in disputq 
was of course immaterial. 

Again, if there be a gift to several (but not all) of a olass (as 
children) with a gift over in case of tho death of any to “ the 
surviving children,” all the children will be included in the 
latter gift and not those only who partake of the original gift; 
although those who do not so partake are otherwise provided 
for (r). 

If the bequest is to several as tenants in common for life, and 
after the death of each his share is given to his children, but if 
ho has no children then to the survivors for their respective lives 
and afterwards to their respective children; here the' olass of 
children to take on original shore is fixed at the death of their 
parent; but a share accruing to the children of the same parent 


[(«) Mihom V. Awdrt/, 6 Ves. jun. 
465, stated ante, p. 690; Giles v. Mel- 
L. B., 6 G. r. 614, 6 C. F. 532, 
6 H. L. 24. 


(p) Jte Hutcltinsofi^s Settlement^ 5 De 
G. & S. 681. 

M L. B., 1 Eq. 71. 

(r) Carver v. Burgess, 18 Seav. 641. 
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[on the subsequent death without children of another tenant for chap. xivn. 
life will, if treated strictly as a new legacy, vest in a class to be 
fixed at the death of such other tenant for life. If, however, it 
should appear that the accruing shares are intended to go over 
with the original shares and to be consolidated therewith, it 
seems reasonable to hold that the accretions vest in the same 
class as the original shares. A point of this kind occurred in 
Re Ridge^a Trusts (s). In that case (which has already been 
stated) one tenant for life died leaving issue, then another 
leaving none; and in the interval other issue of the first were 
bom. The Court having supplied cross-limitations between 
the stocks, which of course carried over accruing as well as 
original shares, held that the class of issue to take the acomed 
share must be ascertained at the same time as the class to take 
the original share, viz. the death of their own ancestor; other- , 
wise a cardinal rule of construction would bo contravened, viz. 
the rule that interests are to be vested as soon as they can be 
consistently with what the testator has said {t ); and moreover 
the gift of the whole to the issue of one tenant for life if only 
one left issue, would bo contradicted. “ Under this gift ” said 
Sir W. James^ L. J., “ if one dies leaving issue and the others 
die afterwards without issue, the issue of the first take the 
whole; but if they are ascertained at the death of the survivor, 
it must be held that the interests which the class of issue ascer¬ 
tained at the first daughter’s death take in her share are liable 
to be divested so as to let in other issue, a constmetion which 
the Court would not readily be induced to adopt.” It is sub¬ 
mitted however that the decision rests more securely on the 
consolidation of the i^aros; for whatever construction is adopted 
with regard to the vesting of additional shares, it by no means 
of necessity governs the construction with regard to the divesting 
of that which is already vested.] 

Here it is proper to observe, that though a departure from Eflfert whore 
the ordinary rules of construction, for the purpose of bringing 
a devise or bequest within due limits, is not an acknowledged validity of 
principle of construction, indeed is always professedly discarded; Sg 
yet it is impossible to deny that, where the bequest of the accru¬ 
ing shares would be void for remoteness, unless the qualifications 
applied in terms to the original shares are extended to such 

[(«) L. B., 7 C3h. 665, stated ante, p. ciplo. 

661. See also Herman v. Fearse^ ib. {t) But the aocniiu^ share cannot be 
286, where the words ** then living” vested before the contmgency happens 
were got over on much the same pnn- upon which the accruer takes place.] 
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accruing shards, the Courts have lent a more willing .ear to such 
construction than the preceding cases prepare us to expect. An 
example of this occurs in Trickey v. Trickey (w), where a testator 
bequeathed the residue of his personal estate to trustees in trust 
for his daughter, and after her decease for all and every the 
child or children of his daughter, share and share alike, when 
they should respectively attain twenty-one, with maintenance 
in the mean time; and in case any of the said children should 
die under twenty-one, and leave one or more child or children 
%cho should survive the testatorh daughter and live to attain twenty- 
one, such child or children to he entitled to his or their parent’s 
share: provided also, that in case any child or children 'of his 
daughter should die before attaining twenty-one, the share or 
shares of such child or children should go to the survivor or sur¬ 
vivors, and the issue of any deceased child or children who should 
marry and die under twenty-one, to be equally divided between 
them if more than one ; the issue of any deceased ohUd or chil¬ 
dren to stand in the place of the parent or parents, with a limita¬ 
tion over, provided there should he no child of his daught€)\or there 
heing any such, no one of them shoidd live to attain twenty-one^ nor 
leave any issue who should live to attain that age. 

By a codioU the testator willed that, on failure of children 
and grandchildren of his daughter, as in his will was expressed, 
his bank stock, &c. should be transferred to certain relations. 
It was contended that the testator’s intention was that aU such 
grandchildren of his daughter as should attain twenty-one 
should take a vested interostiand that the limitation over, which 
was to take effect only upon failure of such grandchildren, was 
too remote; but Sir J. Leach^ M.E., obsejiyed that it was rea¬ 
sonable to intend that the testator meant* that the same grand¬ 
children, who, by the former clause, were ^to take their parent’s 
original share, should take that portion of the share which 
accrued by the death of another child of the daughter without 
leaving issue, and which their deceased parent, if living, would 
have taken, namely, the grandchildren only icho should survive 
the daughter. If the prior gifts were only in favour of grand¬ 
children who should survive the daughter, the gift over must be 
intended to take effect upon the failure of the former gifts. 

III. Another question which arises under gifts to survivors 
is, whether they mean survivors indefinitely or survivors at some 

(ti) 3 My. & E. 660. 
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specific point of time. Where the objects are tenants in common, 
it was for a long period considered tliat indefinite survivorship 
being inconsistent with a tenancy in common, some period was 
to be found to which the words of survivorship could be referred. 
This reasoning, however, is obviously inconclusive; for although 
survivorship is not incident to a tenancy in common, yet there 
is no inconsistency between a tenancy in common and an express 
limitation to survivors (x). The testator’s intention that the 
property shall devolve to the survivors is better elTotited by an 
express gift to them than by a joint tenancy, the survivorship 
which is incidental to the latter being liable to bo defeated by a 
severance of the tenancy. 

In seeking for a period to which the words of survivorship 
could be referred, the obvious rule whore the gift took effect in 
possession, immediately on the testator’s decease, was to treat 
these words as intended to provide against the death of the 
objects in the lifetime of the testator, the devise affording no 
other point of time to which they could be referred; accordingly 
we find this to be the established construction. 

Thus, in Lord Bimlon v. Earl of Suffolk (//^, whore a testator 
bequeathed 20,000/. (due to him from the crown) to his five 
grandchildren, share and sliaro alike, equally to be divided be¬ 
tween them* and if any of them died, to the sarcieors and survivor 
of them; Lord Couper said, that by the first words it was very 
plain that the legatees were tenants in compaon, and by the sub¬ 
sequent words it must bo intended, if any of them should die in 
the lifetime of the testator. This decree, however, was reversed 
in D. P., on the ground that the words in question referred not to 
the death of the testator, but to the time of receiving the money, 
which was a debt due from the crown of rather a desperate 
nature; but the principle of Lord Coiq)er\ decision has since 
been repeatedly recognized (z). 

The more recent case of Smith v. Ilorlock {a) presents an 


(ar) See jndgmeut in JDoe d. liorwell 
V. Abey, 1 M. & Sel. 428; \_Tariffe v. 
Conmee, 10 H. L. Ca. 78.] Sometime!) a 
gift to Hurvivord, accompanying a joint 
tenancy, is considered as merely ex- 
xy§8sive of the jus accresrendi which 
isincidont to such a devise. See Doe 
V. Sotheron, 2 B. & Ad. 628. 

(y) 1 P. W. 96. But see Jtaicet v. 
Hame, 1 Wils. 16.5, 3 Atk. 523, whci-e 
the testator devised an estate to his four 
younger children in fee as tenants in 
common, and not as joint tenants, tvith 
benefit of survivorship; and Lord Hard- 
v'icke held, that inasmuch as personal 

J.—^VOL. II. 


estate was he<picathed to them, with a 
limitation to the survivor, if any of them 
died under age and unmarried, the de¬ 
vise of the real e.stato was to receive 
the same construction. 

(-) See Itoehnch v. Dean, 2 Ves. jun. 
267; Rnsscll v. Long, 4 Ves. 553; \_Jiass 
v. Jtnssell, Taml. 18 ; Clark v. Lub¬ 
bock, 1 Y. & C. C. C. 492; Ashford v. 
HaxMS, 21 L. J. Ch. 496.] 

(«) 7 Taunt. 129; but see Barker v. 
Giles, 2 P. W. 280, post; Blisset v. 
Cranwell, 1 Salk. 226; Doe d. Borwell 
V. Abey, 1 M. & Sel. 428, post. ^ 

3 A 
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CHAP. zi.vn. 


Notwith* 
standing 
prior guts 
of annuities. 


instance of a similar construction in reference to real estate. 
A testator gave all his real and personal property to be equally 
divided between his two children in common and to the longest 
livery in fee-simple (there were some intervening words, which 
are immaterial to the point in question); and it was held that 
one child who alone survived the testator took the whole. 

[And the charging of a general fund with the payment of 
certain life annuities, subject to which the fund is bequeathed 
to the “ surviving” children of A., would probably be held not 
to vary the construction: i. e., the fund would vest in possession 
in such children as survived the testator, subject only to the 
particular charges (6)]. 


Where gift 
mt immediate. 


Survivorship 
referred to 
the death of 
the testator; 


Where, however, the gift was not immediate (i. e. in posses¬ 
sion), there being a prior life or other particular interest carved 
out, so that there was another period to which the words in 
question could be referred, the point was one of greater difficulty. 
In these cases, indeed, as well as in those of the other class, tho 
Courts for a long period uniformly applied the words of sur¬ 
vivorship to the death of the testator, on the notion (as already 
observed) that there was no other mode of reconciling them with 
the words of severance creating a tenancy in common. The 
weight ascribed to this argument, however, was still more extra¬ 
ordinary in these than in the former cases; for, even if indefinite 
survivorship were inconsistent with a tenancy in common (but 
which it clearly was not), yet surely there could be no incon¬ 
gruity between such an- interest and a limitation to the survivors 
at a given period; nevertheless, decision rapidly followed decision, 
in which, on reasoning of this kind, survivorship was held, in 
cases of this sort, to refer to the period of the testator’s decease. 

One of the first of these eases is Stringer v. Phillips (c), wherdk 
100/. was bequeathed to five persons at the decease of testator’s 
sisters L. and C. (rf), equally to be divided between them, and 
the survivors and survivor of them; and if A., one of the five, died 
before marriage, her share to go over to another; and it was 
decreed, that they took this 100/. as tenants in common, and 
that the limitation to the survivors must be construed to be in- 


[(&) Sep Lill V. JAU, 23 Beav. 446; 
uud an analogous point, ante, p. 168.] 
(c) 1 Eq. Ua. Ab. 293; but see 1 
Cqz’b P. W. 97, n. 

(<f) It is probable these persons were 
legatees for life, but it does not appear 


in the note extracted bj Mr. Cox. In 
Eq. Ca. Ab. the lega^ is inaccurately 
stated as given immediately to the five 
le^tees. HSTote, however, that they 
idl survived testator’s sisters.] 
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sorted to give it to such as were the survivors at the death of the^ ohap. aavn. 
testator, and to prevent a lapse. 

So, in Rose d. Vere v. IIiU[e), where the testator devised his Survivorahip 
lands to his wife for life, and after her decease to his five ohil- tte * 

dren (naming them), and the surckors and survivor of them, and testator; 
the executors and administrators of such survivor, share and share 
alike, as tenants in common and not as joint tenants; Lord Mans¬ 
field and the other Judges of K. B., held that these words were 
inserted to carry tho property to the survivors, in cose of the 
death of any of the devisees in the devisor’s lifetime, and that 
they took as tenants in common. 

Again, in Wilson v. Bayhj{f), where a testator bequeathed- to the 

certain leasehold estates, in the event of his two sons dying un- testator; 
married and in caSe neither of them should have issue, to his 
three daughters and the survivors and survivor of them and their 
assigns, as tenants in common and not os joint tenants. It was 
contended, on the one hand, that tho words of survivorship were 
intended to give estates to such of them as should be living 
when the contingency happened, who were then to toko as 
tenants in common; but the House of Lords adjudged that 
each of the daughters surviving the testator took a vested interest 
in one-third share, which on her death before tho contingency 
happened was transmissible to her representatives. It is evident, 
therefore, that the House considered the words of survivorship 
to refer to the death of the testator. 

So, in Roebuck v. Dean {g), where a testatrix bequeathed cor-- to the 

tain stock in the funds in trust for her niece for life, and after 
her decease directed that it should bo equally divided among 
her (testatrix’s) brother and four sisters, “ and in like manner to 
the survivors or survivor of them Lord Loughborough held that 
these words referred to survivors at the death of the testatrix 
(being introduced to prevent a lapse), and not to the death of 
the niece. 

Down to this period the decisions are uniform in referring 
survivorship to the death of the testator. In the interval, how¬ 
ever, between the last and the next case, a doctrine was broached 
in Brograve v. Winder (A), also decided by Lord Loughborough, 

le) 3 Burr. 1881. see Sir judgment in 

(/) 3 B. P. 0. Toml. 196, reversing v. Wilson, 16 Ves. 171; and Sir J. 
decree in the Ixi^ Chancery; see the Leach's in Cripps t. Wolcott, 4 Mad. 16, 
will more fully stated, ante, Yol. I, post, p. 733. 
p. 618. ^ (A) 2 Yes. jun. 634, post, 728. 

(y) 2 Yes. jun. 266. As to this case, 

3 a2 
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LIMITATIONS TO SURVIVORS. 

which made a considerable inroad upon this rule of construction; 
but as it will be more convenient to reserve these cases for future 
consideration as a separate class, wo now proceed with the de¬ 
cisions on the general rule. 

Of these cases the next is Pernj v. Woods (i), where a testator 
gave 1,500/. S. S. Anns, upon trust to pay the dividends to A. 
for life, and after her decease to B. for life, and after his decease 
to transfer the principal to C., D. and E., in equal shares and 
proportions, and to the survivor or survivors of them who should 
be living at their decease. He gave another sum of stock to a 
different person for life, with a similar ulterior gift among these 
persons and the survivors. Ho then gave another sum of 1,600/. 
S. S. Anns, to E. for life, and after her decease to and am'ong 
her ehildron, to be paid them at twenty-one; and in case E. 
should die and leave no child or children, he directed his execu¬ 
tors to pay tlie principal unto C. and I)., s/iarc and share alikCy 
or to the surnror of them. Sir R. P. Ardeu^ M. It., held that 
C. and D. surviving the testator were entitled to the last 1,500/. 
as tenants in common. Ho thought that he was precluded 
from adopting any other construction by Stringer v. Phillips (!•), 
there being no single circumstance of distinction, except that in 
some particular case^ as to other legacies, the testator had re¬ 
ferred survivorship to the time of division. 

Sir W. Grant, however, seems to have considered that this 
circumstance favoured the construction adopted; for (/), in 
allusion to Perrg v. Woods, he said, “ Whore the testator meant 
the survivorship to refer to the death of the tenant for life, he 
expressly declared that intention in two instances, and the 
omission of that reference in another instance is an indication of 
a different intention^' (m). 

Again, in Maherly v. Strode (n), the words, “ with benefit of 
survivorship,” were held to contemplate the death of any of the 
objects in the lifetime of the testator. A testator devised his 
real estate to trustees, to sell and invest the produce with his 
personal estate, in trust for his son S. for life, and after his 
decease for his children. But in case his son should die unmar¬ 
ried and without issue, or they should die, being sons before 
twenty-one, or being daughters before twenty-one or marriage, 
then in trust to transfer such funds unto his (testator’s) nephews 

(i) 3 Yes. 204. (m) But see DanieU v. hmiell, 6 Yes. 

(A) Ante, 722. 297, peat, 730. 

(I) See Kevetm v. Ayscough^ 19 Yes. («) 3 Yes. 460. 
h'il. 
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W. and J. and unto his niece C., in equal proportions share and 
share alike, his her and their issue or the issue of either of them 
to take their parentis share, with benefit of survivorship to his 
nephews and niece. The question was, whether these words 
referred to survivorship at the death of the testator or of the son. 
Sir jR. P. Ardetif M. R., held that they referred to survivorship 
at the death of the testator, being introduced to prevent a 
lapse (o). 

It is remarkable, however, that the same learned Judge in 
Bussell V. Long (;?) inclined to hold words of survivorship to 
refer to the death of the tenant for life, not to that of the 
testator, observing that the latter construction was unnatimal, 
and was not to bo adopted if any other could be,—a doctrine 
which it is diflicult to reconcile with Berry v. Woods. 

The next case in the series is Brown v. Bigg ( 5 -), where a 
testator bequeathed the interest of his stock in the funds to his 
wife for life, provided that if she married again she should bo 
entitled to one moiety only of the interest, the other moiety to 
be applied to the use of the testator’s nciiliows and nieces 
“ after mentioned, in maimer and proportions therein ex¬ 
pressed;” and, as to the residue of his personal estate, and 
the produce of some real, he gave the interest to his wife for 
life, under the like restrictions as before in case of a second 
marriage, and after the decease of his said wife without issue 
by him, the testator left the whole of his personal estate to his 
several nephews and nieces after named, viz. A., B. and C., 
and the four children of D., to he divided amongst them and the 
survivors of them, share and share alike. A. having died in the 
lifetime of the widow, her personal representatives claimed her 
share as vested at the decease of the testator; and Sir W. Grant 
so decreed, though during the argument ho observed that the 
general leaning of the (Jourt is against construing the words of 
survivorship to relate to the death of the testator, if any other 
period can be fixed upon, the testator generally supposing the 
legatee will survive him. If he intended his wife to have the 
wWe for life, the probable conclusion was that he meant the 
time of division. 

In explanation of the seeming inconsistency between his 
remarks during the argument and his decree, his Honor 

( 0 ) But see V. SSim. 132, (p) 4 Ves. 651. 

where a difPerent construction was ( 7 ) 7 Ves. 279. 
given to a similar expression. 
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observed, on a subsequent oooasion (r), that he found the 
result of the authorities contrary to what had fallen from the, 
Court during the argument founded upon what Lord Almnky 
had said in one of the cases; and that in a great majority of them 
survivorshi}! had been referred to the period of the testator^s death f 

This seems to be the latest case in which the construction 
which reads words of survivorship as referring to the period of 
the testator’s death, has been applied to bequests of personal 
estate. Examples, however, of its application to devises of real 
estate occur 'in several subsequent cases: as in Garland v. 
Thomas {s), where the devise was to It. C. for life, remainder to 
his first and other sons in tail, remainder to his daughters in 
tail, remainder to the testator’s niece S., and his two nieces E. 
and A., and the survivor and survivors of them, and the heirs of 
the body of such survivor or survivors, as tenants in common 
and not as joint tenants: and for want of such issue over: and 
Sir J. Mansfield and the Court of 0. P., on the authority of 
liindon v. Suffolk {t)y Stringer v. Philips (u), and Jtose v. Mill («), 
held that the limitation to the survivors was intended to provide 
for the event of the death of any of the devisees in the testator*s 
lifetimey and that all surviving tho testator took as tenants in 
common. [However, the only point decided was, that the tes¬ 
tator did not intend an indefinite survivorship ; for all the three 
nieces survived R. C., who died without issue; so that whether 
the death of the testator, or of R. C. so dying, was the period 
to which survivorship was referable, was immaterial to the 
determination of tho case.] 

So, in Edwards v. Symons (y), where a testator devised certain 
lands which he was entitled to on the death of his mother to 
trustees, upon trust to receive and apply the rents for the main¬ 
tenance education and advancement of his six children (naming 
them), and immediately on E. (tho youngest of the children) 
attaining twenty-one years, then he devised the said premises 
to his said six children and the sunivors and survivor of them 
their heirs and assigns for ever, to hold as tenafits in common 
and not as joint tenants. By a codicil the testator extended 
the devise to another child. Five of the children survived the 
testator, of whom one died before E. attained twenty-one; and 
it was held that one-fifth share descended to his heir-at-law, the 


(r) Shergold t. Boone, 13 Yes. 376. 

(s) 1 B.&F.N.B. 82. 

(0 Ante, 721. 


Ante, 722. 
Ante, 723. 

{jtf) 6 Taunt. 213. 
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Court being of opinion that the words of survivorship referred chap. xlvu. 
to the death of the testatoi'^ and not to the period of E.’s attain- 
ment to twenty-one. 

In both the preceding cases it will be observed, the devise Applicability 
was to individuals nominatim. But in Boe d. Long Y.Prigg (s), a* 

the applicability of the construction to a devise to a class came 
under consideration. The testator devised real estate to his 
mother for life, and after her death to his wife for life, and from 
and after the decease of his mother and wife, he gave and 
bequeathed all the above-mentioned premises unto the surviving 
children of J. and W., and to their heirs for ever; the rents 
and profits to be divided between them in equal proportions. 

The question was, to what period the words “surviving children” 
referred; Bayley^ J. (who delivered the judgment of the Court) 
said,—“The testator’s death is in this case so much the more 
rational period, so much the more likely to have been intended, 
and falling in, as it does, with the rule of law for vesting estates 
as soon as they may, instead of leaving them contingent, that 
wo are of opinion that the estate here vested in remainder im¬ 
mediately upon the testator’s death, in the then children of J. 
and W.” 

This case closes the long series of authorities in favour of the Komarks 
construction in question, which might seem to have established, 

f . , ^ ^ ceoiug^ cases. 

if reiterated adjudication could settle any point, that a gift to 
several objects as tenants in common, and the survivors and sur¬ 
vivor of them, vested the subject of gift absolutely in the objects 
living at the death of the testator, the words of survivorship 
being referable to that period. The sequel will serve to shew 
that no rule of construction, however sanctioned by repeated 
adoption, is secure of permanence, unless founded in principle; 
for to the inadequacy of the grounds upon which the rule was 
established may, it is conceived, be ascribed, not only the frequent 
agitation of the question evinced by the multitude of cases just 
stated, but the sweeping and, as we sliall see, sometimes ground¬ 
less exceptions ingrafted upon it, which at length rendered it 
doubtful whether such a rule of construction any longer existed, 
or rather occasioned its total subversion, in reference at least to 
persoual estate. For the reader, on a perusal of the cases which 
remain to be stated, will probably find himself impelled to the 
oondusion, that where there is a gift of personal estate to a per¬ 
son for life or any other Hmited interest, and after the determi- 

(z) 8 B. & Cr. 231. 
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nation of sucli interest to certain persons nominatim, or to a 
class of persons as tenants in common, and the survivors of thentf 
these words are construed as intended to carry the subject of 
gift to the objects icho are living at the period of distribution. This 
result, however, was not attained until after many gradations. 
In the first instance survivorship was held to relate to the period 
of distribution and not to the death of the testator, on the ground 
that the subject of gift (being the produce of lands devised to 
be sold) was not in esse until this period. 

Thus, in Brograve v. Winder («r), where a testator devised his 
real estates to A. for life, with remainder to his first and other 
sons in tail male, and in default of sons of A., gave his estates to 
trustees to soli, and willed that tho money arising by such sole 
or sales should be equally distributed among tho three sons and 
daughter of W., or the survivors or survivor of iheni^ and that such 
fourth or other part as the daughter should become entitled to 
should be settled in a certain manner; Lord Loughborough ad¬ 
mitted that in general it was perfectly true that these words 
would not prevent the vesting at tho death of tho testator, but 
the circumstances of this will, he said, gave it a very different 
effect. “In this will (he ^served), the penning of which is 
very particular, when once you fix tho intention that they shall 
tahe it as money, which is clearly the sense of this will, there is 
no gift till the distribution; the object of the distribution is 
pointed out to be among tho persons named, ‘ or the survivors 
or survivor; * that excludes tho possibility of taking in, as objects 
of the distribution, persons who are dead.” 

So, in Ncuion v. Agseough {b), where a testator gave to A. 
400/. consols, for her to receive tho interest during her life, and 
after her decease tho 400/. to be sold and divided among his 
residuary legatees, or the surrivor of them^ share and share alike ; 
and he appointed B., C. and D. residuary legatees of his will, 
share and share alike. On a question whether one of the 
legatees dying in the lifetime of A. was entitled. Sir W. Grant 
said, “To what period survivorship is to relate, depends not 
upon any technical words, but upon the apparent intention of 
the testator, collected either from the particular disposition or 
the general context of the will.”—“Ilere is a direction to trustees 
at the death of the tenant for life to sell the fund, and divide 
tho produce among his residuary legatees, ‘ or the survivor of 


(a) 2 Ves. jun. 634. 


(ft) 19 Yea. 634. 
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them, share and share alike.* That naturally points to the chip. xivn. 
period of sale as the period to ascertain who are the persons to 
take, and brings this case much nearer Brogram v. TFinder{c) than 
Berry v. Woods (d). In Brograve v. Winder Lord Lottghborovghh 
opinion was that the survivor at the time of the sale, not at the 
death of the testator, was intended. In Perry v. Woods the tes¬ 
tator had by his will furnished evidence of his own intention 
with regard to the meaning of the word ‘ survivor.’ ”—“ The 
case of Bussell v. Long (<?), decided by Lord Ahmley soon after¬ 
wards, shews that he did not conceive there was any rule requir¬ 
ing survivorship to be generally referable to the death of the 
testator, but thought it might refer either to that period or the 
death of the tenant for life, according to the apparent intention 
of the testator.” 

The inconsistency between the expressions of Lord Ahanley 
in Russell v. Long^ and his decisions in Perry v. Woods (d) and 
Maherlyv. Strode (./’), has been already pointed out. The latter 
shew that he did consider survivorship in those cases to be 
generally referable to the death of the testator, as the only 
mode of reconciling it with the tenancy in common; and oven 
Sir W. Grant himself in Shergold v. Boone (g) stated this to bo 
the result of the authorities; which opinion accords with his 
decision in Brown v. Bigg. 

It is a circumstance worthy of remark, that, down to this period, 
in all the cases where survivorship had been referred to the time 
of division, the expression was “ or the survivor,” although no 
attempt was made to found a distinction on this particular 
phraseology. 

Another instance in which Broyrme v. Winder has been fol- Survivorahip 
lowed is Hoghton v. Whitgreare (4), where a testator gave his periwiof 
real and tho residue of his personal estate to his wife for life, tribiition on 
and after her decease to trustees, upon trust to sell the real 
estate; and directed that the money arising from tlie sale, as 
also tho rents from tho death of his wife until the sale, as well 
as the residue of his personal estate, should be paid and equally 
divided among his nephews and nieces after mentioned, and the 
survivors or survivor of them^ viz. A. M. &c.; and he thereby be¬ 
queathed the same to them, and to the survivors or survivor of 
theniy after the decease of his wife, and in manner aforesaid. 

(e) Ante, 728. (/) Ante, 724. 

U\ Ante, 724. . (?) 13 Ves. 376. 

{$) Ante, 726. (A) IJ. & W. 146. 
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CHAP. xivn. The question was, whether the nephews and nieces suryiving the 
~ widow were entitled, to the exclusion of those who died in her 
lifetime. Sir T. Plumer^ V.-C., held that the former were en¬ 
titled, considering the cose as not distinguishable from Brograve 
Y. Winder {k), “The subject-matter,” said his Honor, “is not 
to be converted into money till after the death of the tenant for 
life; it is then that for the first time anything is given to the 
trustees. It is given upon trust to be converted into money, 
and then to be divided. Thus, not only was there no bequest 
till the widow’s death, but the subject-matter did not until then 
exist in the shape and form in which it is given. It is given to 
those persons and the survivors or survivor of them, and seems 
to fall under the general rule, that legacies given to a class of 
persons vest in those who are capable of taking at the time of 
distribution (/). Hero he mentions them nominatim, but ho then 
takes off the effect of that by adding the words, ‘ and to the sur¬ 
vivors or survivor.’ lie cannot mean such as survive him, for 
the governing clause, that containing the gift, refers to the death 
of his wife as the period when it is to operate.” And ho after¬ 
wards adverted to the subsequent gift, “ in manner aforesaid,” 
as precluding the argument that it was to go to those who sur¬ 
vived him after the death of his wife. 

As to there Another ground upon which a gift to survivors has been held 
to refer to survivors at the period of distribution, and not at the 
expretshj to death of the testator, is that some other subject-matter given to 
distriblUion. the Same objects is exprcHfihj limited in that manner. 

Thus, in Daniell v. Banicil («?), where the testator bequeathed 
certain stock in trust for his wife for life, and after her decease 
to his children, but in case his wife should have no child of his 
at her decease living, then as to 1,000/., part thereof, to pay 
the interest to his sister J. D. during her life, and at her decease 
tlio 1,000/. to be paid equally between her said two sons J. and 
K, or the whole, to the survieor of them. In the preceding part 
of the will another sum of 1 , 000 /. was given to trustees, in trust, 
after the decease of his wife without issue by him, to pay his 
said sister the interest for life, and after her decease the principal 
to be paid to the said J. and F., share and share alike, in case 
they should he living at their mother^s death ; but in case either 
of them should die before her, then the whole to be paid to the 
survivor. F. died in the lifetime of the testator’s widow; at 

(*) Ante, 728. (m) 6 Vea. 297. 

{l) This is a mistake; see ante, 166 . 
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her death, the testator’s sister J. D. being also dead, a bill was 
filed by J. for the first-mentioned 1,000/., as the survivor at the 
death of the last surviving tenant for life, which was resisted by 
the representatives of F., claiming as one of the survivors at 
the death of the testator. Sir JF. Grant said, “ It is clear the 
testator meant the survivor at the time of the division. He 
did not conceive that would take place till both his wife and 
Mrs. D. (i. e. J. D.) wore dead ; he conceived the deaths would 
happen in the order of the limitation. The mode in which he 
disposed of the other t\co sums confirms^ instead of opposing^ this 
construction, shewing that the period of division was the period 
at which he intended it to vest, lie had the same meaning as to 
this fund: ho who is alive when the division takes place takes 
the whole of the capital.” 

The reasoning of this case agrees with tliat of Lord Ilard- 
mcke in Hawes v. Hawes (/?), and it would seem witli Lord 
Alvanleifs in Pcrrij v. Woods (o); but stands singularly con¬ 
trasted with Sir TF. GranVs own observations upon the latter 
case in Newton v. Ayscough already noticed, where he con¬ 
sidered tliat survivorship being expressly made referable to the 
death of the tenant for life in another bequest, raised an argu¬ 
ment in favour of a different construction in the bequest in 
question, where such expressions wore omitted (/>). The only 
circumstance of distinction is, that in Perry v. Woods the other 
bequest was to different objects. 

The doctrine of Daniell v. BanieU was referred to with appro¬ 
bation and adopted in Wordsworth v. Wood (g), whore a testator 
gave certain real and personal property to his wife for life, and 
after her decease to his then surviving cliildren, share and sliare 
alike, independently of the rental of his said estates, which he 
gave to his surviving femak children. Lord Langdale, M. 11., held 
that a daughter who died in the lifetime of the widow was ex¬ 
cluded from the rents, and one of the grounds of this construc¬ 
tion he considered to be, that such a daughter was not an object 
of the immediately preceding devise of . the estates, the testator’s 
apparent intention being by the second gift merely to exclude 
the sons, and not to introduce a new class of daughters. He 
said, “ The rule is, that where an interest is given to a person 
for life, and after his death to his surviving children, those only 

- ^n) Ante, 721, n. (p) See also Campbell v. Campbell, 4 

(o) See ante, 724. See also Sheppard B. C. C. 15. 
y. Leuingham, Amb. 122, ante, Yol.I, {q) 2 Beav. 25, 4 Mv. Sc Cr. 641, [1 
p. 487. H. L. Ca. 129.] 
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CHAP. xLvii. can take who are alive when the distribution takes place.” 

Upon appeal, Lord Cottenham also considered that, indepen¬ 
dently of the general rule, there was sufficient ground for 
holding the deceased daughters to he excluded, according to 
Brograve v. Winder^ Ncicton v. Ayscough^ Iloghton v. WhitgreavCy 
and JDnnkll v. Bankll; more particularly expressing his con¬ 
currence in the line of argument pursued by Sir W. Grant in 
the last-mentioned case. [The decision was affirmed in D. P. 

' on the same grounds.] 

Remarksupoa The general rule referring survivorship to the death of the 
Wmder^ ^ testator was, it will be observed, departed from in the preceding 
^ysemgh cases only upon particular grounds ; and those cases, by resting 

Iloghton v. the Construction on the special circumstances, might seem 

iiidirectly to afford a confirmation of that rule. Their effect, 
Danieii. howevcr, in consequence of the indefinite and questionable 
nature of the oxcoi)tions which they went to establish, evidently 
was to strike at the root of tho rule itself, and to prepare the 
way for its abandonment in cases where such circumstances did 
not exist. 

History of the It is curious to observe, in the history of this rule of con- 

t^*c.**^ struction, the steps by which an established doctrine is over¬ 
turned. Lord Loughborough, we have seen, first departed from 
it, founding that dopai-ture upon a circumstance which furnished 
no real distinction, but at the same time with an anxious recog¬ 
nition of its authority (r). Sir W. Grant in BanieU v. Daniell («), 
probably disapproving of tho reasoning which led to the adoption 
of tho rule, as Avell as of tho distinction which had been en¬ 
grafted on it, applied the principle of the exception to a case 
not warranted by tho terms of the former decision; and 
although he did not treat the established rule with the same 
professions of reverence and submission as Lord Loughborough, 
yet, by placing his own case upon special groimds, impliedly 
bowed to its authority. In Neicton v. Ayscough (t), however, he 
went a step further, and, while he applied Lord Loughborough^8 
construction in Brograve v. Winder to an exactly similar case, 
boldly denied the existence of any contrary rule of interpreta¬ 
tion. Its overthrow, we shall find, was completed in a subse¬ 
quent case, remaining to be stated, in which another learned 
Judge not only disavowed the rule, the foundation of which had 
been thus gradually sapped, but confidently laid down an oppo¬ 
site doctrine. 

(r) See ante, 728. (<) Ante, 728. 

(«) Ante, 730. 
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The case here referred to is Cripps v. WolcoU (//), whore the 
testatrix gave and appointed her real and personal estate, in 
trust for her husband for life, and after his decease directed 
that her personal estate should bo equally divided between her 
two sons A. and B., and C. her daugliter, and the surrii'ors or 
survivor of them^ share and share alike. A. died in the lifetime 
of the husband ; B. and C., as the survivors at his death, 
claimed the whole. Sir J. Leach said, “ It would be difficult to 
reconcile every ease upon this subject. I consider it, however, 
to be now settled, that if a legacy bo given to two or more, 
equally to be divided between them, or to the survivors or sur¬ 
vivor of them, and there bo no special intent to be found in tho 
will, the survivorship is to he referred to the. period of division. If 
there is no previous interest given in the legacy, then the period 
of division is the death of the testator, and the survivors at his 
death will take the whole legacy. This was tho case of Stringer 
V. Phillips {x). But if a previous life estate he given, then the 
period of division is the death of the tenant for life, and the sur~ 
vivors at such death ivill take the whole of the legacy. This is the 
principle of the cited cases of Russell v. Long {y), Daniell v. 
Daniell (c), and Jenour v. Jenour {a). In Bindon v. Lord 
Suffolk (i), the House of Lords found a special intent in the 
will, that the period of division should be suspended until tho 
debts were recovered from the Crown, and they referred tho 
survivorship to that period. The two cases of Roebuck v. Dean 
and Perry v. Woods, before Lord Rosslyn («), do not square with 
the other authorities. Here there being no special intent to he 
found in the will, the terms of survivorship are to he referred to the 
death of the husband who took a previous estate for life.” 

Although this seems to have been at the time a very bold 
decision, involving as it did direct opposition to no less than 
nine oases (one decided by the House of Lords {d)), and although 
it is to be regretted, that the actual state of the authorities was 
not brought to the attention of the learned Judge, yet the rule 
of construction which he propounded seems to bo so reasonable 
and convenient for general application, that it is not surprising 
that subsequent Judges have been favourably disposed to its 
adoption, as will appear by the cases about to be stated. 

(u) 4 Mad. 11. See Broume v. (&) Ante, 721. 

Lord Kmyon, 3 Mod. 410. (c) Ferry v. Woods was decided by 

(x) This is not correct; sec ante, 722. Lord Alvmley. 

m Ante, 726. (d) TTibon v. 3B. P. O.Toml. 

( 2 ) Ante, 730. 196. 

(a) Post, 738. 
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Thus, in Blewitty. Eoherts (c), where a testator gave an annuity 
to his wife for life, and directed that after her death the annuity 
should be equally divided between his children (naming six) or 
the survivors or survivor. SirZ. Shadwcll held that such of the 

I 

legatees as survived the widow were entitled in equal shares (/). 

The construction adopted in this case seems to agree with and 
to be supported in its full extent by the earlier case of Pope v. 
Whitcomhe (</), which is another important authority for the 
general rule which refers survivorship to the period of dis¬ 
tribution. The testatrix gave the interest of the residue to her 
brother, during his life, and after his death she gave the residue 
to her executors, in trust for four persons by name, and the 
survivors and survivor of them, share and share alike, to be paid 
to them respectively when they should attain twenty-one, with 
interest in the mean time. Of these four persons, two died 
during the life of the brother : Lord Eldon held that tliey did 
not take vested interests in any part of the residue, but that the 
whole belonged to the two survivors; such being, in his opinion, 
the intention of the testatrix. 

[So in Neathway v. Reed {h), where a testator bequeathed the 
interest of his funded property to his sister for her life, and 
after her decease such property to bo equally divided between 
her surviving children: in another port of his will he had, 
amongst other legacies, made an immediate bequest to his 
sister’s surviving children of 30/. each. Lord Cramcorth with 
K. Bi 'lice and Turner, L.JJ., decided that the word “ surviving” 
in the former bequest referred to the sister’s death. The L. C. 
said, “ According to the old principles of law the rule was that 
the period of vesting should be at the moment of the testator’s 
death. Now, however, in putting a construction on the word 
‘ surviving ’ reference is had to the intention of the testator as 
discoverable from the whole will. In my opinion when an 
estate is given to a person for life, and after his death to his 
surviving children, those only of the children who survive the 


(«) 10 Sim. 491, 4 Jur. 601, 9 L. J. 
Ch. 209; [affirmed by Lord Cb/ttviAam, 
Cr. & Ph. 274; but as he held the 
children entitled for life only (as to 
which sec Beta v. CuUetif L. K., 6 Ch. 
235), was not the Burrivorsliip inde* 
finite P See post. 

(/) See also Oihha v. Tail, 8 Sim. 32, 
wmith however was based on the autho¬ 
rity of Brograve v. Winder and that 
cl^ of oases; Wordsworth v. Wood, 
ante, p. 731.] 


h) 3 Russ. 124. 

[(/t) 3 D. M. & Q-. 18. See also Wil- 
liams V. Tartt, 2 Coll. 86; Eaton v. 
Barker, ib. 124; Buckle v.- Fawcett, 4 
Hare, 6.36; Jfesketh v. Magennis, 27 
Beav. 395; Young v. Davies, 2 Dr. & 
Sm. 167; Thompson v. Thompson, 29 
Bear. 664; Whitton v. Field, 9 Beav. 
368; Taylor v. Beverley, 1 Coll. 108; Be 
Pritchard^s Trusts, 3 Drew. 163. The 
three last oases were aided by context. 
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[tenant for life "will take.” And Sir G. Turner observed that if chap, xlvii. 
the gift had been to the sister for life and after her decease to Siirvivonliip 
“her children” without the word “surviving,” the children 
living at the testatrix’s death would have taken: that some Hbution. 
effect must be given to the word “ surviving,” and that it must 
mean surviving the sister (*). The Court also thought their 
decision could not be influenced by the fact that in the im¬ 
mediate bequest the same word must have a different meaning; 
for in that place there was no other meaning which it could 
have (A;). 

Sir G. Turner’s observation is applicable only where the gift 
is to a class, or to individuals as joint tenants. But it is not to 
be understood as confining the rule to such cases. In Cripps v. 

Wolcott itself and other cases already noticed the gifts were to 
individuals as tenants in common; and in Hearn v. Baker (/) 
where a testator gave all his estate and effects to his wife for life, 
and after her death bequeathed a sum of stock to his five cousins 
(naming them) or the survivors of them as tenants in common; it 
was held by SirlT.P. 7Fbo«/,V.-C.,that “ survivors” had reference 
to the death of the widow, and that one cousin who alone sur¬ 
vived her was entitled to the whole fund. So in Vorley v. 

Richardson {m) where there was a general bequest in trust for 
the testator’s wife until his youngest child should attain twenty- 
one, and on that event happening to be divided amongst his 
said wife and all his children (naming them) as tenants in 
common, idth benefit of survivorship ; it was hold that the words 
of survivorship being connected with the period of division must 
primS- facie be taken to refer to that period. 

So where the income of personal property is bequeathed to 
several persons for life, and after the death of all to their sur¬ 
viving children, those children alone take who are living at the 
death of the last surviving tenant for life (»). And where the 


[(t) See also He CrawhaWs Trusts, 8 
D. M. & a. 480. 

(A;) See also Yottug t. Davies, 2 Dr. & 
Sm. 167, 170, and more fully 32 L. J. 
Ch. 372; alro Salisbury v. Petty, 3 
Hare, 86, 93; and cf. Gooch v. Slater, 3 
Jur. N. S. 881, where the phrsiso 
“with benefit of surrivorship’’ used 
with reference to four different gifts, 
some immediate and others not, but 
all vested, was referred to testator’s 
death in every instance. 

(0 2 K. & J. 383. 

\m) 8 D. M. & G. 126; also Naylor v. 


Robson, 34 Bcav. 671. 

(») Stevenson GuUan, 18 Bcav. 690. 
See also per Wood, V.-C., Re Hopkins' 
Trusts, 2 H. & M. 411. Gummoe v. 
Howes, 23 Beav. 184, 192, is not incon¬ 
sistent with the rule. The gift was to 
A. and B. for their Uves as tenants in 
common; and in case of the death of 
either without issue, to the survivor; 
but if either should die leaving issue, 
her share was given to her children: 
and after the death of both the whole was 
to be conveyed, transferred, or paid to 
the heirs of their bodies (construed 
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OHAP. XLVII. 


Result of the 
oases as to 
persoualty. 


If tenant for 
life dies 
before testa¬ 
tor, death 
of tho latter 
is the iieriod. 


Distinction in 
regard to real 
estate re¬ 
jected. 


[gift is to A. for life, and at his death to B. for life, and at his 
death to the surviving children of C., only those children are 
entitled who are living at the actual period of distribution, 
whether A. or B. dies last (<?).] 

In this state of the authorities one scarcely need hesitate to 
affirm, that tho rule which reads a gift to survivors simply as 
applying to objects living at the death of the testator, is confined 
to those cases in which there is no other period to which sur¬ 
vivorship can be referred; and that where such gift is preceded 
by a life or other prior interest, it takes effect in favour of those 
who survive the period of distribution, and of those only. 

[If tho tenant for life dies before tho, testator, the death of 
the latter, as the period of actual distribution, will also ^ bo 
regarded as tho period of survivorship (p). 

Tho same principle is clearly applicable where there is no 
prior particular bequest, but the gift to tho legatees among 
whom tlie survivorship is to take place includes of the pre¬ 
scribed class who may come into existence before a stated period. 
Thus, if a testator make a bequest to all the children of A. who 
shall bo bom in their father’s lifetime or within nine months 
after his death, as tenants in common, with benefit of survivor¬ 
ship ; those only who survive their father or the nine months 
named are entitled to a share (( 7 ).] 

But the cases of Garland v. Thouas, Edwards v. Si/monSy and 
Doe V. Drif/g (the last decided after Cripps v. Wolcott) y made 
it doubtful whether this rule applied to devises of real estate. 
It is difficult to discover any ground for making them the 
subject of a different rule, unless a reason can be found in the 
greater tendency in devises of real estate towards a vesting of the 
interests of tho devisees. [The distinction was repeatedly pro¬ 
nounced to be unsound (r); and at length, in Re Gregson*8 


[children) nhare and share alike, or to 
tho Burvivors or survivor of them: but 
if A. and B. should die without chil¬ 
dren, then over. It was hold that a 
child of A. which survived its parent 
but died before B. was entitled to a 
share. In fact, tho gift over after the 
death of both which, standing alone, 
might have given B. a life interest in 
the share of A. after her death, and 
have pointed out the death of B. as the 
erioa of survivorship for all the chil- 
ren, was explained by the previous 
gift over, on we death of eadi parent, 
of her share to her children; so that 


survivorship in the several families was 
referred to a different period for each 
family. 

( 0 ) Knight V. Toole, 32 Bear. 648; Te 
Fox*8 IViU, 36 Beav. 163; Howard v. 
Collins, L. R., 5 Eq. 349. But see 
Hrakeford v. Jhaheford, 33 Beav. 43. 

(p) Spurrell v. Spurrell, 11 Hare, 
164. 

{q) Hodaon v. Mickletkwaite, 2 Drew. 
294. See also Blewitt v. Roberts, Or. & 
Fh. 274, 283 (as to the 1001. annuity); 
Davies v. Thorns, 3 De G-. & S. 347. 

(r) Wordsworth v. Wood, 1 H. L. Ca. 
129; Suckle v. Fawcett, 4 Hare, 536. 
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(s), it was held by K. Bruce and Turner^ L. JJ., to he un- chap, xitii. 
tenable. There a testator devised real estate to his wife for life, 
and on her death “ to be shared share and share alike amongst 
the following persons, or the survivors of them, vw.” (naming 
them); and it was decided that the question being one of con¬ 
struction, and of the testator’s intention, a forced interpretation 
could not bo put on the words in order that the remainder might 
by early vesting escape the liability to destruction and other in¬ 
conveniences of tenure incident to contingent remainders: and 
that here, no less than in the case of personal estate, survivorship 
must bo referred to the death of the tenant for life. 


The rule in Cripps v. Wolcott is not only settled, but is one Rule in 
which the Court never seeks to evade by slight distinctions. nPiK7yielda 
But, of course, it must yield to a context clearly indicating a 
contrary intention (^). Thus, in Shailcr v. Groves {u), where a tes- ijij, surviving 
tator bequeathed 1,000/. stock to his wife for her life, at her de- ijrotheraor 
cease one-half of the produce to bo received and divided amongst tution) to 
his surcivimj brothers and sister or {v) their issue, share and 
share alike. Sir J. Wiyram decided that the word “ surviving ” 
had reference to the testator’s death, lie said: “It is clear that 
the testator must have intended a period of distribution later 
in point of time than the gift of the subject of distribution, and 
that he intended to substitute for the primary objects of his gift 
the issue of such of them as should die between the time of tlie 
gift and the time of the distribution.”—“The fund must bo 
di^ded in equal parts among the brothers and sisters surviving 
at the death of the testator. The issue of those who died in 


the lifetime of the tenant for hfo leaving issue will take the 
shares of the parents for whom they are substituted ” (a?). 


[(«) 2 D. J. & S. 428, rovorsing Wood, 
V.-C., who yielded to the authorities, 
33 L. J. Ch. 531. Sir E. Sngden alyo 
had treated Poe v. lYiffff as a binding 
authority, see 1 D. & War. 499. 

It) Sey>er Wood, V. -C., 2H. &M. 414. 

Ch) 6 Hare, 162. 

\v) The report 6 Hare ^ves *^and 
their issue.'’ But 11 Jut. 485 and 16 
L. J. Ch. 367 give “ or,” and the 
hriofs of counsel m the cause (now in 
the Editor’s possession) agree with 
them. These latter reports however 
differ from 6 Haro in a still more re¬ 
markable manner: for they represent 
the decision to have been, that the 
word “surviving” reforr^ to the 
peoiod of distribution; and the decree 

J.—^\'OL. II. 


i.<t drawui up in accordance with this 
latter view. But Mr. Hare’s report of 
the judgment is probably correct; the 
word “their” being of equal force witli 
the wal’d “them” in Tytherkigh v. 
Harbin, 6 Sim. 329, and Gray v. Gar- 
man, 2 Hare, 268. Sec also Sir J. K. 
Bruce'» judgment in Kidd v. North, 3 
D. M. & Cr. 951, 2ud x>aTagra 2 >h. 

{x) See also Ee Uopicina' Trust, 2 H. 
& M. 411; Evans v. Evans, 25 Beav. 81. 
As to the assuinx)tion in the latter case 
that “death without issue” meant 
death in the lifetime of the tenant for 
life, see Olivant y. Wright, 1 Ch. JD. 346, 
post Ch. XLIX. And see and consider 
Blacktnore v. Snee, 1 De G-. & J. 465. 

3 B 
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CHAP. xtvn. [So in Eogen v. Towsey (y), wliere a testator bequeathed to 
each of his two sisters the interest of 5,000/. stock for her life, 
and as each died the said stock to be equally divided between 
the testator’s nieces A.,B.,0., D. and E., or the surmore of them: 
he bequeathed one moiety of the residue to A., and the other 
moiety equally between B. and C. “In case his niece C. should 
not survive him, her children” to stand in her place, “and the 
same of any other of his nieces who might marry and leave 
children.” The same Judge, assuming the general rule to bo 
as stated in Cripps v. Wolcott, held that the last clause shewed 
a special intent on the testator’s part to refer the word “survivors” 
to his own death.] 

It is to be observed, that where the gift to survivors is to take 
effect upon a contingency, none of the reasoning (infirm as that 
reasoning is) upon which it was hold to refer to survivors at the 
death of the testator applies; for it cannot for an instant bo 
contended that a tenancy in common is inconsistent with such 
a qualified survivorship. The ouly question,* therefore, in such 
a case is, whether the gift was meant to extend to survivors in¬ 
definitely (i. 0 . whenever the contingency should happen), or is 
restricted to survivorship within a given period after the testator’s 
decease. 

* 

eSn^^tothe Jenour v. Jenour (s), whore a testator bequeathed 

death of the 400/. long anns. to his sister for life, and declared that 200/. 

should be his brother’s for life if ho survived his sister, and after 
his decease should bo equally divided between his two nephews 
J. and M., and ga to the survivor of them in case his brother should 
leave no lawful issue; if ho should, such issue should be in place 
of their father with regard to the said annuities. The sister 
and brother having both died in the lifetime of J. and M., M. 
claimed to be absolutely entitled to a moiety. The question 
seems to have been whether survivorship was indefinite, or refer¬ 
able to the death of the surviving legatee for life. Sir W. Grant, 
observing that ho was always indisposed to indefinite survivor¬ 
ship, adopted the latter construction; that is, that the legatees 
should take absolutely if living at the death of the tenant for 
life; if then dead leaving issue, then the issue to be entitled in 
the place of their parent. On appeal Lord Eldon was of the 
same Opinion. 

[(y) 9 Jur. 676; at, Bouveriey. Bon- (s) 10 Ves. 662. [See alBoJ9trtf v. 
rerie, 2 Phil. 349.] Swaks, 2 Jur. N. S. 278. ] 


Hnle where 
gift to BUT* 

vivors is 
contingent. 
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In JRoe d. She&rs v. Jeffery (a) it seems to bave been taken for 
granted that an executoiy limitation for life, to certain persons 
or the survivors, was not confined to survivors at the happening 
of the contingency; hut, as the devise had not at the death of 
the object fallen into possession, it docs not appear whether sur¬ 
vivorship was considered as indefinite, or as restricted to this 
period. The devise was to A. for life, remainder to B. in fee; 
but in case B. should depart this life and leave no issue, then 
that the premises should return unto E., M. and S., or ihe sur¬ 
vivors or survivor of theniy equally io he divided heticcen them. E., 
M. and S. survived the testator, but one of them died in the 
lifetime of A., but after the contingency had happened by the 
death of B. without issue. 

The two surviving tenants for life recovered the property, on 
a different point of construction {h) ; and no objection seems to 
have been made to their claim to the entirety, on the ground 
that the limitation to survivors was restricted to survivors at the 
death of the testator, or at the happening of the contingency, 
[Indeed, considering that the estates in the first instance devised 
to E., M. and S. were for life only, it is probable oven if the 
question had been raised, that the survivorship would have been 
hold indefinite, so that whenever either of them died the sur¬ 
vivors would take his share as a remainder; i. e. “ survivor” 
would have been read not as referring to any particular event, 
but in its natural sense (c) of that individual who, out of several 
individuals named should turn out to bo the longest liver.] 

But in Doe d. Lifford v. Sparrow (d) an executory limitation 
to survivors was held to refer to the death of the testator (the 
devise being to A. and B. in fee as tenants in common, and in 
case of the death of either without cliildren to the survivor); 
but this construction was aided by the context, particularly by 
a gift over of the entire property, in case both the devisees were 
dead at ihe time of the decease of the testator without children, 
from which the Court inferred, that in tlie clause in question, 
he contemplated death at the same periqd. 

[But where the original remainder is in terms limited upon 
the happening of an event (as attaining twenty-one), the non- 

fa) 7 T. B. 689. Adams, 22 Bcay. 266; and sec analo- 

U) Ante, 613. gous cases, Smart ▼. Clark, 3 Buss. 366; 

[(«) See TOrliOtd Weathury, Taaffey. Tilson v. Jotiea, 1 R. & My. 663; Bowen 

Ctmmee, 10 H. L. Ca. 78; also Maden v. t. Seoweroft, 2 Y. & C. 640; all stated 

Taylor, 46 L. J. Ch. 672; Nevill t. post, Ch.’XLYIII., ad fin.] 

Boddam, 28 Beav. 664; Saddelaey v. (d) 13 East, 369. 

3 b2 
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restricted. 
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[happening of which occasions the gift over, survivorship is almost 
necessarily referable to that event, whenever it happens (d). 

And generally if there is no special ground for restricting 
it, a gift to survivors on a contingency would seem to extend to 
survivors indefinitely, i. e. whenever the contingency happens. 
It will appear in the next chapter (e) that if there be a gift to A. 
for life, remainder to 13., and if 13. dies without children then to 
C., the gift over prima facie takes effect whether the contingency 
happens before or after the death of A.: and although, where the 
remainder is to sevcralj with a gift over to survivors, words are 
frequently used which import a final division of the property 
and a closing of the trust at the death of the tenant for life, so 
as to restrict the operation of the gift over to that period (/), 
yet if there arc no restrictive words, it would seem to follow 
from the rule referred to that “survivors” in this gift over 
means living when the contingency happens, whenever that 
may be {< 7 ). 

Even assuming that a gift to survivors upon an express con¬ 
tingency is to be restricted to the period of the prior estate, so 
that those who survive that period take indefoasibly, the ques¬ 
tion still remains whether they iic(>d so survive, or whether it is 
sufficient that they are living when the contingency happens. 
The cases will bo found to favour the latter position. 

Thus, in Crowder v. Stone {h)y already stated. Lord Lyndhtirat 
decided that the shares which became subject to the operation of 
tho bequest to the survivor and survivors were divisible among 
such of the legatees as were living at the time when the events 
happened on which the shares were to go over respectively. 

So, in llright v. Rowe (<), also stated above, it must have been 
assumed that the survivorship intended was a survivorship at 
the time when the several contingencies happened; since other¬ 
wise the M. E. could not have decided (as he did) that the 
personal representative of the child who died without issue in 
1829, before the shares became payable, was entitled under the 


[(ti) Carver v. Suraess, 18 Bcav. 641, 
7 D. M. & (J. 97. 

(c) O'Mahomy v. Burdett, L. R., 7 
H. L. 388. 

(/) Olivant v Wi ight, 1 Cb. D. 346. 

(^) This ■would seem to be tho rule 
where the oriffmal gift is immediate, 
see per'liord Uatherley, Bowers v. 
Bowers, L. R., 6 Ch. 244, 247. In 
Clark V. Henry, L. R., 11 Eq. 222, 
6 Ch. 688, the prior legatees were “to 


have the control" of their shares at 
twenty-five, survivorship was therefore 
referred to that age. 

(/«) 3 Russ. 217, ante, 691. Marriott 
V. Abell, L. R., 7 £q. 478, is contra, 
Bed qu. 

(t) 3 My. & E. 316, ante, 711. See 
also Ranelagh v. Ranelagh, 2 My. & K. 
441, ante, 692; Fletcher v. AAbttmer, 
1 B. C. 0. 497 (where the point appears 
to have been assumed). 
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[gift to “ survivors’* to an interest in the share of the child who 
died in 1826. 

And in Ive v. King (/;), where n testator .devised and be¬ 
queathed property to his wife for life, remainder to trustees in 
trust to sell, and gave one moiety of the proceeds to his wife’s 
sister and brothers (naming them), as tenants in common; “and 
in cose of the death of any or either of them (which was held to 
moan death before the wife, as expressed in the gift of the other 
moiety), then their respective shares to their children, if any, and 
if not, then to the survivors of them, share and share alike.” 
A., one of the brothers, died a bachelor before the testator in 
the wife’s lifetime; and it was held by Sir J. Jiainillg, M. 11., 
that another brother, who survived A. and the testator, though 
he afterwards died in the wife’s lifetime, was entitled under the 
gift to survivors to participate in the share of A. 

It seems also that where the remainder is, not to several or the 
survivors (as in Cripps v. iro/cofl), hut to several, and ifnng of them 
die before the tenant for life, to the survivors, it will be hold to 
mean survivorship inter se and not at the death of the tenant for 
life. Thus in White v. Baker {1), a sum was given in trust for A. 
for her life, and after her death in trust to pay the sum to 13. 
and C. in equal shares, and in case of the death of either of them 
in the lifetime of A., then in trust to pay the whole to the sur¬ 
vivor of them the said 13. and C., his executors, administrators 
and assigns. It was held by Lord Campbell^ with K. Brace and 
Tarner^ L. JJ,, that on the death of B. in the lifetime of A. tlio 
whole vested absolutely in 0., not liable to be divested if he 
afterwards died in the lifetime of A. Sir G. Turner said, “ Where 
there is a bequest to A. for life, and after his death to 13. and C. 
or the survivor of them, some meaning must of course be attaelied 
to the words ‘the survivor.’ They may refer to any one of 
three events: to one of the persons named surviving the other; 
to one of them only surviving the testator; or to one of them 
only surviving the tenant for life: and in the absence of any 
indication to the contrary they are taken to refer to the last 
event, as being the most probable one to have been referred to. 

[(A) 16 Beav. 46,57. Note that tho 7 Hare, 38. 
alternative gift to children, not being (/) 2 D.F. & J. 55, reversing 
“ in case any brother should leave chil- M. B., 29 L. J. Ch. 577, 6 Jur. N. S. 
dren,” did not assist tho construction. 209, whose previous decision in Cam- 
Note also that “survivors” was held bridge v. Boue, 25 Beav. 409 (“ the 
to denote a claea^ i. e. to include none sliare of each W’lio shall die to be di- 
who did not also survive tho testator, vided among the survivors”) appears 
16 Jut. 491; but see Willetts v. Willetts, to be discremted by this reversal. 
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[But where, as in the present case, the bequest is to A. for life 
and after bis death to B. and 0., and in case either of them dies 
in the lifetime of A., the whole to the survivor, it is plain that 
the words in their natural import refer to the one surviving the 
other; and the question is not to which of the events above 
mentioned the testator intended to refer, but whether there is 
any context to alter the ordinaiy meaning of the words which 
he has used.” lie also thought the case was made stronger by 
the words “his executors,” &o.being added to the gift in favour 
of the survivor {m ); in which ho agreed with Lord Campbell. 
But ho added that the case needed no such support, and he 
“ preferred deciding it upon the more general ground.” 

Both Judges pointedly approved of Scurjicld v. Hoices (a), and 
treated it as directly in favour of their decision. There the be¬ 
quest was to A. for life, and after her decease to her two chil¬ 
dren share and share alike, but if either of them should die 
before the decease of their mother, the whole to the survivor of 
them (c). Both died in A.’s lifetime, and it was held that the 
legacy belonged to the personal representatives of the survivor. 
It seems, therefore, that White v. liaher cannot fairly bo said to 
have turned on the particular language of the will {p). 

The construction which reads survivors as those who are living 
when the contingency happens is confirmed if the gift to them 
is in the alternative with another which clearly points to that 
time; as, whore the shares of any of the original legatees in 


[(m) As contrasted (it may bo pre¬ 
sumed) with their nbseuco - from tho 
original gift to tho two. 

(>i) 3 B. 0. C. 00. Sec also per Shad- 
trcll, V.-C., Antrohua v. Jladgaou, 16 
Sim. 460. But this was heard us a 
short cause, and tho successful party 
being legal ropreseutativo of both 15. 
and G. was entitled imacunquo via. 

(«) Thowoixia “of tnem” arc supplied 
from R. L., 6 Jur. N. S. 692. But 
Lord Campbell statcMl the caso without 
them, and in other cases they ax>pear 
not to have weighed in favour of sur¬ 
vivorship inter sc. 

(/>) See, however, per Wood, V.-C., 
L. K., 1 Eq. 298. Upon the question 
discussed in the text frequent reference 
is made to a Scotch case of Young v. 
Jtobei-taon, 4 Maoq. 314, 337, 8 Jur. N. 
S. 826, whore the testator (or truster) 
gave the* residue of his estate in trust 
for his wife for life, and '' to pay the 
same after the death of the longest 
liver of me and my said wife to and 
among’* six persons (named); “ de¬ 


claring that if any of them shoxild die 
without leaving issuo before his or her 
share vest in tho party or parties so 
deceasing, tho samo shall belong to and 
be divided equally among tlio survi¬ 
vors of” tho six. A., one of the six, 
died without issue; afterwards B., 
another of them, died leaving issue ; 
then tho wife died. It was held in 
D. P, that B. took no part of A.’s share. 
But none of tho English cases in point 
were cited, nor was tho question de¬ 
cided in them alluded to, tho only con¬ 
test being whether “ survivors” meant 
living at the death of tho testator (as 
had been decided in Scotland) or at the 
death of tho wife, and no third con¬ 
struction being suggested. Strictly tho 
decision bears only upon Scotch law; 
and although tho Scotch and Englidi 
rules on the subject were treats as 
identical, it is submitted that the case 
ought not to be considered as having 
sub silentio overruled the English de¬ 
cisions. 
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[remainder are given over in case of their death kaviny issue to 
such issue, but if they leave no issue, then to the survivors {q). 

There is perhaps some difference between a gift to survivors 
of the whole fund and a gift to survivors of the share of the de¬ 
ceased legatee. In the former case the point of new departure 
is the death of the tenant for life, in the latter the death of the 
legatee. The former is therefore more favourable than the latter 
to reading “survivor” as “living at the death of the tenant for 
life.” But in ^citrfieM v. Hours and Uliife v. Balr)\ although 
the gift was of the whole, and not of the share, “ survivor” was 
held to mean him who outlived the other legatee. In fact no 
such distinction has ever been judicially noticed; and the ratio 
decidendi in White v. Bahcr would seem to leave it little room 
to operate. It is therefore doubtful how far Watson v. England (r) 
can now be regarded as an authority. In that case a testatrix 
having a power to appoint a sum of 1,500/. appointed it to her 
husband for life, and after his death to bo equally divided among 
the five daughters of her sister: if any of the said daughters 
should die in the husband’s lifetime leaving issue, such issue to 
take their mother’s share; but in case any of them should die 
during the husband’s lifetime without issue, then “ the said sum 
of 1,500/. shall be divided, share and share alike, amongst the 
surviving said daughters.” It was held by Sir L. Shadnrlly V.-C., 
after some fluctuation of opinion, that the liusband’s death was 
the time to which survivorship Avas to bo referred. 

The sense of survivorship inter so is excluded whore the 
vesting of the remainder or other future gift is originally post¬ 
poned to the death of the tenant for life (s), or other future 
event (/). So, where there Avas a gift for life, with remainder 
in fee to three persons by name, and “ in the event of the death 
of either in the lifetime of” the tenant for life, his share Avas to 
“ be transferred to the survivors, and, if only one should be Iking^ 
then to him or her so survivingit was held that this was not 
a suridvorship among the remaindermen, but had reference to 
the death of the tenant for life (m). In this case the concluding 
words seem to point clearly to one fixed period. And a similar 
consideration may probably explain another case (r) where, 


CHAP. ZLVn. 


Distinctioii 
between gift 
over of 
“share” of 
deceased 
legatee, and 
gift over of 
whole fund. 


Wliat ex¬ 
cludes the 
sense of sur¬ 
vivorship 
inter sc. 


C(?) Wilmotv. FUwitt, 11 Jur. N. S. («) Littlejohns Eousehold, 21 Beav. 
820. Qa. whether Cambridge y. 29. 

26 Bear. 409, ante, p. 741, n. (2), is not {x) Page v. Eay^ 24_ Beav. 323; but 
inconsistent with this ease also. as the successful claimant was legal 

M 16 Sim. 1. personalreprescntativeof all three, the 

(«1 SeeBswj; v. 30 Beav. 626. point here considered did not require 

lEq.295. decision. 
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CHAP. xLvii. [after a life interest, the gift was to three persons by name, in 
equal shares ** or in case of the demise of each or either of them 
to he divided between the survivors or survivor or their repre¬ 
sentatives.” It was held that survivors meant living at the 
death of the tenant for life, and that as all three were dead, the 
original gift was not defeated. The words appear to mean, “to 
the survivors or survivor if any, but if none then to the repre¬ 
sentatives of the original legatees,” which must necessarily have 
reference to one fixed point. So if there be a gift over of the 
whole in case aU the legatees (amongst whom survivorship is to 
take place) should die before the tenant for life, those only who 
survive him will take, since the final gift over explains what 
is meant by the indefinite terms of survivorship previously 
used (y). 

It is inevitable that the meaning of a word which is so abso¬ 
lutely dependent on the context for any meaning at all should 
sometimes have to bo spelt out from ambiguous expressions. 
Thus in Maddison v. Chapman (s), where a testator gave all his 
property in trust, Tipon his younger daughter attaining twenty- 
one, to be valued and divided into three equal parts without 
selling the land; one part to be for his wife and another for 
each of his two daugliters, and at the death of his wife her shore 
to be divided between the daughters; with a proviso that if 
either daughter should die before a divimn of the property ^ovi\.6. 
have been made as directed, leaving no surviving issue, then the 
part of the deceased should bo given to her surviving sister; but 
if either of them should die and leave surviving issue, then her 
part should be equally divided amongst her surviving children; 
and until the younger daughter attained twenty-one the income 
was to be applied for the benefit of the wife and daughters. 
Both daughters died unmarried before the widow, the younger 
under age; and it was held by Sir W. TFood, V.-C., that there 
was no survivor within the proviso, and that the original gift to 
the daughters, which he held to be vested, remained intact. 
Where there is a gift to A. for life, he observed, and after the 
death of A. to B. and 0. and the survivor of them, the testator 
must, in the survivorship clause, be conceived as contemplating 
personal enjoyment by the person indicated; survivorship is 
therefore referred to the period of possession. In the event of 
both dying before the period of division, the testator could have 

[(tf) Daniel t. Gosset. 19 Beav. 478. Compare Bouverie Bouverie, 2 Phil. 349. 

(z) IJ. & H. 478. 
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[no reason for preferring the one who happened to he the longer chap. xivn. 
liver (fl), for ho did not know which it would be: there was no 
assignable motive for his giving the whole to that one, except tho 
improbable wish that the interest should be vested at the earliest 
possible period. In White v. Baher the L. J. had considered that 
the express words, “if either of them die in the lifetime of A.,” 
made a sufficient distinction. That decision had created some 
difficulty in his (the V.-C.’s) mind, when coupled with the line of 
oases down ioWagataff y. Croshy (i), before K. iJrjrcc, V.-C. (one 
of the judges who decided White v. Baher)^ and Page v. May {c). 

In the case before him, he added, there was no third person, 
tenant for life: the mother and daughters were the objects 
both of the original gift and the gift over. Until the younger 
daughter attained twenty-one, the benefit was given in one way, 
afterwards in another to tho same persons. There was, there¬ 
fore, no question of vesting tho interest at tho earliest time, so 
as to make it independent of a collateral event, such as tho death 
of a third person {d). Throughout, and particularly in tho ex¬ 
pression, “the part of the deceased shall be given to her surviving 
sister,” tho testator was looking at what was to be done when 
the younger child attained twenty-one; if at that time either 
daughter was dead, her share w'as to bo handed over to her issue, 
if any then surviving; if none, then to the other sister, if then 
surviving.] 

It sometimes happens that a testator, after giving to several Special gift to 
persons and the survivors generally, goes on to make an express pianato^ oV 
gift to survivors to take effect in a particular event, thereby prior general 
explaining the sense in which ho used tho word in tho former 
instance. As in Weedon v. Fell {e), where A. bequeathed a sum 
of money in trust for his wife for life, and after lior decease to 
divide the whole among his four children, share and share alike, 
and the survivors^ but not before they should have respectively 
attained twenty-one or days of marriage; for his intent was 
that, if any of his four children should die before twenty-one or days 
of marriage^ then his her or their share so dying should go and 
be equally divided among the survivors. It was hold that a child 

[(a) Bat here it was "if either die (<;) 21 Bear. 323, as to which vide 
leaving no issue.” sup. 743. 

(A) 2 Coll. 746, ante, Vol. I, p. 829. \d) But turned wholly 

The bequest was in the form first put on tho " natural import” of the words 
by Sir O. Turner^ viz. to several “ and used.] 

the survivors or survivor of them.” (e) 2Atk. 123. [See also Aoyrrs v. 

Towaey, ante, 738.] 
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CHAP. xivn. attaining twenty-one was entitled though she died in the life- 
time of her mother. 


Survivorship 
referred to 
majority in 
preference to 
another event. 


Where the time of distribution depends upon the happening 
of two events, one of which is personal, and the other is not 
personal, to the legatees (os where the gift is to children attain¬ 
ing twenty-one, and the distribution is postponed until the 
youngest object attains that age [or until the death of a pre¬ 
vious legatee for life]), the Court strongly inclines to construe a 
gift to the survivors as. referring to the former event exclusively, 
in order to arrive at what is considered to be a more reasonable 
scheme of disposition than that of rendering the interests of the 
legatees liable to be defeated by the event of their dying before 
the time to which, for some reason irrespective of the personal 
qualifications of the legatees, the distribution was postponed. 

Thus, where (/) a testator devised certain leasehold property to 
his wife for life, then to his daughter for life, and at her death to 
her husband for life, and at his decease to a trustee upon trust to 
receive the rents for the benefit of all the children of the daughter. 
The testator then proceeded thus :—“ And my further will is, 
that my said trustee shall from time to time, as the rents become 
due, pay unto such child or children a just proportion of such 
interest as they shall arrive at their age of twenty-one years, and 
to place the interest of the infants’ shares in consols, for their 
own sole use and benefit, and so on alternately till the youngest 
child shall arrive at his or her age of twenty-one years, and then 
all the said children or the siirvicors of them to be let into full 
possession of all the said estates, share and share alike.” The 
question was, at what time the interest of the children vested. 
Sir J. Lcachj M. E., observed that the Court would not, unless 
forced by the plainest words, adopt a construction by which the 
interest of a child of full age, and settled in life, would be divested, 
if he happened to die before the youngest child attained twenty- 
one : that here the word “ survivor ” admitted of another and 
more rational meaning, namely, surviving so as to attain twenty- 
one ; that, therefore, every ohild attaining twenty-one acquired a 
vested interest in his proportion of the capital; and that the 
children who died before attaining twenty-one took, during their 
lives, a vested interest in that proportion of the rents and profits 
which corresponded to their presumptive shares; but that such 
interest determined on their deaths. 


(/) Onaier v. J^her, 4 Bubs. 898. 
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[And in Tribe v. Newland (</), where a testator gave 3,000/. chap. xtvn. 
to his daughter for life, and after her decease in trust for her Survivorship 
children, share and share alike, to be paid to such of them as 
should be sons at their ages of twenty-one years, and to such of grcfcrenco to 
them as should be daughters at their ages of twenty-one years, tenant for 
or respective days of marriage, with interest in the meantime for l 
their maintenance, and with benefit of survivorship in the event 
of any of the said children dying without issue: it was held by 
Sir J. Parher^ V.-C., that the words of survivorship referred to 
the time of payment mentioned just before. lie thought they 
formed part of a sentence providing for what was to bo done in 
the meaniime^ until the shares became payable; and that the Court 
would not, without a much more clear indication of intention than 
was to be found in that will, adopt a construction which made the 
provision for children depend on the contingency of their sur¬ 
viving their parent; more especially where the testator had 
pointed out a period when the shares wore to be paid. 

Indeed, in Orozirr v. Fisher, it was held that the children who 
survived the tenant for life were not entitled unless they attained 
the age of twenty-one; a decision which, as it might exclude 
some of the children, may bo considered a pointed one. 

The case is plainer where, after a previous life interest, the 
gift in remainder is in the first instance to such ohildren as shall 
attain a given age; and there then follows a direction to pay at 
that ago “ with benefit of survivorshipsince the prior words 
being clear are not to bo controlled by an ambiguity in the sub¬ 
sequent expressions (h). 

In Salisbury v. LnmheiJ), where there was a gift over if no -byforco 

child attained twenty-one, this construction prevailed although onaeath^oTall 
there was no previous mention of that ago. A testator gave a ago. 
sum of money in trust for his five daughters, equally among 
them, and their respective children, to be placed out at interest 
with the approbation of each daughter as to her share; and ho 
directed that if any of the five should die, her share should bo 
in trust for her daughters and younger sons and the survivors and ' 
survivor of theni; and if there should be no such daughter or 
younger son, or all should die before Ucenty-one or marriage, then 

[(y) De G. & S. 236 ; see also (A) Jleid v.Tronhy, 14 Jur. 325. Sco 
Knight t. Knight, 26 Beav. Ill; Berry also Hodaon v. Micklethwaite, 2 Drew. 

V. Briant, 2 Dr. & Sm. 1; Be Johnaon'a 294. 

iSnuta, 10 L. T., N. S. 465; Comeck v. (i) 1 Ed. 465, Amb. 383. See also 
Wadman, L. B., 7 Eq. 80. Bouverie v. Bouverie, 2 Phil. 349 ; Alty 

V. Moaa, 34 L. T., N. S. 312. 
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CHAP. XLVn. 


Contraiy 
effect of gift • 
over on death 
of all before 
tenant for life. 


Gift to sur¬ 
vivors of a 
class, without 
previous gift 
to the class. 


Or under a 
fpft to A. for 
life, and at 
her decease to 
hor surviving 
children at 
twenty-one. 


To several as 
tenants in 
oommon for 


LIMITATIONS TO SURVIVORS. 

[over.; Ijoxdi Northington held that the words “survivors and sur¬ 
vivor” could only mean to give cross-remainders to the children 
before the devise over took place, i.e. before they attained twekty- 
one, and that after that age their shares were not divested by 
death in the mother’s lifetime. 

On the other hand, if the prior bequest is followed by a gift 
over on the death of all the previous legatees (among whom the 
survivorship is to take place) in the lifetime of the tenant for life, 
the death of the tenant for life is the period to which survivorship 
is to be referred (/). 

Again, in Turing v. Turing (»i), where a testator gave a sum 
of money to trustees for his wife for life, and after her death, in 
trust, as to one-fifth of that sum, for his daughter for lif^, and 
upon her demise the interest to be appropriated for the use of 
any hor child or children until they reached the age of twenty- 
one, and then the principal sum to he paid to the survivor or swr- 
vivors of the children of his said daughter, share and share alike: 
it was hold by Sir L. Shadicell, V.-C., that the word “survivors” 
related to the daughter’s death, and not to the children’s majority, 
lie distinguished Crazier v. Fisher, on the ground that there was 
in that case a clearly vested interest given at twenty-one, which 
the word “survivors” (rather ambiguously used) was not sufficient 
to divest. 

And in some other cases where the words of survivorship have 
not been distinctly connected with majority, they have been re¬ 
ferred to the death of the tenant for life, or the time when the 
youngest child attained majority, as the case required. 

Thus, in Uuffam v. JInhbard (w), where the gift was “to A. 
for life, and at her decease to hor surviving children when they 
should have attained their twenty-one years, share and share 
alike.” Sir J. Romilbj, M. II., said that Crazier v. Fisher was 
a peculiar case, and different from the one before him; and he 
held that only the children surviving A. took, according to the 
rule in Cripps v. Wolcott, that survivorship has reference to the 
period of distribution.] 

Where a gift is made to several persons as tenants in common 
for life, and the survivor, with a limitation over after the death 

[(/) Daniel v. Gosset, 19 Boav. 478; (w) 16 Beav. 579. Seo also Dopey. 

Fishery. Moore, 1 Jitr. N. S. 1011. Whitcomhe, 3 Kusb. 124, ante, p. 734; 

(m) 16 Sim. i39. Dorvilley. Wolff, 16 Sim. 510; Ilindy. 

Selby, 22 Beav. 373.] 
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o£ the survivor, indioating therefore unequivocally that the sur- obajp. xzva. 
vivor is to take a^ all events^ the testator is considered to refer n/e, and to 
to survivorship indefinitely, and not to survivorship at his own 

death. death of sur- 

Thus, in Boc d. Boncell v. Ahcy (o), where the testator devised 
'to his three sisters, for and during their joint natural lives, and 
the natural life of the survivor of thetn^ to take as tenants in common^ 
and not as Joint tenants; and after the determination of their 
respective estates, then to trustees during the lives of his said 
sisters, and the lifo of the survivor of them, to preserve contin¬ 
gent estates; and after the respective deceases of his said three 
sisters, and the decease of the survivor of them, then over; Lord Survivorship 
Ellenhorough observed that, to take as tenants in common is, 
correctly speaking, repugnant to taking with benefit of survivor¬ 
ship ; but if those words are understood to mean that they were 
to take it as tenants in common, which tliey might do with 
benefit of survivorship, then the only repugnance seemed to bo 
in the words “and not as joint tenants” {p). “I would,” ho 
said, “preserve the words ‘ to take as tenants in common.’ The 
words tenants in common are of a flexible meaning, and may 
be understood, that although they should take by survivorship 
as joint tenants, yet the enjoyment was to be regulated amongst 
them as tenants in common. The prevailing intention of the 
testator seems to have been, that the estate should not go over 
until the death of the survivor.” And Bayleii^Z,^ observed with 
great truth, “ A tenancy in common, with benefit of survivor¬ 
ship, is a case which may exist without being a joint tenancy, 
because survivorship is not the only characteristic of o. joint 
tenancy.” 

It is evident, that, by “ benefit of survivorship,” the learned Kemarks on 
Judge meant a gift to the survivor ; and his observation goes to 
this: that although survivorship is not an incident to a tenancy 
in common, yet an express gift to survivors is consistent with it. 

It is observable, however, that there was no express gift to the 
survivor, but the Court seems to have implied one (//). The 
principle, however, is the same. 

It remains to be observed, that, in devises of estates of in- 

(o) 1 M. & Sel. 428. common, -with an express or implied 

\p) But are not these words auscep- limitation to survivors, 
tible of the same explanation? Thor (^) This case may therefore be added 
were not to enjoy as joint tenants, with to those cited ante, Vol. I, p. 542. 
a right of accruer, but as tenants in 
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OEAP. XLVn. 


Words of 
severance 
confined to 
the inherit¬ 
ance. 


Limitation to 
survivor dis¬ 
regarded. 


Observations 
on tlie two 
lost cases. 


LIMITATIONS TO SURVIVORS. 

heritance, for the avowed purpose of reconciling words of 
division or severance with a gift to the survivor, the devisees 
have been held to ho joint tenants for life, and tenants in common 
of the inheritance in remainder. 

Thus, in Barl'cr v. Giles (;•), where the testator devised his 
real estate to bo sold to pay debts and legacies, and the surplus 
of the money arising from the sale to be laid out in lands, to be 
settled to the use^f J. and 11., and the surcicor of thcnij their 
heirs and assigns for over, equally to he divided hdiccen them^ share 
and share aliJee: it was held that they were joint tenants for life, 
with several inheritances, so that by the death of J. in the lifetime 
of the testator R. took the whole for his life, and the devise of 
the moiety of the inheritance lapsed. 

But in Blisset v. Cranwell («), where the testator devised to 
his two sons and their heirs, and the longest liver of theniy equally 
to he divided between them and their heirsy after the death of his 
wife; it was hold that though it was given to them and the sur¬ 
vivor, yet that the last words (namely, the words of division) 
explained what the testator meant by the word “ survivor,” that 
the survivor should have an equal division with the heirs of him 
who should die first. 

In Stones v. llenrtley {t) Lord Hardwicke recognized the au¬ 
thority of this case, and appUhd the same construction to a devise 
of the residue of the testator’s estate, “ to be equally divided 
among his three younger children, D., F. and M., and the sur-- 
vivor of theniy and their heirs for ever.” 

The objection to the construction adopted in the two last eases 
is, that it renders the gift to the survivor wholly inoperative. It 
is probable that the Courts at this day would incline to construe 
such gift as intended to provide for the event of any of the ob¬ 
jects dying in the lifetime of the testator, as in Smith v. Umdock (w); 
at any rate in such a case as Stones v. Ucurtky where there was 
no other period to which it could be referred. The other case, 
Blisset V. Cramcelly would raise the question (to which so consider¬ 
able a portion of the present chapter has been devoted) whether 
it meant survivorship at that time or the period of division. 
Barker v. Giles is distinguishable, inasmuch as the words of 
severance w’ere not, as in the other cases, necessarily applied to 

(r) 2 P. W. 280, 9 Mod. 167,14 Vin. dehey v. Adams, 22 Beav. 266.] 

487, 2 Eq. Ga. Ab. 636, afiimed on («) 1 SaJUc. 226, 3 Lev. 373. 

appeal 3 B. P.'C. Toml. 104. See also It) 1 Ves. 165. 

I'olkes V. Westsm, 9 Ves. 466; [Had^ («) 7 Taunt. 129. 
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.the estate for life. The authority of this case was recognized in 
Doe d. Litile^cood v. Green {x). 

[This chapter may, like the first section of it, he concluded 
with a caution. This word ‘ survivor,’ ” said Sir TF. P. JFoody 
V,-C., “ is certainly one that ought to he avoided hy any person 
who is not a consummate master of the art of conveyancing, for 
I suppose no word has occasioned more difffculty ” (y).] 

(;r) 4 M. & Wola. 229. 

(y) He Oregmi'a Tt-ust, 33 L. J. Ch. 632. 
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CHAPTER XLVIIT. 


WORDS REFERRING TO DEATH SIMPLY, WHETHER THEY RELATE 
TO DEATH IN THE LIFETIME OF THE TESTATOR. 

—♦- 


“ J« ease of 
the death, 
&c., to what 
period re¬ 
ferred. 


Where the 
bequest is 
immediate. 


If any die," 
held to meant 
in the lifetime 
of the testator. 


Where a bequest is made to a person, with a gift over in 
case of his deaths a question arises whether the testator uses' 
the words “in case of,” in the sense of at or frotUy and thereby 
as restrictive of the prior bequest to a life interest, i. o. as intro¬ 
ducing a gift to take effect on the decease of the prior legatee 
under all circumstances, or with a view to create a bequest in 
defeazance of or in substitution for the prior one, in the eveiit 
of the death of the legatee in some contingency. The difficulty 
in sucli cases arises from the testator having applied terms of 
contingency to an event of all others the most certain and 
inevitable, and to satisfy whieh terms it is necessary to connect 
with death some circumstance in association with which it is 
contingent; that circumstance naturally is the time of its 
happening; and such time, where the bequest is immediate 
(i. o. in possession), necessarily is the death of the testator, 
there being no other period to which the words can be referred. 

Hence it has become an established rule, that whore the 
bequest is simply to A., and in case of his death, or if he die, to 
B., A. surviving the testator takes absolutely {a). 

The case of Trotter v. Williams (6) appears to have carried 
this construction to a great length. J. S. bequeathed to A. 
600/., to B. 500/., and in like manner gave 600/. a piece to five 
others, and if any died, then her legacy, and also the residue of 
his personal estate, to go to such of them as should be then 
living, equally to be divided betwixt them all. The Court held 


(a) LowfeJd v. Stonrham, 2 Stra. Nowlan v. Nelligan, ib. 489; Lord 

1261; \Northey v. Burbage, Pre. Ch. Douglas v. Chalmer, 2 Vea. jttn. 601; 

471;] Uinckley v. Simmons, 4 Ves. 160; also Chalmers v. Storil, 2 V. & B. 222. 

King t. Taylor, 5 Yes. 806; \Turnor v. As to a similar question arising on the 

Moor, 6 Yes. 656;] Cambridge v. Bous, word or, as in a gift to A. “ornischil- 

8 Yes. 12; Webster t. Hale, ib. 410; dren,” see post, 768; also 1 Ross. 166. 

Ommaneyy. Beran, 18 Yes. 291; Wright {b) Pre. Ch. 78, 2 Eq. Ca. Ab. 344, 
T. Stephens, 4 B. & Aid. 674. But see pi. 2. [(See also Taylor r. Stainton, 2 
Billings v. Sandom, 1 B. 0. C. 393; Jut. N. S. 634. 
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that these words referred to a dying before the testator, so that 
the death of any of the legatees after would not carry it to the 
survivors. 

The word “then’* seemed to present some difficulty in the 
way of the construction adopted in this case. It followed im¬ 
mediately after the reference to the death of the legatees, and 
might with great plausibility have boon held to refer to that 
event whenever it should happen; for a testator could hardly 
intend to make existence at a period anterior to his own death 
a necessary qualification of a legatee. This case exhibits the 
extreme point to which the construction in question has been 
carried. 

[The rule has been held to apply where, after a gift to several, 
there was a bequest over “ in case of the death of either in the 
lifetime of the others or other;'* on the ground that the addi¬ 
tional words did not moke the event of death more contingent: 
it being a certainty that one must die in the lifetime of the 
other (c).] * 

There are, however, a few cases of immediate bequests in 
which the words under consideration have been construed to 
refer to death at any time, and not to the contingent event of 
death in the lifetime of the testator; but in each there seems 
to have been some circumstance evincing an intention to use 
the words in that rather than in the ordinary sense. Tlius, the 
circumstance of the testator having bequeathed other property 
to the same person, to be “ at her own disposal,” has been con¬ 
sidered to indicate that the testator had a different intention in 
the instance in question. 

In Billings v. Sandomid) the testator, being at Gibraltar, 
bequeathed to his sister A. (who was in England) 1,000/., and 
in case of her demise ho gave to B. 800/., and to 0. 200/. And 
he bequeathed unto A., whom he left executrix, whatever goods 
chattels and money should be due to him at the time of his 
decease, “ to he disposed of as she should think 2 }i'operf Lord 
Thurlow said the testator intended to give a share of his bounty 
to his sister, and also to the others. The word “ and” implied 
this; therefore sho should take it for life, and then they should 
take it. As to the residuary devise, he meant that sho should 
t(^e that unfettered, at her own disposal, but the other fettered 


OHA.P. XLVm. 


“ In coBO of 
the death of 
cither before 
the other.” 


Cases of con¬ 
trary con¬ 
struction. 


“7« eau of 
her demise,” 
construed at 
her death. 


[(c) Howard v. Howard^ 21 Bear. Angrave).'\ 

660. See Underwood v. Wing^ 4 D. M. (d) 1 B. 0. 0. 393. 
& Q. 659, 8 H. L. Ca. 199 (Tfing v. 

J.—VOL. II. 
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CKAP. XLVin. 


“In COBO of 
deatli hap¬ 
pening,” '&c. 
not confined 
to death in 
lifetime of the 
testator. 


Sip 7/'. Grant's 
remark on 
JVowlan V. 
Nvlligan, 


ease of," 
ronstrued at, 
dcatii. 


bi/ the gift over. This case has been referred to by Sir W. 
Grant (e) as decided upon the contrast afforded by the residuary 
clause. 

In Nowlan v. NeUigan{f) the bequest was in these words: 
—“ I give and devise unto my beloved wife II. N. all my real 
and personal estate: I make no provision expressly for my dear 
daughter, knowing that it is my dear wife’s happiness, as well 
as mine, to see her comfortably provided for; hut in case of 
death happening to my said wife, in that case I hereby request 
my friends S. and II. to take care of and manage to the best 
advantage for my daughter H. all and whatsoever I may die 
possessed of.” Lord Thurlow said it was impossible to toll with 
precision what was the testator’s meaning, but he thought it too 
much to determine that “ in case of death happening ” meant 
dying in the husband’s (i. e. the testator’s) lifetime; that there¬ 
fore the moaning must be supposed to be in tho event of her 
death whenever it should happen. 

Of this case Sir TF. Grant {g) has said, “ It was evident that 
some benefit was intended for the daughter, but it was doubtful, 
as the extent was not clearly expressed, whether it could be 
made effectual by imposing a trust upon the will (quwre wife ?). 
Some benefit, however, was evidently intended for tho daughter, 
and none could bo assured to her except by limiting her mother 
to an interest for life.” 

Those oases show that, in tho opinion of Lord Thurlow, very 
slight circumstances suffice to make tho words under considera¬ 
tion refer to death at any period ; but no case has perhaps gone 
so far in adopting this construction as Lord Douglas v. Chalmer (h), 
where a testatrix bequeathed her residuary personal estate for 
and to tho use and behoof of her daughter Frances Lady D., 
and in case of her decease to tho use and behoof of her (Lady 
D.’s) children, share and share alike, to whom her said trustees 
and executors were to account for and pay over and assign the 
said residue. By a codicil tho testatrix gave a ring to her 
daughter Lady D., [and her wearing apparel to A., or if A. 
should he dead before her, then over.] Lord treated 

tho notion, that the testatrix intended to provide for. the event 
of Lady D. dying in her lifetime as contrary to tho natural 
import of tho words, and the distinction between the expression 
used, and at or from her decease, as too subtle. He also relied 
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upon- the bequest of the ring in the codicil, which he observed onAp. xivin. 
was inconsistent with the supposition of her taking the whole 
interest in the residue; hut, if she took it for life only, was very 
natural. And he observed that, under the circumstances which 
had happened, there was no other way by which the testatrix’s 
bounty could reach the children but by giving to Lady D. for 
life, and the capital to the children. 

The reliance which was placed on these circumstances shews Remark on 
that Lord Loughborough did not intend to controvert the general 
rule, which is still more apparent from his subsequent decision 
in Ilincldey v. Simmons (i), where a bequest of all the testatrix’s 
“fortune” to A., and “ m cusr of her death” to B., was hold 
to confer an absolute interest on A. surviving the testatrix. 

And this has been followed by several other decisions (fr). 

It might seem, perhaps, that Lord Douglas v. Chnlmcr goes to No distinction 
establish an exception to the construction in question, whore the 
first gift is to the parent and the second to the children; but 
this hypothesis is not only unsound in princqde, but is contra¬ 
dicted by subsequent authority. 

Thus, in Webster v. iralc{l), where the testator bequeathed “Butshould 
certain stock for the use exclusive right and property of his die,” hold mt 
sister C., but should she happen to die then to her children; and restric- 
the testator also bequeathed to his sister II. certain stock, and 
in case of her death to be divided among her children. Sir W. 

Grant held that C. surviving the testator was entitled to her 
legacy absolutely: ho remarked that the word “ but ” strength¬ 
ened this construction, being disjunctive, and implying that the 
childron were to take in an event different from that on which 
the parent was to take. The o+her bequest to H., ho observed, 
was in the very terms of Lord Douglas v. Chahner, and, if that 
stood alone, he should be bound to the same construction ; but 
he thought it sufficiently clear that C. was to take absolutely, 
and he could not from the very slight variation collect a different 
intention as to the other sister. It seems, therefore, that the 
M. E. did not think the gift of the ring in Lord Douglas v. 

Chalmer made any real difference. 

The absence of any distinction where the respective bequests “in caw of. 
'are to parent and children is still further evident from Slade v. appliSto 
Milner (m), where, under a bequest to A., “ and in case of her 

ft) 4 Ves. 160. (m) 4 Mad. 144; [and Schenk v. 

(lEr) Soo cases cited ante, p. 732. Agnew, 4 K. & J. 405.] 

;0 8 Ves. 411. 


3c2 



PDF Compressor Pro 


756 


OHA.P. XLYIU. 


“ In the event 
of the death 
of either” 
nimilarly- con- 
Btrncd. 


Rociiii, where 
testator re¬ 
ferred to the 
dofith of his 
widow. 


Role where 
bequest is 
future. 


WORDS REFBRRINO TO DEATH SIMPLY, WHETHER 

death ” to bo equally divided between ber children, Sir J. Leach 
held that A., having survived the testatris, took an absolute 
interest. 

And it is of course equally immaterial that the substituted 
gift confers a life interest only on the first taker, and the ulterior 
interest on a third person («). 

Another case exemplifying the construction now under con¬ 
sideration is Clarhe v. Lubbock (o), where a testator bequeathed 
the residue of his property to A. and B., the interest to be paid 
for their support; but in the event of the death of eithery the whole 
of the interest to bo paid to the survivor; and on his or her 
demise, should they leave no children, then over: Sir J. K. Bruce 
held that, both A. and B. having survived the testator and left 
children, each was entitled to one moiety, the words in question 
being construed to refer to death in the testator’s lifetime. 

[Where, however, a testator loft all his property to his son 
charged with an annuity to his widow; “ but should the hand 
of death fall on my widow and son,” then over; Lord Crnmcorth 
held that the use of the word “ widow ” showed that the gift 
over could not have been intended to take effect on an event 
which was to happen in the testator’s own lifetime (p).] 

But although in the case of an immediate gift it is generally 
true that a bequest over, in the event of the death of the pre¬ 
ceding legatee, refers to that event occurring in the lifetime of 
the testator, yet this construction is only made ex necessitate 
rei, from the absence of any other period to which the words 
can be referred, as a testator is not supposed to contemplate the 
event of himself surviving the objects of his bounty; and, con¬ 
sequently, where there is another point of time to which such 
dying may be referred (as obviously is the ease where the 
bequest is to take effect in possession at a period subsequent to 
the testator’s decease), the words in question are considered os 
extending to the event of the legatee dying in the interval 
between the testator’s decease and the period of vesting in 
possession. 

Thus, in Hervey v. M^Lauchlin (ly), where a testatrix bequeathed 

(») Origan v. Jiaines, 7 Sim. 40. ' (q) 1 Pri. 264. Seo also Moon d. 

(o) 1 I. & 0. C. 0. 492. [See also Fagge v. Heaaeman^ Willea, 138; Oal- 

Arthur v. Uughety 4 Beav. 6U6; Dm- land v. Leonard, 1 Sw. 161; Girdle- 
Hamel v. Ardovin, 2 Yes. 163. stone t. Doe, 2 Sim. 226, stated ante, 

in) ItanMeld v. Randjield, 2 De G. VoL I, p. 617 ; [Bolitho y. Hillyar, 34 

& J. 57. Compare Taglor v. Stainton, Beav. 180 ; iia NotCa Trusts, W. N. 

2 Jur. N. S. G34, 635.J 1876, p. 244]. 
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two several sums of stock to a trustee, in trust to pay tlio divi¬ 
dends to T. for life, and after her death she gave the said two 
sums to G., E. and E., the three children of T., in equal shares, 
and in ca&e of the death of either of them^ the share of such os 
might die to go to and belong to tho children, or child if hut 
one, of the persons so dying. G. survived the testatrix, and 
died in the lifetime of the mother, the legatee for life; and it 
was contended that the words “in case of tho death” of the 
legatees referred to a dying in the lifetime of the testatrix, and 
therefore that the children were not entitled. But the Court 
considered that the intention of the testatrix was to substitute 
the children of those dying in the lifetime of tho kyatee for life 
in the place of their parent, and that therefore the parents took 
vested interests on the death of the testator, subject to bo 
divested in the event specified. 

On this principle, too, it should seem that in tho case of a 
bequest to A. at tho age of twenty-one years, and in the event 
of Jm death then over to another, the words would be construed 
to mean, in the event of his dying under twenty-one at any 
time (r). 

[And the same construction has obtained where payment only, 
and not vesting, was postponed to a stated period (s). 

But such words are not confined to the event of death hap¬ 
pening in the interval between the testator’s decease and the 
period of vesting in possession; they apply also to the cose of 
death happening before the testator’s decease, which is, indeed, 
within the literal meaning of the words. Thus, in Le Jeune v. 
Le Jeune (^), where a testator gave all his estates to his wife for 
life, and at her death to bo soU, if necessary, and divided into 
five equal shares, one of which ho directed to be paid to each of 
his four sons that should be living at her death; and in case of 
either of their deaths his share to bo paid to his issue, if no issue 
to be divided among tho survivors. One of tho sons died before 
tho testator, leaving a child, and Lord Langdale, M. R., held 
that this child was entitled to the share which its parent would 
have been entitled to if he had been living at the wife’s death. 

In Green v. Sarrow (m), a testator gave 1,000/. in trust for one 


CHAP. XLVni. 


‘*In caso of 
tho death '* 
referred to 
period of pos- 
sesaion. 


“In caso of 
death” in¬ 
cludes death 
in testator’s 
lifetime. 


Construction 
of words “in 


(r) See Eom y. Uliana, 2 My. & K. 
24. 

[(«) Jamea r. Baker, 8 Jur. 760. 
And see Monteith y. Nicholson, 2 Kee. 
719, post. 


(0 2 Eee. 701; Cambridge y. Boua, 
25 Beay. 417, 418; and see analogous 
oases {Walker y. Main, fe.), cited 
Cb. XLIX. 8. 1. 

(m) 10 Hare, 469.] 
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[for life, and after bis decease gave 400/., part of it, to A. and B. 
(who wore two of his executors), “ part and part alike, that is to 
say, 200/. to A. and 200/. to B., for the trouble they may have 
in execution of this my will; but in case of either of their death, 
I give to the survivor, and in case of both their deaths to the 
heirs, executors and administrators of such survivor, 200/. only.” 
Sir JF. P. JFoo(ff V.-C., thought that, if the will had ended with 
the gift to the survivor, death in the lifetime of the testator 
would have been the better construetion, on aceount of the 
reason expressly given for the bequest being the trouble of 
executing the will, which the executor would incur immediately 
upon the testator’s death: but the difficulty was on tho subse¬ 
quent words “ in case of both their deaths,” &c.: the testator 
must bo taken to refer to tho same time when ho spoke of tho 
death of both as when ho spoke of the death of either; and if 
the words were referred to death in the lifetime of the testator, 
the effect would bo that the testator gavo a legacy to the repre¬ 
sentative of tho survivor, though that survivor died in his life¬ 
time ; and the reason assigned for the gift altogether failed, 
llo therefore held, though ho confessed he did not feel clear 
upon the point, that on the death of one between the deaths 
of tho testator and the tenant for life, the survivor became 
entitled to 200/.] 

And hero it may bo observed, that those cases in which tho 
word “ or ” has been construed as introductory to a substitu¬ 
tional bequest (in which sense it seems to bo tantamount to 
the words “ in case of the death ”) present a distinction between 
immediate and future gifts similar to that which has been just 
pointed out. Thus, a legacy to A. or to his children, or to A. 
or his heirs, is construed as letting in tho children or next of 
kin (“heirs” being in reference to [such a gift of] personal 
estate construed as synonymous with nen't of kin) in the event of 
A. dying in the lifetime of tho testator; while, on tho other 
hand, a bequest to A. for life, and after his decease to B. or his 
children, is hold to create a substitutional gift in favour of tho 
children of B., in the event of B. dying in the lifetime of A. (x). 
[And where two legacies are given by the same will to A. or 
his issue, one immediate, the other after a life estate, the words 

Vido cases cited Vol. I. p. 617 ; rule bv reading* “and" as “or." He 
[also lluncU v. Baskvrfeld, 11 Seav. Dawes' Trusts, i Ch. D. 210, seems 
626, -whidi was brought within the contra, sod qu. 
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[of substitution refer in the former case to tbe death of the tes- cnAP. sxvni. 
tator, and in the latter to the death of the tenant for life (y). 

The same words thus operate differently according as they are 
applied to the one legacy or the other.] 


It should bo noticed that the construction of the words, “ in Distinction 

' wlicro irior 

ease of the death,” which malcos them provide against the event 
of the legatee dying in the testator’s lifotimo, applies only when grossly for 
the prior gift is absolute and unrestricted, and not where such 
legatee takes a life interest only; for, if a testator bequeaths the 
interest of a sum of money to A. expressly for life, “ and in 
case of his deatli ” to B., the irresistible inference is, that these 
words are intended to refer to the event on which the prior life 
interest Avill determine, and that the bequest to B. is meant to 
be, not a substituted but an ulterior gift, to take effect on the 
death of A. u'henever that event may happen. 

Thus, in Smart v. Clarh {z), where a testator gave to his sou 
E., who was then at sea, the interest of 500/. stock during his 
life, if he came to claim the same within five years after the 
testator’s decease; but if he should die, or not come to claim the 
same within the time limited, then he gave the said stock to the 
children of his daughter A., with the interest that might bo duo 
thereon. E. claimed within tlie five years, and received the 
dividends until his death, when the children of A. filed a bill to 
obtain a transfer; and Sir J. S. Copley, M. B., on tlio autho¬ 
rity of Billings v. Sandom («), held that they were entitled. 

It is singular that the M. B. did not advert to the pircum- Rcmarka on 
stance of the prior bequest being expressly for life, which dis- cIm-L 
tinguished the case before him from all that had boon cited, 
including Billings v. Sandom; which case stands upon its special 
circumstances, and is only to bo reconciled with subsequent 
authorities on the ground that the context warranted the con¬ 
struing the words “ and in case of her demise” to mean at her 
demise. ^ 

Where the prior gift, though not expressly for life, comprises Where prior 
the annual income only of the fund which is the subject of the 
bequest, the same construction seems to prevail as where the 
prior gift is expressly for life. 


[Yy) Saliihury v. Petty, 3 Hare, 86 ; 
and see Be Mores* Trusts, 10 Hare, 17S; 
and a different apeoies of case, Malcolm 
V. Taylor, 2 B. & My. 416, ante, 
406, n.] 


(z) 3 Buss. 365. [See also Uad- 
deUey v. Adams, 22 Beav. 266.] 

(a) But as to which, vide ante, p. 
753. 
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CHAP. xivm., Thus, in Tikon v. Jomb (a), where a testatrix directed the 
interest of certain stock and a canal share to be equally divided 
between her son and daughter, exclusive of any husband; md 
in case of the death of either^ then the whole of the interest to 
the survivor; and if her son should not be in England at the 
time of her decease, then the execution of the trusts so far as 
they related to him should be postponed until his return; hut in 
case of his deaths then the trustees should pay the whole of such 
interest to her daughter; and in case of her deaths the testatrix 
gave the whole of such principal and interest between her niece 
and nophow; and in case of their death before her son and 
daughter, then she gave the principal and interest at the deaths 
of the son and daughter to C. M. The daughter survived the 
son, and claimed to be absolutely entitled; but Sir J. Leach, 
M. E., said that the testatrix must be understood as if she had 
expressed herself thus: “ I give the principal and interest to 
my niece and nephew, if they shall survive my son and daugh¬ 
ter ; and if they shall not survive them, then to C. M.” She 
could not refer here to the death of her son and daughter in her 
lifetime ; the daughter therefore took for life only. Besides this, 
the testatrix in her gift to her son and daughter sjwke of the interest 
only, hut in the gift over she spoke of the principal and interest. 
Words fol- Consistently with the principle of the two cases just stated 
defiSte^vis© hccji held that the words under consideration succeeding 

of land. an indefinite devise of land would (as such a devise, if contained 
in a will which is subject to the old law, confers only an estate 
for life) be held to bo synonymous with “ after the death,” and 
accordingly tho estate to which they are prefixed is a vested 
remainder, expectant on such life estate (h). 

Thus, in Boicen v. Scoiccroft (c), whore on undivided share in 
lands was devised to W. and B., and in case of their demise the 
testator devised their respective shares to be equally divided 
among their children or their lawful heirs, Alderson, B., was of 
opinion that, as this was the case of a devise of land, the autho¬ 
rities relating to personal estate did not apply, and that tho 
words were to be construed “ after their decease.” 

It seems that, where a testator devises an estate tail to a 
person, and “ if he die,” then over to another, the words “ with¬ 
out issue” are supplied to render it consistent with that estate {d). 


-folloTT- 

ing estate 
tail. 


(a) 1 R. & My. 663. 

(M Forteteue v. Abbott, FoUez. 479, 
T. Jones, 79. 

(r) 2 Y. & C. 610. Thu OTerxulcs 


Lord Kenyoti*» suggestion in GooitxtU 
T. Edmond.*, 7 T. B, 636. 

(if) Anon., I And. 33, ante, Vol. I. 
p. 486. 
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CHAPTER XLIX. 

WORDS REFERRING TO DEATH COUPLED AVITH A CONTINGENCV 

—TO wUat period they relate. 


I. Death of Object of prior Oift in Tes¬ 
tator't lifetime. — Substitution. 

II. Death of Object of prior Gift after 
Testator's death (1) where there is a 


previous Life Interest, (2) where 
there is no previous Interest—Death 
before Legaejf is payable (Emiieror 
V. Rolfe )—Death without loaving 
children (Maitland v. Chalic). 


The distinction between the cases which form the subject of Distinction 
the present inquiry and those discussed in the last chapter is 
obvious. There it was necessary either to do violence to the cussed m the 
testator’s language by reading tlie words providing against the tho present 
event of death as applying to tho occurrence of death at any 
time (in which sense death is not a contingent event), or else to 
give effect to the words of contingency by construing thorn as 
intended to provide against death within a given period. 

In the cases now to be considered, however, tho expositor of 
tho will is placed in no such dilemma; for tho testator having 
himself associated the event of death with a collateral circum¬ 
stance, full scope may be given to his expressions of con¬ 
tingency without seeking for any restriction in regard to time; 
and accordingly there seems to bo no reason (unless it be found 
in the context of tho will) why the gift over should not take 
effect in tho event of the prior legatee’s dying under the cir¬ 
cumstances described at any period. Cases of this kind, how¬ 
ever, will be found to present many distinctions which require 
particular attention. The cases are divisible into two classes: aassifleation 
1. Where the question is, whether the substituted gift takes 
effect in the event of the prior legatee dying under tho circum¬ 
stances described in the testator’s lifetime. 2. Where tho 
question is, whether the substituted gift takes effect in the event 
of the prior legatee surviving the testator, and qftei'wards dying 
under the circumstances described; and if so, whether at any 
time subsequently. 
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WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

I. It may bo stated as a general rule, that where the gift is 
to a designated individual, with a gift over in the event of his 
dying without having attained a certain age, or under any other 
prescribed circumstances (ff), and the event happens accordingly 
ill tho testator’s lifetime, the ulterior gift takes effect imme¬ 
diately on the testator’s decease, as a simple absolute gift. ■ 

In the early case of Darrel v. Molemorth (ft), where a legacy 
of 50?. was given to 1). T. at twenty-one or marriage, and at tho 
close of his will (which contained several pecuniary bequests), 
tho testator added, that //' any legatee died before his legacy mis 
jyayahlej tho same should go to tho brothers or sisters of such 
legatee. D. T. died in the lifetime of the testator (it is pre¬ 
sumed under twenty-one (r), though tho fact is not stated),'and 
it was adjudged that it was no lapsed legacy, but went to the 
sister of the legatee. 

So, in Willing v. Baine (f/), where a testator bequeathed 2001. 
apiece to his children [by name], payable at their respective 
ages of twenty-one, and if any of them died before their age of 
tirenty-one, then the legacy given to tho person so dying to go 
to tho surviving children. One of tho children died in tho 
testator’s lifetime (a minor, it is presumed, though the fact is 
not stated), and it was held that tho children living at tho death 
of the testator were entitled to his legacy. 

[Tho construction is not varied] though the gift over bo of 
the “legacy” or “share” of tho deceased object—terms which 
might seem in strictness to api;)ly only to persons who, by sur¬ 
viving the testator, had become actual objects of gift, in contra¬ 
distinction to those who, dying before him, could in point of fact 
have no “share” or “legacy” under the will. 

Thus in Walker v. Main (c), where a testator devised real 
estate to his wife for life, remainder to a trustee in trust for sale, 
and to pay the produce among his children and grandchildren 


[(ff) As to a bequest to A., with a 
gift over in case ho dies intestate^ sco 
ante, p. 16.] 

(6) 2 Vem. 378. Sec also \Lcdi>ome 
V. Hickman, ib. 611; Brctlon v. Lethu- 
lier, ib. 653; but see Miller v. Warren, 
ib. 207, n., Kaithby’s Ed. 

(r) But see n. (c), infra. 

Id) Kel. 12, 2 Eq. Ca. Ab. 645, pi. 
22. 'Hie report, 3 P. W. 113, omits 
to state that tho children were named. 
See further Jienn v. Dixon, 16 Sim. 21 ; 
Willetts V. Willetts, 7 Hare, 38 ; Ivc v. 


Kitiff, 16 Beav. 46; lie Domvile's Trust, 
22 L. J. Ch. 947 ; Hues v. Jackson, 23 
L. J. Ch. 51]. 

(r) 1 J. ftW. 1. [It appears that 
B. had attained twenty-one, R. L. 
1818, B. 2051. “ The time of becom¬ 

ing payable” was therefore held not 
to arrive until both events had hap¬ 
pened, viz., majority (or marriage) and 
the death of the testator. See also 
lie GaitskelVs Trust, L. R., 16 Eq. 386, 
and post, s. 2.] 
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[in manner following: he tlien gave 20A each to several of his chap. xlix. 
grandchildren nominatim, to bo paid at twonty-ono or marriage; 
and to his four children A., B., C. and D., all the residue to bo 
divided amongst them equally at the age of twenty-one or 
marriage]; hut if my of 1m children or grandchildren should 
happen to die before the time of such legacy becoming due and 
payable^ then ho bequeathed the part or share of the child or 
children or grandchildren so dying unto and amongst thoso that 
should bo then living, share and share alike. B. and C. died in 
the testator’s lifetime, and it was held that their shares devolved 
to the survivors. 

Again, in Humphreys v. IIoivcs (/), where a testator bequeathed 
the residue of his personal estate to trustees upon trust for 
A., B. and C., for their lives, and to the survivor for life, and 
after their decease upon trust to transfer and pay the same to 
E. (son of B.) and F. (son of 0.), share and share alike; and in 
case E. or F. should happen to die before his share of the trust-money 
should become payable without leaving issue of his body^ then his 
share to go to the survivor; and in case both should die boforo 
their shares should become payable without leaving issue, thou 
over. E. died in the testator’s lifetime without issue. It was 
contended that the event intended to bo provided against was 
the death of the legatees after the testator’s decease, until which 
event they could not with propriety bo said to have any “shares” 
in the property; but Sir J. Lcaeh^ M. 11., held that Willing v. 

Baine was applicable, and accordingly that the ulterior bequest 
took effect notwithstanding the death of the legatee in the 
testator’s lifetime. 

So in Machinnon v. Bench (g), whore a testator directed certain 
chattels to bo divided between his two daughters, share and 
share alike, and that upon the demise of either of them without 


(/) 1 R. & My. 639. 

- (y) 2 Keo. 665. Soo also Ashling v. 
KnotcleSf 3 Drew. 693; [Re Green's 
Estate, 1 Dr. & Sm. 68.] But com¬ 
pare thoso cases with Ri^r v. Wager, 
2 P. W. 331, where a testator be¬ 
queathed [part of a sum due to him 
from A. to the second son of A., and 
the rest of the money to the other 
younger children of A.,] the same to 
remain in A.’8 hands imtil the chil¬ 
dren i^ould be capable of receiving it, 
and the legacy or share of any of them 
dying before stteh time to go to the sur¬ 
vivors and survivor of them; A.’a 
second son died in the testator’s life¬ 


time, but the other younger children 
survived the testator, and claimed the 
second son’s share; but it was con¬ 
sidered that the gift to survivors must 
bo intended if thq legatee should have 
surviv^ the testator ; but that whore 
the legatee died in the lifetime of the 
testator, as nothing could ever vest in 
the legatee, so neither could it survive 
from Mm. [Lord Langdale also gave 
effect to a similar argument in Rastin 
v. Watts, 3 Beav. 97, and Smith v. 
Oliver, 11 Beav. 494; as to which 
however see per Kindersley, V.-O., 1 
Dr. & Sm. 73.] 
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lawful imuc^ then the share of her so dying should go to her sister; 
it was held that one of the legatees having died unmarried in 
the testator’s lifetime, her surviving sister was entitled to the 
whole. 

And this construction prevailed (in spite of some apparently 
opposing expressions) in Rhecder v. Ower (A), where a testator 
bequeathed the interest of the residue of his property to his five 
sisters for life, and in case any of them should die leaving issucy 
then the trustees were to pay and transfer the share to which his 
sister so deceasing teas entitled at or before the time of her decease 
to rcceicc the interest and dividends thereony unto and amongst all 
and every such child or children of such deceased sister equally 
between them, share and share alike, at their respective age's of 
twenty-one years. One of the sisters died in the testator’s life¬ 
time leaving children, and it was objected to the claim of such 
children that the trust was confined to the children of those 
sisters who had become entitled to receive the interest; but 
Lord Thurlow decided in favour of their claim, observing that, 
in a will so loosely drawn, it was more probable that that was 
the testator’s intent than the contrary. 

[And in Varley v. Winn (?'), where a testator gave to each of 
his five daughters 6,000A, to be invested within seven years 
after his decease in trust for them or their children: but if any 
of his said daughters should die leaving no issue, then the share 
or portion so invested should bo divided among those who had 
issue. One daughter died without issue in the testator’s lifetime, 
and it was held that the legacy bequeathed to her passed under 
the gift over.] 

‘Where, however, the gift is to a class, the objects of which 
are not, according to the general rules of construction, ascer¬ 
tainable until the decease of the testator (as in the case of a 
gift to children generally), the application of the words pro¬ 
viding against the event of death to children dying in the 
testator’s lifetime becomes rather more questionable, they not 
being, in event, actual objects of the gift, and therefore not 
within the clause in question if that clause is to be construed 
strictly as a clause of substitution. There ore not wanting 
cases, however, in which oven under such circumstances the 
words have been held to apply to death in the testator’s lifetime, 
though the gift over, being of the share of the deceased object, 

(A) 3 B. G. C. 240. [See also Back- (t) 2 E. & J. 700. 

ham V. Ddamare, 2 D. J. & S. 74. 
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seemod to afford a plausible argument [as already noticed] in crap. xux. 
favour of the contrary construction. 

[Thus in Jones v. Fmcin {k)y where a testator made a general — but ui- 
bequost to his wife for life, and at her death to bo paid and to 

divided unto and between his nephews and nieces, children of operate, 
his brother S. (then living) and his late sister E., and also unto 
and between the brothers and sister of his wife, in equal shares; 
provided that if any of his nephews or nieces, or the brothers or 
sister of his wife, should die in the lifetime of his wife, leaving 
a child or children, such child or children should bo entitled to a 
father’s or mother’s share. One of the wife’s brothers died in 
the testator’s lifetime (and before the wife), leaving a daughter; 
and it was held by Sir W. P. Woody Y.-O., that she was entitled to 
a share ; for that, although the class of nephews and nieces was 
capable of increase, such increase was not intended to take away 
from the individuals in esse the benefit of the proviso in favour 
of their children in case they should die. 

“ I tliink,” said Sir W. JameSy V.-C., speaking of an imme¬ 
diate gift to “cousins” (/), “a fallacy arises from applying to 
the construction of those instruments that rule which says that 
the class is to be ascertained at the death of the testator; because 
primS, facie a testator must be supposed to have had in view 
living persons subject to the contingency of such persons living 
up to the time of his death. The gift is ‘ unto my first cousins.’ 

That means the first cousins who shall answer both requirements. 

If I wore to complete the will by introducing into it strictly 
legal language, the meaning of the clause would bo this, ‘ I give 
... to my first cousins who are now living and who sliall 
continue to live up to the time of my death.’ ” 

And in Hahmjham v. Midchahjh {m)y where a testator devised 
real estate in tnist for his brother-in-law II. and all and every 
the testator’s brothers and sisters, in equal shares, for their lives, 
with benefit of survivorship where any of them died without 
leaving children; but where any of them died leaving children, 
then upon trust to let such children have their parent’s share 
until the longest liver of testator’s said brother-in-law brothers 
and sisters should die; and «o soon as all should bo dead, in 
trust to convey the property unto and equally among the children 
of the brother-in-law brothers and sisters, in equal shares per 

[(Ar) 12 W. R. 369, 3 N. R. 415. will and<of the testator's death. 

{1} Re llotehkiss' Truste, L. R., 8 (»t) L.R., 9 Eq. 395. Sco also Smith 

Eq. 649. There were herd no i^t v. Smith, 8 Sim. 353, x>ost, 774. 
cousins bom between the date of the 
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[stirpes; but if any of them died without leaving a child, then 
to convey tho shares of such as should so die to the survivors in 
equal shares. II. and a brother and sister died between the date 
of tho will and the testator’s death, and the question was, 
whether their children were entitled to shares of the rents 
during the continuance of tho life estate. It was held by Sir 
)F. James, V.-C., that they wore. lie thought he must come 
to tlve conclusion that the children of TI. were objects of tho 
testator’s bounty, and it seemed to him also that the other 
children of the testator’s brothers and sisters were also intended 
to bo objects of his bounty. 

It is proper to state that Sir J. Romilly uniformly expressed 
an opinion that where the original gift was to a class tho gift over 
did not operate if the dooeased object died before the testator, 
because such object could not himself have taken {n). He never 
had occasion however to decide accordingly, and it is conceived 
that the weight of autliority and opinion is against him. 

If tho gift to tho class is immediate, and no time is specified 
for the vesting or for tho distribution of it, a gift over in case 
of death before the legacy is payable is necessarily confined to 
the case of a child d3dng in’the testator’s lifetime. Thus, in 
CoH Y. Winder (o), where a testator bequeathed tho residue of 
his estate in trust for all and every of his first cousins german, 
share and share alike; and in case any of his said cousins should 
die before their respective shares should become due or payable, 
leaving issue him or them surviving, the testator directed that 
such issue should have the same sharo or shares as his or their 
parent or parents would have been entitled to if living (;)). Ono 
of the cousins died before tho testator, leaving issue, and it was 
held by Sir J. K. Bruce, V.-C., that the words duo or payable 
were referable to tho timo of tho testator’s death, and that the 
sharo intended for the deceased cousin belonged to his issue, 
“ although it had been said to be difficult or apparently difficult 
to reconcile with that construction the sort of interpretation 
adopted in Vinerv. Francis (q), and other cases of that kind, which 
attribute this class-description to persons who represent the class 
at the time of the death.” 

[(«) IG Boa'v. 63, 26 Beav. 32, rclianco being excluded hj the ■word 

(o) 1 Coll. 320. “said” (couBius); as to this see 

(p) No rclianco appears to have v. T/ioums, I Dr. & Sm. 407, post, 780. 

been placed on tho ■words “would have ( 7 ) Ante, 16.5. 

been entitled to if living any such 
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[To this property of a olass-desoription, however, the deeision chap. xux. 
in Steicart y. Jones (r) must, it would seem, he mainly ascribed. Settlement of" 
In that case a testator bequeathed his residuary estate in trust 
for all and every his children and child then born and thereafter “should 
to bo bom, who being sons should attain twenty-one, &o., as 
tenants in common; “provided always that the share in the 
trust monies to which each of his daughters on attaining twenty- 
one or marrying under that age s/ion/d become entitled under the 
trusts aforesaid, should be held ” in trust for tlie daughters for 
life and afterwards for their children. It was held by Sir W. 

P. Wood, V.-C., and on appeal by Lord Chelmsford, that the 
children of a daughter who died before the testator were not 
entitled to a share. Stopping at the proviso, the L. C. observed 
that it was admitted that there could have been no share but 
those of children living at the testator’s death; and “ the proviso 
(ho added) merely settled the shares of daughters who would 
take under tlio preceding gift. For what did tlio testator dispose 
of ill this proviso ? Why the shares to which his daughters 
should become entitled under the trusts aforesaid.” 

This construction was not of the kind called benignant. It 
was strongly disapproved of by Sir R. Malins, V.-C., in Re 
Sjjealman (s), where a testator gave the proceeds to arise from 
the sale of his real and personal estate in trust for all his 
children who being sons should attain twenty-one or being 
daughters should attain that ago or be married; as to the 
“ share ” of each of his daughters ho directed it to bo held in 
trust for her separate use during her life, and after her death 
for her children at tweniy-one; if any of his daughters should 
die without having a child who should acquire a vested interest 
in their respective shares, then the share of each daughter (in¬ 
cluding accruing shares), was to go to the testator’s other 
children, the share of each daughter to be lield on the same 
trusts as her original share; if any of the sons should die in 
the testator’s lifetime leaving children, such children were to 
take the share which the parent would liave taken if ho had 
survived and attained twenty-one. One of the daughters died 
in the testator’s lifetime leaving children, and it was held that 
they were entitled to the share which their mother, if she had 

[(r) 3 De G. & J. 632. Soo also and Jtheeder v. Owtr, 3 B. C. C. 240, 

Wordsworth v. Wood, 4 My.. & Or. G41. both stated ante, p. 761. 

Of. Varley v. Winn, 2 K. & J. 700, ‘ (*) 4 Ch. D. 620. 
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[survived him would have taken for life. “ It is true (said the 
V.-C.) that it was called her share; and it was her share for the 
purposes of division, and of ascertaining into how many shares 
the property was to be divided.” Ho thought Stewart v. Jones 
contrary to sound principle. 

■If the original gift he, not to the class generally, but to such 
of thorn only as survive the testator, a contingent gift engrafted 
thereon in case of the death of any of them can only mean 
death hai)pening after the death of the testator. Thus in 
ShergoM v. Boone (^), where a bequest was made to the chil¬ 
dren of S. who should be living at the time of the testator’s 
decease; and in case any of them should die without leaving 
issue, his share to go to the survivors or survivor of thembut 
in case they should leave issue, such issue to be entitled to the 
share of their deceased parent. Sir W. Grants M. R., hold that 
the case provided for was the death of any of the children who 
were the objects of the former bequest, and ]io children wlio 
died before the testator were objects. “ The bequest,” he said, 
“ is not to all the children generally, but to such only who shall 
be living at the testator’s decease.”] 

It seems that where the objects of gift in the clause in question 
are the executors or administrators, or personal representatives, 
of the deceased legatee, such clause is considered as merely 
shewing that the legacy is to bo vested immediately on the 
testator’s decease notwithstanding the subsequent death of the 
legatee before the period of distribution or payment, and not as 
indicating an intention to substitute as objects of gift the repre¬ 
sentatives of those who die in the testator’s lifetime. 

Thus, in Ihnc v. Cook («), where a testator bequeathed the 
residue of his estate, at the death of his wife, equally between 
four persons, and then provided, that in case of the death of 
any of the legatees before their legacies should become payable, 
then that the legacy of each so dying should go to his her or 
their children; and in case of such decease of any of the said 
legatees without having a child or children, the legacy of him or 
her BO dying should go to his or her executors or administrators, as 
part of his her or their personal estate. It was held that the 

[(q 13 Vos. 370. See also eVooi T. of A.”).] 

Whitley, 7 D. M. & G. 490 (distinct (m) M'ael, 168, 13 Pri. 332. 
legacies " to each of the present nieces 
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share of one of the legatees who died in the testator’s lifetime 
unmarried lapsed, though it was admitted that, if she had left 
a* child, such child would have been entitled under the previous 
clause. 

[And the same rule holds where there is no express contin¬ 
gency coupled with the event of death. Thus,] in Corhyn v. 
French (o'), where a testator bequeathed the residue of his estate 
to his wife for life, and at her decease gave (among other 
legacies) one to each of the children of E., or their repremita- 
tires or representative; Sir R. P. Arden, M. R., was of opinion 
that by the death of one of the children in the testator’s life¬ 
time the legacy lapsed, on the ground that a testator must bo 
supposed to contemplate that his legatees will survive him. 

Again, in Tkhvell v. Ariel (y), where a testator, after be¬ 
queathing several legacies, directed that they sliould bo paid 
“ in one whole year after his decease, or to their several and 
respective heirs” Sir J. Leach, V.-C., hold that one of the lega¬ 
cies failed by the death of the legatee in the testator’s lifetime, 
the intention being that the legacies sliould bo paid to the 
representatives if they died within the year. 

It is proper to remind the reader, in connexion with the 
throe last cases, that in several instances the words “ repre¬ 
sentatives” and “ heirs,” when applied to personalty, have been 
hold to bo synonymous with next of kin (s); but perhaps this 
does not much weaken the special ground to which these cases 
have been referred. 

[But whore the gift to the primary legatee or his representa¬ 
tives is immediate, without a prior life estate and without post¬ 
ponement of payment, a gift in the alternative to tho “heirs” 
can only refer to the event of death in the testator’s lifetime, 
and is held to import not simply payment to tho representatives 
of tho legatee, but substitution of his statutory next of kin («). 

• It has been elsewhere noticed, that if property be given by 
will to one for life with remainder over, and the tenant for life 
dies in the lifetime of the testator, the remainder takes effect 
on his death as an immediate gift. But it was made a ques- 

{x) 4 Vcs. 418. “heirs” was construed next of kin, 

{y) 3 Mad. 403. And see Tate v. and Tidwell v. Ariel was discussed); 
Clarke, 1 Beav.* 100; {^Thompson t. King v. Cleaveland, 26 Beav. 26, 166, 
Whitehek, 4 De G. & J. 490.] 4 De G. & J. 477. 

(s) Ante, 111, 79. [And see Tie [(«) v. jIf'JOemoK, 2 My. & 

Ported a Truat, 4 K. & J. 188 (where K. 69. See ante, p. 116.] 

J.—VOL. II. 3 D 
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% 

CHAP. xLix. [tion, whore the tenant for life was a married woman, and the 
remainder was limited to her next of kin, in the event of her 
dying in the lifetime of her husband, whether the latter gift 
was not to ho] viewed in the same light as a bequest to heirs or 
executors and administrators; namely, as being intended merely 
to apply to the event of the legatee dying in the lifetime of her 
husband, after having survived the testator, and not to prevent 
lapse in the event of the legatee dying under similar circum- 
stanccs in the testator’s lifetime. 

Thus, where {b) a testator bequeathed to trustees 10,000/., to 
bo invested in stock, in trust for A., a married woman, during 
the joint lives of herself and her husband, and in case she sur¬ 
vived him, to her absolutely; but, if she did not survive him, to 
such person as she should by will appoint, and in default of 
appointment, to her next of kin, exclusive of her husband : A. 
died in the lifclime of her husband and of the testator; and it 
was held [by Sir J. Leac/i, V.-C., and on appeal by Lord Lynd- 
hiirst,'] that the legacy lapsed. 

[But in IlardidcJiy. Tlmnton (c), where a testatrix bequeathed 
a sum of money in trust for such person as her daughter A. 
(who was at that time unmarried) should appoint, and in 
default of appointment for A. for her separate use for her life; 
and after her death for her next of kin, according to the statute, 
exclusive of her husband; A. having married and died in her 
mother’s lifetime. Sir J. Leach^ V.-C., held that her next of kin 
were entitled. 

And in Edwards v. Saloway (</), where a testator gave the 
residue of his estate in trust for his wife for life, for her separate 
use, and after her death in trust for such persons os sho should 
by deed or will appoint, and in default of appointment for her 
next of kin: the testator’s wife died before him, and it was 
contended on the authority of Baker v. llanhury that the next 
of kin took nothing under the will; but Sir J. K. Bruce^ V.-C., 
and on appeal Lord Cottenham^ held otherwise. The V.-C. 

' distinguished Baker v. llanhury on the ground that there Lord 
Lyndhurst inferred an intention that the bequest to A. should 
be absolute, and that the words used were only to protect the 
absolute interest; but Lord Cotienham considered it to be incon¬ 
sistent with Hardwick v. Thurston, which he had no hesitation 

2 De G. & S. 248, 2 Phil. 626; 
ana see Nichoh y. Saviland, 1 K. & J. 
604.] 


(b) Baker T. llanhury, 3 Ruas. 340. 
[(c) 4 Bubb. 380. 
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[in preferring: so that BaJicr v. Ilanhimj must he considoroil as 
overruled.] 

Where there is a devise or bequest to a class of objects who 
are to be ascertained at the testator’s death, or at some period 
subsequent to it, with a substitution of the children of objects 
who sliould happen to be deceased at the period of distribution, 
and it happens that some individual of the class W 4 S dead when 
the will was made, it is not too readily to be concluded froip 
the preceding authorities that the clause in question lots in tlio 
children of such predeceased person; for in several such cases 
it has been construed strictly as a clause of substitution, and 
therefore as not comprehending the children of any wlio could 
not in any possible event have been objects of the original gift. 

Thus, in Christopltcrson v. Naylor (c), where a testator be¬ 
queathed to “ each and every of the child and children of my 
brother and sisters A., B., C. and D., which shall bo living at 
the time of my decease, except my noi)how F.” (for whom ho 
had already provided); “ hut if any child or children of my said 
brother and sisters, or any of them (besides the said F. my 
nephew), shall happen to die in my lifetime ” and leave issue at his or 
their decease, “then and in such case the legacy or legacies 
hereby intended for such child or children so dying shall bo 
upon trust for^ and I give and bequeath the same to, his her or 
their issue, such issue taking only the legacy or legacies which 
his her or their parents or parent would have been entitled to if 
living at my decease.” It was contended that the expression 
“ shall die in my lifetime,” though literally applicable only to 
future death, might bo held to embrace the children who wore 
dead at the time of making the will, by analogy to those cases 
in which a gift to children “ to he begotten ” had been held to 
include children previously bom (/); but Sir IV. Grant, M. R., 
observed that the question did not depend upon these words, 
which, though according to strict construction importing futu¬ 
rity, might have been understood as speaking of the event at 
whatever time it might happen {g). “ The nephews and 

nieces,” he said, “ are here the primary legatees; nothing what¬ 
ever is given to their issue, except in the way of substitution. 
In order to claim, therefore, under the will, these substituted 

i e) 1 Mer. 320. G-. & J. 151; loving v. Thomas, 1 Dr. & 

/) Ante, 181. Sm. 497 ; Chapman's Will, 32 Boav. 

ij) See also Sannam y. Sims, 2 De 382; Its Woolrich, 11 Ch. D. G67.] 

3d2 
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legatees must point out the original legatees in whose place they 
demand to stand. But, of the nephews and nieces of the tes¬ 
tator, none could have taken besides those who were living at 
the date of the will. The issue of those who were dead at that 
time can consequently shew no object of substitution; and to 
give them original legacies would be, in effect, to make a new 
will for the testator.” 

So, in Butter v. Ommaney (/i), where a testator bequeathed the 
residue of his estate after the death of his wife and brother 
Joseph, to he equally divided between the children of his said 
brother and his late sister Betty and late brother Jacob, who 
should bo then living, in equal shares; and as to such of them as 
should he then dead^ leaving a child or children, such child pr 
children were to be and stand in the place or places of his her or 
their parent or parents; Sir L. Shadwell, V.-C., held that the 
children of such children of the testator’s brother Jacob who died 
in the testator’s lifetime (and who were also dead at the date of the 
will) were not entitled to any share of the residue. 

So, in Peel v. Catlow (i), where a testator bequeathed onc- 
sixth of his residuary estate to the children of his late sister 
Jane equally, and in case any such child or children should dio 
imder twenty-one leaving issue, their shares to bo paid to such 
issue ; and if any such child or children should die under twenty- 
one and leave no issue, then the share of him or her so dying to 
go to the survivors and the issue of such of the deceased children 
as should have died so leaving issue as aforesaid (such issue to 
take no greater share than his her or their parent or respective 
parents would have been entitled to if living); and as to one 
other sixth, in trust for the testator’s sister Mary C. for life, 
and after her decease, in trust for her issuCi to be payable at the 
like times and with the like benefit of survivorship and in like 
manner as was thereinbefore expressed concerning the sixth part 
thereinbefore given to the children of the testator’s sister Jane; 
and in case the testator’s sister Mary should depart this life 
without leaving issue of her body, or leaving any they should 
dio under twenty-one and should leave no issue, then over. A 
child of Mary C. was dead at the date of the will (^•), leaving a 
child; and Sir L. Shadwellf V.-C., hold that this grandchild of 
Mary 0. was not entitled; for that, under the trusts declared of 


(h) 4 Russ. 73. 

(i) 9 Sim. 372. 


{k) It does not appear whether the 
deceased child had attained majority. 
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the share of the testator’s sister Jane (to which reference was 
here made), no grandchild could take except by way of substitu¬ 
tion for its parent, and as the grandchild’s mother never could 
have become entitled to take, her claim could not be sustained. 

So, in Gray v. Garmnn (/), where the testator gave the residue 
of his real and personal estate to his wife E. for life, and at her 
decease to be equally divided between the brothers and sisters of 
his wife E.; and in case any or either of them should be dead 
at the time of the decease of E., leaving issue, tlioii such issue 
to stand in the place of their respective parent or parents. The 
question was, whether the issue of a brother of E., who was 
dead at tlio date of tlie will, were entitled. Sir J. Wujram^ 
V.-C., after a full examination of the cases, held that they wore 
not; considering that the word “ them ” in the second clause 
referred to the brothers and sisters described in the first, which 
clearly did not extend to a brother or sister previously dead {m). 

It will be observed, that, in the four preceding cases, the per¬ 
son whose children it was attempted to bring within the compass 
of the clause in question was dead at the date of tlie will, and 
could not possibly have been an object of the primary bequest; 
and it does not follow that the same construction would liavo 
obtained, if such person had been then living, and had subse¬ 
quently died in the testator’s lifetime. There is, however, not 
wanting a case even of this kind. Thus, in Thornhill v. Thorn¬ 
hill («), where a testator directed that a certain estate, which by 
his marriage settlement he had settled on his wife for life, 
and another estate, which ho had devised to her for her life, 
should bo sold at her decease, and the money arising therefrom 
equally divided among liis nephews and nicecs, the children of 
such of them as should be then dead standing in the place of their 
father and mother deceased. The question was, whotlior the 
children of such of the nephews and nieces as died in the tes¬ 
tator’s lifetime were entitled. Sir J. Leach, V.-C., decided in 


{t) 2 Hare, 268. [See also Smith v. 
Tepper, 27 l^ar. 86; Re Ann Wood's 
will, 81 Beav. 323; Re Hotchkiss' 
Trusts, L. H., 8 Eq. 643; Habergham v. 
Ridehalgh, L. K., 9 £q. 395 (share of 
Silvanus); Hunter v. Cheshire, L. B., 8 
Ch. 761; West v. Orr, 8 Ch. D. 60; Re 
Riddell, W. N. 1880, p. 94. These 
oases shew that Christopherson v. Naylor 
is a binding authority, notwithstanding 
the disapproval of Malins, Y. -C., L. B., 
8 Eq. 67, 14 Eq. 250, and of Stuart, 
y.-O., 10 Jar., N.S. 231, 1174, and 


notwithstanding the apparently con¬ 
trary decision of Jesscl, M. R., in Re 
Smith's Trusts, 5 Ch. D. 497.] 

(tn) It was also held that the chil¬ 
dren of such of tho hrothors and sisters 
of E. as survived the testator, and 
afterwards died in the lifetime of E., 
were entitled; as to which indeod there 
could be no doubt. 

(n) 4 Mad. 377. Whether tiie ne¬ 
phews and nieces were in existence at 
the date of the will is not stated. 
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ciiAr. xtix. 


Thornhill V. 

Thornhill 

overruled. 


Distinction 
where chil¬ 
dren of de¬ 
ceased claim 
under original 
gift. 


tho negative; being of opinion, that the latter clause applied to 
the children-of such of the nephews and nieces only as died after 
the testator, and before the wife. 

Tho case of Thornhill v. Thornhill^ however, has been much 
disapproved of, as applying a very harsh and rigid rule of con¬ 
struction to testamentary provisions for children; and its autho¬ 
rity was unequivocally denied in Smith r. Smith (o), where a 
testator gave his residuary estate to trustees, in trust for his 
wife for life, and after her death to divide it amongst all his 
children who might be then living: tho shares of such of them 
as should then have attained twenty-one to be paid to them 
within throe months after his wife’s death, and the shares of 
others on their attaining twenty-one, or to the survivors of th^m 
in case of tho death of any of them in his wife’s lifetime and 
without leaving issue. Provided that if any of his children who 
should die in his wife's lifetime should have left issuey such issue 
should have such share or shares as his her or their parent or 
parents would have been entitled to if living. Tho testator’s 
wife survived him. One of his children who was living at tho 
date of his will died in his lifetime, leaving issue who survived 
tho testator and his widow ; and it was held that such issue 
were entitled to a share of tho residue. Sir L. Shad welly V.-O., 
said, “I think that tho decision in Thornhill v. Thornhill is 
wrong.” 

Where, however, the children of tho deceased person found 
their claim not on a more clause of substitution, but on a sub¬ 
stantive, independent, original gift, comprehending them con¬ 
currently with another class of objects, the doctrine of the 
preceding cases does not apply, and the gift will extend to tho 
children of persons who were dead when the will was made. 


(o) 8 Sim. 353. Thornhill v. Thorn¬ 
hill is said to have been overruled by 
Ti‘py»t M. R., in tho previous caso of 
Collins v. Johnson, 8 Sim. 356, n. ; but 
U8 the be<iuest in that case was to tho 
nephews and nieces nominatim, and not 
as a class, its authority on tho point is 
much less conclusivo than Smith v. 
Smith, stated in tho text. Tho writer, 
however, distrusts his own impressionjs 
on this point; as, since tho preceding re¬ 
mark was written, he finds tho caso re¬ 
ferred to by Sir Z. Shadwell, 9 Sim. 650, 
as one which presented much greater 
diillculty than tho case then before tho 
Court {Jarvis v. Pond, post, 777) ; 
though ou what ground his Honor ar¬ 


rived at this conclusion does not appear. 
[In Olney v. Bates, 3 Drew. 319, the 
point did not arise: for though tho 
child, whoso issue claimed (and failed 
in their claim), survived tho making of 
the wiU, yet as she also survived the 
widow (who predeceased the testator), 
the event on which the substitutionary 
gift was expressly limited did not hap¬ 
pen. Thecaso wasalsoinfluoncodbya 
codicil, whereby the testator had him¬ 
self put an interpretation on the sub- 
stitutionaiy clause. Kote, however, 
that Smith v. Smith was classed by 
Romilly, M. R., as an original gift to 
tlie issue, 26 Beav. 31; and see Loring 
v. Thomas, 1 Dr. & Sm. 497, post, 780.] 
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Thus, in Tytherleigh v. Ilarhm (j?), whore a testator devised a 
certain estate to trustees in trust for It. T. for life, and after his 
decease in trust to convey the same “ unto or amongst all and 
every and such one or more of the child or children of the said 
E. T. who shall he living at the time of his decease, and the issue 
of such of them as shall he then dead leaving issue^ such issue to 
take equally between them the share only which their parent 
would have been entitled to if then living.” The question was, 
whether the issue of a child of E. T., who was dead at the date 
of the will, were included in the devise. It was contended, on 
the authority of Christopherson v. NayloVy Thornhill v. Thornhill^ 
and Waugh v. Waugh if), that they wore not entitled ; but Sir 
L. ShadiccUy V.-O., decided that the gift included these objects. 
“ In this case,” ho said, “ there is an original substantive gift to 
the child or children of E. T. living at the time of his decease, 
and the issue of such of them as should bo then dead leaving 
issue; and I think that the word ‘ them * means nothing more 
than ‘ child or children.* This case, therefore, differs from the 
first throe cases cited for the plaintiffs. The testator then says: 
‘ Such issue to take, between or amongst them, the share only 
which their parent or parents would have been entitled to, if 
then living.’ Those words were necessary, in order to show 
what share the issue of a deceased child wore to take amongst 
them; for, if there had boon two surviving children, and ton 
children of a deceased child, and those words had not boon used, 
there might have been a question whether each of the ten 
grandchildren was not entitled to an equal share with the two 
surviving children.” 

So, in Clay v. Pennington {r)^ where a testator in a certain 
event bequeathed a residuary fund unto the children of his 
brother B. and their laioful issuCy in equal shares and proportions, 
or unto such of them as should prove their right, to the satis¬ 
faction of the trustees, within two years after notice thereof, to 
bo inserted in the London Gazette. Some of the children of B. 
were dead at the date of the will; and it was held that the issue 
of such children were entitled to participate with the other 
children and their issue, it being considered that the gift in¬ 
cluded all the descendants of the brother, without distinction, 
who were living at the period in question. 

(p) 6 Sim. 329. iVay^or, must be considered as overruled 

[(;} 2 "Kj. Sc K. 41. This oase, how- by the cases now imder consideration, 
ever, though professedly decided on the See 1 Dr. Sc Sm. 621.] 
same principle as ChristopheraQn v. (r) 7 Sim. 370. 
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CnAF. XLIX. 


Children of 
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jects let in. 


DiHincliiiation 
of Court to 
oxuludo 
children of 
deceased. 


Again, in Rust v. Baker (s), where a testator gave one-fifth 
part of his residuary personal estate to A., B. and C., and all 
and every other the children of D., and the issue of such of his 
children as should have departed this life. Long before the date of 
the will, D. had had a child, who went abroad, and had not been 
heard of for twenty years. It was held that ho must be pre¬ 
sumed to have been dead at the date of the will; but nevertheless 
that his children were entitled under the bequest. ' 

So, in Behh v. Beckwith (^), where the trust was for all and 
every the children of J. B., doeeased, to bo divided equally 
amongst them ’and the m\ie of such of them as should he deceased 
share and share alikCy such issue to he entitled to the share of his 
her or their deceased parents equally amongst them; Lord 
Langdakf M. B., held that the bequest included a grandchild of 
J. B., wlioso parent was dead when the will was made; 
considering that the effect of the latter words was merely to 
limit the amount of the share to which the issue was entitled, 
not to shew that they were to take only by way of substitution. 

- And oven where there is no original and independent gift to 
the issue, but their claim is founded on a clause apparently of 
mere substitution, the Court anxiously lays hold of slight ex¬ 
pressions as a ground for avoiding a construction, which in all 
probability defeats the actual intention, by excluding the issue 
of a deceased child from participation in a general family 
provision. 

Thus, in Giles v. Giles {n), whore a testator bequeathed the 
general residue to trustees, in trust for all his children living at 
the decease of his wife (to whom a life interest had been given) 
as tenants in common; and if any such children or child should he 
deceased before his wife^ and should leave issue, then the children of 
such his son or daughter should bo entitled to the portion of 
such his son or daughter who might be deceased before the 
decease of his wife, upon their attaining the age of twenty-one 
years; with a proviso, that, imtil the portions thereby provided 
for any of the said children of his said sons or daughters who 
might have died before their mother should become vested, 
it should be lawful for his trustees to apply the interest of the 
portion to which any such child might bo entitled in expectancy 
for tho maintenance of such child. The testator at the date of 


(*) 8 Sxm. 443. Carter, 16 Beav. 421: Etches v. Etches, 

(<) 2 Beav. 308. [So© also Gaskell v. 3 Drew. 447.] 

Holmes, 3 Hare, 438; Coulthurst v. (m) 8 Sim. 360. 
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his will had four sons and one daughter, and he had had another 
daughter, who was then dead, leaving children who survived the 
testator. 

The question was, whether these children were objects of the 
bequest; and Sir L. Shadwellf V.-C., decided that they were, 
considering that the special language of the will authorized this 
conclusion, without infringing the authority of the general oases 
before stated, which had been pressed upon him. lie relied 
particularly on the expression “sons and daughters" whicli ho 
considered to indicate that the testator had the issue of the 
deceased daughter in his view, he having but one daughter 
living at the date of the will; the learned Judge deeming it more 
probable that the plural word was used in remembrance of the 
child that had been bom and died, than in anticipation of a 
future child to be born, and be a daughter. 

So, in Jarvis v. Pond (^), where the testatrix bequeathed the 
residue of her property to her daughter M. during her life, and 
after her decease to be divided among such of tho testatrix’s 
sons and daughters as should bo living at tho time of tho decease 
of M.; and in case of the decease of any of the testatrix’s said sons 
and daughters^ the surviving children of any of her sons and 
daughters to have their father’s or mother’s party to bo equally 
divided among them. At the date of tho will a daughter (B.) 
and two sons of the testatrix were dead, B. and one of tho sons 
leaving issue; and there was only one daughter besides M. 
living. Tho testatrix gave legacies to the surviving husband and 
widow of two of her deceased children, but not to the children 
of those who left issue. Sir L. Shadivell held that they were 
entitled to participate in the residue. The words “ in case of the 
decease ” meant only this: —“ In case any child or children 
shall be then alive who are the issue of any of my children who 
are then dead; ” though he admitted that there was some 
violence in assigning a share to tho father or mother, when they 
never would have taken any. 

[So in Goicling v. T^hompson {y) where a testator, having two 
sisters but no brother living at the date of the will, gave his 
residuary real and personal estate to all and every “ his brothers 
and sisters or their issue ’’ in equal shares “ and to their respec¬ 
tive heirs, executors,” &c.: it was hold by Wood and SeltcyHy L. JJ., 


CHAP. XlIX. 

Children of 
doccaacd 
objects let in. 


•‘To my 
brothwB and 
Buters or their 
issue,” tes¬ 
tator halving 
no brother 
living. 




x) 9 Sim. 549. 

' L. B., 11 Eq. 366, n. See alao 


Jte Jordari'a TruaU, 2 N. R. 57; Bar- 
nahy v. Tasaell, L. R., 11 Eq. 363. 
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cnAr. xucx. [that tho issue of three brothers and of a sister, who had died 
before the date of tho will, were entitled to share; for that if a 
testator spoke of his brothers and sisters at a time when he must 
ho taken to have known (s) that all his brothers and one of his 
sisters were dead, the only rational inference was that ho named 
tlie brothers and sisters for the purpose of shewing how the pro¬ 
perty was to he divided. 

“To all and Tho anxiety of the Court that all who are possessed of equal 
dSof family claims should he included, was strongly manifested in 
undo R. or^ Hq Siblei/s Triists {a), where a testator gave the residue of his 
R.^beiug long personal estate in trust for all and every the children of his 

dead leaving 

or their issue in equal shares; and devised all his real 
drcn Burviv-j cstato in trust for A. for life, and after her death to sell the same 
and hold tho proceeds upon trust for all and every the children 
of the said R. or their issue in equal shares per capita. At tho 
date of tho will tho facts, as known to the testator, wore these. 
11. had long been dead: he had had six children, two only of 
whom were living; four wore dead, each leaving issue. It was 
hold hy Sir G. Jcssel, M. B., that these issue wore entitled to 
participate in the proceeds of tho real estate. lie relied on the 
words and evert/ the children,” twice used, as indicating 
more than two (tho two known to ho living), and on tho im- 
prohahility of an intention to prefer tho issue of tho two to tho 
issue of tho four, the relationship of all six to tho testator being 
tho same and furnishing the common and only apparent motive 
for the gift. 

To a class Again a gift is not unfrequently made to such of a class as 
living at a shall bo living at a stated' time “ or their issue.” This is in form 
thoir iasuo. substitution; but, taken literally, substitution in tho place of the 

same persons as will themselves take; which is contradictory and 
would be inoperative. It is therefore construed as introducing 
the issue of such of tho class as at tho time stated shall bo dead; 
and this, of course, by way of addition and not of substitution; 
thus assimilating the case to Tytherleigh v. Harhin, and admitting 
• issue of persons dead at the date of the will (6). 

[(s) Thetestator’sknowlodgo of these And see cases where the death was after 
circumstanooB can Beldom be assumed the will, King v. Cleaveland, 26 Beav. 
beyond those affecting his own imme- 26, 4 De G. & J. 477; Shand v. Kidd, 
diate family, 7 B. M. & G. 496, 8 Ch. 19 Bear. 310; AtttPoodY.Jll/ord,L.IL., 
B. 63, 5 Gh. B. 501. 2 Eq. 479. In Congreve r. Palmer, 16 

{a) 5 Ch. B. 494. Bear. 435, the gift was, after tho death 

\b) lie Philps' Will, L.R., 7 Eq. 161; of A., “ to her sisters or their children 
Hurt y.Uellyar, L. R., 14 Eq. 160; living at her deceaseand children of 
Wingfield r. Wingfield, 9 Ch. B. 668; a sister dead at the date of the will 
Pension v. Pension, W. N. 1880, p. 113. were excluded: it was probably oou- 
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[But if the gift bo to such of a class as ore living at one timo 
or the issue of such as shall die before another time, the latter 
words may by possibility have some operation by way of substi¬ 
tution, and will, it seems, be construed in that their natural 
sense. Thus in West v. Orr (c) where a testator gave the residue 
of his estate to his wife for life, and after her death to he divided 
equally amongst such of the children of his late sisters A. and 
B. as should survive his wife and attain twenty-one: “ hut in 
case any of such children shall he dead at my decease leaving 
issue then such issue shall take the shore of their deceased 
parent.” A daughter of A. had died before the date of the will, 
leaving issue who claimed a share, arguing that “ such ” could 
not mean children of the sisters who should survive, hut merely 
meant children of the sisters, and that the gift was to the children 
who should survive the sisters, and the issue of ehildren who 
should he dead at the testator’s decease. But it was held hy 
Sir J. Bacorif V.-O., and on appeal by the L. JJ., that the claim 
could not he maintained. The V.-C. said, “ One must first ascertain 
the class referred to, and that class I find to he—children of the 
testator’s two sisters who should survive his widow and attain 
twenty-one. The testator says, ‘in case any of such children’— 
still referring hack to the children whom he had before defined— 
shall ho dead at his decease leaving issue, such issue shall take. 
As I cannot find in this will any share or interest which would 
have been taken hy the parent of this infant plaintiff, I cannot 
find that the plaintiff is entitled to any share at all under the 
wiU.” 

According to this constmetion of the words “ such children,” 
it is obvious that issue could never take hy way of substitution 
unless the testator’s wife (to whom ho gave a life interest) died 
in his lifetime; and then only in the event of a child dying in 
the interval between her death and his. Perhaps it was to 
widen the extremely narrow scope thus given for tho operation 
of the clause that Sir W. James, L. J., propounded another view, 
lie said, “If the words had been ‘among such of tho children 
of my late sisters as shall survive me, hut if any of such children 
shall he dead at my decease leaving lawful issue,’ then possibly 
it might have been considered that we could have said that this 
was not a substitutional class (qu. clause). But here tho words 

[siderod that the solo antecedent to words “living at her decease.” 

“their” was “children” unaffected, (c) 8 Ch. D. 60. See also Miller y, 
or not yet affected, by the tvbsequent Chapman, 21 L. J., Ch. KfO. 
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WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

[seem to mo to prevent that . . . And seeing that ordinarily 
speaking the gift to a class is a gift to a class of persons living, 
it appears to me, putting the two sentences together, that the 
plain grammatical construction of the will is this,—‘equally 
amongst such of the children now living of my late sisters A. 
and 15. as shoir survive my said wife, hut in case any of sueh 
children,’—that is any of the children now living {d )—‘ shall he 
dead at my decease leaving lawful issue, then I direct that such 
issue shall take the share of their deceased parent.’ lie is deal¬ 
ing with the class who are living at the date of his will, hut who 
might possibly die between the date of his will and of his own 
death, and then the whole gift taken grammatically is consis¬ 
tent.” This construction would still (as the L. J. observed) ex¬ 
clude issue of children dying between the testator’s death and 
the death of his wife, if (as happened) she survived him. Either 
construction defeated the plaintiff’s claim; and considering that 
by interpolating the words “ now living,” and using them as the 
sole antecedent to the word “ such,” to the exclusion of the very 
words of the will “ as shall survive my wife,” the grammatical 
moaning of the will was essentially changed, the V.-C.’s con¬ 
struction will perhaps be prefeiTcd. 

The leading authority on another frequent form of gift is 
Loving v. Thomas (e), where a testatrix devised real estate in trust 
(after successive life estates) to sell, and to pay and divide one 
fourth of the proceeds equally betAvoen all and every the children 
of her late aunt D., and the other shares betAveen the children of 
her late aunts E. and M. and her uncle F.; provided that if 
“ any child or children of the said” D., E., M. and F. “ shall die 
in my lifetime ” leaA'ing children Avho should sxirvivo her and 
attain twenty-one, then “the child or children of each such 
child so dying in my lifetime shall represent and stand in the 
place of his her or their deceased parent or respective parents, 
and shall be entitled to the same share or shares which his 
her or their deceased parent or parents would have been entitled 
to if living at my decease.” Some of the children of the aunts 
and uncle had died before the date of the will leaving children 
who survived the testatrix and attained twenty-one. It was 

[((f) If thisintorpolationisrightliere, granunatical effect of **sucli*’ in 
ought it not also to be made in the Meaatnan v. Fearse, L. B., 7 Ch. 286. 
hypothetical case put by the L. J., («) 1 Dr. & Sm. 497. See also Ee 

“ Such of the children of my late sis* Chapman's Will, 32 Bear. 382 ; Adams 
ters 08 shall survivo me” ? Compare v. Adams, L. B., 14 Eq. 24G; £e Wool- 
the same learned judge’s view of the rich, 11 Ch. D. 6G3. 
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[hold by Sir R. Kindersley, V.-C., that these children of pre¬ 
deceased children wore entitled to shares. lie observed that 
the words were not “ if any of the mid children,’* or “ any mch 
child,” but generally “ any child or children,” and (“ shall die” 
being, on the authority of Chvktophcnon v. Nayloi', construed 
“ shall have died ”) the predeceased children of an aunt an¬ 
swered the hypothetical description of children who would have 
been entitled if living at the testatrix’s decease as literally 
as children who died between the date of the will and the 
testatrix’s death. 

13ut it seems that (as hinted by Sir R. Kindenley) this con¬ 
struction is not admissible if the words are “ if any of the said 
children shall die.” The additional word was in Re Thompson's 
Trusts (/) held to confine the word “ children,” to which it was 
annexed, strictly to such children as wore before designated as 
legatees, and, therefore, to exclude tho issue of such as wero 
dead at the date of tho will j although the gift to issue was not 
oven in form substitutionary, but “ to my children then {i. e. at 
tho expiration of a previous interest) living, and tho child or 
children of such of my said children as shall then be dead,” tho 
grandchildren to take such shares as their parents would have 
been entitled to in case they had been then living. Sir IF. Wood, 
V.-C., thought that “ said ” could not be explained like “ their” 
or “ them ” in Tytherlcigh v. Harbin and Gaskcll v. Holmes, and 
he could not strike it out. 

And in Re Riddell ( g), where a testator after his wife’s death 
bequeathed “to the brothers of my said wife or tho children 
of the same if they be dead when this portion of my will comes 
into force, they only taking tho share which would have boon 
their parent’s portion had they been living at the decease of my 
wife;” it was hold by the L.JJ., that the case was within 
Christopherson v. Naylor, and that tho children of a brother 
who was dead at the date of the will were not entitled to 
participate. 

In a case whore tho gift was to “ my brothers and sisters or 
their heirs,” it was held by Sir C. Hall, V.-C., that tho “ heirs” 

[(/) 2 W. E. 218, 6 D. M. & G. 280 {(j\ W. N. 1880, p. 94. But (?eo the 

(see 2 De G. & J. 167); and see per restrictive effect of tho word “ such” 
Wood, V.-C., Re Jordan's Trusts, 2 N. in a similar position got rid of, to suit 
E. 68. The distinction was rejected “the general scheme” of a specially- 
by Matins, V.-O., Re Potter's Trust, vrordedwill, Measman y. Pearse, h. PL., 
It. E., 8 62, but qu. 7 Ch. 276, 285. 
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CHAP. sxix. [of a brother who was dead before the testatrix was bom was not 
included (h). 

And it has been suggested that the gift to issue in this form 
{i. e, to a class living at a particular timo or their issue) may be 
intended to take effect only in case all the parents are dead at 
tho time referred to (?): a view which the Court would probably 
bo slow to adopt. 

Children of The rule which excludes from a substitutionary gift children 
nSrSeadS' 0^ objocts dead at the date of the will, does not apply where the 
cntitled^nder is not to a ckss, but to designated individuals, 

clause of sub- Tlio distinction is clear: the latter case comes within the 


etitution. 


Distinction 
when primary 
gift is to such 
as are living 
at the date of 
tho will. 


principle of Darrel v. Molemorth ; for there can bo no difference 
between tho case of a gift to a person known by the testator to 
bo alive, and in tho event of his death to his children, and 
a gift to a person whom the testator may suppose or believe to 
bo living, but who is in fact dead, with a gift over to his 
children in case of his death (/). But where tho gift is to a 
class, tlie testator is always supposed to include only living 
objeefs, unless a different intention appears by the will [m). 

Whore, however, the bequest to the primary legatees, though 
not a olass-gift, is expressly limited to those living at tho date 
of the will, a merely substitutionary clause cannot operate in 
favour of the children of any then dead (a)]. 


General con¬ 
clusion from 
preceding 
casos. 


These cases, it is conceived, fully warrant the position that, in 
the absence of an explanatory context, a gift over, to take effect 
in tho event of the prior deviseo or legatee dying under certain 
circumstances, applies to the event happening in the lifetime of 
the testator; tho prevention of lapse being, it is considered, one 
of tho purposes of such substituted gift. 


Wiiethcr gift II. 1. We DOW proceed to examine the second class of casos 

ovor * 

effect on hap- before referred to, namely, those in which tho question has been 

oS^ulbso- ^ —whether the substituted gift takes effect in the event of tho 

quent to death prior legatee dying subsequently to the testator^s decease^ under 
of testator. 

[(A) Wingjteld •v.WingfieU^ 9 Ch. D. («») Parker v. Tooialf 11 H. L. Ca. 
65S, 666. 164, 166. 

(i) Per Jtomilly, M. R., Attwood v. («) See OrooA v. ITAii/ey, 26 L. J. Ch. 
Alford, L. R., 2 Eq. 479. 350 ; the rcj^ort in 7 D. hi. & G. 490, 

(Q Ive y. King, 16 Bear. 46; Kan- omite this point, excq>t in the marginal 

nam y. Simt, 2 Do G. & J. 161; Re note.] 

Sheppard'» Trvut, 1 K. & J. 269. 
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the circumstances prescribed; and if so, then, ■whether at any 
time subsequently. 

[The general rule is] that where the context is silent, the 
words referring to the death of the prior legatee, in connexion 
with some collateral event, apply to the contingency happening 
as well after as before the death of the testator (o). 

Thus, in Allen v. Farthing (j>), whore a testator, after direct¬ 
ing that a sum of 200/., recently paid to his daughter, should bo 
deducted from the amount of any monies, or any share of his 
personal estate, thereinafter bequeathed to her, or to which sho 
should bo entitled under and by virtue of that his will, proceeded 
to devise all his real estate to trustees upon trust for sale, and 
to apply the monies to arise therefrom upon the trusts there¬ 
inafter declared concerning his personal estate. The testator 
then bequeathed his personalty to the same persons, upon trust 
to got in and recover the same, and to pay and divide the same 
monies estate and elfects unto and between his son John Allen 
and his daughter Ann Smith, in equal moieties, share and share 
alike, the share of the daughter to bo for her separate use; and, 
in case of the death of either of them, the said John Allen and 
Ann Smith leaving any child or children him or her surviving, 
upon trust that the said trustees should stand possessed of the 
said moiety of the said estate so given to him or her the said 
J. Allen and A. Smith as aforesaid, in trust for such child or 
children, as and when they should attain twenty-one, and in the 
meantime to apply the income for maintenance; and in case 
of the death of either of them the said John Allen and Ann Smith 
leaving no issue laufully hegotten, then upon trust, as to the 
moiety of him or her so dying, for the survivor of them. The 
son and daughter having survived the testator claimed absolute 
interests in the residue, contending that the several gifts in 
favour of the children and the survivor respectively were intended 
to provide only for the event of the legatee’s dying in the tes¬ 
tator’s lifetime; and that the terms in which the testator had 
directed the 200/. to be deducted out of his daughter’s sharp 
aided this construction. Sir J. Leach, V.'-C., however, held that 
the testator’s children took life-interests only. lie observed 

[fo) Mr. Jarmanthouglitithazardous Mad. 310, but without tho arguments 
to lay down this as a general rule. and judgment, which are neceas^ to 
But subsequent authorities, it is con- elucidate the principle of the decision; 
oeived, havo established it.] the author has, however, been favoured 

(p) M.S., 12th Nov. 1816. This case with a note of them by a friend, 
and the decree thereon are stated 2 
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A. marrying 
and having 
children, ex¬ 
tended to 
event after 
death of 
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that where a testator refers to death simply, the words are 
necessarily held to mean death in his (the testator’s) lifetime, 
the language expressing a contingency, and death generally 
being not a contingent event (though even then slight circum¬ 
stances would vary the construction); but in the present instance 
it was not necessary to resort to such a construction, the event 
described being not death simply, but death leaving children^ so 
that there was a clear contingency expressed, and nothing to 
prevent the "^'ords from having full scope. Although the trus¬ 
tees were directed to “ pay ” and “ divide ” the property between 
the son and daughter, yet these words were to be taken in con¬ 
nexion with the subsequent limitations, which cut down and 
qualified them (p); and his Honor thought that the argument, 
fomided on the manner in which the advance of 200/. was 
directed to bo deducted out of the daughter’s share was too 
weak and inconclusive to control the words. 

So, in Child v. Giblctt {q)^ where a testator bequeathed the 
residue of his estate to trustees, upon trust, after payment of his 
debts, to divide the same between his two daughters, A. and B., 
share and share alike, to whom ho bequeathed the same; and in 
case of the death of either, the testator gave the whole to the 
survivor, and in the event of their marrying and having children^ 
then to the child or children of them, or the survivor of them, if 
they should attain the age of twenty-one years, but if not, then 
among the children of C., share and share alike; and if only 
one child, then the whole thereof to that one child. A. and B. 
both survived the testator j and the question was, whether they 
were entitled to the property absolutely, or for life only. Sir 
J. Leachy M. R., held that they took life interests only. “ The 
rule is,” he said, “ that whore there is a bequest to two persons, 
and, in case of the death of one of them, to the survivor, the 
words ‘ in case of the death’ are to be restricted to the life of 
the testator: but the question is, whether the first expression 
used by this testator, to which this rule would apply, is not 
qualified by the subsequent words of the ■will. The testator 
cannot possibly have intended that the children of 0. should 
take, in the event of a marriage of his daughters, and their 
death without children in Ins lifetime, and that they should not 
take in the event of a marriage of his daughters, and their dying 


See also Bowers v. Bowers, L. K., 
6 Ch. 214,261. Butef. Ware v. Watson, 


7D.M.& G. 248,] 
(?) 3 My. & K. 71. 
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without children after his decease. That would not bo a rational chap, rtjx. 

distinction. I am of opinion, therefore, that the general rule is 

here qualified by the subsequent words used by the testator, and 

that in the event of A. dying without children, or if she should 

have children and none of them live to attain the age of twenty- 

one, the children of 0. wdll be entitled to the residuary property 

of the testator.” 

[And in Smith v. Steicart (;•), where a testator devised and 
bequeathed the residue of his real and personal estate in different 
shares amongst several persons, and directed that the whole of 
the said legatees should have the benefit of survivorship between 
them in the event of any one or more of them dying without 
Reaving issue: the question was, whether the legatees acquired 
an indefeasible interest by surviving the testator; and Sir J. K. 

BrucCy V.-C., decided that they did not.] 

Sometimes, however, it happens that a devise in fee simple Gifts over, 
is followed by alternative limitations over which collectively ov^*p^ble 
provide for the event of the death of the devisee under all event, cou- 
possible circumstances. In such a case, the words of contin- tator’slife- 
genoy are road as applying exclusively to the,happening of the 
event in the testator’s lifetime, in order to avoid repugnancy, 
inasmuch as the alternative limitations, if not so quaHfiod and 
restricted in construction, would reduce tlie prior devise in fee 
to an estate for life. Thus, in Chyion v. Lowe («), whore a tes¬ 
tator gave his residuary real and personal estate to bo equally 
divided between his three grandchildren, A. B. and 0., share 
and share alike, for ever; and if either of them should happen to 
die without child or children laufulhj heyoiieny then ho duected 
that such part or shai'o of the one so dying should bo equally 
divided amongst the surviving brothers or sister; hut if any oj 
his grandchildren should die and leave child or children lawfully 
hegotteHy that such child or children should have their parent’s 
share equally divided amongst them, share and share alike. All 
the grandchildren survived the testator, and on a case from 
Chancery it was held in K. B. that in the events which had 
happened they took estates in fee simple as tenants in common. 

The reasons for this conclusion do not appear, but we may Remarka on 
presume them to be in consistency with the argument (already 

[(r) 4 De G. & S. 252. See also cuniary legacy); Randjieldv. Randpeld, 

Gawler v. C(fdby, Jao. 346 ; Gosling y. 8 H. L. Ca. 225, 236 (real estate); 

Townahend^ 17 Bear. 245, affirmed on Bowers v. Bowers, L. it., 5 Ch. 244.] 
distinct gronnds, 2 W. B. 23; Johnston (s) 5 B. & Aid. 636. 
y.Antrobusy 21 Bear. 556 (as to the pe- 

J.—VOL. II. 3 B 
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WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

noticed) which was strongly urged by the very able counsel for 
the plaintiffs, namely, that the several alternative limitations 
would, unless confined to the happening of the event in the 
testator’s lifetime, operate to cut down the fee previously devised 
to an estate for life {f ); [and on this groimd the case was 
followed with express approbation of the doctrine contained in 
it, in Gee v. Mayor of Manchester (m), where a testator gave his 
freehold leasehold and personal property among his children in 
manner following: to his son A. one-seventh share of his 
property, to his heirs executors and administrators. And he gave 
one-seventh share to each of his other six children in similar 
terms; and provided, that in case any of his sons or daughters 
died without issue, that their shore returned to his sons and 
daughters equally; and in case any of his sons and daughters 
died and leaving issue, that they shoidd take their deceased 
parent’s share. On a case from Chancery it was held in Q. B. 
that each child who sur\'ived the testator took an indefeasible 
estate in foe in the real estate and an absolute interest in the' 
leaseholds. 

So, in Woodhurne v. Woodhurne (x), where a testator gave all 
his real and personal estate upon trust for his brothers and 
sisters (naming them), their heirs, executors, administrators 
and assigns; and declared that if any of his said brothers and 
sisters should die without leaving issue, his or her share should 
go to the survivors, and that if any of his brothers and sisters 
shoidd have left issue, such issue should be entitled to their 
parent’s shares: it was held by Sir J. Stuart, Y.-C., that the 
brothers and sisters, having survived the testator, were absolutely 
entitled to the estate.] 

Where, however, the gift, which precedes the alternative gifts 
over, is not (as in the preceding oases) absolute and unqualified, 
but is so framed as to admit of its being, without inconsistency 
or violence, restricted to a life interest, the ground for the con¬ 
struction adopted in these cases failing, the gift in question is 
held to confer a life interest only, there beiug no reason why 
the fullest scope should not be given to the several alternative 
gifts over. 

(t) "ELowever tho devise in Clayton v. difference between such a devise and a 
XottVjOfthesharesof g^randchildronwbo mere estate for life; [L.R.,6 Cb.250.] 
should die'without children, would not [(«) 17 Q. A 737. JST. Xfrwctf, V.-C., 
apply to, and would therefore leave the expressed a different opinion upon the 
fee in, the last survivor, who might die same case, 19 L. J. Ch. 151,14 Jur. 826. 
without children; and this makes a solid (j;) 23 L. J. Ch. 336.] 
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As where (y) a testatrix bequeathed to A. the sum of 400/., to chap. xmx. 
bo vested in the public funds, the interest whereof she should 
receive when she attained twenty-one. In the event of her 
decease at before or after the said period^ the sum so bequeathed 
to be divided between B. and C. Lord LangdalCj M. R., said 
that the words “ at before or after ” involved all tiino present, 
past and future, and that the only construction to be put on 
these words therefore was, “ in the event of her decease, when¬ 
ever that event might happen.” 

[It was scarcely possible, indeed, to put any other constme- 
tion on this will. The reference was expressly to the age of 
twenty-one years; and therefore no room was left to imply a 
reference to any other or additional period, as the death of the 
testator. The case differs, therefore, from the two preceding, 
in which the manner and not the period of death was the 
circumstance to which express reference was made. 

A clearer illustration of the distinction is afforded by Cooper 
V. Cooper (s), in which a testator bequeathed the residue of his 
personal estate equally between his four children (naming 
them), and in case of the death of either of them leaving issue 
then the issue of such child to take the parent’s share; but in 
the event of their dying without leaving issue then the share of 
the one so dying to become part of the residue of his personal 
estate. There being no words in the primary bequest expressly 
giving an absolute interest (as there were in Clayton v. Lowe 
and Gee v. Mayor of Manchester), there was no danger of imputing 
two inoonsistent intentions to the testator in refusing to hold 
the bequest absolute upon the testator’s death: and it was there¬ 
fore held by Sir W. P. Wood, V.-O., that the children took life 
interests only {a). 

The general rule which permits the gift over to take effect The event re- 
upon the happening of the contingency at any time after the teSator’e^ 
testator’s death is of course excluded by any context which l>y 
shews that the testator did not intend it so to operate. Thus in 
Be'Anstice (i), where a testatrix gave the residue of her personal 
estate to trustees in trust to pay and divide the same in equal 
shares between her two cousins A. and B.; and “ in case either 
of them should be married at the time of her said legacy becoming 

(y) Miles v. Clark, 1 Kee. 92; [soo f) Ch. 244 ; Gosling v. Townshend, 2 W. 

Tilson T. Jonea, 1 B. & M 7 . 663, ante, B. 23. Rogers v. Waterhouse, 4 Drew. 

760. 329, and Rogers v. Rogers, 7 W. B. 641, 

Iz) 1 K. & J. 668 . cannot bo relied on contra. 

\a) See also Bowers y. Bowers, L. B., ( 6 ) 23 Bear. 135. 

3 E 2 
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[payable^ then the same shall he paid or disposed of for her sepa¬ 
rate use, and her receipt alone for the same shall he a mffieient dis- 
charge ; ” and in case either of them should die without leaving 
issue, then her share to go to her sister; and in case both should 
die without leaving issue, then over; it was held by Sir J, Romilly, 
M. H., that this meant death in the testatrix’s lifetime, for-the 
legatees (if married) were to be competent to give a full dis¬ 
charge for their legacies when they became payable, which was 
inconsistent with a gift over upon an event to happen at any 
time during their lives. 

So where the gift was to several as tenants in common, and in 
case any of them should die without leaving issue, the shares of 
them so dying were to go to the others and to the issue of such 
of them as should die leaving issue in equal shares, such issue to 
take the shares which their respective parents would have taken 
if living; it was clear that the interest of the original legatees 
was not to bo defeasible during their whole lives {x). And the 
circumstance that one of several alternative gifts over is expressly 
confined to death without issue under twenty-one is a strong 
argument that the other, though in terms indefinite, was intended 
to be so confined too (y). 

Again in Clark v. JSenry (z), where a testator gave aU he pos¬ 
sessed to be equally divided between his sisters A. and S. for 
their sole use and benefit independent of any one they might 
marry; and directed his personal property consisting of clothes, 
plate, wines, stores, musical instruments, cabin furniture, &o., to 
bo sold and the proceeds invosted in his sisters’ names as they 
should direct, his sister A. (who had attained the age of twenty- 
five) to have the immediate control of her share of bis personal 
property, and his sister S. on attaining the age of twenty-five, 
until which time her uncle W. would hold it in trust for her; 
and in case of the death of either sister before the testator or 
before marrying and having children, the whole of the property 
he might die possessed of to go to the survivor. It was held 
that A. on attaining twenty-five, although she had not marri’ed, 
was absolutely entitled to a moiety. There might be some diffi¬ 
culty, it was observed, in applying the words of the gift over to 
both sisters; but they must be construed with reference to the 
former words: whatever else the testator may have meant, he 

[(z) Johnstm y. Antrohua, 21 Beay. clause in the text. 

666 (the share of residue.) There was (^) Brotherton y. Bury^ 18 Beav. 66. 
also a gift over on death leaving issue; (z) L. B., 11 Eq. 222, 6 Oh. 688. 

but the decision was based bn the 
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[certainly meant tliat when either sister attained twenty-five she 
should have her share. 

And in Ware v. Wasson (a) where a testator gave his residuary 
estate “ to be divided into six equal shares, being as many as I 
have children now living, one of the said shares to bo for the 
benefit of each of my said children in manner hereinafter men¬ 
tioned, the share of each of my sons W., H., and J. to bo paid 
assigned and transferred to him as soon as convenient after 
my decease, and the shares of daughters E., A., and S. to be 
vested interests for their benefits in manner hereinafter men¬ 
tioned:” provided that if any of his said sons should die without 
issue living at his decease his share (accruing as well as original) 
should go to the survivors equally: the trustees were then 
directed to stand possessed of the shares of the daughters in trust 
for them for life and afterwards for their children, and in default 
of children, for the survivors or survivor of the sons and 
daughters: it was held by K. Bruce and Turner^ L.JJ., that the 
shares of the sons vested in them indefensibly on the testator’s 
death, the gift ovor of those shares operating only in case of 
death in his lifetime; the marked distinction made between the 
shares of the sons and those of the daughters being considered 
to show that, whatever effect the words “ pay and divide ” might 
have had if they had stood alone, the testator meant something 
different from a direction that the shares should be vested when 
he used the words “ pay and transfer.”] 

II. 2. In all the preceding cases it will be observed that tlic gift 
to the person on whose death, under the circumstances described, 
the substituted gift was to arise, was immediate, i. e. to take effect 
in possession; so that the Court was placed in the alternative of 
construing the words either as applying exclusively to death in 
the lifetime of the testator, or as extending to death at any time, 
the will supplying no other period to which the words could be 
referred: but where the two concurrent or alternative gifts are 
preceded by a life or other partial interest, or the enjoyment 
under them is otherwise postponed, the way is open to a third 
construction, namely, that of applying the words in question to 
the event of death occurring before the period of possession or 
distribution, so that the original legatee, surviving that period, 
would become absolutely entitled. 

[(a) 7 D. M. & G. 248. See also paying her 600/. -within one year from 
Lloyd V. Daviea, 16 0. B. 76 (devise to testator’s death); Vulliamy v. Htis- 
three in common, with gift over on kisaon, 3 Y. & G. 80 (direction to settlo 
marriage of one to the other two, they legacy in case of marriage). 
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[It is settled, however, that in this case, as well as where the 
original gift is immediate, the substituted gift will primd facie 
take effect whenever the death under the circumstances desorihed 
occurs. Thus, in O’Mahoney v. Burdett (6), where a testatrix 
bequeathed 1,000/. to her sister A. for life, and after her death 
to A.’s daughter B.: “ if my said niece should die unmarried or 
without children the 1,000/. I here will to revert to” C. A. died; 
then the testatrix; and afterwards B. died without children; 
and it was held in D. P. that the legacy went over to 0., on the 
ground that this was the natural and proper meaning of the 
words, and £hat there was no context which rendered a different 
meaning necessary or proper. The inconvenience of suspending 
the absolute vesting of the gift during the whole lifetime of the 
legatee could not control the natural meaning of the terms of 
the bequest. 

So, in Ingram v. Soutten (c), where a testator gave a mixed 
residue in trust for his wife for life, and after her death or 
second marriage in trust in moieties for his two daughters for 
their lives, and afterwards for their children respectively; if 
either daughter should have no child her moiety to go to the 
other daughter and her children; and if neither daughter should 
have a child to attain twenty-one, then the whole to be in trust 
for his two sons as tenants in common and their respective 
executors, &c.; but if either son should die without leaving issue 
living at the time of his decease, then the whole to devolve and 
be in trust for the other, his executors, &o. But if both sons 
should die without leaving issue living at their respective deaths, 
then in trust for Mi, a granddaughter of the testator, her exe¬ 
cutors, &o.; but if she should die without leaving issue living at 
the time of her death, then in trust for such one or more of the 
daughters of P. and G. as should be living when the trusts 
thereinbefore declared should determine, their executors, &c.; 
and if there should be no such daughter of either of them at that 
time living, then in trust for 0., his executors, &c. First, the 
wife died; then the sons; and afterwards the daughters; neither 
of the sons or daughters had any issue. M. survived them, and 
afterwards died without ever having issue. At that time there 
was living only one daughter of P. and no daughter of G. It 
was held by JameSylj.Z. {Mellkhy L.J., concurring), that M., 
having survived the tenants for life, took an indefeasible interest. 

[(i) L. B., 7 H. L. 386. and restoringdeoision of 

(c) L. B., 7 H. L. 408, reversing ib. 47, n. See also Bmn v. Dixm, 16 
Heatheotv^a Truala, L. B., 9 Ch. 45, Sim. 21. 



PDF Compressor Pro 


TO WHAT PERIOD THEY RELATE. 791 

[The general rule, he said, was, as laid down in Edtcanh v. Ed- ciiap. xux. 
'wards (o?), that, where there was an absolute gift to vest in pos¬ 
session at a future time, and a gift over if the legatee should die 
without issue living at his death, this primH facie meant if he 
should so die before he was entitled to call for delivery, as it 
would be very inconvenient that after delivery the subject should 
be liable to go over: and there was nothing in the present case 
to take it out of the general rule. But this was reversed in 
D. P., and the alleged rule was denied, as unwarrantably altering 
the natural meaning of the words, which clearly expressed a 
dying without issue living at the death, at whatever time that 
death might take place. 

The rule being as thus laid down in D. P., it is to bo con- 
sidored what species of context will exclude it and confine the context. ^ 
operation of the gift over to death ocemTing before the period of 
possession. An example of such a context] is afforded by Da 
Costa V. Keir (e), where a testator gave the residue of his estate 
to trustees, upon trust to pay the interest to his wife for life, and 
after her decease, he gave the principal to A. for her own use and 
benefit to he at her own disjwsal; but if the said A. should die 
leaving any child or children living at her decease, then ho gave 
the residue to her children; but if she should die without any 
child living at her decease, then ho gave the same to B. and C. 
equally; but if either of them should die before they should 
become entitled to receive the said residue, then he gave the 
whole to the survivor; and if both should die in the lifetime of his 
wife^ then he gave the said residue to his wife. A. survived the 
testator and his widow, and therefore claimed to bo. entitled 
absolutely. The legatees over resisted this claim on the ground 
that the residue was given to them in the event of A. dying 
without leaving a child, whenever that event should happen. Sir 
J. Leach j M. R., considered this construction objectionable, as it 
simply revoked the prior gift to A. (/), since, by parity of reason¬ 
ing, the children, if any, living at her decease, would also have 
been entitled, without regard to the period of death; whereas 
the testator intended the subsequent gift to operate only by way 
of qualification or exception in particular events; and he thought 
that the ultimate gift to the wife in the event of B. and C. dying 
in her lifetime, plainly indicated that the life of the widow was 
to be the period to which the event of A. dying with or without 

[(rf) 16 Beav. 364, 365.] (/) I. e. ultra the life interest. [See 

(«} 3 Buss. 360. also Davenport v. Dishopp, 2Y.&G. C. 

C. 463. 
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oHldron was to be referred (r/), and consequently that A. having 
survived the widow, was absolutely entitled. 

[So, in Barker v. Cocks (A), where a testator bequeathed a 
fund after the doceaso of his wife (who had a life interest 
therein) to A., B. and 0., equally to be divided between them, 
share and share alike; but in case of the death of 0. without 
leaving lawful issue, he gave her third part to A. and B. 
equally; it was held by Lord LangdaU^ M. E., that, having 
survived the wife, C. had acquired an absolute interest. The 
testator’s first object, he observed, was that each of the three 
should have ah equal advantage with the others; but as to C.’s 
share there was a gift over to the others in case of C. dying 
without leaving lawful issue. If you made this event refer to the 
period anterior to the death of the tenant for life, you carried 
into effect the primary intention of the testator to divide the 
fund amongst the throe, share and share alike.] 

A question of this nature arose in Qalland v. Leonard (#), 
where a testator gave the residue of his personal estate to 
trustees, upon trust to place the same out at interest during the 
life of his wife, and pay her a certain annuity, and upon her 
death to pay and divide the said trust monies unto and equally 
between his two daughters, II. and A. And in case of the death 
of them his said daughters^ or either of them^ leaving a child or 
children living^ upon trust for the children in manner therein 
mentioned; and the testator declared that the children of each 
of his daughters should be entitled to the same share his her or 
their mother would be entitled to if then living; [and in case of 
the death of his said two daughters without leaving issue living, 
then over]. Sir T. Plumcr^ M. E., held that the testator intend¬ 
ed only to substitute the children for the mofher, in the event of 
the decease of the latter during the widow’s lifcy and that the 
daughters who survived her (the widow) became absolutely en¬ 
titled. In this case the frame and terms of the bequest shewed 
that the testator contemplated the death of the widow as the 
period of distribution, and any doubt which his previous ex¬ 
pressions may have left on this point is dispelled by the clause 
entitling the children to the shares which their parents, if 
living^ would have taken. 


[(^) See also lie Hayee^ 8 Jur. N. S. 
1068. Sb if one of Bevcral alternative 
^ta over be expressly confined to a 
definite period, it is an argpiinent for 
confining the others also, Wood y. 


Wood, 36 Beay. 587. And see Whiting 
V. Force, 2 Beay. 671; King y. Cullen, 
2 Be a. & S. 252. ' 

(A) 6 Beay. 82.] 

(i) 1 Sw. 161. 
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[“ It is manifest,” said Lord Sclborne (A-), “ that when a 
testator (as in Gallaml v. Leonard) has directed payment or 
distribution to be made at a certain time, so that a trust in¬ 
tended by him to continuo up to that time shall then come to 
an end, and has proceeded to substitute other devisees Or 
legatees, through the medium of the same trustees and the same 
trust, in case of the death without leaving issue of any of the 
persons to whom such payment or distribution was first directed 
to be made; there is strong prima facie reason for holding that 
the contingency must be intended to happen if at all before the 
period of distribution. And a rule so limited (subject of course 
to exceptions) would seem to be in harmony with sound prin¬ 
ciple and with the general current of authority.” 

Edwards v. Edwards (1) was itself a case of that kind. The 
testator there devised freeholds and leaseholds in trust for his 
wife during her life or widowhood, llo then devised part of 
the property to his eldest son for him and his heirs to possess 
immediately after his mother’s death or marriage.” lie then 
made similar devises to a daughter and to another son; and 
continued—“ If my said wife shall remain my widow my 
trustees shall assign and transfer to each of my children their 
shares immediately after her death and as soon as tliey arrive at 
twenty-one. . . . Further, if one of my three children shall 
die and leaving no children, his or her share shall be divided 
between the other two and for their heirs for ever; and if two 
of my children shall die and leaving no cliildren, their shares 
shall go to the surviving one and his or her heirs for ever.” 
It was held by Sir d. EomiUy^ M. li., that the contingency of 
death leaving no children was to be confined to the life of the 
tenant for life, llis decision was, indeed, based on the sup¬ 
posed general rule cited and relied on by Sir W. James in 
Ingrani v. Soutten, but denied on appeal of that case. But in 
O’Mahoney v. Biirdett^ Lord Selborne said— Edwards v. Edwards 
was a case in which a distribution by assignment or transfer 
was expressly directed to be made after the death of the tenant 
for life, thereby primS. facie terminating a trust which down to 
that time was to continue.” Lord Uatherley spoke to the like 
effect; and Lord Cairns said—“ The direction for assignment 
and transfer coupled with immediate and absolute possession 
may well have justified the decision” (m). 

[(A:) In O*Mahoney v. Durdett, L. R., bution, ib. 407. 

7 if. L. 408. An express direction is {1) 15 Beav. 357. 

hero meant, not merely such a disposi- (»>) L. R., 7 H. L. 301, 400, 403. 

tion of the property as involves distri- 
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CHAP. XLIX. 

Contingency 
restricted to 
period of dis¬ 
tribution by 
express direc¬ 
tion to distri¬ 
bute. 

Dean v. 
Jlandle^. 


Olivant y. 
Wright. 


[Another case of the same kind, prior to O’Mahoney v. 
Burdettj was Dean v. Handley (/), where a testator devised his 
real estate to trustees upon the trusts afterwards declared, and 
gave to the trustees his business in trust to carry it on; and 
gave them the residue of his personal estate in trust for sale; 
and to stand possessed of the proceeds and of the real estate in 
trust out of the income and the profits of the business to pay a 
life annuity to his wife for the support of herself and his son, 
and after her death to pay and make over, and he thereby 
devised and bequeathed all the said real and personal estate, 
including all accumulations and the business, unto his said son, 
his heirs executors administrators and assigns: “ And my will 
further is that in case my said son shall happen to depart this 
life without leaving lawful issue him surviving, then I direct my 
trustees and the survivors of them,” &c. to sell all the real and 
personal estate and to hold the proceeds upon the trusts therein 
mentioned. It was hold by Sir W. P. Wood, V.-O., that the 
son having survived the widow was absolutely entitled to the 
whole estate. Ilis decision, as reported, proceeded on tho 
supposed general rule in Edwards v. Edwards; but in OMahoney 
V. Burdett (m), ho said:—“ It was a trade which was directed to 
be carried on by the executors until tho son attained a certain 
age, when tho trade (and not the trade only but other property 
as well) was to be handed over to him. ... I held in that 
case, and I should be disposed to hold the same again in a 
similar case, that the time was evidently pointed out when tho 
final and complete distribution was to be made, and that the 
executory devise must be held to bo referred to that time, 
because it was impossible to call the property back again and 
hold that tho executory devise was then to take effect after 
there had been that full and complete distribution of the funds.” 

A question of the same kind afterwards arose in Olivant v. 
Wright (n), where a testatrix having separate real and personal 




2 H. & M. C36. 

L. R., 7 H. L. 403. The fol- 
loWing cases -were decided before 
O'Mahoney v. Burdett on the supposed 
general rule in Edmarda v. Edwards. 
Most if not all of them might perhaps 
be supported on special grounds; and 
it may bo obsorred that none of them 
yrcro bare.{!ase»of sucocssire trusts like 
the two cases in D. P. See Be Allen's 
Estate, 3 Drew. 380; Johnson r. Cope, 
17 Beav. 661; Beekton y. Barton, 27 
Beay. 99; Shney y. Slaney, 33 Beav. 


G31; Be Sill's Trusts, L. B., 12 
312. On special grounds the contin¬ 
gency was held in Milner y. Milner, 84 
Beav. 276 (settlement), and Witham y. 
Witham, 3 D. F. & J. 768 (direction to 
settle shares of daughters if they should 
marry) not to be confined to the life of 
the tenant for life; and in Smith y. 
Colman, 26 Bear. 216 (similar direction 
to settle), to be coitfined to the death 
of the testator. 

(») L. B., 20 £q. 220,1 Ch. D. 846. 
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[estate gave it to her husband for life; “ and after his decease to chap. xux. 

he divided amongst my five children, share and share alike; and 

if any of my children should die without issue, then that child 

or children’s share shall be divided, share and share alike, 

among the children then living; but if any of my children 

should die leaving issue, then that child (if only one) shall 

take its parent’s share, and if more than one, to be divided 

equally amongst them, share and share alike.” It was held by 

Sir J. Bacon^ V.-C., that the case was within the rule laid down 

in D. P.; that the share of a child who survived the tenant for 

life leaving issue passed to the issue; and that the share of 

another child who afterwards died without issue passed to the 

three children then surviving. On appeal this was reversed on 

the ground that the testatrix clearly intended an actual and 

final division to be made at the death of "the tenant for life. 

Sir W. James observed that all was consistent with that 
intention, and that any other construction would lead to so 
many absurdities and contradictions that he could not bring 
himself to entertain a doubt. lie said the natural meaning of 
“ then ” would be the time of division which had before been 
spoken of as to be made at the death of the tenant for life. 

Sir O. Mellish said that, according to the respondent, there 
might be several periods of division, and what was to happen if 
all the five children one after the other died without issue did 
not exactly appear. Sir G. Bramwell observed that, according 
to the respondent, the surviving children took the shares of the 
child dying without issue to the exclusion of the issue of the 
child who died with issue, which certainly was unreasonable; 
and fuither that a grandchild dying during the life of tho 
tenant for life would take that which a child dying during tho 
life of the tenant for life would not take, which also seemed 
unreasonable. 

The difficulties here suggested do not appear to be very for- Contingency 
midable (o). That they were considered to be so in Olivant v. 

Wnghty may probably be taken as evidence that an express Wonoy in 
direction to distribute needs little” assistance from the context to 
exclude the general rule which reads death without issue as 
meaning death at any time. If, indeed, by so reading the will 
absurdity or contradiction is really produced in the ulterior trusts, 
which is avoided by confining the contingency to the limited 

Up) See ante, p. 780, n. {t), and Lord Hathcrley*! judgment. Bowers y.B owers, 

It. a., 6 250; also ante, p. 188. 
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[period, there is strong ground for adopting the latter construc¬ 
tion, even although the will contains no express direction to dis¬ 
tribute, and no trust {p). 

The effect of an express direction to convey at a particular 
time is further shown by Whmhle v. Withers {q)^ where a tes¬ 
tator gave real and personal estate to trustees, in trust for his 
wife for life, and after her death to convey and assure pay and 
divide the same unto and amongst all his children in equal shares 
on their respectively attaining twenty-one ; and in case of the death 
of any of them without issue under that age, or before acquiring 
a vested interest (r), then to convey, &o. his part to the survivors; 
but in case any of the testator’s children should die at any time 
either before or after him having issue, then to convey, &c. his part 
to such issue. All the children having attained twenty-one, it 
was held by Sir L. Shadwell, V.-O., that they had become inde- 
feasibly entitled. He thought the words “under twenty-one” 
must of necessity be implied in the gift over to issue, since the 
trustees having under the first trust executed an absolute con¬ 
veyance to the children at twenty-one would have nothing left 
in them to enable them to execute the last trust as it stood in 
the will. 

In the last ease, it appears that the wife was dead, but not 
when she died; nor was it suggested that the time of her death 
furnished a limit to the contingency. That it is not the time of 
eventual distribution, but the time pointed out by the express 
direction to distribute, that fixes that limit, is more distinctly 
. shown by Re Johnson’s, Trusts (s), where a testator devised real 
estate .to his wife for life, remaindor to trustees in trust to sell, 
to invest the proceeds, and to apply the income in bringing up 
his nephews and nieces, the children of his sister S., during their 
respective minorities; and upon further trust to pay his nephews 
and nieces their respective shares when and as they should 
respectively attain twenty-one; if any of them should die with¬ 
out leaving issue, their shares to be paid to the survivors when 
'' their original shares were payable as aforesaid; if any of them 
should be of age at the time of sale, their shares to be paid im- 


[(;>) See Besant v. Cox, 6 Oh. D. 604. 
But the report does not nmke ft clear 
how in this particular case the words 
(" that shall leave such lawful issue”) 
which caused the difficulty upon one 
construction were made intelligible by 
adopting the other. 

16 Sun. 505. See also Whiting 


V. Force, 2 Beav. 671; Olyn v. Glyn, 
26 L. J. Ch. 409 (distribution directed 
at twenty-five, with gift over of the 
share of the eldest if he came into 
settled estates.) 

(r) These last words were held to be 
merely tautologfous. 

(«) 10 L. T., N. S. 465.] 
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[mediately after tlie sale. All the nephews and nieces hut two chap. xm. 
died before the wife, some under age, others after attaining 
twenty-one, and some leaving issue others not. It was held by 
Sir TF, JP. Wood, V.-C., that a nephew or niece became inde- 
feasibly entitled on attaining twenty-one. He observed that 
the Court always leaned towards the construction which vested 
a provision for children at the time when it was most likely to 
be required. He thought the testator had plainly expressed 
his intention that the original shares should vest at twenty-one, 
and that the period of survivorship as to the accruing shares was 
to be the period of the vesting of original shares.] 

The restricted construction prevailed, partly on the authority Contingency 
of Galland v. Leonard, in the more doubtful case of Home v. ^ 

Pillans {u), where a testator bequeathed to his nieces, C. and M., vesting, 
the sum of 2,000^. each, when and if they should attain their 
ages of twenty-one years; and which said legacies he gave to 
them for their sole and separate use, free from the debts or 
control of their or either of their husbands: and in case of the 
death of his said nieces or either of them leaving children or a 
child, the testator bequeathed the share or shares of each of his 
said nieces so dying unto their or her respective children or 
child. Sir J. Leach, M. E., hold that the nieces did not take 
absolute interests at majority; but that the bequest to them 
continued to bo liable to the executory gift, on their dying 
leaving children. Lord Brougham, C., reversed the decree, on 
the ground that the construction adopted by the Court below 
was irroconcileable with the authorities, especially those cases in 
which words referring to death generally had been held to be 
restricted to death occurring in the lifetime of the prior legatee 
for life {x), and he adduced Galland v. Leonard as an authority 
precisely in point. He also dwelt on the inconvenience of 
holding the absolute vesting to be suspended during the life 
of the legatee, wliich was a construction the Court would never 
adopt but from necessity; and he considered that, in the present 
instance, such a construction would have the effect of defeating* 
the testator’s intention, which evidently was, that at the age of 
twenty-one the legacies should become absolutely vested. 

It is observable that Lord Brougham, in his remarks on Remark on 
Hervey v. McLauchlin ( y) and that class of cases, but very faintly ^Br^ham^a 
adverts to the fact, that in them the gift over was in case of judgment 
death simpliciter, and in the will before him it was in case of 
(«) 2 My. & K. 15. (x) Vide ante, 756. {y) 1 Pri. 284. 
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vesting. 


death in connexion with a collateral event (t. e. leaving children), 
which forms a most material distinction, and excludes from the 
latter case much of tho reasoning adopted by him from the cited 
authorities. The point which he had to decide was certainly 
one of groat difiioulty. [But the decision has frequently been 
recognized as correct. Thus in Rand field v. Randfield (z), where 
a testator devised real estate to his son when he attained twenty- 
one, with a gift over if he should die leaving no issue, hut where 
under tho circumstances tho words “ when ho attained twenty- 
one” were taken pro non scriptis. Lord Kingsdown said that 
he thought the rule laid down in Home v. Pi7/rtnswas a perfectly 
sound one, and that it ought not to he disturbed, though it 
could not apply there. “If,” ho added with reference to l;he 
case before him, “ there had been two contingencies to which the 
words might have been applicable they would I think have been 
properly applicable to the first, the dying under twenty-one; 
but that contingency did not exist when the will was executed, 
and they can be applicable therefore only to the other.” As 
was said in the argument of that case, it is highly improbable 
that the testator could mean to give tho estate absolutely to his 
son upon his attaining twenty-one, and then take it away again 
after the son had attained that age. 

Again, in Monteith v. Nicholson (a), where a testator gave his 
personal estate to his brothers and sisters living at his decease, 
their executors administrators and assigns, as tenants in common, 
and declared that if any of them should die in his lifetime or afier’- 
wards without leaving lawful issiWy the share or shares of him her 
or them so dying should go to and be equally divided amongst 
the survivor or survivors of them; and if any of them should die 
in his lifetime or afterwards leaving mue^ the share or shares of 
him her or them so dying should go to and be equally 
divided amongst such issue, such child or children taking their 
parentis share. “And, moreover, I declare it to be my will, 
that none of the legatees under this my will shall he entitled 
•to any bequest until they severally attain the age of twenty-one 
years.” It was held by Lord Langdale, M.R., that each of the 
brothers and sisters took an absolute vested interest on attaining 
the age of twenty-one years. 

On the same principle, if the gift after a life estate is con- 


S s) 8 H. L. Ca. 225, 240, 231. Seo (a) 2 Kee. 719. See also Tte Dow- 
consider the explanation of ibis case ling's Trusts, L. B., 14 Eq. 463. 

given by Lord Caxrns, L. B., 7 H. L. 397. 
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[tingent on the legatee surviving the tenant for life, a gift over 
if he dies without leaving issue will, it seems, he restiioted to 
death in the lifetime of tho tenant for life {b). 

This construction however may he excluded if, besides the 
gift over in question, there is another gift over expressly in case 
of death before tho time of vesting (c). Nbr has it been gener¬ 
ally extended to oases of immediate gift, vested in point of 
interest, but where possession is directed to be given or payment 
made at a speoiEed time (c/).] 


And hero it will be convenient to notice the frequently 
occurring point of construction arising on tho word “ payable,” 
in such a case as the following :—A money fund is given to a 
person for life, and, after his decease, to his children at majority 
or marriage, with a gift over in the event of any of the objects 
dying before their shares become payabk. In such cases it 
becomes a question whether the word “ payable” is to be con¬ 
sidered as referring to the age or marriage (or any other such 
circumstance affecting tho personal situation of tho legatee), 
on the arrival or happening of which the shares are made 
“payable,” or to the actual period of distribution; in other 
words, whether the shares vest absolutely at tho majority or 
marriage of the legatees, in the lifetime of tho legatee for life; 
or whether tho vesting is postponed to tho period of such 
majority or marriage, and the death of the legatee for life. As 
the latter construction exposes the legatees to tho risk of losing 
the testator’s provision in the event of their dying in the life¬ 
time of the legatee for life, although they may have reached 
adult or even advanced age, and may have loft descendants,- 
however numerous, the Courts have strongly inclined to hold 
the word “payable” to refer to tho majority or marriage of the 
legatees, especially if the testator stood towards the legatees in 
the parental relation. 

And where (as often happens) the question has arisen under 
marriage settlements (e), the leaning to this construction is 


[(i) Andretvs v. Lord, 6 Jur. N. S. 
866 ; Se Sarjeant, 11W. R. 203. And 
see judgment in Oarey v. Whittinyham, 
6 Bear. 270. 

(c) Martineau r. Rigert, 8 D. H. & 
a. 328. 

if) Smith r. Spencer, 6 D. M. & G. 
631, explained 2 H. & M. 639 ; Cotton 
T. Cotton, 23 L. J. Ch. 489; EUe v. 
Else, L. R., 13 Eq. 196.] 


(<•) Emperor v. Eolje, 1 Ves. 208; 
Woodcock V. Duke of Dorset, 3 B. C. C. 
569; Hope v. Lord Clifden, 6 Vos. 499; 
Selmick V. Legh (which is a leading 
case), 9 Ves. 300; Powis v. Burdett, ib. 
428; Hovegrave v. Cartier, 3 V. & B. 
79; Perfect v. Lord Curzon, 6 Mad. 
442; \_Ecans v. Scott, 1 H. L. Ca. 43, 
11 Jur. 291; Re Williams, 12 Bear. 
317; Mount r. Mount, 13 ib. 333; 
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cms. xux. strongly aided by the occasion and design of tbe instrument, 
whose primary object obviously is, to secure a provision for 
tbe issue of tbe marriagG. In wills, tbe point, like aU others, 
depends solely upon the intention to be collected from the 
context; and tbe cases will be found to present instances of 
tbe vesting being held to take place at majority, or at majority 
or marriage (as the case may bo), in the lifetime of tbe legatee 
for life, or to be further suspended until tbe period of actual 
distribution, according as the language of tbe will was deemed 
to admit or to exclude the more eligible mid convenient con-' 
struction. 

Worf“jpay- [Thus, in Saliabunj v. Lamhe (/), whore a testator by bis will 

to majority, appointed 2,000/., in trust for the separate use of bis daughter 

of distribu”^ afterwards in trust for her daughters and younger sons 

tion. as she should appoint; in default of appointment, in trust for 

her daughters and younger sons equally, to be paid at twenty- 

one or marriage; in case any of them should die or become heir 

male of S. before his her or their share became paf/ablCf such 

share to go to the survivor; if all should die before their shares 

became payahle^ then to S.; S. survived all her children; but 

Lord Northington held that they took transmissible interests on 

attaining twenty-one or marriage.] 

So, in JIallifax v. Wihon (</), where a testator gave to trustees 

all his estate and effects, upon trust to lay out the proceeds 

thereof, after payment of debts, upon security, and pay the 

interest to his mother, R. M., for life; and, after her decease, 

upon trust to pay and transfer the said trust monies unto and 

among his nephew arid nieces; their respective shores, with the 

accumulated interest, to be paid or transferred to them at their 

respective ages of twenty-one years; and in case any of his 

said nephew and nieces should happen to die before his her or 

their share or shares in the said trust monies and premises should 

become payable^ then the testator directed that the share or 

shores of him her or them so dying should go or be paid to the 

survivors or survivor; and in case of the death of all his said 

nephew and nieces before the said trust monies should become 

payabUy the testator gave the same to his trustees, share and 

shore alike. The question was, os to the destination of the 

[Bailie y. Jarhson, 1 Sm. & Gif. 176; D. J. & S. 246. But see Whatfordv. 
Su-allofu V. Binns, 1 K. & J. 417 ; Moore, 7 Sim. 674, 3 My. & C. 289; 
Walker y.Simpson, ib. 713 (will); Moor Lloyd v. Cocker, 19 Bear. 140; Jeyesy. 
y. Abbott, 26 L. J. Ch. 787, 3 Jur. N. S. Savage, L. B.., 10 Ch. 556. 

661 ; Bemnant y. Mood, 27 Beav. 74, (/) i Ed. 466.] 

2 D. F. & J. 396 ; Cmrie t. Larkins, 4 (y) 16 Ves. 168. 
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sHare of the nephew who attained twenty-one and died in the 
lifetime of the testator’s mother. Sir JF. Grants M. B., held 
that the share in question vested absolutely at majority. “ The 
testator*” he observed,- “ has used the word ‘ payable,’ a word 
of ambiguous import; in one sense, and with reference to the 
capacity of the person to take, he had just before declared that 
the age of twenty-one was the period at which their shares were 
to he payable: in another sense, with reference to the interest 
of the tenant for life, they would not he payable until her 
death; hut then it is with the direction to pay at the age of 
twenty-one that the bequest over is immediately connected; 
and it is to that period of payment, as it seems to me, that the 
subsequent words are most naturally to he referred. The decla¬ 
ration, that the shares should he paid at the age of twenty-one, 
naturally led the testator to consider, what was to become of the 
shares of those^ who should not live to attain that age; and 
there he adds the direction, that the shares should go over. I 
think it is no strain to understand him as adverting merely to 
the age of twenty-one, which he had just before appointed as 
the period of payment.” 

So, in Walker v. Main {h), where a testator devised real 
estate to his wife for life, and after her decease to a trustee 
upon trust for sale, and directed the produce to be distributed 
among his children and grandchildren in the following manner: 
—He first gave to several of his grandchildren 201. each, to be 
paid on their attaining the age of twenty-one years or marry¬ 
ing; and, after bequeathing other legacies, gave to his four 
children the residue of the money arising from the sale, to be 
equally divided between them by his trustee as soon as each 
of them should attain to their respective age or ages of twenty- 
one years; but upon marriage, whether of age or not, each of 
their receipts should be a sufficient discharge. But if any or 
either of his said children or grandchildren should happen to 
die before the time of such legacy becoming due and payable, 
then the testator gave the share of such child or children or 
grandcliildren, so dying, unto and among those that should be 
then living. Two of the grandchildren attained twenty-one, 
and married, and died in the lifetime of the widow; and Sir 
T. Plumer, M. B., on the authority of the cited cases, and 
especially of Sir W. Grantee decision in Schenck v. Legh (t), 

(A) IJ. & W. 1. 

j.— VOl,. II. 
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to period of 
distribution. 


Word “pay¬ 
able” referred 
to period of 
majority. 


WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

held that the shares vested absolutely at twenty-one or marriage, 
in the lifetime of the prior cestui que trust. 

On the other hand, in Bright v. Rowe {k)y where a testatrix 
by virtue of a power appointed the reversion of a sum of 
2,000/., in which she and her husband had life interests, to 
trustees, upon trust for her daughter M., or any other children 
she might thereafter have by her husband J., to be equally 
divided between them: but it was her will that, in ease the 
2,000/. should become payahk before M. should attain twenty-one 
or day of marriage, or before any other of her children, being 
a son, should attain twenty-one, or being a daughter, the same 
age, or marry, then the trustees to invest the same, and apply 
the interest of each child’s share for maintenance; and when 
any such children, being sons, should attain twenty-one, or 
being daughters the like ago or day of marriage, upon trust 
to pay them their respective shares of the principal with the 
unapplied interest: and in case her said daughter M., or any 
other cliild she might have by her husband should happen to 
die before his her or their portion or portions of the said sum 
of 2,000/. should become payable^ then the same should respec¬ 
tively go and belong to the survivors or survivor of them. The 
testatrix left three children, two of whom died in the lifetime 
of her husband (who, it will be remembered, had a life interest 
under the settlement) after having attained twenty-one. Sir 
J. Leach ^ M. R., while he admitted the presumption in favour 
of the vesting of children’s shares where the will was am¬ 
biguously expressed, yet considered that there was no ambiguity 
here; and that, by dying before the portions became payable, 
the testatrix meant dying in the lifetime of her husband, and 
consequently that the shares of the deceased children had 
devolved to the survivors. 

[It was probably considered in this case that the testator had 
so contrasted the time when the legacy should become payable 
with the time of attaining twenty-one as to exclude the notion 
that they were identical. That it was not considered to impair 
the authority of the previous oases appears by] Jones v. Jones (/), 
where a testator bequeathed 10,000/. to trustees, upon trust for A. 
for life, and from and after his decease, then to pay it to the 
children of A., when and as they should severally attain the age 
of twenty-one years; [and in case any of the said children should 

(I-) 3 Hy. & K. 31G. (I) 13 Sim. 561. [See also Butter- 

icorth V. Sarvey, 9 Beav. 130. 
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[die before his her or their shares should become payable leaving cexp. xux. 

issue, then the share or shares of him her or them so dying to go 

and be paid unto his her or their respective issue equally] ; and 

in case any of the said children should die before his lior or 

their share or shares should hocome payable leaving no issue, tlion 

the share or shares of him or thorn so dying to go to and amongst 

the survivors or survivor; [but in case A. should have no child, 

or his children, if any, should all die under age and without 

issue, then over], A son of A. attained twenty-one, but died 

in A.’s lifetime; Sir L. Shaduell, V.-C., held that his personal 

representative was entitled to an aliquot share. Ilis Honor 

[adverted to the ultimate gift over if all should die under age^ 

and was] of opinion that the word “ payable ” meant atlaui 

Ucenty-one. 

[Again, in Woodburne v. Wbodbiirne (/»), where a testatrix gave Word “pay- 
a legacy to trustees in trust to pay the interest for the main- au^ 
teuance of A., and when ho should attain the age of twenty-one to majority, 
to pay him the principal; if he should die before his legacy be¬ 
came due and payable leaving issue, such issue to bo entitled to 
the legacy in tho same manner as the parent would have been 
entitled if living. As to tho residue, she directed her trustees to 
pay one moiety of the interest to B. for life, and that after B.’s 
death one moiety of tho principal should bo paid to A., at tho 
time when his other legacy became due and payable, for his own 
absolute use and benefit; and in case of his death without leaving 
issue, then over. A. attained twenty-one and died without issue 
in the lifetime of B. (who, it appears, was still living). Sir 
K. Brucey V.-C., remarked that the will gave tho issue a con¬ 
tingent interest in the particular legacy, but not in tho shore of 
residue; and that this contingent interest was only given if A. 
died under twenty-one. Looking at tho whole will, he thought 
that the legatee having attained his majority did not lose his 
share of the residue, although he died without leaving any 
issue. 

Sir L.'ShadtccUiook no notice of the point which was pressed i^istmction 
upon him in Jones v. JoneSy and which was perhaps glanced at 
by Sir K. Bruce in Woodburne v. Woodburney that os the will legatee are 
made express provision for the issue of children there was no viiedlfor.^^* 
reason for adopting a construction tho chief or only object of 
which was indirectly to provide for such issue. Ho probably 
considered that the terms of the ultimate gift over made that 

[(m) 3 De G. & S. 643. 

3f2 
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ciur. xLix. 


Distinction 
where the 
issue of the 
legatee are 
expressly pro* 
vided for. 


Ite Willmott's 
Trusts, 


WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

[construction inevitable. The same construction, however, not¬ 
withstanding a similar argument, was adopted by the some 
judge in the previous case of Mocatta v. Lindo {n)j where the 
tnists of a marriage settlement, after the deaths of husband and 
wife, were for aU and every the children of the marriage riiare 
and share alike, to be paid and payable to them at twenty-one or. 
on marriage, and to the children or issue of such children of the 
marriago as should die leaving children before their respective 
shares should become payable as before mentioned; but if any 
such children should die before their shares should , become pay¬ 
able without leaving any issue, then over. So, in Mendham v. 
Williams (o), where after the death of the tenant for life the trust 
was to divide the fund equally between the testator’s children,, 
their shares to bo rested in them as and when they should attain 
twenty-one or (ns to daughters) bo married; and to apply the 
income during minority for maintenance ( p ); with a gift over 
to the issue of any of the children who should die leaving issue 
before their respective shares should become due and payable ; 
Sir W. P. Woody V.-C., thought it was too thin a distinction to 
rely upon for him to say that there was here a gift over to the 
issue; and he held that the share of a child who attained twenty- 
one was not divested by her death in the lifetime of the tenant 
for life leaving issue. 

But, in lie Willmotfs Trusts (q), where by marriage settlement 
stock was settled in trust for husband and wife successively for 
life, and after the death of the survivor in trust to assign transfer 
and dispose of the fund unto and amongst the children of the 
marriage “ and the issue of such of them in case any of them 
shall be then dead” as husband and wife should appoint, and in 
default of appointment unto and amongst the children of the 
marriago in equal shares; and in case any of them should 
happen to be dead leaving issue, unto the issue of such one or 
more as should be then dead (per stirpes) equally to be divided 
amongst the children or their issue, to each being a son at his 
age of twenty-one, and to each being a daughter at her age' of 
twenty-one or day of marriage; and in the meantime until their 
shares should become payable as aforesaid, to pay the income for 
maintenance; and in case any or either of the children should 

[(») 9 Sim. 60. luded to; £e Thompson's Trusty 6 De G-. 

(o) L. R., 2 Eq. 396. Jones t. Jones & S. 667. 
uraa relied on, but without noticing the {p) As to the efiFect of this clause on 
ultimate gift over in that case. See the vesting in such a case, see Yol. I. 
also West v. Afiller, L. R., 6 Eq. 69, p. 850. 
where however the point was not al- {q) L. B., 7 Eq. 632. 
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[die without issue before his her or their share or shares should chap. xux. 


Williams. 


become due and payable, in trust to pay such share or shares to Distiaction 
the survivors of the children and tho issue of any one or more 
who should be dead leaving issue, in equal shares and when and legatee are 
as the original shares should become due and payable; and in for. 

case, at the death of tho survivor of tho husband and wife, there 
should be no child of the marriage, nor any issue of such child 
living, or if there should be any such then living, yet if all of 
them should die before his her or their share or shares wore 
payable, then over. A son attained twenty-one and died with¬ 
out issue in tho lifetime of the surviving tenant for life. It was 
held by Sir W. M. James, V.-O., that as provision was made for 
the issue of any child dying before tho tenant for life, tho rule of 
construction founded on Emperor v. Uolfe did not apply, and that 
the share of the deceased son went over to tho surviving children 
of the marriage. He said that in Mocatta v. Linda, it was held Observations 
that “payable” there meant vested(r). “I am bound to say v.^c!ron 
(he added) I do not think I should have held upon that instru- 
ment that ‘ payable’ meant ‘ vested.’ In this case (he continued) Mrndham v. 
there is no question about vesting at all. The question is one of 
divesting. The gift to tho issue of a child dying does not depend 
upon the death of the child under twenty-one, as in Mocatta v. 

Lindo and Mendliam v. Williams; but the gift to the issue of a 
child dying is to take effect upon tho death of that child at any 
time during tho life of the tenant for life.” 

It will have been observed that in tho cases referred to by tho 
V.-O., tho gift over to issue was to take effect on the death of a 
child before his share “ became payable,” and that it was only 
by construction that the gift depended on the death of a child 
under twenty-one. The distinction however (whether it exactly 
answers those cases or not) appears to have this basis—that where 
tho gift to issue is unequivocally intended to depend upon tho 
death of a child under twenty-one, “payable” (occurring in a 
gift over upon the death of a child without issue) may properly 
be held to refer to tho age of tho child, since that is the ijeriod 
clearly indicated by the alternative clause, and if tho word wero 
held to refer to the death of the tenant for life (either specifi¬ 
cally, or as being the period of actual distribution), it would 
follow that a child attaining twenty-one, and afterwards dying 


[(r) Qu. Tho interests of the chil¬ 
dren 'were clearly vested at birth. The 
question was (as in He WillmoWa Trusts) 
one of divesthig, and was not treated 


bi/ the Court as one of vesting. But 
much of the phraseology of these coses 
was borrowed from those on portions 
charged on realty. 
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CHA.P. XI,IX. 


Distinction 
where the 
issue of the 
legatee are 
expressly 
provided for. 


WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

[without issue in the lifetime of the tenant for life, would him¬ 
self lose the share, while his issue would not get it. 

The effect of an express provision for the issue of the legatee 
was again discussed in Kay don v. Robq (s), where a testator gave 
real and personal estate to his son A. for life, and after his death 
to ho sold and the proceeds to he paid and divided among the tes¬ 
tator’s eleven grandchildren as and when they should respec¬ 
tively attain twenty-one, with a gift of the income of each share 
for maintenance; the share (accruing and original) of any grand¬ 
child who should die before such share should become payable 
without leaving a child was then given to the survivors; and the 
share of any grandchild who should die before such share should 
become payable leaving children was given to the children: not¬ 
withstanding He Willmott^s TrustSy it was held by Lord Homillyy 
M. R., that the share of a grandchild who attained twenty-one was 
not divested by his death in the lifetime of the tenant for life. 

On the other hand, in Day v. Radcliffe (<), where money was 
settled in trust for A. and her husband successively for life, and 
after their several deaths in trust to pay divide transfer or assign 
the fund to the children of A. and the issue of sugh children, to 
he paid to sucli as should be sons at twenty-one and to such as 
should be daughters at twenty-one or marriagey the issue of any 
child dying before his or her share should become payable to be 
entitled to the share which the parent would have been entitled 
to if living ; but in case A. should die without leaving any issue 
as aforesaid then to pay transfer or assign the fund as A. should 
by deed or will appoint. . A son of A. attained twenty-one, and 
afterwards died in the lifetime of A. leaving issue. It was held 
by Sir G. Jessely M. R., that independently of authority there 
could be no doubt that “before his share becomes payable” 
meant before the period of distribution, and that the representa¬ 
tive of the deceased son was therefore not entitled to a share. 
“ One remark (he said) which strongly tends to show this to be 
the meaning is that, if you read ‘payable’ as ‘vested,’ the 
provision in favour of issue can never take effect as regards 
daughters, for a daughter cannot have children until she is 
married, and if she marries her share becomes vested’’ (w). 

Again in Chell v. Chell {x)y where a testator gave his real and 
personal estate to trustees in trust for his wife for life, and after 

[(«) L. R., 10 £q. 224. The gift of Trust, 5 De G. & S. 667. 

income for maintenance appears to (u) See, however, Mendham y. Wil- 
havc made this an immediatelv rested Hams, L. R., 2 Eq. 396. 
interest. (x) 23 W. R. 262, W. N. 1876, p. 6. 

{() 3 Oh. D. 654. Cf. Se Thompson's 
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[her death for all and every of his children share and share alike chap, xlix. 

until the youngest attained twenty-one, and on that event hap- Distinction 

pening in trust for all and every of his children share and share 

alike and for their respective heirs and assigns; provided that if legatee ara 

any of his children should die before their shares became trans- providf^for. 

ferable and payable without leaving issue, their shares should 

be transferred and paid equally among the survivors at such 

time as their original shares were made payable; but if any of 

his children should die before their shares became payable leaving 

issue, then the trustees were to transfer and pay the shares of 

such deceased children to their issue when they attained twenty- 

one. One of the children, who was living when the youngest 

attained twenty-one, died in the lifetime of the wife leaving 

issue; and it was held by Sir C. Hall^ V.-C., on the authority 

of Re WillmoH'e Tnists that the share of the deceased child 

was divested by the substitutionary gift. Ho said that the gift 

in Hay don v. Rose was to children at twenty-one (y), and that 

was quite sufficient to distinguish it. 

It is not stated whether the distinction here intended is be¬ 
tween a vested and a contingent gift, or between a time named 
for payment which is, and one which is not, personal to the legatee. 

“Payable” seems to be as properly referable to the time of actual 
distribution (s) where the gift is contingent as whore it is vested; 
since in either case the legatee must outlive the ago or time 
named to acquire an indefeasible interest.] 

In this state of the authorities, it seems not to bo too much Result of the 
to say that the word “payable,” occurring in the executory 
bequests under consideration, is held to apply to the- ago or 
marriage of the legatee, and not to the period of the death of 
the legatee for life, unless the latter is shewn by the context 
to be intended by the testator: [but that, according to the 
great preponderance of present judicial opinion, an intention in 
favour of the latter will be inferred where in the event of the 
legatee dying at any time during the life of the tenant for life 
leaving issue, the legacy or share is given to the legatee's 
issue {a) : and similarly that an intention in favour of the actual 
period of distribution will be inferred where the legacy or share 
is given to the issue in the event of the legatee dying before the 
legaey or share becomes payable {b). This is said to be the 

r^) But see ante, p. 806, n. (s). both the contingent gift to himself and 

(z) As distinguished from the specific the gift over to his issue would fail, 
period of the death of Uie tenant for (tz) Me WillmoWs Trusts, L. R., 7 
fife. If this period were taken, then, Eq. 632. 

in the event of the legatee outliving (6) Bay v. Madcliffe, 3 Ch. D. 634; 
the tenant for life but dying under age, dull v. dull, 23 W. R. 252. If it be 
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WORDS REFERRING TO DEATH, WITH CONTINGENCY, 


OBAF. ZXJX. 


Construction 
not yaried by 
tenant for life 
dying before 
majority of 


Where no 
time fixed for 
payment, 

“ payable” 
refers to 
period of 
distribution. 


So under gift 
to such as sur- 
yire tenantfor 
life, notwith* 
standing time 
fixed for pay¬ 
ment. 


Where no 
prior life 
estate, and no 
time fixed for 
payment. 

Where time 
fixed but 
legatee pro- 
deceases tes-, 
tatOT. 


[natural meaning of the words, and to satisfy them and acquire 
an absolute interest the legatee must both attain twenty-one and 
survive the tenant for life. 

It is presumed that if upon the true construction of the will 
“ payable ” applies to the age or marriage of the legatee, the 
construction will not be varied by the accident of the legatee 
for life dying before the majority or marriage of the legatee in 
remainder; but that the interest of the latter will remain liable 
to defeasance during minority or .until marriage (c). 

But if no time is specified for payment, the word “ payable ” 
in the gift over will be held to refer to the death of the tenant 
for life, and the legatee in remainder must survive him in order 
to take (d). The only alternative would be to consider that it 
was intended to prevent a lapse, a construction which, as we 
have seen, the Courts do not readily adopt. 

Again, if the original bequest be to such children only as 
survive the tenant for life, a gift over in the event of all the 
legatees dying before their shares become payable, will take 
effect if none of the legatees survive the tenant for life, although 
the will expressly directs payment at the age of twenty-one, and 
the legatees have attained that age; for no construction which 
may be put upon the word “ payable ” can enlarge the class who 
are to take the prior bequest. This was decided in a case (e) 
where in another part of the will the word “ payable ” clearly 
referred to the age of the legatees, it being provided in a clause 
following immediately after the direction to pay at twenty-one 
or marriage, that the interest of the respective shares should 
be applied towards the maintenance of the legatees until their 
respective shares became payable. 

If an immediate legacy is given without specifying a time 
for payment, and is given over in case the legatee dies before it 
becomes payable, the word “ payable ” can only have reference 
to the death of the testator (/). And even where a legacy 
(whether immediate or after a prior life estate) is directed to be 


[real estate which is thus g^ven over to 
the. issue, there is tlus additional rea¬ 
son against applying “payable” to the 
age of the legatee, viz. that a rule of 
construction which was designed to let 
in the issue ought not thus to be used 
to exclude all but one of them, viz. tho 
heir at law,'see per Hit//, V.-O., 25 W. 
B. 789. 

(fl) See William v. Clark. 4 De G. & 
S. 476. 


(<Z) Creswickv. Gaakell, 16 Bear. 677. 
See also Crowder v. Stone, 3 Buss. 217, 
ante, 691, where the point seems to 
have been assumed. 

{e) Bielejicld v. Record, 2 Sim. 364. 
See also Jeffery v. Jeffery, 17 Sim. 28 ; 
JTind V. Selby, 22 Beav. 373. And see 
Farrer v. Barker, 9 Hare, 737. 

(f) Cort V. Winder, 1 Coll. 320. See 
also Whitman v. Aitken, L. B., 2 Eq. 
414. 
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[paid at a particular age, as twenty-one, and is given over in chap. xux. 
case the legatee dies before it becomes “ payable,” the gift over 
takes efPect if the legatee dies before the testator, although he 
may have attained the age. The legacy has not become pay¬ 
able in fact, and the only effect of holding “ payable ” in this 
case to mean “ attain twenty-one” would be to cause a lapse {g). 

The legatee must survive both events, the time appointed for 
payment (A) as well as the death of the testator. 

Although the very word “payable” is the most apt to connect “ Entitled in 
itself with a previous direction to “ pay,” a similar construction ’ 

has obtained in cases where the gift over was on death before 
becoming “entitled in possession” (?), or “entitled to the pay¬ 
ment” (A), or “to the receipt” (/), or before the legacy is “re¬ 
ceived”—read “receivable” (m). 


The proper legal meaning of the word “vested” is vested in Gift over 
point of interest («). But its natural and etymological moaning ^fore^^est- 
is said to be vested in possession (o); and there are many cases 
of gifts over on the death of the legatee before his legacy has legacy, 
become “vested,” where upon the context the word has been held 
to bear the latter sense. Thus where an immediate legacy, 
vested at the testator’s death, with a direction for payment at 
twenty-one, was followed by a gift over in case the legatee 
should die before it became vested as aforesaid^ this was hold to 
mean die before twenty-one {p). 

So where a vested remainder to children was followed—in one- of legacy 

case by a gift over “if any die before or after me and before their 
shares become vested interests” ( 17 )—and in another by distinct deferred, 
gifts over, “if any die before we” leaving issue, and, if any die 
“before their shares become vested''' leaving no issue (r)—^in both 
these oases “vested” was held to mean vest in possession by the 
death of the tenant for life. A similar decision was made whore 
the remainder was to and among several, and “if any die without 
leaving issue before his share vests in him then to bo equally 


[(^) Walker T. Main, 1J.& W. 1, as 
explained ante, p. 762, n. M; He 
OaitskeWa Trusty L. B., 15 Eq* 
(direction to vest at twonty>one, with 
gfift over on death before attaining a 
vested interest). 

(A) Jenkins v. Jenkins, Belt Sapp. 

26l 

(i) Re Yates's Trust, 21 L. J. Ch. 
281, 16 Jur. 78. 

(A) Re Williams, 12 Bony. 317 (set¬ 
tlement). 


(/) Hayward v. James, 28 Bcav. 623. ’ 
(in) "West V. Miller, L. R., 6 Eq. 69. 
As to reading “received” as “re¬ 
ceivable,” see post, p. 812. 

(») Richardson r. Fewer, 19 0. B., 
N. S. 780. 

( 0 ) Young v. Robertson, 4 Macq. 314, 

8 Jur., N. S. 825. 

(p) Silliek V. Booth, 1 Y. & C. 0. C. 
121 . 

( 7 ) King v. Cullen, 2 Do G. & S. 252. 

(r) Re Morris, 26 L. J. Ch. 688 . 
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CHAP. xLix. [divided among the survivorsy^ “survivors” per se being con- 
sidered to be referable to the death of the tenant for life («): and 
again where a remainder to children was followed by a gift over, 
if all died before attaining a vested interest, to the then next of 
kin of the testator and the then next of kin of his wife the tenant 
for life {t). 

The simple case, unaffected by context, of a gift, vested in 
interest at the testator’s death, but postponed in point of posses¬ 
sion, does not appear to have presented itself for interpretation. 
And it seems doubtful whether, in a divesting clause, a departure 
from the proper technical sense would be justified merely because 
that sense imputes to the testator an intention to provide only 
for death in his own lifetime, and to do so, not by the obvious 
and simple words “die before me,” but by “a circumlocution 
which is at least of ambiguous import” (w). 

In Parliin v. Uodgldnson (a;), a testator, after giving a house 
and an annuity to his sister for life, gave the residue of his real 
and personal estate to his nephews A., B., and C., the children 
of his deceased brother, their heirs, executors, &o., as tenants in 
common, “with cross remainders between them as to my real 
estate and with benefit of survivorship as to my personal estate 
in case any of them should die before their shares in the trust 
property should become vested in them respectively, which I 
desire may not bo shared till the decease of my said sister and 
my youngest nephew arrive at twenty-four.” The only question 
was whether the gift to the nephews (one of whom was still an 
infant) was originally vested, or, as contended by the next of 
kin, wholly contingent until the time appointed for sharing. 
SirX. Shadwellf V.-C., said “There is first of all an absolute gift 
to the nephews, their heirs, executors, &o., as tenants in common. 
Then comes the clause ‘with cross remainders .... vested in 
them.’ It seems to me that that clause is wholly void. If any 
meaning is to be attributed to it, it is, ‘if any of them shall die in 
my lifetime.* Then follows the clause ‘which I desire may not 
g be shared,’ &c. That is a direction solely os to the sharing, and 
not as to the vesting of the property. Declare that on the tes- 
tator’^B decease his residuary real and personal estate vested 
absolutely in his nephews.” 

The next of kin could of course take nothing under a divesting 

[(*) Yomtf V. Itobei'ison, 4 Macq. 314, (m) See Lord Cramporih's remarks on 

8 Jur., N. S. 825. this circumlocution, Young y.JRobertson, 

(0 Greenhalgh t. Bates, L. B., 2 P. sup. 

Ac D. 47. [x) 16 Sim. 293. 
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[clause iu favour of survivors. The nephews, who alone were 
interested in the construction of the clause, did not raise the 
question, and the suggestion of the V.-C. that “vested” referred 
to the death of the testator was extrajudicial, though probably 
warranted by the particular mode in which it stood contrasted 
with “sharing.” 

In Richardson v. Power (y), where two estates were diiferently 
devised; one to H. and her issue successively, with remainder 
to A. in fee; the other to trustees until A. should attain twenty- 
five, and then to him in foe; and it was declared that if A. 
should die without issue living at his death and before the said 
several estates should become vested in him by virtue of the 
limitations aforesaid they should go over to such of the testator’s 
daughters as should then be living. A. survived the testator and 
died before H. without leaving issue living at his death. It was 
held that “vested” must be construed in “its usually received 
and recognized technical sense,” and that the gift over of tho 
former of the two estates faded. Here were two estates, it was 
observed, one of them so devised that it might bo doubted (s) 
whether it vested in A. before he attained twenty-five, and 
although to make a gift over of the other estate alone it would 
have been simpler to say “before my death,” it would not have 
been so, if the testator had intended the gift over to take effect 
as to some of the estates comprised in it on A. dying before him¬ 
self, but as to others {a) on his dying before twenty-five. 

The word “entitled,” like “vested,” points primS, facie to tho 
right, and not to the possession. But it appears to have no 
technical meaning, and in most cases will depend on the context 
for its effect. In a case {b)y where a testator appointed that cer¬ 
tain property, representing a settled fund in which his wife had 
a life estate, should immediately after her death go to his 
younger sons in certain shares, and if any of them should die 
before being entitled thereto their shares should go to the survi¬ 
vors in equal shares, it was held by Sir E. Sugden that the only 
event provided for was death in the testator’s lifetime. This deci¬ 
sion was reluctantly followed by Sir JT. Bruce^ V.-C. (c), in a case 

[(y) 19 C. B., N. S. 780, in Ex. Ch.; out not to bo vested till twenty-five, 
seo also lie Arnold, 33 Bcav. 163,172. semb. ■ 

(z) Semb., doubted by the testator: {b) Commissioners of Charitable Bona- 

tho Court seemed not to doubt that it tions v. Cotter, 2 D. & Wal. 615, 1 D. 
was vested, according to the rule in & War. 498. 

Boraston's case, 3 Hep. 19, ante, Vol. I, (c) Henderson v. Kennicot, 2 Do G. & 
p. 805. S. 492. Besides Sir E. Sugdm's de- 

(/i) /. 0 ., if those others should turn cision. Fry v. Lord Sherborne, 3 Sim. 
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[where the gift was to one for life, and after her death to several, 
as their own proper goods from thenceforth and for ever, share 
and share alike, and if any of them should die before they became 
entitled to their shares, such shares to go to their issue. “But 
for the cases cited,” said the Y.-C., “I should probably have 
decided otherwise.” It is to be observed that Sir E. Sugden^s 
decision was based on JDoe v. Prigg (d), and the doctrine there 
maintained, that in a gift to survivors after a previous life estate 
“survivors” prim^ facie meant those who were living at the 
death of the testator. But now the rule is, that such a gift pro¬ 
vides for death happening in the lifetime of the tenant for life, 
which pari ratione should in a case like that before Sir E. Sugden 
lead to a corresponding construction of the word “entitled.” 

On the other hand, in Turner v. Gosset (r), where the be¬ 
quest was to several and to their children after them, and if 
they should leave no children (which happened) then an equal 
share to be paid to each of four named persons, and “ in case 
of the death of either of them before they should severally 
become entitled to the said share ” it was given to the children 
or other issue of such of them as should be then dead leaving 
issue per stirpes. Sir J. Romilly^ M. R., held that this meant 
“ become entitled in possession.” 

And if the legacy vests at birth in persons who must neces¬ 
sarily be bom after the testator’s death, the sense of entitled in 
interest is almost necessarily excluded, since they cannot die 
before becoming so entitled (./’). 


Gift over on Executory gifts over in the event of legatees dying before 

bcfOTO gt *1 * *J 1 l*i* i* 

“receiving;’ receiving their legacies have given rise to much litigation. 

Actual receipt may be delayed by so many different causes that 
the Court is unwilling to impute to the testator an intention to 
make that a condition of the legacy, and thus indefinitely 
—-construed postpone the absolute vesting of it. If, therefore, the will 
whenSwUl points out a definite time when the right to receive the legacy 
for ^ Accrues, either expressly, as by directing payment at a particular 


payment. 


[243, was cited. But that was tho case 
of a settlement, where it was held that, 
on attaining twenty>one, daughters 
became absolutely entitled to poitionH, 
which were expressly made payable at 
that ago, or within six mouths after 
the death of their father, tenant for life 
of the lands charged (whichever event 
should last happen), notwithstanding 
a direction that if the daughters should 


die before their portions were paijable 
they should not be raised. 

(rf) 8 B. & Or. 231, ante, 727, 736. 

(«) 34 Bear. 693. 

(/) See Jopp y. Wood, 2 D. J. & S. 
323 (settlement), where note that there 
was only one gift over of the whole 
fund in the event (which did not hap¬ 
pen) bf all the le^tces dying before 
becoming entitled. 
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[age or time {g)f or by implication from the dispositions of the 
will, as upon the determination of a prior life estate (4), the gift 
over will be referred to that time. And if there is a direction to 
pay at a specified time, as well as a prior life estate, the case 
falls within the decisions already noticed respecting gifts over on 
death before the legacy is “ payable.” 

Thus in Rammell v. Gillotc (i), where a testator bequeathed 
his property to trustees in trust to sell, to invest the proceeds, 
and to pay an annuity of 200/. to his wife during widowhood; 
and as to the residue during her life, and after her decease as to 
the whole, in trust to pay and divide the same equally amongst 
his children bom or to be bom as well sons as daughters as and 
when they should respectively attain twenty-one; but in regard 
to such of his children as had already attained that age he 
directed their shares to be paid to them at the expiration of 
twelve months after his wife’s decease, or so soon after as the 
trustees should have assets in their hands; but, in the event of 
the decease of any of his said children, sons or daughters, before 
they should have received or become j^ossesaed of their divisional 
share aforesaid leaving issue, their share was to go to their 
children. Three of the sons (the plaintiffs) had attained 
twenty-one at the date of the will. The widow was still living. 
Sir James Wigram^ V.-C., said, “ If the widow had taken a life 
interest in the whole, and if the clause which relates to the 
children who had already attained twenty-one had directed 
that all the children should not receive what was given to them 
until the expiration of twelve months after the death of the 
widow, there would, I think, have been a very plausible ground 
for contending that the payment being postponed merely for 
the convenience of the life estate of the parent, the case ought 
to be dealt with as in the cases referred to by the plaintiffs {k). 
If, on the other hand, no part had been given to the widow, it 
appears to me to be impossible without direct violence to the 
language of the will, and without any reason for violating it, 
that the Court should put a different constmetion on it from 
that which it naturally bears.” Here part was given to the widow 
for life, and part not; and the V.-C. thought that in a case in 
which it was impossible to say what the testator had in his 

[(jr) Whiting r. Force, 2 Bear. 673. perty so derired though not received. 

(A) ReXhdgten's Trust, 1 Drew. 440. [i) 15 L. J. Ch. 35, 9 Jur. 704. 

In Girdlestone v. Creed, 10 Hare, 487, (A) Viz. ScAenck v. Zegh, &c. ante, 

a gift of “ what I have received from p. 799, n. (e). See accordingly JFest 
the estate of A.” was held to pass pro- v. Miller, L. R., 6 Eq. 69. 


813 
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[contemplation, the reasoning that would apply to the part that 
was given to the widow for life could not be transferred to the 
rest. As to the shares of the plaintiffs, therefore, he held 
that they could not he dealt with as in the cases referred to, 
but would go over if the legatees died before “receiving” their 
shares. “ What that means,” he added, “ I need not decide.” 
. . . “ If the widow were to die, and at the end of a year one 
of them had not received anything, and that child was to die, 
I do not mean to say that that share would go over merely 
because it had not been actually received.” As to children who 
liad attained twenty-one since the date of the will (to whom, it 
will bo observed, as well as to the plaintiffs, the gift over ap¬ 
plied), he held that they took vested interests not liable to be 
divested. 

If no such period is indicated by the particular will it becomes 
a question whether there is not some time at which according to 
the general law regulating the subject the gift may properly bo 
said to be receivable and to which the testator may fairly bo 
supposed to refer. Thus in Arroirsmith^ Trusts (/), where a 
testator gave his money out on security that should be due to 
him at his decease in tnist to be paid and divided unto and be¬ 
tween his nephews and nieces who should be then living, with a 
gift over, in case any of them should die “ before receiving their 
respective shares,” to the surviving nephews and nieces; it was 
hold by Sir li. Kinderski/, V.-C., that “ die before receiving ” 
meant die within one year after the testator’s death, that being 
the period which is generally allowed to executors for the getting 
in and distribution of their testator’s estates, and at the end of 
which the shares might be said to bo receivable. The words 
could not be construed “ die before the testator ” because the 
original gift was expressly to persons living at the testator’s 
death, and that construction would render the gift over inopera¬ 
tive. This gave an indefeasible interest to all but one niece, 
who alone died within tho year. On appeal, K. Bruce and 
Turner^ L.JJ., agreed with the rest of the decision, but as to 
tho share of the deceased niece, a decision having become un¬ 
necessary, Sir K, Bruce would not give any opinion, and Sir 
G. Timer said he was disposed to think an inquiry ought to 
have been directed whether any part of the fund was received or 
could properly, having regard to the state of the assets, have 


[(I) 29 L. J. Ch. 774,30 ib. 148,6 Jur. N. S. 1232, 7 ib. 9, 2 D. F. & J. 474. 
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[been paid over mthin the year. The executors, according to chap. xux. 
general rules (he said), might have paid it, but the V.-C.’s 
decision, that the g^ft over would take effect on death within the 
year, would prevent their making any payment within that 
period. . . . “ There are two periods to which the words may 
refer, the period when the fund was actually got in, or the 
jieriod when it could have been paid over to tho legatees. To 
refer them to the former period would be a most inconvenient 
construction.” He therefore preferred the inquiry. 

Again, in Be ColUson (mi), where a testator gave real and 
personal estate to trustees in trust to sell and out of the proceeds 
to pay debts and an annuity and to set apart a fund for the 
latter, and subject thereto to divide tho residue into six parts 
unto and among his six nephews and nieces (named), the shares 
of nephews to be paid as soon as practicable, the shares of nieces 
to be invested and the income paid for their separate use; in 
case any of his nephews should die before him or before the divi¬ 
sion of his estate their shares to go to their children if any, if no 
children then to tho remaining legatees; there was a similar 
gift over of the shares of nieces. A niece died unmarried within 
one year after the testator’s death; Sir E, Fry^ J., adopted Sir 
B. Kinderskifs reasoning in Be ArrowstniWs Trusts^ and held 
that tho reasonable and convenient interpretation of “division” 
was the year allowed by law for division. It was argued that Inquiry 
the deceased niece was at all events entitled to her share of what 
might have been paid before her death. But the judge said that 
though there was some authority for directing an inquiry when 
a division might have been made, “ the decision in Hutcheon v. 

Mannington (n) proceeded on tho extreme difliculty of deciding 
whether a thing might or might not have been done. I should 
(ho added) be directing an inquiry of the description which Lord 
Tlmrlow rejected in that case, and such as tho House of Lords in 
Minors v. Battison (o) held ought not to be directed. Moreover, 

.... it must rest with those who say that a division ought to 
have been made earlier (than the end of the year) to adduce 
evidence that it could. So far as the evidence goes in the pre¬ 
sent case it shows tho contrary. ... On that ground, indepen¬ 
dently of any other^ I should reject the presumption that the 
estate could, have been divided at an earlier period.” 

Of the two cases here referred to. Minors v. Battison will bo 

[(»») 12 Ch. D. 834. 

(«) 1 Vea. jun. 36C. 


(o) 1 App. Ca. 428. 
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' [stated presently, and will (it is submitted) be found not directly 
to raise the point here in question. But Sutcheon v. Manning- 
ton (p) is both an illustration of the extreme reluctance, of the 
Court to read a gift over on death before “receiving” as referring 
to actual receipt, and an important authority on the propriety 
of directing an inquiry whether- the legacy could or could not 
have been received before the death of the legatee. 

In that case a testator, after reciting that his fortune, consist¬ 
ing of 8,627/., was all vested in Indian securities, gave several 
legacies, and annexed to each a gift over if the legatee should 
die before he “may have received” it. The©, aftit calculating 
the amount of the residue, he gave it to his father, “ but in case 
of his death before he may have received the rest and residue of 
my estate before mentioned,” then over. The father survived 
the testator some three years, and died without having received 
any part of the residue. For the plaintiffs, claiming under the 
gift over, it was argued that the testator, having express regard 
to the situation of his property, intended it to go over if the 
legatee did not live to receive it; that if real estate were given 
in trust to sell with all possible diligence, the Court would in¬ 
quire into that; so here there ought to be an inquiry within 
what time he might have received it; the plaintiffs insisting 
that the estate could not have been got in before his death. 
Lord Thnriow said: “ Suppose any of these legatees had died 
within a year after the testator, there might have been some 
ground for saying that the testator alluded to the known practice 
of the Court to compute interest on legacies from a year after the 
death of the testator. I rather believe ho had some such pur¬ 
pose as you attribute to him in his contemplation. There is a 
faint indication of a purpose that there shall be some time or 
other when these interests shall go over, and that they shall 
not vest in the meantime. But has he conceived that inten¬ 
tion and expressed it with such definite certainty that I can 
act upon it ? I am to compute what time would be sufficient 
to enable these parties to receive their legacies. It is all too 
uncertain. . . . Suppose he had given a real estate in the 
manner you specify; it is clear that it will neither depend on 
the caprice of the trustee to sell, for that would be cc^rary 
to all common sense, nor upon his dilatoriness; in some way it 
may be sold immediately; but I should not inquire when a real 

[(p) 1 Vos. jun. 366, 6 ib. 636, and see the judgment more shortly and in 
some respects diflerently stated, 4 B. C. C. 491 n. 
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[estate might haye been sold with all possible diligence, for it 
might he the very next day or that very evening, and, therefore, 
the Court always in such a case considers it as sold the moment 
the testator is dead; for where there is a trust, that is always 
considered here as done which is ordered to he done, and the 
Court cannot measure the lime. Suppose this property had been 
ij\,the West Indies instead of the East, it would have token loss 
time to he remitted; still less if in Jersey or Cumberland; and if 
only 100 miles off it would have cost a joumcy of two days at 
least. In this case it is an immeasurable purpose. I can do 
nothing with it; and it must be considered as vested from the 
death of the testator.” 

Of Lord TJntrlow'^s constniction of tho words “ may have re¬ 
ceived,” Lord Eldon (who was the plaintiff’s counsel in tho case) 
repeatedly expressed his disapproval. On one occasion ho said, 
“ Tiro natural construction was, if the legatee should die before 
tho property should bo actually remitted to him. But Lord 
Thnrlow thought himself at liberty to put a construction upon 
the will that might by possibility bo put upon it, supposing an 
intention that there should bo an inquiry as to eiich and overy 
part when it might bo said that it could havo been received” ( 7 ). 
And on another occasion ho said he thought the construction 
was “ too bold;” and that Lord Thurlow “ thought there was 
an indication of a purpose such as was contended for by the 
plaintiff, but that it was impossible to inquire when each and 
every part of the estate could have been received, collected and 
got in ” (r). 

As to tho decision that it was impossible to inquire when tho 
legacy might havo been received, Lord Eldon said (v), “What¬ 
ever may bo the difficulty of construing tho expressions in 
Ilidcheon v. Mannington^ whenever a testator directs his trustees 
to mortgage, sell, or convert his estate into money, this principle 
is clear, that no fraudulent or unnecessary dilatory dealing by 
trustees shall affect third persons. Tho duty of tho Court would 
require them to discuss as a matter of fact that loose expression 
' what they might have received.’ ” 

And in Laio v. Thomjmn (#), whore tho gift over annexed to 
a simple legacy was in case of the legatee’s death “ before the 
said sum be paid into his hands,” and the executors having 

[( 9 ) 11 Yes. 497 . and see the inquiry directed in that 

(rj 6 Yes. 636. case. 

(«) Gasktll V. Harman, 11 Yes. 607! (0 4 Russ. 02. 


Sir 

oni.p. xuz. 


Lord JEldon*a 
observations 
on Jfuteheon 
V. Manninff- 
ton, 

Ist, as to the 
construction; 


—2nd, as to 
the inquiry. 


J.—VOL. II. 
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[renounced, great delay occurred in remitting the assets from 
India, so that the legatee died before payment; Sir J. Leach, 
M. R., held that though this meant actual payment, the rights 
of the legatee could not he defeated by the accidental circum¬ 
stances of the case, and therefore he directed an inquiry whether, 
if the will had been, proved by the executors, and reasonable 
diligence had been used by them, any and what part of the tes¬ 
tator’s property given to the legatee could have been remitted 
to him in his lifetime. 

An inquiry extending over the lifetime of the legatee appears 
to differ from an inquiry limited to one year (such as was advo¬ 
cated by Sir G. Turner) only in the amount of labour involved. 

Hitherto, it has been assumed that if the testator clearly 
intends the legacy to be divested unless actually received by the 
legatee, such intention will prevail. Such was clearly the opinion 
of Lord Eldon, Sir TF. Grant, and Sir J. Leach. Lord Eldon, 
in an often-cited judgment (»), says, “I admit the soundness 
of the proposition, that if a testator thinks proper, whether 
prudently or not, to say distinctly, shewing a manifest intention 
that his legatees, pecuniary or residuary, shall not have the 
legacies or the residue unless they live to receive them in hard 
money, there is no rule against such intention if clearly ex¬ 
pressed. But that would open to so much inconvenience and 
fraud that the Court is not in the habit of making conjectures 
in favour of such an intention. In Hutcheon v. Mannington, I 
admit I thought the moaning of those words was, what they 
shall have received; and I thought so oven after the decision. 
The use I have since made of that case is as an authority that if 
the words will admit of not imputing to the testator such an 
intention, it shall not be imputed to him.” And Sir W. Grant 
said (a;), that Lord Thurlow proceeded on the ground “ that 
he was called upon to determine, not whether any particular 
event had or not happened before the death, but whether an 
event might by possibility have happened.” That is to say, 
Lotd Thurlow held the words to mean something that he thought 
was void, rather than hold them to mean something so incon¬ 
venient (because valid) as “ die before he shall have received.” 

But Hutcheon v. Mannington has been cited in recent times 
as deciding that a gift over, if the legatee dies without actually 
receiving his legacy, is void. Thus, in Martin y. Martin {y). 


'(«) In(ra«£«2/v.J2«rm<iM,liye8.497. (v) L. R., 2 Eq. 404; see also R$ 

[«) 8 Yes. 665. Etrkbride'a Trusts, ib. 400. 
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[where a testator gave his property to he equally divided among 
his nephews and nieces, and if any of them should die before 
him or before they should have actually received what was to go 
to them under the will, their share to go over; it was held by 
Sir W. P. Wood, V.-C., that the gift over was void. He said, 
“ It is a common impression on testators* minds that the event 
may occur of death before actual receipt of property given. 
The law has interfered on account of the extreme difficulty of 
meeting such a wish. In Jlntchcony. Mannington Lord Thurloio 
uses the expression, ‘ It is an immeasurable purpose.’ ” 

But, as already noticed, Lord Eldon dissented from the con¬ 
struction adopted in IlutcJimn v. Mannington, precisely because 
the words there used were held not to mean “ before actually 
receiving.” And no doubt of the validity of a divesting clause 
depending on actual receipt was suggested in Whitman v. 
Aithcn (c), where to a simple legacy was annexed a gift over 
if the legatee should dio before the legacy was actually paid 
or payable to him. The legatee died a few months after the 
testator, and effect was given to the gift over by Sir J. Stuart, 
V.-C., who construed the clause as providing for two events,— 
death in his own lifetime, which would be before the legacy 
was payable, and death after his own decease without having 
been actually paid. 

However, in Minors v. Battison {a). Lord Thurloids decision 
Was again referred to as denying the validity of a gift over on 
death without actually receiving. Minors v. Battison did not 
directly raise this point; but it is a case which requires con¬ 
sideration :—a testator gave his real and personal property to 
trustees in trust for his wife for life, after wliose death there 
was a provision (whether a trust or only a discretionary power 
was the principal question in the case) for sale of the property 
and for division of the proceeds among the testator’s children; 
and if any child should siirvive the wife and dio before he or 
she should have received his or her share, such share w’as given 
over. The eldest son survived the wife more than a year, but 
died before any sale was made, and the question was whether 
his share was divested by the gift over. Sir C. Hall, V.-C., 
held that it was not, being of opinion that it was a trust and 
not a power; and he declared that for the purposes of distribution 

[( 2 ) L. R., 2 £q. 414. Y.-O. and of tho L. JJ. are to be col- 

fa) 1 App. Ca. 428. The statement lected at pp. 432, 436, 438, 446, 447, 

in ^e test, esoept of the gift over, is 453. 
much abridged. The opinions of the 

3o2 
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[the estate ought to he considered as sold and converted at the 
expiration of twelve months from the death of the testator’s 
widow. This was reversed by the L. JJ., who held that there 
was no trust, hut only a power to sell at the absolute discretion 
of the trustees. They, as well as the V.-C., construed “ received” 
as de jure receivable ; hut held that the shares did not become 
de j uro receivable until the trustees chose to sell: the exercise 
of their discretion as to any part fixed the time as to that part. 
Bui the original decision was restored in B. P. 

Now, as it was not contended that actual receipt was meant, 
the validity of a divesting clause which does was not in ques¬ 
tion (J). But Lord Selborne made sonic observations on that 
question. Referring to the clause in that case, he said, “ These 
words in their natural sense (from which there is nothing in 
the context to authorize any departure) relate to the death of a 
cliild during the interval between the death of the widow and 
the time when that child’s share might be actually received, 
or at least do jure receivable. It was decided in Ilufeheon v. 
Mnnningtony and Martin v. Martin^ that such a divesting clause, 
if it refers to the time of actual receipt, is too uncertain and 
indefinite to be capable of being carried into effect. Lord 
Thiirlow said, in the former of these cases, that it would be 
contrary to common sense to mate the divesting of a vested 
interest depend upon the caprice or upon the dilatoriness of 
the trustee to sell (c); that in some way the property 7night be 
sold immediately . . . that where there is a trust, that is always 
considered in equity as done which is ordered to bo done, and 
that the Court cannot measure the time.” 


EfFcot where 
part has bci<ii 
received and 
part not. 


But besides this Lord Selborne held that there the divesting 


[(A) Eor the same reason the pro¬ 
priety of a general inquiry whether a 
lega(!y might or might not have been 
received did not come in question. An 
inquiry whether the share of the de¬ 
ceased son might have been received 
within the year was immaterial, since 
he outlived the year. No inquiry of 
either kind was asked for by either 
side. But in Re Colliaon, sup. p. 815, 
Sir E. Fry cited Lord Selborne'a state¬ 
ment of what Lord Thurlow said, and 
added, “ If that be so, it follows that 
I must reject the actual time of di¬ 
vision of a part or of the whole of the 
estate, and, if I must reject the time of 
the actual division as too uncertain, 
the time when any part of the estate 
might hare been divided is h fortiori 


too uncertain.” Tlius only through 
Lord Selborne'a observations and omy 
by inference from them has Minora v. 
Battison any boaiing on the question 
of an inquiry. 

(c) There is here an important varia¬ 
tion from Lord Thm-low's real words, 
making it appear that he thought a 
divesting clause to take effect on death 
before actual receipt could properly be 
rejected on the ground that it would 
make the rights of legatees depend on 
the caprice of the trustee. Even with 
regard to a trust for sale, what ho did 
say, though generally true, is not uni¬ 
versally so: for the testator may have 
intended that those rights should de- 

S end on the actual sale, per Orant. 
r. R., 8 Ves. 656. 
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[clause failed, on the ground that what was given over was chap. xuac. 

such share,spoken of as n whole, and the testator had not 
with sufficient clearness for a divesting clause declared what was 
to go over in the event which had happened of part having been 
received or become receivable (which latter it was conceded satis¬ 
fied the clause) and of part not having been received or (accord¬ 
ing to the L. JJ.) become receivable. In his opinion the estate 
became de jure distributable at the time of tho widow’s death, 
and “ on this one point he differed from the decision of the V.-C.” 

To meet this view the order was varied, and it was declared that Order in 
in the events which happened the deceased son took an absolute 
vested interest in a share of the estate, “ the whole being con¬ 
sidered as converted into money and distributable immediately 
upon the death of the widow.” 

This variation, though not material to the decision of tho case, 
would seem to bo very material in principle ; for it annihilates 
the interval clearly contemplated in the divesting clause between 
tho death of the widow and the time of “ receipt,” and thus ap¬ 
pears to adopt (perhaps under tho circumstances without much 
consideration) the opinion that the clause, whether it meant re¬ 
ceived or receivable, was entirely void, though for which of the 
reasons given by Lord Selbornc does not appear. 

Tho general question of the validity of such a clause was fully Gift over of 
discussed in Johnson v. Crook id), where residue was bequeathed 
equally between A. and B.; “ but if A. shall die before he shall ccived part, 
actually have received the whole of his share and without leaving 
issue, then, and whether the same shall have become payable or 
not, his share or such part or parts thereof as ho shall not have 
actually received as aforesaid phall bo paid to the said B.” A. 
survived the testatrix some seven years, and died without re¬ 
ceiving any part of the residue and without leaving issue. 

Sir 6r. Jessely M.B., held that the intention to use tho words 

actually received ” in their literal sense was placed beyond 
doubt by the addition of the words “ whether payable or not;” 
that the latter words provided for non-rcceipt from any cause* 
whatever, including fraud, accident or mistake ; that there was 
no uncertainty or difficulty in ascertaining whether tho event 
had happened; and that the gift over had taken effect. He 
examined the cases, and arrived at the conclusion that Martin v. 

Martin was the first in which such a gift over was held void; 
that it was so decided simply per incuriam; and that although 

[(rf) 12 Ch. D. G39. 
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WORDS REFERRING TO DEATH, WITH CONTINGENCY, 

[some of Lord Solhorne^s expressions in Minors v. Battison were 
difficult to deal with, the point did not directly arise in that 
case. 

On the other hand, in Btihb v. Padicick{e)j where residue was 
given in trust for all the testator’s cliildron who should attain 
twenty-one or (being daughters) marry, as tenants in common, 
hut children so attaining vested interests were not to bo entitled 
to receive their shares until his youngest child should have at¬ 
tained twenty-one, but the trustees were empowered to pay the 
share of each child as soon after ho or she had attained such 
vested interest as the trustees thought proper; and in case any 
child should die before the youngest for the time being had 
attained twenty-one ivithout having actmlhj received the whole of 
his or her share, then so much of the sharc^ original and accruing, 
of the child so dying as should not have been received by him 
or her was given over to the other children who should be living 
when the youngest attained twenty-one. Sir B. MriUns^ V.-C., 
decided that each child on attaining twenty-one or (if a daugliter) 
marrying acq^uired an indefeasible interest. Ho said, “This 
principle has been acted upon for ninety years—certainly from 
the time of the decision in Ilutchcou v. Manning ton —tliat where 
there is a gift of property with a gift over if the legatee dies 
without receiving it, the gift over is too vague and indefinite ; 
it is simply regarded as void, and the original gift remains.” 

In Boherts v. Yoiile (/), a testator gave his real and personal 
property to trustees for sale, with authority to postpone the sale, 
and in trust to divide the proceeds among his three sons and his 
daughter (naming them), but directed the trustees to retain his 
daughter’s share on ceiiain trusts for her and her issue; “ and in 
the event of any of his said children dying before his (testator’s) 
decease or the execution of all or any of the trusts of the will leav¬ 
ing issue, ho directed the trustees to pay to the issue of such 
deceased child or children the share or respective shares, his her 
or their respective parents would have taken and been entitled 
• to if living, share and share alike.” It was held by Sir C. llall, 
V.-C., that the gift over was so ill-constructed, and (particularly 
with regard to the daughter’s share) so embarrassing, that he 
could not give effect to it. He considered it unnecessary to say 
whether he agreed with Johnson v. Crook : he distinguished that 
case on the ground that what was there given over was not the 

[(f) 13 Ch. D. 617. (/) 49 L. J. Oh. 744, W. N. 1880, 

p. 13G. 
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[whole share, but such part or parts thereof os should not have chat. xax. 
been received. 

The last case is too special to have much effect on the general 
question. In ]3ubb v. -Padivid\ too, the will was peculiar, the 
intention being express that the shares should be vested in 
interest, i. e. transmissible ( 17 ), though payment was postponed, 
yet that they should be divested, i. e. not be transmissible, un¬ 
less actually paid; which is contradictory. The Court, how¬ 
ever, relied on no such special ground. 

With regard to the distinction which depends on the words 
specially referring to an unreceived part—^to hold that, unless 
there are such words, the gift over will not carry such part, 
where other part has been received, and still more, that unless 
there are such words the gift over is void ab initio, would seem 
to push to an extreme point the doctrine that a clear vested gift 
is not to be cut down by subsequent ambiguous expressions. 

There is, however, another distinction between Crook v. John^ 
son and the other oases, viz. that the testator had shewn that he 
intended the legatee to take the risk of the non-receipt being 
caused by the misconduct of the tmstce. Whore this is not 
shewn, the further question, whether the Court can inquire into 
the possibility of an earlier receipt—an inquiry which is needed 
to protect the legatee from misconduct in the trustee—must, it 
should seem (having regard to Lord Eldon's opinion that such 
misconduct shall not affect third persons), enter largely into the 
consideration of the main question, whether the clause is itself 
valid. In this way Hutcheon v. Mannington would have a 
material bearing on that question, and the Court would have to 
decide whether in ordinary cases it would follow that authority 
or the opinion nf Lord EldoUf Sir J, Leach and Sir G. Turner, 


It has boon noticed in a former chapter (A) that where a Gift ovor if 
legacy is given to one for life, and after his death to his children, 
with a gift over if the tenant for life dies without leading children, 
the gift over is sometimes construed as meaning in default of rested 
objects of the prior gift, or, as it is commonly expressed, “leav- 
ing ” is construed “ having.” Besides the favour always shewn 
to provisions for children, it requires very strong words to defeat 
a prior vested gift (t). Thus, in Maitland v. Chalie (A:), where a 


[(^) This, no doubt, is x^ot generally 
the sole effect of vesting; it also gives 
the intermediate income: but here the 
income was ezpresdy disposed of. 


h) Ante, p. 200. 
t) 8 Jur. 14. 

|ib) 6 Mad. 243. See also Caunu^r 
V. Strode^ 8 Jur. 14; Me TAompton*t 
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cBAf. xTJx. [testator bequeathed a sum of money in trust for his daughter S. 

for life, and after her death, as to a moiety thereof, for her children 
equally to he divided between them at their respective ages of 
twenty-one, and if but one, then to that one at twenty-one, with 
maintenance during minority; and if any of such children should 
die before attaining twenty-one, his share to go to the survivors; 
but in case S. should die without leaving any child or children, or 
leaving such and they should die before attaining twenty-one, 
then to testator’s next of kin living at the death of the longer 
liver of them his said daughter and her children so dying 
under age. S. had issue two daughters who attained twenty-one, 
but died in their mother’s lifetime. Sir J. Leach, V.-O., said, 
“ A clear vested gift is in the first place given to the children of 
a daughter attaining twenty-one. If in the clause which gives 
the property over on failure of her children, the word ‘having’ 
bo read for ‘ leaving,’ the whole will will express a consistent 
intention to that effect. I feel myself bound by the authorities 
to adopt this construction.” Then, citing Woodcock v. Duke of 
Dorset, and Powis v. Bnrdett (;«), he declared that the two 
daughters having attained twenty-one took vested interests. 

In these remarks “ vested ” is apparently used in the sense of 
“indefeasible.” At all events the appointment of a specified 
time for vesting, though it may strengthen the case {n), is not 
necessary. A simple gift in remainder to children (which by 
operation of law vests in them at birth) is enough to attract the 
rule. Thus, in Treharne v. Layton (o), where a testatrix gave 
all her real and personal estate to her granddaughter M. for 
life, and after the death of M., to her children in equal parts; 
and she ordered M. to make a weekly allowance to li. during 
his life. “ In case my granddaughter M. dies leaving no issue, the 
whole of the property goes to the next of kin,” they making 
the same allowance to E. during his life. It was held that 
“ leaving ” must be construed “ having had,” and that the real 
estate had vested indefeasibly in the only child of M., though he 
died before her. 


[Trust, 6 Do G. & S. 6G7; Kennedy r. 
Sedgwick, 3 K. & J. 640 ; Re Browtda 
Trust, L. B., 16 Eq. 239; Lord Smdes' 
WiU, 2 Sm. & Gif. 416. 

(m) Ante. p. 799, n. («). 

(n) Soe6‘(i4on«v.Z.aff^<fo»,6Sim.260. 

(o) Ij. B , 10 Q. B. 439, in £z. Ch. 
affizming Q. B.; ante, p. 493, n. See 
also White t. Hill, L. B., 4 Eq. 266; 
per/««Ml, M.B., Re Jackson's Will, 13 


Ch. D. 192 ; Marshall v. HiU, 2 M. A 
Sel. 608. As to E» parte Hooper, 1 
Drew. 264, vide ante, p. 466, n. Cases 
in which tiiere is no ambiguity in the 
term used, as, “without leaving issue 
at the time of her death “ {Young v. 
Turner, 1 B. & S. 660), or “should all 
his children die before himself *' {Chad- 
uHek V. Oreenal, 3 Gif. 221), are soaroelT 
wit^ the rule. 
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[In the last case “ issue ” in the gift over must have been read 
“ children ” by reference to the prior gift. It would otherwise 
have been difficult to construe the words “ die leaving no issue” 
in any sense but “ leaving no issue at her death,” according to 
1 Viet. c. 26, s. 2U {])). 

In W/iiie v. Hight {q), the rule was applied to a case of a dif¬ 
ferent kind. A testator there devised real estate to his daughter 
S. for life, and after her death to A. the only child of S. “But 
in case the said A. my granddauglitor shall happen to depart this 
life before the decease of her mother or after her decease without 
leaving any mne, then ” to testator’s second daughter. A. sur¬ 
vived her mother, and having two children born claimed the ab¬ 
solute interest, for that on tho authority of tho preceding cases 
“leaving” must be construed “having had.” On tho other side 
it was truly argued that such a construction had never been 
adopted except to make the limitation over fit into a prior gift. 
But Sir J. Bacon, V.-O., decided in A.’s favour. Referring to 
Marshall v. 2/<7/(r),he said: “Lord Ellenborough and Bayley, J., 
without any kind of hesitation, came to the conclusion tinder such 
circumstances that you must read ‘ without leaving ’ as ‘ without 
having had.’” He added, If the words had been ‘after her de¬ 
cease without leaving any children f it would certainly have been 
unreasonable to impute to the testator tho meaning that if his 
granddaughter should have half-a-dozen children, and each of 
them half-a-dozen children, and all the former should happen to 
die in their mother’s lifetime, none of tho latter would get any¬ 
thing. But that would be the result of construing the word 
‘leaving’ literally.” 

As neither children nor grandchildren would, in the case put, 
get anything, under the will, any more by one construction than 
by the other, the V.-C. could not have here intended to refer to 
anything to bo so got. But neither would children or grand¬ 
children as a class (“ half-a-dozen ”) have had the chance, if 
“leaving” were read “having had,” of getting anything by suc¬ 
cession from A.; since the subject of gift was real estate, descen¬ 
dible to one. In Marshall v. Hill (.s), the “ circumstances ” were 
different, the devise being to J. for life, remainder to his first, 
second, third, fourth, fifth and sixth sons, and if J. should die 
leaving no son or sons as aforesaid, over. There, as in all the 

J (p) Ante, 495. ment. The head-note is erroneoos. 

7} 12 Ch. D. 751. The terms of the (r) 2 M. & 8el. 608. 

[ are collected partly from the judg- («) Ibid. 
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CBAP. XUX. 


“ Leaving” 
not construed 
“haviiighad” 
if prior gift 
to children is 
contingent. 


[other cases "before White v, nUjht, the gift over was in effect con¬ 
strued as meaning in dofimlt of objects of the prior gift. More¬ 
over the word actually used in White v. Ilight was not “children” 
hut “issue,” to which the observations of the Court are in no way 
applicable. The stat. 1 Viet. c. 20, s. 29 was not referred to, 
although, if A. would have been tenant in tail under the old law 
(as it seems she would (/)), that enactment would seem to have 
required that “without leaving issue” should be ebnstrued “issue 
living at the death of A.” 

But “ without leaving ” in the gift over will not bo construed 
“ without having had ” if tlje prior gift is expressly made to de¬ 
pend upon the corresponding contingency of “ leaving children.” 
Thus, in Bijthenca v. Bi/theaea («), whore a ieslatrix bequeathed 
the residue of her personal estate in trust for her grandson for 
life, and after his decease, “ in case he should leace any child or 
children^ then in trust for all and every the child and children 
of her said grandson lawfully begotten, equally between them 
if more than one, share and share alike, as tenants in common ; 
and if there should bo one such child, then in trust for such 
only child, to bo paid and payable to such child or children at 
his or their age or respective ages of twenty-one years; ” and 
the testatrix declared, “ that the part or share of each such child 
or children should bo considered as a vested interest or vested 
interests in him her or them respectivelyand there was a gift 
over after the decease of the grandson,'“in case he should not 
leave any such child or children.” The grandson had one child 
only, who attained twenty-one, and died in his lifetime. It was 
lield that the gift over took effect. Lord Cranworth said, “ It 
was contended that the first contingency had in fact happened; 
for that in this case ‘leaving^ must be construed as ‘having 
children;’ for that the testatrix could not be held to intend 
that the gift to the children should depend on the accident of 
some or one of them surviving their father. The answer to this 
is that the words of the will are clear and unambiguous. It 
may be impossible to explain why the testatrix should have made 
such a disposition; but nevertheless she was at liberty to do so.” 
The direction as to vesting was also relied on; but he thought 
this might apply only to the contingency happening of the 
grandson leaving a child surviving. Sir O. Turner^ L. J., said 
that the authorities justified him in saying that the oases on set- 


Ftakea v. Standky, 24 Bear. 486. 
u) 23 L. J. Ch. 1004, affirming Wood, V.-O., 17 Jur. 646. 
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[tlements had been carried as far as they should be, and that the chap. xlix. 
present case, oven if it had been one of settlement, was distin- 
guishable, for two reasons: first, that in all the previous cases 
there were provisions inconsistent with the notion that tho gift 
was to depend on survivorship, while hero tho provisions were 
throughout contingent; secondly, that in all of them tho ques¬ 
tion had arisen between the eldest son and the other children, or 
between tho surviving children and the representatives of de¬ 
ceased children; and in none of the cases that ho was aware of 
had there been a limitation over in favour of third persons. As 
to the cases in which tho question had been, whether a clear 
vested interest was to bo cut down by words importing contin- 
geney, he said they had no application to a case whore tho whole 
disposition was introduced by words importing contingency. 

It is plain from Lord Cranicort/i’s observations that, if there But if one 
had been several children, and only some or one of them had paren^aii 
survived tho grandson, lie Avould have been of opinion that all will take; 
the cliildren were entitled, tlie gift being to all the children 
generally, upon a contingency (viz. “ leaving any child ”) which 
would have happened. And this appears to bo tho rule (./■). 

But if after tlieso introductory Avords tho gift itself is to - unless 

such children, it is confined to those who themselves survive contoxt.*^^^ 
their parent {//). So, if the shares are expressly directed to 
A'cst at tho death of tho parent, the only possible (piestion in 
such a case being whether “ vested ” is to bear its litend mean¬ 
ing (z). And if tho issue of a child who predeceases the parent 
are expressly lu'ovided for, tho case is said not to be within the 
reason of those in which there is no such provision, and in 
which the Court has therefore adopted a particular construction 
for the purpose of protecting the predeceasing child from loss of 
his share («). To give to all tho children, if only one survives tho 
parent, but unless one survives to give to none, is not a probable 
intention, and full weight will be allowed to any indications of an 
intention to give only to such as themselves survive (/>}, especially 
if there is an accumulation of such indications (c).] 


[(x) Boulton V. Beard, 3 D. M. & Gr. 
608 (uo gift over); M'Lachlan v. I'aUl, 
28 Beav. 407, 2 D. F. & J. 449. U'inn 
V. Fenwick, 11 Bcav. 438, contra, is 
questioned by Lord St. Leonards, Bow. 
596, 8th ed. 

(.v) Shejfield v.Kennett, 27 Beav. 207, 
4 I)e G. & J. 693; Re Watson's Trusts, 
L. R., 10 Eq. 36. See also Re Heath's 
Settlement, 23 Beav. 193; Jeyea v. 


Saeage, L. R., 10 Ch. 5.5.3. Brydcn v. 
Willett, L. B., 7 Eq. 472, has not been 
followed. 

fs) Selby v. Whittaker, 6 Ch. D. 239. 

(а) Per James, L. J., 6 Cb. D. 249. 

(б) Wilson V. Mount, 19 Beav. 292. 
See also Stevens v. Tgle, 30 Beav. 284; 
Hedges v. Harpur, 3 De G. & J. 139. 

(c) Selby v. Whittaker, sup.] 
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CHAPTER L. 


EFFECT OF FAILURE OF A PRIOR GIFT ON AN ULTERIOR EXE¬ 
CUTORY OR SUBSTITUTED GIFT OF THE SAME SUBJECT J 
ALSO THE CONVERSE CASE. 


Effect upon Where real or personal estate is given to a person for life, with 
an ulterior gift to B., as the gift to B. is absolutely vested, and 
prior gift. takes effect in possession whenever the prior gift ceases or fails, 
(in whatever manner), the question discussed in the present 
chapter cannot arise thereon. 

Sometimes, however, an executory gift is made to take effect 
in defeasance of a prior gift, i. e., to arise on an event which 
determines the interest of the prior devisee or legatee, and it 
happens tliat the prior gift fails ab initio, cither by reason of its 
object (if non-existing at the date of the will) never coming into 
existence, or by reason of such object (if a person in esse) dying 
in the testator’s lifetime. It then becomes a question whether 
the executory gift takes effect, the testator not having in terms 
provided for the event which has happened, although there 
cannot be a shadow of doubt that, if asked whether, in case of the 
prior gift failing altogether for want of an object, he meant the 
ulterior gift to take effect, his answer would have been in the 
affirmative. The conclusion that such was the actual intention 
has been deemed to amount to what the law denominates a 
necessary implication. Thus, in the well-known case of Jones 
v. Westcomh (at), where a testator bequeathed a term of years 
to his wife for life, and after her death to the child she was then 
(/. c., at the making of the will) enceinte with; and if such 
child should die before the age of twenty-one, then one-third 
part to his wife, and the other two-third parts to other persons. 
The wife was not enceinte; nevertheless Lord Harcourt held 
that the bequests over took effect; and the Court of £. B. (&), 

(«) Pre. Ch. 316, 1 Eq. Ca. Ab, 246, Oulliver v. Wiekett, 1 WiIb. 106; \J}o 9 
pi. lu. ▼. Challia, 18 Q. B. 224, affd. iu D. F. 

(6) Andrews r. Fulham, 2 Stra. 1092; 7 H. L.Ca. 666 {Evers Y. Challis). But 
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on two- several occasions (in opposition to a contrary dotormina- chap, l. 

tion of the 0. P. (c)), came to a similar conclusion on the same 

will. 

So, in Statham v. Bell (r/), where a testator, reciting that his Pailuro of 
wife was pregnant, devised that if she brought forth a son, tlien 
that he should inherit his estate; but if a daughter, then one ulterior gift, 
moiety to his wife, and tlie other to his two daughters (ho had 
one daughter then living) at twenty-one. If either died before 
that time, the survivor to have her sister’s share; if both died 
before that timcy then both shares to his wife and her heirs. The 
wife was not enceinte; and the other daughter dying under 
twenty-one, the wife was held to be entitled to the whole. 

It would bo immaterial in such case whether the wife had or 
had not an after-born child subsequent in procreation as well as 
birth, as such child would not be an object of the gift to the 
child with which the wife was then enceinte (e). 

So, in Mendoics v. Barn/ (/), where a testator bequeathed the 
residue of his estate to trustees, upon trust to apply tlio dividends 
and interest for the maintenance of all such children as ho should 
happen to leave at his death, and born in due time after, equally, 
until the ago of twoiity-one, and then to transfer the funds to 
them; and in case any of the children should die before twenty- 
one, such deceased child’s share to go to the survivors; and if 
there should be only one child wlio should attain that age, upon 
trust to pay the residue to such child: and in case all of the 
children should die before attaining that age, then ho bequeathed 
the residue to his wife. Tlio testator died without leaving, or 
ever having had, any issue; but Sir W. Grants M. R., hold 
that the bequest to the wife took effect. 

And, upon the same principle, a bequest over in the event of Gift over, in 
the prior legatee having but one child has been held to extend buTono ™hUd 
by implication to the event of her not having any child. Thus, extended by 
in Murray v. Jones {g)^ where a testatrix, after bequeathing the evontTof there 
residue of her personal property to her daughters and younger “otbemgany. 
sons, provided that in case she should have but one child living , 
at the time of her decease, or in case she should have two or 


[the one event cannot bo construed as 
included in the other, where the will 
elsewhere expressly provides for it, 
Swayne v. Smith, 1 S. & St. 5S.] 

(c) See Ro$ v. Fulham, Willes, 303, 
311. 

(d) Oowp. 40. 

(tf) Foater v. Coohf 3 B. C. C. 347. 

{/) 1 V. & B. 124. See also Fonnc' 


reau v. Fonnereau, 3 Atk. 31.5; Earl of 
Newburgh v. Egre, 4 Russ. 464, where 
a question of this nature arose under a 
special will and was much discussed; 
[Osiont V. Bellman, 2 Gif. 593, where 
this construction was made on a mar¬ 
riage settlement]. 

(y) 2 V. & B. 313. See also Aiton v. 
Brooka, 7 Sim. 204, ante, p. 694. 
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Sir William 
Grant's 
reasoning in 
Murray v. 
Jones. 


Gift over 
extended bj 


more sons and no daughter or daughters living at the time of 
her decease, and all of them hut one should depart this life 
under the age of twenty-one years, or in case she should have 
two or more daugliters and no son or sons living at the time of 
her decease, and all of them hut one should depart this life under 
twenty-one, and without having been married; or in case she 
should have holh sons and daughters, and all hut one, being a 
son, should die under twenty-one, or being a daughter under 
that ago and unmarried, then she bequeathed the property to 
another family. The testatrix died without having had a child; 
but Sir W. Granfj M. It., held that the ulterior gift nevertheless 
arose ; liis opiniop being, that the ease put by the testatrix, 
namely, that of her having but one child, did not contain a con¬ 
dition that she should have one child living at that time. His 
reasoning well deserves a particular statement. “ At first sight,” 
said tlio hi. R., “a proposition relative to liaving but one child 
may .seem to include in it and to imply the liaving one. That 
is true, if the proposition be affirmative; but by no means so, if 
the pn)position bo hyi)otliotical or conditional. The proposition 
that A. lias but one cliild, is as much an assertion that he has 
one as that ho has no more than one; but when the having but 
one is made the condition on which some particular consequence 
is to depend, the existence of one is not required for the fulfil¬ 
ment of the condition, unless the consequonoo bo relative to that 
one supposed child. As, if I say that, in case I have but one 
child, it shall have a certain portion, it is in the nature of the 
thing necessary that the child should exist to be entitled to the 
portion ; but if I say, tliat, in case I shall have but one child of 
my own, I will make a provision for the children of my brother, 
it is quite clear that my having one child is no part of the con¬ 
dition on which the supposed consequence is to depend. My 
having one child of my own would bo rather an obstacle than 
an inducement to the making a provision for the children of 
another person. The case I guard against is the having a jilurality 
of children; and it is only the existence of two or more that can 
constitute a failure of the condition on which the intended provi¬ 
sion of ray brother’s children was to depend. The plain sense of 
the proposition is, that unless 1 have more than one the provision 
shall be made.” 

Again, in v. Sewell (//), where the testatrix bequeathed 

{h) 6 Sim.78, [affd. 2 My. & E. 202. See also Wilson v. Mount, 2 Beav. 397; 
Tmnant v. Heathjield, 25 Beav. 512.] 
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her residue in trust for her daughter Caroline for life, and after 
her death for her daughter’s daughter, if she should survive her 
mother and attain twenty-one; hut in case she should not 
survive such mother and attain twenty-one, then in trust for such 
other child or children of the testatrix’s daughter as sliould bo 
living at their mother’s death, to bo paid to them after her death 
as they attained twenty-one; and if all such other children of 
the testatrix’s daughter should die before nttainiug iircniy-onej 
then in trust for M. The granddaughter attained twenty-one, 
but did not survive her mother. Another child of the testatrix’s 

I 

daughter attained twenty-one, but did not survive her mother : 
afterwards the daughter died. Sir L. Shadircll, V.-C., on the 
authority of the preceding cases, held that the bequest over to 
M. took effect; his Honor considering that the bequest over, in 
the event of the children that might survive the mother not 
attaining the age of twenty-one, was but equivalent to a bequest 
over in the event of there being no child who should sur\ivo the 
mother and attain twenty-one. 

On the principle of the preceding cases, it could not bo doubted 
that an executory gift made to take effect on the prior devisee’s 
neglect or refusal to accept the devise (?) or perform some other 
prescribed act, would tako effect, notwithstanding the object of 
the prior gift never happens to come into existence, such a con¬ 
tingency being implied and virtually contained in the event de¬ 
scribed. For (to proceed to the second class of cases before 
referred to), it has been decided that where a testator gives real 
or personal property to A., and in case of his neglect or failure 
to perform a prescribed act within a definite period after his (the 
testator’s) decease, then to B., and it happens that the prior de¬ 
visee or legatee dies in the testator's lifetime^ the gift over to B. 
takes effect. 

Thus, in Avelyn v. Ward (Z-), where a testator devised his real 
estate to his brother A. and his heirs on this express condition, 
that he should, within three months after the testator’s decease, 
execute and deliver to his trustee a general release of all demands 
on his estate; hut if A. should neglect to give such release^ the 
devise to him to be null and void, and in such case the testator 
devised to W. his heirs and assigns, for ever. A. died in the 
testator’s lifetime. Lord Uardtdehe held that the gift over took 
effect; observing that he knew of no case of a remainder or 


CnAP. L. 

implication to 
event not 
falling within 
torms of will. 


Gift over on 
jn-ior dovisco’s 
refusal to do a 
certain act. 
Effect of prior 
dcviKco not 
coming into 
existence, on 
gift over if ho 
rnfnso to do a 
certain act. 


Death of prior 
devisee held to 
let in ulterior 
devisee. 


22 ! 


See Seatferwood ▼. £dffe, 1 Salk. 


(*) 1 Ves. 420. See also Doe d. Welh L. J., Prob. 167]. 


T. Scott, 3 M. & Sel. 300, ante, Vol. I, 
£. 648,jmd p. 802, n.(*); [i?# Detta, 30 
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EFFECT UrOX EXECUTORY OR SUBSTITUTED 


conditional limitation over of a real estate, whether by way of a 
particular estate, so as to leave a proper remainder, or to defeat 
an absolute foe before by a conditional limitation, hut if the 
preeeitmt limitation hy ivhat means soever is out of the casCf the 
subsequent limitation tahes plaee. 

[And this doctrine is applicable to the case of a devise to a 
charity, which is void by law, with a gift over in the event of 
the inhabitants not appointing a committee or not being willing 
to carry out the scheme ; whether the committee was appointed 
or not being held to bo immaterial. This was decided by Sir W. 
P. Wood, V.-C., in Warren v. lludall (/) in opposition to Att.- 
Gcn. V. Hodgson (>w) and Philpott v. St. George^s Hospital (u). 
“ I cannot,” he said, “ see any substantial distinction between 
the case of a devise over, after a devise to a nonentity, if the 
nonentity should die under twenty-one, or again, of a devise 
over, after a devise to a deceased person, if the deceased person 
shoidd fail to do a certain act, and the case before me of a devise 
to a charity, whicli cannot take, followed by a devise over in the 
event of that charity which cannot tahe omitting to perform a 
certain act.” Tliis decision was afllrmod in I). P. Lord Cran- 
north indeed, though inclined to admit the applicability of the 
doctrine, relied on the fact that no committee had been appointed, 
so that the contingency on whicli the gift over was limited had 
literally happened. But Lord Campbell and Tiord Kingsdown 
agreed with the more general reasoning of the V.-C. («).] 

Lord Hardiciche^s observation, however, is not to be taken 
in too extensive a sense; for it is clear, according to subsequent 
cases, that if the event upon which the prior gift is made defea¬ 
sible and the subsequent gift to take eifect, is one which may 
happen as well in the lifetime of the testator as afterwards (in 
which respect such case obviously stands distinguished from those 
just stated), and the events which happen are such as would, if 
the first devisee had survived the testator, have vested the property 
absolutely in him, the lapse of such prior devise by the death of 


[(0 4 K. & J. 603, 9 II. L. Ca. 420 
{Hally. Warren). 

(m) 16 Sim. 46. 

(n) 21 Bear. 134. 

(«) The V.-C. retained his opinion, 
SCO he Smith's Trusts, L. R., 1 Eq. 83. 
In Re Stringer's Estate (6 Ch. D. 1, ante, 
p. 15), the foregoing cases were cited as 
authorities fgr the position that,where 
property is given absolutely, with a 
gift over if the devisee dies without 
disporing of it, the gift over, which is 


clearly void for repugnancy if the de¬ 
visee survives the testator, is v.alid if 
he dies before him. Jessel, M. R*., “ de¬ 
clined to accede to such a doctrine,” 
and rejected the claim of the devisee 
over. On appeal, Janus, L. J., ex¬ 
pressed great doubt whether the gift 
over was not valid in the event which 
had happened, viz. the lapse of the prior 
gift. Being valid (if at all) only on this 
ground, it is clearly not within the au¬ 
thorities here discussed.] 
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the devisee in the testator’s lifetime, though it removes the prior cecap. l. 
gift out of the way^ does not let in the substituted or executory 
devise, which was to take effect on the happening of the alternative 
or opposite event. 

Thus, in Calthorpe v. Gough (o), where a legacy of 10,000/. Effect whore 
was given to trustees, in trust for Lady Gough for life : and, in by 
case she should die in the lifetime of her husband, as she should 
appoint; and, in default of appointment, to her children ; hut if 
Lady G. should survive her hushaml^ then for her absolutely. 

Lady Gough survived her husband, but died in the lifetime of 
the testator. The M. R. hold the legacy to be lapsed, and tliAt 
the children were not entitled. 

So, in Boo V. Brabant (/>) a legacy was bequeathed in trust for 
A. until she attained twenty-one, and then to transfer it to A., 
her executors and administrators; and in case A. should die 
wider the age of twenty-one years leaving any child or children 
of her body lawfully begotten, then in trust for such child or 
children; but in case A. should die under twenty-one without 
leaving any child or cliildren, then over. A. attained twenty- 
one, and died in tho lifetime of the testator, leaving children; 

[and Lord Thurlow was strongly inclined to decide in their 
favour but for the case of Calthorpe v. Gough. But on a ease 
stated for the Court of K. B., that Court certified that tho legacy 
lapsed, and the Lords Commissioners decided accordingly.] 

Again, in Williams v. Chitty (q), whore the testator devised in 
trust for and to the use of his daughter Sarali, her heirs and 
assigns; but in case of her decease under twenty-one and unmarried^ 
in trust and to tho use of his daughter Elizabeth, her heirs and 
assigns. Sarah died in tho lifetime of tho testator under age, but 
having been married. One question was, whether, in the event 
which had happened, the devise over to Elizabeth was good. Her 
counsel considered her claim to bo so obviously untenable, that 
he gave up the point; and Lord Loughborough seems to have 
entertained a similai' opinion. 

In the three preceding cases, it will bo observed, the devise or 
bequest which lapsed was in favour of a designated individual; 


(o) Cit. 3 B. C. 0. 395. 

(jP) 3 B. C. C. 393, 4 T. R. 706; 
[and see Lotnaa v. Wright, 2 My. & K. 
n5]. 

3 Ves. 649. See also Miller v. 
Faure, 1 Ves. 85; Humberstone v. Stan¬ 
ton, 1 V. & B. 385; [Williams v. Jones, 
1 Russ. 617; Undertcood v Wing, 4 D. 


M. & a. 661, 8 H. L. Ca. 183 {Wing 
V. Angrave ); Cox v. Parker, 25 L. J., 
Ch. 873, tlie report of which 22 Bear. 
169 omits the important statement that 
William Michael Parker attained 21; 
also pevWoodfV.-C.fRe Sanders’ Trusts, 
L. R., 1 Eq. 681. 


J.—VOL. IT. 


3h 
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Bcmark on 
Tarbuek v. 
Tarbuck. 


but in tbe next case (r) we have an example of the application of 
tbe principle to a case of more doubtful complexion, tbe gift being 
in favour of a elms. 

The devise, in substance, was to A. for life, remainder to his 
children in fee; and, if he should die without leaving issue, then 
over. A. died in the testator’s lifetime, leaving a son, who also 
died in the testator’s lifetime: and Sir C. C, Pepys^ M. R., held 
that under these circumstances the devise over failed; observ¬ 
ing that it was clear that, if A.’s son had survived the testator, 
the devise over could not have taken effect; and it was, he 
thought, established by autliority that the situation of the parties 
was uot altered by the fact of the prior devisee having died 
before the testator. 

This is an important extension of the doctrine ; for, as a devise 
to a fluctuating class, as cliildrcn, operates in favour of such of 
them only as arc living at the testator’s decease, there might 
seem to bo ground to contend, that, in effect, the case was one 
in which the failure of the gift was owing to the fact of no object 
having come into existence rather than to lapse. [The principle 
of Tarhucii v. Tarbuck was, however, affirmed in Brook man v. 
Smith («), where the devise was to A. for life, with remainder to 
the children of A. in fee, and with a gift over “ in case every 
child born or to be bom should die under twenty-one ” : A. had 
a child living at the date of the will who attained twenty-one, 
but died before the testator ; and it was held that the gift over 
failed. Some of the judges relied on the expression “ born or to 
be born ” as necessarily referring to the child then living ; but 
Blackburn, J., doubted whether this was not giving it too much 
importance; and it is plain that, though there had been no such 
words, and whatever might have been their opinion if Tarbuck 
V. Tarbuck had not decided the point, the Court would have 
declined to overrule that case.] 

It is presumed, however, that, if the gift had been in terms to 
such children as should be living at the testator’s decease, the 
result would have been different, as the failure of the devise 
would then clearly have been the consequence, not of lapse merely. 


(r) Tiirhuckv, Tarbuck, 4 L. J. (N. S.) 
Ch. 129, stated more fully, ante, 4G2. 

[(a) L. 11., G Ex. 291, 7 Ex. 271. In 
Tarbuek v. Tarbuck “leaving'” vras 
construed literally ; i. e. the failure of 
children was there, as well as in Brook- 
man V. Smith, coupled in precise tcims 
to a period having no reference to the 


testator’s death. Such a case seems 
uot necessarily to govern one where (as 
in Maitland v. Chalie, &c., ante, p.823) 
“die without leaving children” means 
simply failure of the preceding gift. 
See remarks on Doe v. Dxmbury, ante, 
pp. 464, 465, 
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but of the non-happening of the contingency on which the gift chap. i.. 
was made contingent, and therefore the gift over would take 
etfeot (^). 

It is proper to apprize the reader, that the distinction which Remark on 
has been suggested as reconciling the construction adopted in caaesf^^ 
the last five cases with that which prevailed in Jones v. JFesf- 
comh and Avelyn v. TFff/J, was not, until Broohnan v. Smithy 
adopted or recognized as the ground of decision in those cases. 

On the contrary, Lord Thurlow in Doo v. Brabant treated Cal- 
thorpe Y. Gough as inconsistent with and as overruling the line 
of cases in question. In support of the writer’s suggested dis¬ 
tinction, however, it is to be observed that Calthorpe v. Gough 
and Boo v. Brabant have been since followed as well -in Williams 
V. Chittpy already stated, as in the subsequent case of Humber- 
stone V. Stanton {u), without any denial of the authority of Jones 
V. Westcomb and Archjn v. Ward, while, on tho other hand, tho 
principle of Jones v. Westcomb, and more especially that of AveJyn 
V. Ward, has been fully recognized in Boe d. Wells v. Scott {x), 
already stated [, and other cases (y).] 

There is, it is submitted, a solid difference between sustaining 
a devise which is to take effect in the event of a person not in 
esse dying under a certain age, though such person never come 
into existence, and holding it to take effect in the event of his 
being bom and dying above that ago in tho lifetime of the 
testator. In the former case, tho contingency of no such 
person coming in esso may be considered as included and im¬ 
plied in the contingency expressed ; but, in tho latter, the event 
to which it would bo applied is the exact opposite or alternative 
of that on which the substituted gift is dependent (s). To let in 
the ulterior devise in such case would be to give tho estate to 
one, in the very event in which the testator has declared that it 
shall go to another, whose incapacity, by reason of death, to 
take, seems to form no solid ground for changing its object. 

In the event which has happened, the lapsed devise must bo 
read as an absolute gift. 

The same principles which determine the effect upon a posto- Effect upon 
rior or executory gift of tho failure of a prior gift, apply also of’ 

excicutory 

(t) [See Shcrgold v. Booue, 13 Ves. [(z) If the event on which the sub- 
370, ante, 768.] stituted gift depends actually happens 

(w) 1 V. & B. 38o. in the testator’s lifetime, the substi- 

(x) 3 M. & Sel. 300, ante, Vol. I, tuted ^ft takes effect, ante, p. 762. 

p. 648. There is a dictum in Created v. Created^ 

(y) See 4 E. & J. 603, 9 H. L. Ca. 26 Beav. 628, 629, apparently contra: 

420. sed qu. 

3h2 
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to tlio converse ease, namely, that of the failure of an ulterior 
or executory gift, and the consequence of such failure on the 
prior gift. According to these principles, if lands are devised 
to A. and his heirs, and in case he shall die without issue living 
at his decease, then to B. and his heirs, and B. dies in the 
testator’s lifetime, and afterwards A. dies accordingly without 
issue, having survived the testator; the event having happened 
upon which the ulterior devise would Imve taken effect, and 
that devise having failed hy lapse in the testator’s lifetime, the 
title of the heir is let in; or (if the will he regulated hy the 
new law) then the title of the residuary devisee, the effect being 
precisely the same, in the events which have happened, as if 
the ulterior devise had been a simple absolute deviae in fee {a). 
On the other hand, if the devise were to A. and his heirs, and 
if ho should die without leaving issue at his decease, then to B. 
for life, with remainder to his children in fee, and A., having 
survived the testator, dies without leaving issue, and B. also 
dies without having had a child (whether such event happens 
in the testator’s lifetime or after his decease), the devise to A. 
becomes absolute and indefeasible, by the removal out of the 
way of the executory devise engrafted thereon; such devise 
having failed (not by lapse, as in the former case, but) by the 
failure of the event on which it was made dependent (i). If 
B. had had a child, and such child had died in the testator’s 
lifetime, the case would, it should seem, according to the prin¬ 
ciple of the case of Tarhmk v. Tarhuch (c), have become assimi¬ 
lated, to the case first stated. 

The difference then, in short, is between a failure of the 
posterior gift by lapse, letting in the title of the heir or residuary 
devisee (as the case may be), and a failure in event, of which 
the prior devisee has the benefit. 

[(a) See O'Mahmeyy. Jiurdett, L. R., {b) Jaeham v. NohU, 2Kee. 590. [As 

7 IT. L. 388, 407 (legacy)]. to this case see Vol. I, pp. 867, 868.] 

(p) Ante, 834. 
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CHAPTER LI. 

GENERAL ]IULES OF CON-STliUCTlOX. 

—♦— 

There are certain rules of construction common to both deeds 
and wills; but as, in the disposition of property by deed, an 
adherence to settled forms of expression is either rigidly exacted 
by the Courts, or maintained by the practice of the profession, 
the rules to which the construction of deeds has given rise aro 
comparatively few and simple. But the peculiai* iiidulgoneo 
extended to testators, who are regarded as inopes consilii, has 
exempted the language of wills from all technical restraint, and 
withdrawn them in some degree from professional influence. By 
throwing down those barriers, a wide field is laid open to the 
caprices of language; though, at certain points, we have seen, 
its limits aro ascertained by rides sufficiently definite, and wo are 
guided through its least beaten tracks by general principles. 

It has been a subject of regret with eminent Judges (o), that 
wills were not subjected to the same strict ndes of construction 
as deeds, since the relaxation of those rules introduced so much 
uncertainty and litigation ; and was, indeed, at an early period, 
productive of so much embarrassment, as to draw from Lord 
Coke (6) the observation, that “ wills, and tlie construction of 
them, do more perplex a man than any other learning; and, to 
make a certain construction of them, this excedit jurisprudentum 
artem. But,” he adds, “ I have learned this good rule, always 
to judge in such cases, as near as may be and according to tlio 
rules of law.” 

This quotation will serve to introduce the observation, that 
though the intention of testators, when ascertained, is implicitly 
obeyed, however informal the language in which it may have 
been conveyed; yet the courts, in construing that language, 
resort to certain established rules, by which particular words 
and expressions, standing unexplained, have obtained a definite 

(rt) See Lord judgment in 8ih. 502. See also Wilm. 

d. Moor v. Mollot, 6 T. R. 5G1; 398. 

(J) 2 Bulst. 130. 


General rules 
of coustrao* 
tion. 
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OHAP. LI. meaning ; whioli meaning, it must be confessed, does not always 
quadrate with their popular acoeptation. This results from the 
intendment of law, which presumes every person to be acquainted 
with its rules of interpretation (c), and consequently to use ex¬ 
pressions in their legal sense,—i. o. in the sense which has been 
affixed by adjudication to the same expressions occurring under 
analogous circumstances : a presumption wliich, though it may 
sometimes havo dissappointed the intention of testators, is 
fraught with great general convenience; for, without some 
acknowledged standard of interpretation, it would have been 
impossible to rely with confidence on the operation of any will 
not technically expressed, until it had received a judicial inter¬ 
pretation. And, indeed, dispositions ooncoived in the most 
appropriate forms of expression, must havo been rendered pre¬ 
carious by a licence of construction which set up the intention, 
to be collected upon arbitrary notions, as paramount to the 
authority of cases and principles. In such a state of things 
the most elaborate treatise on the construction of wills, though 
it might perhaps, like otlior curious researches, prove interesting 
to some inquirers into the wisdom and sagacity of our ancestors, 
could contribute little or nothing towards xdacing the law of 
property, as -it regards testamentary dispositions, on a secure 
and solid foundation. It is, therefore, necessary to remind the 
reader, that the language of courts, when they speak of the 
intention as the governing principle, sometimes calling it 
“ the law ” of the instrument (r/), sometimes the “pole star” (#?), 
sometimes the “sovereign guide” (/), must always be under¬ 
stood with this important limitation—that here, as in other 
instances, tho Judges submit to bo bound by precedents and 
authorities in point; and endeavour, as we have seen, to collect 
the intention upon grounds of a judicial nature, as distinguished 
from arbitrary occasional conjecture (</). 


(f) See Doe d. lyde v. Lyde, 1 T. R. 
.596; Lmgham Sanford, 2 Mcr. 22. 
But SCO Lord Thurlow'a judgment iu 
‘ Jones V. Morgan, 1 B. 0. C. 221 ; and 
Lord Alvanley't oboervations in Seale 
V. liartcr, 2 B. & P. .594. 

(rf) Per Lord Kale, in King v. Mcl- 
ling, 1 Vent. 231. 

\e) Per Wilmot, C. J., in Doe A.. Long 
V. Laming, 2 Burr. 1112. 

if) Per Wilmot, C. J., in Koe d. 
Dodson V. Grew, 2 Wils. 322. 

[(9) “The intention must be dis¬ 
covered from tho words of tho will 


itself. Tho Court must proceed on 
known princiidos and established rules, 
not on loose conjectural interpreta¬ 
tions, or by considering what a man 
may be imagined to do in the testator’s 
circumstances”: per Henley, L. K., 1 
Ed. 43. See also I Ves. jun. 664; 10 
H. L. Ca. 85 ; L. B., 6 Ch. 239; ante, 
Vol. I, p. 635. But as to author^ in 
mere verbal interpretation see 6 U. L. 
Ca. 108 ; L. R., 10 Ch. 338 n.; 4 Ch. 
D. 68; unless the words are precisely 
the same, 1 H. & M. 549.] 
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The result, upon the whole, has been satisfactory; for, by chip. ri. 
the application of established rules of construction, with due 
attention to particular circumstances, a degree of certainty has 
been attained, which must have been looked for in vain, if less 
regard had been paid to the principles of anterior decisions. 

And, though tho cases on the construction of wills liavo become, 
the accumulation of more than threo centuries, immensely 
numerous; yet when wo consider tho vast augmentation which, 
during this period, and the last century in pai-ticular, has taken 
place in the wealth and population of the country ; tho several 
now species of property, which the over varying exigencies of a 
commercial nation have from time to time called into existence, 
and to wliioh the rules of construction were to ho applied ; tho 
complexity which a more refined and artificial state of society 
has introduced into dispositions of property; and lastly, the 
more extensive use of the art of writing, loading to increased 
facility in tho exorcise of the testamentary power—we are pre¬ 
pared to expect an incessantly growing accession to questions of 
this nature. But it will bo found, I apprehend, that, so far 
from having increased in a corresponding ratio, they have, and 
particularly at a recent period, numerically diminished. 

This must be attributed partly to the more frequent practice 
of resorting to, and tho increased facility of obtaining, profes¬ 
sional assistance in tho preparation of wills; and partly to the 
maturity which tho system of construction has gradually at¬ 
tained, and which enables persons conversant with the subject, 
in most cases, to predict with a considerable approach to cer¬ 
tainty, what would be tho decision of a court of judicature in 
any given case; and, consequently, to render an appeal to its 
authority unnecessary (//). 

Some uncertainty, it will be admitted, is insc 2 )arable from tho 
nature of tho subject. Many of tho rules of construction arc 
such as necessarily involve uncertainty in the a 2 ;)plication of 
them to particular cases; and, in a few instances, the rules 
themselves are, we have seen, yet subjects of controversy. To 
discuss and illustrate those rules has boon the design of the * 
writer in the preceding pages. 

[(4) Tho stat. 1 Viet. c. 26, also, has than twice os many cases as in the 
obviated manyquestions regarding real first, and (in round numbers) 1,600 
estate. ISfevortheless, there are in the more than in the third.] 
present edition of this treatise more 
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It may be useful, however, in conclusion, to present to the 
reader a summary of the several rules of construction which 
have already been the subject of detailed examination. 

I. That a will of real estate, wheresoever made, and in what¬ 
ever language written, is construed according to the law of 
England, in which the property is situate (i), but a will of 
personalty is governed by the lex domicilii {k). 

II. That technical words are not necessary to give effect to 
any species of disposition in a will (/). 

III. That the construction of a will is the same at law and in 


equity {m), the jurisdiction of each being governed by the nature 
of the subject («); though the consequences may differ, as in 
the instance of a contingent remainder, which is destructible in 
the one case and not in the other (o). 

IV. That a will speaks, for some purposes, from the period of 
execution, and for others from the death of the testator; but 
never operates until the latter period (p). 

V. That the heir is not to be disinherited without an express 
devise, or necessary implication (<?); such implication importing, 
not natural necessity, but so strong a probability, that an inten¬ 
tion to the contrary cannot bo supposed (r). 

VI. That merely negative words are not suilicient to exclude 
the title of the heir or next of kin (.s). There must bo an actual 
gift to some other definite object. 

VII. That all the parts of a will are to be construed in rela¬ 
tion to each other, and so as, if possible, to form one consistent 
whole, but, where several parts are absolutely irreconcileable, 
the latter must prevail (^). 

VIII. That extrinsic evidence is not admissible to alter, 
detract from, or add to, the terms of a will (t<), (though it may 


(i) Pro. Ch. 677 ; ante, Vol. I, p. 1. 
(i) Ante, Vol. I, p. 2. 

(l) 3 T. R. 86; 11 East, 246; 16 ib. 
222 . 

(m) 3 P. W. 259; 2 Vos. 74 ; [4 Jur. 
N. S. 625, 27 L. J. Ch. 726]. 

(«) 1 Ves. jun. 16; 2ib. 417; 4Vc8. 
329. 

[(o) See now as to contingent re¬ 
mainders, ante, Vol. I, p. 874], 

(/>) Vide auto, Ch. X. 

(y) Br. Devise, 62; Dyer, 330 b; 2 
Stra. 969; Ca. t. Hardw. 142; 1 Wils. 
105 : Willcs, 309 ; 2 T, R. 209; 2 M. 
& Sel. 448. See also 3 B. P. C. Toml. 
46; [See Vol. I, p. 532]. 

(r) 1 V. & B. 466; 6 T. R. 668 ; 7 


East, 97: 1B. & P. N. R, 118; 18 Ves. 
40. [“ There is hardly any cusewhero 
im]>lication is of necessity; but it is 
called necessary because the Court finds 
it so to answer tho intention of tho de¬ 
visor,” Per Lord JIardwicke, Cory ton 
V. Helt/ar, 2 Cox, 340, 348,] 

(«) Anto,Vol.I,pp. 339,623; 4Bea7. 
318 ; [6 Haro, 146]. 

(0 9 Mod. 164 ; 2 W. Bl. 976 ; 1 T. 
R. 630; 6 Ves. 100, 129 ; 16 Ves. 314; 
3 M. & Sel. 158; 1 Sw. 28; 2 Atk. 372; 
6 T. R. 314; 2 Taunt. 109; 18 Ves. 
421; 6 Moore, 214; [6 Hare, 492; ante, 
Ch. XV.] But see Barnard, G. 0.261. 

(») See judgment in 16 Ves. 486; 6 
Rep. 68; Gas. t. Talb. 240; 3 B. P. C. 
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be used to rebut a resultiug trust attaching to a legal title cuap. li. 
created by it («), or to remove a latent ambiguity [arising from 
words equally descriptive of two or more subjects or objects of 

gift (P)l )• 

IX. Nor to vary the meaning of words (s); and, therefore, in 
order to attach a strained and extraordinary sense to a particular 
word, an instrument executed by the testator, in which the same 
word occurs in that sense, is not admissible (a), but 

X. The Court will look at the ciroumstances under which the 
devisor makes his will—as the state of his property (A), of his 
family (c), and the like (d). 

XI. That, in general, impHoation is admissible only in the 
absence of, and not to control, an express disposition (e). 

XII. That an express and positive devise cannot be controlled 
by the reason assigned (/), or by subsequent ambiguous words (g) 
or by inference and argument from other parts of the will (//); 
and, accordingly, such a devise is not affected by a subsequent 
inaccurate recital of, or reference to, its contents (^); though 
recourse may bo had to such reference to assist the constniction, 
in case of ambiguity or doubt (/•). 

XITI. That tho inconvenience or absurdity of a deviso is no 
ground for varying tho construction, wliere tho terms of it are 
un-ambiguous (^); nor is tho fact, that tho testator did not 
foresee all the consequences of his disposition, a reason for 
varying it (m) ; but, where tho intention is obscured by con¬ 
flicting expressions, it is to be sought rather in a rational and 
consistent, than an irrational and inconsistent purpose («). 

XIV. That the rules of construction cannot bo strained to 
bring a devise within the rules of law (o); but it seems that, 


Toml. 607; 2 Cli. Cas. 231 ; 7 T. R. 
138 ; [ante, Ch. XUT]. 

(j:) Cas. t. Talb. 78; ante, Vol. I, 
p. 416. 

[(y) Ante, Vol. I, p. 437.] 

(z) 4 Taunt. 170 ; 4 Dow, 65; 3 M. 
A Sol. 171. But see 2 P. W. 135. 

(a) 11 East, 441; [ante, Vol. I, p. 
417.1 

(b) 1 Mor. 646; 7 Taunt. 105 ; 1 B. 
& Aid. 650; 3B. &Cr.870; 1 B. C. C. 
472. 

(c) 3 B. P. C. Toml. 257; 4 Burr. 
2165; 4B.C. 0.441; 3B. &Ald. 657; 
3 Dow, 72; 3 B. & Aid. 632; 2 Moore, 
302. 

[(d) See 5 M. & Wei. 367, 368. 

(c) Dyer, 330 b;] 8 Rep. 94; 2 
Vem. 60 ; 1 P. W. 64 ; [ante, Vol. I, 
p. 651.] 


(f) 16Ve.s.46; [ante, Vol. I, p.483.] 
iff) 2 Cl. & Fin. 22, 8 Bligh, N. S. 
88 ; [4 Do G. & J. 30; ante, Vol. J, 
p. 484.] 

(A) 1 Vea. jun. 268; 8 Vcs. 42; 
Cowp. 99. 

{i) Moore, 13, pi. 50; 1 And. 8; 
[ante, Vol. I, pp. 484, 531. 

(A) Ante, Vol. I, pp. 483, 631.] 

(/) 1 Mer. 417; 2 S. & Stu. 296; 
[3 D. J. & S. 653, 654.] 

(w) 3 M. & Scl. 37; 1 Mer. 368. 

(«) 4 Mad. 67. See also 3 B. C. C. 
401; [1 De G. & J. 32; 3 Drew. 724; 
7 H. L. Ca. 89; 6 Ch. D. 248.] 

(o) 1 Cox, 324 ; 2 Mer. 389; 1 J. & 
W. 31; [8 Hare, 48, 186.] But see 
2 R. & My. 306; 2 Kee. 766 ; 2 Beav. 
352. 
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CHAP. u. wliero tlie will admits of two constructions, that is to he pre- 
ferred which will render it valid; and therefore the Court 
in one instance, adhered to the literal language of the testator, 
though it was highly probable that he had written a word by 
mistake for one which would have rendered the devise void (p). 

XV. That favour or disfavour to the object ought not to 
influence the construction (q). 

XVI. That words, in general, aro to be taken in their ordinary 
and grammatieal sense, unless a clear intention to use them in 
another can be collected (r), and that other can be ascertained; 
and they are, in all cases, to receive a construction which will 
give to every expression some effect, rather than one that will 
render any of the expressions inoperative (.s); and of two modes 
of construction, that is to bo preferred which will prevent a 
total intestacy ((^). 

XVIT. That, where a testator uses technical words, he is pre¬ 
sumed to employ them in their legal sense (w), unless the context 
clearly indicates the contrary (.r). 

XVIII. That words, occurring more than once in a will, shall 
be presumed to be used always in tlio same sense (y), unless a 
contrary intention appear by the context (s), or unless the words 
bo applied to a different subject (a). And, on the same principle, 
where a testator uses an additional word or phrase, ho must bo 
presumed to have an additional meaning (/;). 

XIX. That words and limitations may be transposed (<?), sup¬ 
plied {d)j or rejected {c), where warranted by the immediate 
context, or the general scheme of the will; but not merely on 
a conjectural hypothesis of the testator’s intention, however 


(p) 3 Burr. 1626; 3 B. P. C. Toml. 
20 y. [See also 2 Coll. 336 ; L. 11., 6 
H. L. 648.1 

{q) Sec 4 Yes. 574. But see 2 V. & B. 
266 ; [and ante, Vol. I, p. 570.] 

(r) 18 Vos. 466 ; [4 0. B. N. S. 790.] 
(*) 3 Ves. 4.)0; 7 ib. 458; 7 East, 
272; 2 B. & Aid. 441; [ante, 141. But 
see 2 D. F. & J. 454 ; L. K., 6 H. L. 
33.] 

, (0 Cas. t. Talb. 161; [4 Ves. 406;] 

2 Mer. 386. 


(tt) Doug. 340; 6 T. R. 352 ; 4 Ves. 
329 ; 5 Ves. 401; [6 Ch. D. 496; 19 
C. B. N. S. 780; auto, Ch. XXXVII.] 
(^) Doug. 341; 3 B. C. C. 68; 6 
East, 61; 2 Ba. & Be. 201; 3 Dow, 71. 

(p) 2 Ch. Caa. 169; [Doug. 268; 3 
Drew. 472. 


& 


(a) Ante, 104, n. (?).] 

(a) 1 P. W. 663; 2 Ves. 616; 5 M. 
Sel. 126; 1 V. & B. 260. But sec 


14 Ves. 488. 

(^;) 4 B. 0. C. 15; 13 Ves. 39; 7 
Taunt. 85. The writer has heard Lord 
J'Hthii lay down the rule in these words. 
But .see Amh. 122; 6 Ve.s. 300; 10 
Ves. 166 ; 13 East, 359 ; 13 Ves. 476; 
19 Ves. 545; 1 Mcr. 20; 3 Mor. 316;— 
where the argument that the testator, 
notwithstanding some variation of ex¬ 
pression, had the same intention in 
several instances, prevailed. 

{e) 2 Ch. Ca. 10; Ilob. 76.; 2 Ves. 
32; Amb. 374; 8 East, 149; 15 East, 
309; 1 B. & Aid. 137; [ante, Vol, I, 
p. 499.J But SCO 2 Ves. 248. 

{d) Cro. Car. 185; 7 T. R. 437; 6 
East, 486; 2 D. & Ry. 398. See also 
2 Bl. 1014; [and ante, Vol. I, p. 486.] 
(c) 2 Ves. 277; 3 T. R. 87, n.; 3 ib. 
484; 4 Ves. 61; 6 Ves. 243; 6 Ves. 
129; 12 East, 515; 9 Ves. 566; [and 
ante, Vol. I, p. 479.] 
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reasonable, in opposition to the plain and obvious sense of tbe cnAP. u. 
language of the instrument (/). 

XX. That words which it is obvious are mis-^v^itten (as dying 
with issue, for dying without issue), may be corrected (</). 

XXI. That the construction is not to be varied by events 
subsequent to the execution (//); but the Courts, in determining 
the meaning of particular expressions, will look to possible 
circumstances, in which they might have been called upon to 
affix a signification to them (/). 

XXII. That several independent devises, not grammatically 
connected, or united by the expression of a common purpose, 
must bo construed separately, and without relation to each 
other; although it may be conjectured, from similarity of 
relationship, or other such circumstances, that tlio testator had 
the same intention in regard to both {k). There must bo an 
apparent design to connect them {1). 

XXIII. That where a testator’s intention cannot operate to 
its full extent, it shall take effect as far as possible {m), 

XXIV. That a testator is rather to be presumed to calculate 
on the dispositions in his will taking effect, than the contrary; 
and, accordingly, a provision for the death of devisees will not 
bo considered as intended to provide exclusively for lapse, if it 
admits of any other construction («). 


if) ISVcs. 3G8; 19ib. 652; 2 Mer. 
25. 

[g] 8 Mod. 59; 5 B. & Ad. 621; 3 
Ad. & El. 340 ; [2 J). M. & G. 300.] 
{h) Gas. t. Talb, ‘21; 3 P. W. 259 ; 
11 Ea.st, 558, n.; 1 Cov, 324; 1 Vc.s. 
jun.475. [But see ante, Vol. I, p. 254.] 
(t) 11 Vc8. 457 ; [6 Vos. 133.] 

(A) Cro. Car. 368 ; Doug. 759 ; 8 T. 
R. 64 ; 1 B. & P. N. R. 335; 9 Ea.8t, 
267 ; 11 ib. 220; 14 Vos. 364 ; 4 M. & 
Scl. 58; 1 Pri. 353; 4 B. & Cr. 667. 
See also Godb. 146. 


(/) Leon. 57; Oas. t. Ilardw. 143; 
10 East, 503. Tliis and tlio former 
class of cases (iliicfly roLite to a (pics- 
tion of fro(iuont ociiiirrcnce: ■whether 
words of limitation, preceded by several 
devi.scs, relate to more than ouo of those 
devises. 

(«/) Finch, 139. Scealso4 Vcs. 325; 
13 Vos. 486. 

(«) 2 Atk. 375; 4 Vos. 418; 4 Vc.s. 
554; 7 Ve.s. 286; 1 V. & B. 422; 1 
Pri. 264. See also 1 Sw. 161; 2 Vos. 
jun. 501; M'CIel. 168. 
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OBSEEVATIONS ON COLE v. SEWELL {a). 


It is clear, and indeed is not denied by Sir E. Sugdeny tbat there 
was even in the ancient law a principle which was inimical to future 
limitations of proiiorty that savoured of remoteness. Unless this 
wore the case, the rule against pcrjiotuities (which was merely tho 
application of this jirinciplo to a new species of limitations) never 
would have had existence. He, however, unequivocally declares his 
opinion to be, that at tliis day all contingent remainders (including, 
therefore, as well common law remainders as those created by way 
of use) are withdrawn from every species of perpetuity restraint; 
from the old doctrine because it is exploded, and from the now (i. o. 
the rule against perpetuities) because such rule is applicable only 
to executory devises and springing and shifting uses, i. e. to those 
modifications of ownership which the Statute of Uses called into 
existence. 

It is difficult to conceive how any legal doctrine once established 
could cease to operate so long as the subject-matter to wliich it 
applies endures, and the reason on which it is founded remains in 
force. A remainder is now precisely what it was in tho time of 
Littleton, and must, therefore, one should think, bo governed by tho 
same rules, and still bo amenable to the ancient doctrine of the law, 
which forbade limitations that savoured of remoteness. How else 
are we to account for tho often-repeated proposition, that you can¬ 
not give an estate for life to an unborn person, with remainder to 
his issue; and for the several cases in which attempts to limit estates 
for life to a succession of unborn persons have been pronounced to 
be illegal? Of this we have an example in Seward v. Willock (5), 
where the devise was “ to A. for life, and, after him, to his'eldest 
or any other son after him for life, and after them, to as many of 
his descendants, issue male, as should be heirs of his or their bodies, 

(a) As reported, 2 Con. & L. 344, Ilardwicke*s judgment in Hopkine v. 
referred to ante, Vol. I, pp. 257, 262. Hopkins, 1 Atk. 580 ; Co. Litt. 271 b, 

(A) .'» Kant, 198. See, also, Jjord Bntl. n. 
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down to the tenth generation'^ diiring their natural lives; and it was 
held, that A. took no more than a life estate, for that here was no 
general intent to give an estate tail to the first taker, as contra¬ 
distinguished from the paiiiicular intent to give an estate for life, 
hut a single intent to give estates for life to A. and, after him, to his 
sons, and, after them, to their sons down to tho tenth generation; 
but this he could not do by law, inasmuch as the law would not allow 
of a successive limitation of estates for life to persons unborn. 

Here, it will be observed, tho limitations pronounced to be illegal, 
wero remainders at common law; but this circumstance was not 
adverted to by the Court, nor have wo any reason to conclude that 
a series of remainders limited by way of use would have had a better 
fate. But tho autliorities do not stop here. 

The cases involving the doctrine of cy-pris are, it is submitted, 
quito conclusive against tho supposed exemption of remainders, 
however created, from all restraint in respect of perpetuity. By 
that doctrine, it will bo remembered, limitations to an unborn person 
for life, with remainder to tho first and other sons successively of 
such j)orson in strict settlement, operate to confer on tho intended 
tenant for life an estate tail, for tho purpose of giving effect to the 
general intention, so far as possible consistently with the rule of law, 
which does not permit an estate for life to bo given to an unborn 
person, with remainder to his issue. 

The impossibility of the limitations taking effect in the manner 
intended, is tho avowed and the only justifiable ground of this bold 
interferenco with tho declared intention of tho testator; and if the 
law would have allowed of their operating according to that inten¬ 
tion, this doctrine, which makes so important a figure in our books, 
would have been Avholly uncalled for. 

There is, it is conceived, no analogy, or rather not a complete 
analogy, between the case of a contingent remainder capable of 
being destroyed (c) and that (referred to by Sir E. Sugden) of a re¬ 
mainder preceded by an estate tail capable of being enlarged. By 
the latter, tho party destroying the entail acquires the fee simple, 
by the former, ho merely extinguishes tho contingent remainder for 
the benefit of tho person entitled to the next vested remainder or 
reversion; unless, therefore, such ulterior remainder or reversion 
belongs to himself, he would have no interest in effecting the 
destruction of the intervening remainders; indeed, if the latter 
wore limited to his own descendants (as is commonly the case), of 
course he has tho strongest incentive for their preservation (rf). 

In the Statute of Limitations, too (3 & 4 Will. 4, c. 27), tho dis¬ 
tinction between the two cases is tacitly recognized, the legislature 
having made tho eviction of a tenant in tail extend to all those whom 
he might have barred ; but not having applied the same principle 

(t) It is observable that in Seward v. stroyed by the tenant for life. 

Willock the remainders pronounced to (d) See also, the ground suggested 
be bad were all capable of being de- ante, Vol. I, p. 260. 
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to a tenant for life in relation to a destructible contingent remainder. 
The doctrine in question would bo fraught with danger to titles; a 
possession of 60, or even 100 years, would bo no security against 
eviction; for a latent settlement might bo produced of even greater 
antiquity, limiting a long series of life estates to unborn persons, 
each of whom would, in his order, have a distim^t right of entry as 
his estate fell into possession. In short, it would bo impossible to 
affirm of any apparent owner, that ho might not at some day bo 
exposed to eviction. If it be alleged that this danger exists in the 
case of an estate tail (as must bo admitted to a certain extent to be 
the case, notwithstanding the enactment just referred to), does it 
therefore follow that vro ouglit, by proceeding on a strained analogy, 
to extend such danger ? 

The necessity for a contingent remainder taking effect, if at all, 
at the instant of tho determination of the particular estate, affords 
no safeguard against remoteness, as tho particular estate itself may 
be limited to an unborn person; for, of course, a limitation which is 
itself a remainder in relation to an estate which precedes, may be¬ 
come a particular estate in relation to an estate which follows. 
Thus, if lands Avoro limited to A. for life, Avitli remainder to D., if 
living at A.’s decease, remainder to C., if living at B.’s decease, the 
estate of B. Avould bo, during A.’s lifetime, a remainder, and, after 
A.'s decease, would become tho particular estate to tho remainder 
of 0. 

It is submitted, therefore, that both principle and authority 
justify the questioning the proposition that remainders oavo obedience 
to no other laAV than that which requires that they should tako etfect 
at the instant of tho determination of tho particular estate (e). They 
are, it is conceived, cither subject to tho old doctrine, directed against 
remote possibilities, or tho modern rule against perpetuities, unless 
these are identical, as may be contended with much plausibility, 
although it is not necessary to go to this extent in suj)port of the 
denial of tho exemption of remainders from all perpetuity—restraint. 
Tho matter seems to stand thus: we find in tho earlier autlioritics a 
general expression of the repugnance of tho law to limitations which 
savour of remoteness, but without any distinct definition of tho limits 
which it allows. When uses arose, witli tlio consequent now modi¬ 
fications of 0 Avner 8 hi 2 ), tho necessity of preventing perpetuities was 
more urgently felt, and the denunciations against them were repeated 
with greater frequency and vehemence, but still, for some time at • 


(c) The views which tho writer has 
here ventured to express (ho is pleased 
to find) coincide with tlioso of Mr. 
lewis, in his Treatise on the Law of 
Perpetuity, p. 495,—a work of much 
research and ability; but tho writer of 
these sheets difEers from the learned 
author when ho urges, as a reason for 
applying to contingent remainders the 


rule against perpetuities, tho possi¬ 
bility of remote reinninders being pre¬ 
served from destruction by estates 
interposed in trustees. It is submit¬ 
ted, that such remainders in trust, if 
expectant on tho estate for life of un¬ 
born per.sonB, would bo themselves 
necessarily contingent, and, therefore, 
equally liable to destruction. 
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least, with the same absence as formerly of distinct intimation as to 
the actual extent of the legal restriction, until at length, after many 
gradations, the present well-known rule was distinctly and autho¬ 
ritatively propounded. May it not, then, fairly bo presumed, that 
the rule, thus eventually elicited from the judges, is, in fact, no 
other than the doctrine which, in the old language of the law, for¬ 
bade the limiting a possibility upon a possibility? 

The identification of the ancient and modem doctrine would avoid 
many anomalous and inconvenient distinctions, and reduce all to 
coherence and consistency, and would, moreover, rescue the judges 
who fixed the perpetuity rule from the charge of exceeding the due 
limits of judicial authority. It may fairly be questioned whether 
they were justified in imposing a new restraint, of their otvn creation, 
on the limitations to which the Statute of Uses had given rise. It 
was the province of the legislature to have applied whatever re¬ 
strictions wore required for the now modifications of ownership 
which they had called into existence; though, if there was an-actual 
pre-existing rule of law applicable in its nature thereto, the Courts 
might, w'ithout any great stretch of judicial power, apply it to the 
now S2)ecies of limitation, seeing that it Avas within the mischief 
which that rule was intended to prevent. 
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SUGGESTIONS TO PERSONS TAKING INSTRUCTIONS 

FOR WILLS. 

—♦— 

Few of the duties which devolve upon a solicitor, more impera¬ 
tively call for the exercise of a sound, discriminating, and well- 
informed judgment, than that of taking instructions for wills. It 
frequently happens, that, from a want of familiar acquaintance with 
the subject, or from the physical weakness induced by disease (where 
the testamentary act has been, as it too often is, unwisely deferred 
until the event which is to call it into operation seems to be impend¬ 
ing), testators are incapable of giving more than a general or imper¬ 
fect outline of their intention, leaving the particular provisions to 
the discretion of their professional adviser. Indeed, some testators 
sit down to this task with so few ideas upon the subject, that they 
require to be informed of the ordinary modes of disposition under 
similar circumstances of family and property, with the advantages 
and disadvantages of each; and their judgment in the selection of 
one of these modes, is necessarily influenced by, if not wholly de¬ 
pendent on, professional recommendation. To a want of complete 
and accurate information as to the consequences of their proposed 
schemed, must be ascribed many of the absurd and inconvenient pro¬ 
visions introduced into testamentary gifts; to say nothing of the 
obscurities and inconsistencies which frequently throw an impene¬ 
trable cloud over the testator’s real intentions. It may be useful to 
mention some particulars on which information should be obtained 
in taking instructions for a wOl, most of the inquiries being sug¬ 
gested by the various classes of cases discussed at large in this work, 
and being framed with a view to prevent such questions as those 
cases present. It will be obvious, that the nature of the inquiries in 
every case must be greatly regulated by the situation in life and 
other circumstances of the testator. They may be distributed into 
those that TelBAQ~—^rat, to the subject, and secondlyy to the objects 
of testamentary disposition, inclu^g in the former some general 
points. 

I. 1. Where lands speciflcally devised are described by their local Desoription of 
situation and occupancy (though a reference to occupancy is in 
general better omitted, unless it form a necessary discriminating 
feature in the description), it should be carefully ascertained, that 
the whole of the land answering to the locality, answers also to the 
occupancy, or, in other words, that both parts of the description are 

jr.—VOL. II. 3 I 
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co-extonsive, to avoid any question, as to the less comprehensive term 
hfeing restrictive. 

2. Where there is an immediate devise to a dass of persons, ^hb 
may not be in existence at the death of the testator, as to the children 
of A., who may then have no children, it should be ascertained what, 
in this event, is to become of the intermediate profits. In the absence 
of any provision of this nature, they will go to the residuary devisee 
or heir-at-law. 

3. Wliere the subject of devise is a mortgaged estate, inquiry 

should be made, whether tho devisee is to take it [freed from] the 
mortgage; and, if so, words should be used [distinctly conferring 
on him the] right to have it exonerated out of the testator’s other 
property (a). ‘ - 

4. Another question which may be proper, under some circum¬ 
stances, is, whether any specific fund, constituted of real or personal 
estate, is to be appropriated for payment of debts, funeral and tes¬ 
tamentary expenses, and legacies; and it should always be stated, 
whether a fund so appropriated, is to exempt tho general personal 
estate from being first applied, as is generally intended, though the 
intention frequently fails for want of an explicit expression of it. 

II. In relation to the objects of gift.—^When a testator proposes to 
make a disposition of his property in favour of his wife and children 
(naturally the first objects of his regard), several modes of disposition 
present themselves. One is, to give the income to the wife for life, 
clothed or not with a trust for the maintenance of the children, and 
to give the inheritance or capital to the children equally, subject or 
not to a power in tho wife of fixing their shares, or limiting the 
property to some in exclusion of others, as she may think proper. 
Another mode is, to givo the wife and children immediate absolute 
interest in the property in certain proportions, according to the nature 
of tho distribution of personal property under the statute in case of 
intestacy; but this mode of disposition is less frequently adopted than 
the former. To empower the widow to regulate the shares, is often 
found convenient, not only as it preserves her influence over her 
children, but because it enables her to adapt the disposition of the 
property to their various exigencies at the period of her death, and 
it has, moreover, a salutary effect in restraining the children from 
disposing of their reversionary interests. Where the children do not 
take absolutely vested interests until their majority or marriage, it 
is useful to confer a power on tho trustees, with the consent of the 
widow, or other person taking the prior life interest, to advance some 
proportion (the maximum of which is usually fixed at half or one- 
third) of their presumptive shares, in order to place out the sons as 
apprentices, &c., or for other such purposes. Even where the chil- 

[(«) See 17 & 18 Viet. o. 113, ante, p. 646.] 


PDF Compressor Pro 


APPENDIX. 


851 


In regard to 
children, &c. 


Daughters’ or 
other females’ 
shares. 


<^en take vested (t.e. absolutely vested) interests at their birth, a 
power of advancement may be requisite where the prior legatee 
life is a married woman restrained from alienation, and, therefore, 
moompetent to accelerate the payment of the shares by relinquish¬ 
ing her life interest. In no other case can the power be wanted 
under such circumstances. 

1. The obvious inquiries (in addition 4o those immediately sug¬ 
gested by the preceding remarks) to be made of a testator, of whose 
boimty children are to be objects, are—at what ages their sliares are 
to vest;—whether the income or any j)ortion of it is to bo applied for 
maintenance until the period of vesting, and if not all applied, what 
is to become of the excess? whether, if any child die in the testator’s 
lifetime, or subsequently, before the vesting age, leaving children, 
such children are to be substituted for the deceased parents. If tho 

. vesting of tho shares be postponed to the death of a prior tenant for 
life, or other possibly remote period, the necessity for providing for 
such events is of course more urgent; and in that case it should also 
be ascertained, whether, if tho objects die leaving grandchildren, or 
more remote issue, but no children, such issue are to stand in tho 
place of their parent. 

2. If any of the objects of the gift (whether of real or personal 
property) be females, or the gift be made capable of comprehending 
them, as in the case of a general devise or bequost to children, it 
should be suggested, whether their shares are not to bo placed out of 
the power of husbands; *. e. limited to trustees for their separate use 
for life, subject or not to a restriction on alienation (which, however, 
is a necessary concomitant to give full effect to the intention of ex¬ 
cluding marital influence), with a power of disposition over the in¬ 
heritance, or capital, as the case may be; and if it be intended to 
prevent that power of disposition from being exercised, under marital 
influence, without the possibility of retractation, it should be conflned 
to dispositions will, which being ambulatory during her life, can 
never be exercised so as to fetter her power of alienation over the 
property. 

3. If the devise be of the legal estate of lands of inheritance to a 
man, it should be inquired (though the affirmative maybe presumed 
in the absence of instructions) whether they are to be limited to uses 
to bar the dower of any wife to whom he was married on or before 
the 1st of January, 1834. 

4. H a gift be made to a plurality of persons, it should be inquired ^urvirorship, 
whether they are to take as joint tenants, or tenants in common; or, 

in other words, whether with or without survivorship; though it is 
better in general, where survivorship is intended, to make the de¬ 
visees tenants in common, with an eatress limitation to the survivors, 
than to create a joint tenancy, which may be severed. 

5. In all cases of limitations to survivors, it should bo most clearly 
and explicitly stated io what period survivorship is to he referred; that 

3i2 
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is, whether the property is to go to the persons who are survivors at 
the death of the testator, or at the period of distribution. It should 
always be anxiously ascertained, that the testator, in disposing of 
the shares of dying* devisees or legatees among surviving or other 
objects, does not overlook the possible event of their leaving chil¬ 
dren or other issue. There can be little doubt that in many cases 
of absolute gifts to survivors, this contingency is lost sight of. This 
observation, in regard to tho unintentional exclusion of issue, applies 
to all gifts in which it is made a necessary qiialihcation of the objects 
that they should be living at a prescribed period posterior to the tes¬ 
tator’s decease, and in respect of whom, therefore, the same caution 
may be suggested. 

6. It may be observed, that where interests not in possession are 
created, which are intended to bo contingent until a given event or 
period, this should be explicitly stated; as a contrary construction is 
generally tho result of an absence of expression. Exj)licitnes8, gene¬ 
rally, on tho subject of vesting, cannot be too strongly urged on tho 
attention of the framers of wills. 

7. "Where a testator proposes to recommend any person to tho 
favourable regard of another whom he has made the object of his 
bounty, it should bo ascertained whether ho intends to impose a 
legal obligation on tho devisee or legatee in favour of such person, 
or to express a wish without conferring a right. In the former case, 
a clear and definite trust should be created; and in the latter, words 
negativing such a construction of the testator’s expressions should 
bo used. Equivocal language in these cases has given rise to much 
litigation. 

Lastly. It may be suggested, that where a testator is married, and 
has no children, unless provision be made in his will for children 
coming in esse, or it be unreasonable to contemplate his having 
issue, the dispositions of his will should be made expressly contin¬ 
gent on his leaving no issue surviving him; for, as the birth of 
children alone is not a revocation, they may be excluded under a 
will made when their existence was not contemplated; and cases of 
great hardship of this kind have sometimes arisen from the neglect 
of testators to make a new disposition of their property at the birth 
of children; indeed, it has sometimes happened, that a testator has 
left a child en ventre, without being conscious of the fact; for the 
same reason provisions for the children of a married testator, who 
has children, should never be confined to children in esse at the 
making of the will. A gift to the testator’s children generally will 
include all possible objects. Where, however, the gift is to the chil¬ 
dren of another person, and it is intended (as it generally is) to in¬ 
clude .all the chUdren thereafter to he horn, terms to this effect should 
be used, unless a prior life-interest is given to the parent of such 
children; in which case, as none can be bom after the gift to them 
vests in possession, which is the period according to the established 
rule of ascertaining the objects, none can be excluded. 
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To the preceding suggestions, it may not bo useless to add, that As to tho por- 
it is in general desirable, that professional srentlemen taking instruc*- through 
tions for 'Wills snould receive their instructions immediately from the tions are ro< 
testator himself, rather than from third persons, particularly where ceived. 
such persons are interested. In a case in tho Prerogative Court (5), 

Sir J. Nicholl “admonished professional gentlemen generally, that 
where instructions for a will are given by a party not being the pro¬ 
posed testator, a fortiori where by an interested party, it is their 
bounden duty to satisfy themselves thoroughly, either in person, or 
by the instrumentality of some confidential agent, as to the proposed 
testator’s volition and capacity, or in other words, that the instrument 
expresses the real testamentary intentions of a capable testator, prior 
to its being executed de facto as a will at all.” 

(A) Rogm v. Fifiis, 1 Add. 46. 
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THE STATUTE OF WILLS. 


1 ViOT. CAP. 26. 

An Act for the Amendment of the Laws with respect to Wills, 

[3rd July, 1837.] 

■ ■» 


Meaning of 
certain words 
in this Act; 


“Will.” 


12 Car. 2, 
c. 24. 


14 & 15 Cor. 

2 , (!■) 


“Beal 

estate.” 


“Personal 

estate.” 


Number. 


EXPLANATION OP TEBNES. 

Be it enacted by the Queen’s most Excellent Majesty, by and with 
the consent of tho Lords spiritual and temporal, and Commons, in 
this present parliament assembled, and by the authority of the same, 
That the words and expressions hereinafter mentioned, which in their 
ordinary signification have a more confined or a different meaning, 
shall in this Act, except where the nature of the provision or the con¬ 
text of the Act shall exclude such construction, be interpreted as 
follows : (that is to say,) the word “will” shall extend to a testament, 
and to a codicil, and to an appointment by will or by writing in the 
nature of a will in exorcise of a power; and also to a disposition by 
wiU and testament or devise of the custody and tuition of any child, 
by virtue of an Act passed in the twelfth year of the reign of King 
Charles tho Second, intituled “An Act for taking away the Court of 
Wards and Liveries, and Tenures in Capite and by Knights Service, 
and Purveyance, and for settling a Bevenue upon his Majesty in lieu 
thereof,” or by virtue of an Act passed in the parliament of Ireland 
in the fourteenth and fifteenth years of the reign of King Charles the 
Second, intituled, “ An Act for taking away the Court of Wards 
and Liveries, and Tenures in Capite and by Knights Service,” and 
to any other testamentary disposition; and the words “ real estate” 
shall extend to manors, advowsons, messuages, lands, tithes, rents and 
hereditaments, whether freehold, customary freehold, tenant-right, 
customary or copyhold, or of any other tenure, and whether corporeal, 
incorporeal or personal, and to any undivided share thereof, and to 
any estate, right or interest (other than a chattel interest) therein; 
and the words “personalestate” shall extend to leasehold estates and 
other chattels real, and also to monies, shares of government and. 
other funds, securities formoney (not being real estates), debts, choses 
in action;'rights, credits, goods and all other properly whatsoever 
which by law devolves upon tho executor or administrator, and to 
any share or interest therein; and every word importing the singular 
number only shall extend and be applied to several persons or 
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things as well as one person or thing; and erery word importing the Gender, 
masculine gender only shall extend and be applied to a female as w^l 
as a male. 


BEFEAL CLAUSE. 

II. And be it further enacted, That an Act passed in the thirty- Bopeal of the 
second year of the reign of King Henry the Eighth intituled “ The H 8 

Act of Wills, Wards and Primer Seisins, whereby a man may devise o. i, and 34 & 
two parts of his lands;” and also an Act passed in the thirty-fourth and 
thirty-fifth years of the reign of the said King Henry the Eighth, 
intituled ” The Bill concerning the Explanation of WUlsand also 10 Car. l.sess. 
an Act passed in the parliament of Ireland, in the tenth year of the 
reign of King Charles the First, intituled “An Act how Lands, 

Tenements, etc. maybe disposed by Will or otherwise, and concerning 

Wards and Primer Seisinsand also so much of an Act passed in Sects. 6,6,12, 

the twenty-ninth year of the reign of King Charles the Second, in- 20, 2i & 

tituled “An Act for Prevention of Frauds and Perjuries,” and of an statute of 

Act passed in the parliament of Ireland in the seventh year of the Frauds, 29 

reign of'King William the Third, intituled “An Act for Prevention 

of Frauds and Perjuries,” as relates to devises or bequests of lands (i.) ' ’ ' ’ 

or tenements, or to the revocation or alteration of any devise in 

writing df any lands, tenements or hereditaments, or any clause 

thereofy or to the devise of any estate, pur autre vie, or to any 

such estate being assets, or to nuncupative wills, or to the repeal, 

altering or changing of any will in writing concerning any goods or 

chattels or personal estate, or any clause, devise or bequest therein; 

and also so much of an Act passed in the fourth and fifth years of Sect. 14 of 4 & 

the reign of Queen Anne, intituled “ An Act for the Amendment ° 

of the Law and the better Advancement of Justice,” and of an Act 

passed in the parliament of Ireland in the sixth year of the reign of 6 Anne, c. 10, 

Queen Anne, intituled “ An Act for the Amendment of the Law 

and the better Advancement of -Tustice,” as relates to witnesses to 

nuncupative wills; and also so much of an Act passed in the four- 9 of 14 

teenth year of the reign of King George the Second, intituled “ An ‘ 

Act to amend the Law concerning Common Hecoveries, and to 
explain and amend an Act made in the twenty-ninth year of the reign 
of King Charles the Second, intituled *An Act for Prevention of 
Frauds and Perjuries,’ ” as relates to estates pur autre vie; and also 26 G. 2, c. 6, 
an Act passed in the twenty-fifth year of the reign of King GrQOrgo,^®*^^^^ 
the Second, intituled “An Act for avoiding and putting an end to 
certain Doubts and Questions relating to the attestation of Wills and 
Codicils concerning Beal Estates in ihat part of Great Britain called 
England, and in his Majesty’s Colonies and Plantations in America, 
exc^t so far as relates to Us Majesty’s colonies and plantations in 
America;” and also an Act passed in the parliament of Ireland in the 26 G. 2,o.ll, 
some twenty-fifth year of the reign of King George the Second, 
intituled “ An Act for the avoiding and putting an end to certain 
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doubts and questions relating to the Attestation of Wills and Codicils 
65 G-. 3, 0 . oonceming Beal Estatesand also an Act passed in the fifty>fifth 
year of the reign of King Gl-eorge the Third, intituled “ An Act to 
remove certain DijSiculties in the Disposition of Copyhold Estates 
by Will,” shall be and the same are hereby repealed, except so far as 
the same Acts or any of them respectively relate to any wills or 
estates pur autre vie to which this Act does not extend. 


GENERAL ENABLXNG CLAUSE. 


m. And be it further enacted. That it shall be lawful for eVexy 
person to devise, bequeath, or dispose of, by his wiU executed in 
manner hereinafter required, all real estate (a) and all personal 
estate (5) which he shall be entitled to, either at law or in equity, at 
the time of his death, and which, if not so devised, bequeathed, or 
disposed of, would devolve upon the heir-at-law, or customary heir 
of him, or if he became entitled by descent, of his ancestor, or upon 
his executor or administrator; and that the power hereby given shall 
extend to all real estate of the nature of customary freehold or tenant 
right, or customary or copyhold, notwithstanding that the testator 
may not have surrendered the same to the use of his will (c), or not- 
befoira a^it- withstanding that being entitled as heir, devisee, or otherwise to be 
su^of^em^ admitted thereto, he shall not have been admitted thereto (rf), or not- 
as cannot now 'vv^lthstanding that the same, in consequence of the want of a custom to 
be deTised. devise or surrender to the use of a will or otherwise, could not at law 
have been disposed of by will if this Act had not been made (e), or 
notwithstanding that the same in consequence of there being a custom 
that a will or a surrender to the use of a will should continue in force 


All property 
may be dis¬ 
posed of by 
will; 


oompnsing 
customary 
freeholds and 
copyholds 
without sur¬ 
render and 


estates pur 
autre vie; 


contingent 

interests; 


tights of 
entry; and 
property ac¬ 
quired after 
execution of 
the whl. 


for a limited time only, or any other special custom, could not have 
been disposed of by will according to the power contained in this act, 
if this act had not been made; and also to estates pur autre vie, 
whether there shall or shall not be any special occupant thereof, and 
whether the same shall be freehold, customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and whether the same 
shall be a corporeal or an incorporeal hereditament (/); and also to 
all contingent, executory, or other future interests in any real or 
personal estate, whether the testator may or may not be ascertained 
as the person or one of the persons in whom the same respectively 
may become vested, and whether he may be entitled ther^ under 
the instrument by which the same respectively were created, or under 
any disposition thereof by deed or will (y); and also to all rights of 
entry for conditions broken, and other rights of entry (A); and also 
to such of the same estates, interests and rights respectively, and other 
real and personal estate, as the testator may be entitled to at the 


(a) Vol. I, pp. 46, 61, 326, 660. 
(J) p. 60. 

(e) pp. 60, 664. 

(<0 p. 60. 



ib. 

p. 62. 

p. 47. 

p. 60. 
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time of bis death, notwithstanding that he may become entitled to 
the same subsequently to the execution of his will (i). 


FEES ON COPYHOLDS. 


As to the fees 
and fines 
able by dev 


IV. (k) Provided always, and be it further enacted, That where 
any real estate of the nature of customary freehold, or tenant right or 
customary or copyhold, might, by the custom of the manor of which sees of cus 
the'same is holden, have been surrendered to the use of a will, and 
the testator shall not have surrendered the same to the use of his will, estates, 
no Iverson entitled or claiming to be entitled thereto by virtue of such 
will shall be entitled to bo admitted, except upon payment of all such 
stamp duties, fees and sums of money, as would have been lawfully 
due and payable in respect of the surrendering of such real estate to 
-the use of the will, or in respect of presenting, registering or enrolling 
such surrender, if the same real estate had been surrendered to the 
use of the will of such testator: provided also, that where the testator 
was entitled to have been admitted to such real estate, and might, if 
he had been admitted thereto, have surrendered the same to the use of 
his will, and shall not have been admitted thereto, no person entitled 
or claiming to be entitled to such real estate in consequence of such 
win shall be entitled to be admitted to the same real estate by virtue 
thereof, except on payment of all such stamp duties, fees, fine and 
sums of money as would have been lawfully due and payable in 
respect of the admittance of such testator to such real estate, and also 
of all such stamp duties, fees and sums of money as would have 
been lawfully due and payable in respect of surrendering such real 
estate to the use of the wdll, or of presenting, registering or enrolling 
such surrender, had the testator been duly admitted to such real 
estate, and afterwards surrendered the same to the use of his will; 
all which stamp duties, fees, fine, or sums of money due as aforesaid, 
shall be paid in addition to the stamp duties, foes, fine or sums of 
money due or payable on the admittance of such person so entitled 
or claiming to be entitled to the same real estate as aforesaid. 


COPYHOLD. 

V. And be it further enacted. That when any real estate of the 
nature of customary freehold, or tenant right, or customary or copy- 
hold, shall be disposed of by will, the lord of the manor or reputed 
manor of which such real estate is holden, or his steward, or the 
deputy of such steward, shall cause the will by which such disposition 
shall be made, or so much thereof as shall contain the disposition of 
such real estate, to be entered on the court rolls of such manor or 
reputed manor; and when any trusts are declared by the will of such 
real estate, it shall not be necessary to enter the declaration of such 
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(t) p. 62. 


{k) See 4 & 6 Viet. o. 35, ss. 88, 89, 90. 
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trusts, but it shall be sufficient to state iu the entry on the court rolls 
that such real estate is subject to the trusts declared by such will; 
and when any such real estate could not have been disposed of by will 
if this Act had not been made,.the same fine, heriot, dues, duties and 
services shall be paid and rendered by the devisee as would have been 
duo from the customary heir, in case of the descent of the same real 
estate; and the lord shall, as against the devisee of such estate, have 
the same remedy for recovering and enforcing such fine, heriot, dues, 
duties and services, as ho is now entitled to for recorering and 
enforcing the same from or against tho customary heir in casjg of 
descent. 


ESTATES PUR AUTRE VIE. 

VI. (0 And be it further enacted, That if no disposition by will 
shall be made of any estate pur autre vie of a freehold nature, the 
same shall bo chargeable in tho hands of the heir, if it shall come to 
him by reason of special occupancy, as assets by descent, as in the 
case of freehold land in fee-simple; and in caso there shall be no 
special occupant of any estate pur autre vie, whether freehold or 
customary freehold, tenant right, customary or copyhold, or of any 
other tenure, and whether a corporeal or incorporeal hereditament, it 
shall go to tho executor or administrator of the party that had the 
estate thereof by virtue of tho grant; and if the same shall come to 
tho executor or administrator either by reason of a special occupancy 
or by virtue of this Act, it shall be assets in his hands, and shall go 
and bo applied and distributed in tho same manner as tho personal 
estate of the testator or intestate. 

AGE OF TESTATOR. 

VII. (?n) And be it further enacted, That no will made by any 
person under tho ago of twenty-one years shall be valid. 

MARRIED WOMEN. 

Vni. Provided also, and be it further enacted. That no will made 
by any married woman shall be valid, except such a will as might 
have been made (n) by a married woman before the passing of this 
Act (o). 

EXECUTION OP WILLS. 

IX. (p) And be it further enacted, that no will shall be valid 
unless it shall be in writing and executed in manner hereinafter 
mentioned; (that is to say), it shall be signed (<^) at the foot or 
end(r) thereof by the testator, or by some other person in his 
presence and by his direction («); and such signature shall be made 

'0 p. 62. p) p. 105. 

(»i) p. 44. I?) pp. 77, 106, 110. 

(m) pp. 38, 41, 687. [r] pp. 106, 107. 
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or acknowledged (<) by the testator in the presence of two or more 
witnesses, present at the same time (t<), and such witnesses shall 
attest and shall subscribe (a?) the will in the presence (y) of the tes¬ 
tator, but no form of attestation (z) shall be necessary. 


EXECUTION OF TESTAMENTARY APPOINTMENTS. 


X. {a) And be it further enacted, That no appointment made by Appomtments 
will, in exercise of any power, shall be valid, unless the same be 
executed in manner hereinbefore required; and every will executed other wills, 
in manner hereinbefore required shall, so far as respects the execution 
and attestation thereof, be a valid execution of a power of appoint- though other 
ment by will, notwithstanding it shall have boon expressly required require^ 
that a will made in exercise of such power should be executed with ^®™t q^- 
Bome additional or other form of execution or solemnity. served. 


WILLS OF SOLDIERS AND SEAMEN. 

XI. Provided always, and be it further enacted, That any soldier Soldiers’ and 
being in actual military service, or any mariner or seaman being at 
sea, may dispose of his personal estate as ho might have done before cepted.' 
the making of this Act. 


PETTY OFFICERS, SEAMEN AND MARINES. 

XII. And be it further enacted. That this Act shall not prejudice Act not to 
or affect any of the provisions contained in an Act passed in the prortrions^ 
eleventh year of the reign of his Majesty King George the Fourth ll G. 4 & i 
and the first year of tho reign of his late Majesty King William the 
Fourth, intituled, ‘'An Act to amend and consolidate tho Laws wills of ^tty- 
relating to tho Pay of the Koyal Navy, respecting the Wills of Petty 
Officers and Seamen in tho Eoyal Navy, and Non-commissioned marines. 
Officers of Marines, and Marines, so for as relates to their Wages, 

Pay, Prize Money, Bounty Money and Allowances, or other Monies 
payable in respect of Services in her Majesty’s Navy.” 


PUBLICATION. 

Xin. And be it further enacted, That every will executed in Publication 
manner hereinbefore required shall be valid without any other pub- 
lication thereof. 


ATTESTING WITNESSES’ COMPETENCY. 


XIY. (i) And be it further enacted. That if any person who shall 
attest the execution of a will shall at the time of the execution thereof 
or at fmy time afterwards be incompetent to be admitted a witness 


p. 108. 

p. 109. 


p. 109. 
a) p. 31. 
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to prove the execution thereof, such will shall not on that account be 
iavalid. 

GIFTS TO ATTESTING WITNESSES. 

XV. (c) And be it further enacted, That if any person shall attest 
the execution of any will, to whom or to whose wife or husband any 
beneficial devise, legacy, estate, interest, gift or appointment of or 
affecting any real or personal estate (other than and except charges 
and directions for the payment of any debt or debts) shall be thereby 
given or made, such devise, legacy, estate, interest, gift or appoint¬ 
ment shall, so far only as concerns such person attesting the execu¬ 
tion of such will, or the wife or husband of such person, or any per¬ 
son claiming under such person, or wife or husband, be utterly null 
and void, and such person so attesting shall be admitted as a witness 
to prove the execution of such will, or to prove the validity or inva¬ 
lidity thereof, notwithstanding such devise, legacy, estate, interest, 
gift, or appointment mentioned in such will. 

CIlEDITOtt ATTESTING WITNESS. 

XVI. (d) And be it further enacted. That in case by any will any 
real or personal estate shall bo charged with any debt or debts, and 
any creditor, or the wife or husband of any creditor, whose debt is so 
charged, shall attest the execution of such will, such creditor, not¬ 
withstanding such charge, shall bo admitted a witness to prove the 
execution of such will, or to prove the validity or invalidity thereof. 

EXECUTOE ATTESTING W^TNESS. 

XVII. (c) And be it further enacted. That no person shall, on 
account of his being an executor of a will, be incompetent to be ad¬ 
mitted a witness to prove the execution of such will, or a witness to 
prove the validity or invalidity thereof. 

EEVOCATION BY MAEEIAGE. 

XVIII. (/) And be it further enacted. That every wiU made by 
a man or woman shall be revoked by his or her marriage (except a 
will made in exercise of a power of appointment, when the real or 
personal estate thereby appointed would not in default of such ap¬ 
pointment pass to his or her heir, customary heir, executor, or admi¬ 
nistrator, or the person entitled as his or her next of kin, under the 
Statute of Distributions). 


EEVOCATION BY TEESUMPTION. 

XIX. (y) And be it further enacted, That no will shall be revoked 
presninption. presumption of an intention on the ground of an alteration 

in circumstances. 
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EBVOCATION BY SUBSEQUENT WILL OR CODIOIL, OR BY DESTRUCTION OF 

INSTRUMENT. • 

XX. And be it further enacted, That no will or codicil, or any part 
thereof, shall bo revoked otherwise than as aforesaid, or by another 
will or codicil executed in manner hereinbefore required (A), or by 
some writing declaring an intention to revoke the same, and executed 
in the manner in which a will is hereinbefore required to be exe¬ 
cuted (*), or by the burning, tearing, or otherwise destroying |he 
same (A), by the testator, or by some person in his presence and by 
his direction, with the intention (/) of revoking the same. 

OBLITERATIONS AND INTERLINEATIONS. 

XXI. (m) And be it further enacted, That no obliteration, inter¬ 
lineation, or other alteration made in any will after the execution 
thereof shall be valid or have any effect, except so far as the words or 
effect of the will before such alteration shall not be apparent, unless 
such alteration shall bo executed in like manner as hereinbefore is 
required for the execution of the will; but the will with such altera¬ 
tion as part thereof, shall be deemed to be duly executed if the signa¬ 
ture of the testator and the subscription of the witnesses bo made in 
the margin or on some other part of the will opposite or near to such 
alteration, or at the foot or end of or opposite to a memorandum 
referring to such alteration, and written at the end or some other 
part of the will. 

REVIVAL OF REVOKED WILL. 

XXn. (n) And bo it further enacted. That no will or codicil, or 
any part thereof, which shall bo in any manner revoked, shall be 
revived otherwise than by the re-execution thereof, or by a codicil 
executed in manner hereinbefore required, and showing an intention 
to revive the same; and when any will or codicil which shall be partly 
revoked, and afterwards wholly revoked, shall bo revived, such 
revival shall not extend to so much thereof as shall have been 
revoked before the revocation of the whole thereof, unless an in¬ 
tention to the contrary shall be shown, 

REVOCATION—SUBSEQUENT CONVEYANCE. 

XXin. (o) And be it further enacted, That no conveyance or 
other act made or done subsequently to the execution of a will of or 
relating to. any real or personal estate therein comprised, except an 
act by which such will shall bo revoked as aforesaid, shall prevent 
the operation of the will with respect to such estate or interest in 
such real or personal estate as the testator shall have power to dis¬ 
pose of by will at the time of his death. 

(A p. 170. (m) pp. 140, 146. 

' lb. (m) pp. 146, 191. 

p. 140. (o) pp. 162, 167. 

(/; p. 142. 
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%ny subse¬ 
quent convey¬ 
ance or act. 
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APPENDIX. 


WILL SPEAKS, FKOM WUAT PEBIOD. 

A will shall be c XXIV. {p) And be it further enacted, That eyety will shall be 
spe^^roi^ construed, with reference to the real estate and personal estate com- 
the death of prised in it, to speak and take effect as if it had been executed im* 
the testator, mediately before the death of the testator, unless a contrary inten¬ 
tion shall appear by the will. 


LAPSED AND VOID DEVISES. 


A reudoary 
devise shall 
include estates 
comprised in 
la;^8od and 
void devises. 


XXY. (q) And be it further enacted. That, unless a contrary inten¬ 
tion shall appear by the will, such real estate or interest therein as 
shall bo comprised or intended to be comprised in any devise in such 
will contained, which shall fail or be void by reason of the death of 
the devisee in the lifetime of the testator, or by reason of such devise 
being contrary to law or otherwise incapable of taking effect, shall 
be included in the residuary deviso (if any) contained in such will. 


GENERAL DEVISE—COPYHOLDS AND LEASEHOLDS. 

XXVI. (r) And be it further enacted. That a devise of the land 
of the testator, or of the land of the testator in any place, or in the 
occupation of any person mentioned in his will, or otherwise described 
in a general manner, and any other general devise which would de¬ 
scribe a customary, copyhold or leasehold estate if the testator had 
no freehold estate which could be described by it, shall be construed 
to include the customary, copyhold and leasehold estates of the 
testator, or his customary, copyWd and leasehold estates, or any of 
them, to which such description shall extend, as the case may be, as 
well as freehold estates, unless a contrary intention shall appear by 
the wiU. 

GENERAL DEVISE—^APPOINTMENT. 

A geneial XXVII. («) And be it further enacted. That a general devise of 
shall indudo the real estate of the testator, or of the real estate of the testator in 
which the tea- “■’ly place or in the occupation of any person mentioned in his wiU, 
tator has a or otherwise described in a general manner, shall be construed to 
of ap^oint^”^ include any real estate, or any real estate to which such description 
meat. shall extend (as the case may be), which he may have power to ap¬ 

point in any manner he may thn^ proper, and shall operate as an 
execution of such power, unless a contrary intention shall appear by 
the will; and in like maimer a bequest of the personal estate of the 
testator, or any bequest of personal property described in a general 
I manner, shall be construed to include any personal estate, or any 
personal estate to which such description shall extend (as the case 
may be), which he may have power to appoint in any manner he may 
think proper, and shall operate as an execution of sudh power, unless 
a conki^ intention shall appear by the will. 

{p) pp. 203, 326, 425, 650, 672, (r) pp. 678. 

087; 0^Toole v. Browns 3 EU. & Bl. (*LPP* 83^1 380; Se Clarh'e eitatOt 

572. 14 Cn. D. 422; JRe Van Ma/gm^ 16 
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A general de¬ 
vise of lands 
shall indude 
copyhold and 
leasehold as 
well as free¬ 
hold lands. 
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FEE-SIMPLE WITUOUT WOEDS OF LIMITATION. 

XXViJI. (0 And be it farther enacted, That where any reaf Aderise'with- 
estate shall be devised to any person without any words of limitation, 
such devise shall be construed to pass the fee-simple, or other the to pass tho 
whole estate or interest which the testator had power to dispose of by fee. 
will in such real estate, unless a contrary intention shall appear by 
the wiU. 


WOEDS IMPOETma FAILUBE OF ISSUE. 


XXIX. (m) And be it further enacted, That in any devise or 
bequest qf real or personal estate the words “ die without issue,” or 
“die without leaving issue,” or “have no issue,” or any other words, 
which may import either a want or failure of issue of any person in 
his lifetime or at the time of his death, or an indehnite failure of his 
issue, shall be construed to mean a want or failure of issue in the 
lifetime or at tho time of the death of such person, and not an indeh- 
nite failure of his issue, unless a contrary intention shall appear by 
the will, by reason of such person having a prior estate tail, or of a 
preceding gift, being, without any implication arising from such 
words, a limitation of an estate tail to such person or issue, or other¬ 
wise : Provided, that this act shall not extend to cases where such 
words as aforesaid import, if no issue described in a preceding gift 
shall be bom, or, if there shall be no issue who shall live to attain 
the age or otherwise answer the description required for obtaining 
a vested estate by a preceding gift to such issue. 


Words im¬ 
porting 
lailuro of 
issue to mean 
issue living at 
the death. 


Proviso. 


ESTATE OF TRUSTEES. 


XXX. (a?) And be it further enacted. That where any real estate 
(other than or not being a presentation to a church) shall be devised 
to any trustee or executor, such devise shall be construed to pass the 
fee-simple or other the whole estate or interest which the testator 
had power to dispose of by will in such real estate, unless a definite 
term of years absolute or determinable, or an estate of freehold, shall 
thereby be given to him expressly or by implication. 


No devise to 
trustees or 
executors, ex¬ 
cept for a 
term or a 
presentation 
to a church, 
shall pass a 
chattel 
interest. 


ESTATE OF TEUSTEES. 


XXXI. (y) And be it further enacted. That where any real estate 
shall be devised to a trustee, without any express limitation of the 
estate to be taken by such trustee, and the beneficial interest in such 
real estate, or in the surplus rents and profits thereof, shall not be 
given to any person for life, or such beneficial interest shall be given 
to any person for life, but the purposes of the trust may continue 
beyond the life of such person, such devise shall be construed to vest 
in such trustee the fee-simple, or other the whole legal estate which 


p. 660; Vol. II, pp. 102,286,439. 

aaO! Kfifi n 


x) Vol. II, p. 320. 

TW/1 


Trustees 
under an nn- 


l^miteddevise, 
where the 


trust may en¬ 
dure beyond 
the life of a 
peraon bene- 
noially en¬ 
titled for life, 
to take the 
fee. 
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Devises of 
estates tail 
shall not 
lapse, when. 


Gifts to chil¬ 
dren or other 
issue who 
leave iMue 
living at the 
testator's 
death shall 
not lapse. 


Act not {o ex¬ 
tend to wills 
made before 
1838, nor to 
estate pur 
autre vie of 

S irsons who 
e before 
1838. 


Act not to 
extend to 
Scotland. 


APPENDIX. 

the testator had power to dispose of by will in such real estate, and 
pot an estate determinable when the purposes of the trust shall be 
satisfied. 


LAPSE OP ESTATE TAIL. 

XXXII. ( 2 ) And be it further enacted, That where any person to 
whom any real estate shall be devised for an estate tail or an estate in 
quasi entail shall die in the lifetime of the testator, leaving issue who 
would be inheritable under such entail, and any such issue shall be 
living at the time of the death of the testator, such devise shall not 
lapse, but shall take effect as if the death of such person had hap¬ 
pened immediately after the death of the testator unless a contrary 
intention shall appear by the wiU. 

LAPSE—CniLDUEN OB ISSUE DYING IN TESTATOb’s LIFETIME. 

XXXm. (a) And bo it further enacted. That where any person 
beinga childorotherissueof the testator to whom any real or personal 
estate shall be devised or bequeathed for any estate or interest not 
determinable at or before the death of such person shall die in the 
lifetime of the testator leaving issue, and any such issue of such 
person shall bo living at the time of the death of the testator, such 
devise or bequest shall not lapse, but shall take effect as if the death 
of such person had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the wiU. 

• WHEN ACT OPEBATES. 

XXXIY. And bo it further enacted, That this Act shall not 
extend to any will made before the first day of January, one thousand 
eight hundred and thirty eight, and that every wiU re-executed (6) or 
republished, or revived by any codicil, shall, for the purposes of this 
Act, be deemed to have been made at the time at which the same shaU 
be so re-executed, republished or revived; and that this Act shall not 
extend to any estate pur autre vie of any person who shall die before 
the first day of January, one thousand eight hundred and thirty- 
eight. 

SCOTLAND. 

XXXY, And be it further enacted. That this Act shall not extend 
to Scotland. 


(s) p. 362; Vol. II, p. 366. 


(a) p. 362. 


(6) p. 203. 
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ABSOLUTE INTEBEST, 

In P&raonatty^ 

created by gift to A. for life, and at his death to bo disposed of as he 
thinks fit, qu.^ ii. 275, n., 287, n. 
by indefinite gift of income, 797, n. 

not created in f. c. by gift to her for life, and if she dies before b., for 
her next of kin, li. 770. 

created hy words which give estate tail in realty, ii. 562, 572. 

which ^TO estate tail by implication, as (before 1 Yict. c. 26) 
by gift over on death and indefinite failure of issue, 
ii. 562. 

which give estate tail by rule in Shelley's case, ii. 563. 

and whether by direct bequest or by reference to deviso 
. of realty, ib. 

by bequest to A. and his issue, ii. 566. 

noi^thstanding gift over on death of A. without issue 
living at his death, ii. 567. 
by gift to be settled on A. and his issuo, ib. 
unless issuo are to take by substitution, 

e. g. whore they are directed to take por stirpes, 
ii. 572, 574. 

where issue are to take other bequests by substi¬ 
tution, and u{K>n implied similarity of 
intention, ii. 574. 

or unless A. and his issue take concurrently, ii. 575. 
by bequest (before 1 Yict. c. 26} to A. for life, and if A. die 
without issue, over, ii. 571. 

not created by bequest to A. for life, remainder to the heirs 

of his body as tenants* in common, 
ii. 564, 565. 

to A. for life, remainder to the heirs of 
his body, their executors, administra¬ 
tors and assigns, ii. 564. 
to A. for life, remainder to his issue, 
ii. 567—570. 

unless intention shewn that 
only one of the issue shall 
take at a time, ii. 570. 

by mere blending of personalty in same gift as realty given 
in tail, ii. 571. 

since 1 Yict. c. 26, s. 29, bywords *'die without issue," &c., 
ii. 577. 

by bequest to A. for Ufe, rem^der to his heirs (general), 
ii. 571, n. 
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ABSOLUTE INTEBEST— contimied. 

In (Personalty —continued. 

gift oyer after previous limitations amounting to, supported as alterna¬ 
tive gift, ii. 673—577. 

not cut down by ambiguous expressions, ii. 666. 
cut down, if at all, only pro tanto, 867. 

See Divesting—Fee-simple—Oift over. 

AOOELEEATION, 

remainder is accelerated whore particular estate is void or lapses, 673. 
or is revoked, 574. 

but not if prior estate is void for remoteness, 283. 
nor, in equity, if intermediate contingent remainder would be 
destroyed, 574, 575. 

whether quasi-remainders of personalty are accelerated, gu., 575. 
enjoyment of repairing fund accelerated by barring entail, 575, n. 
contingent executoiy gift over not accelerated by failure of prior estate, if 
the opposite contingency happens, 576. 
reversion is accelerated where term is satisfied, 579. 

where trusts of term are omitted, ib. 
where term is void ab initio, 580. 
is not accelerated where term on trust to raise money is valid, 
though trusts of the money are void, 577, and see 346 et seq. 
remainders created under powers of appointment are not accelerated, 580. 

reversion on term during minority is accelerated by death of minor, 581, 
582. 

unless the term is for a particular purpose, ib. 

ACCEUED SHABES, 

do not pass by clause of accruer without special words, ii. 710. 

by word “share” or “portion,” unexplained, ii. 711. 
by general clause, in an event in which the original share does 
not accrue, ii. 714, 715. 
pass by words “ share and interest,” ii. 714. 

“ his or her” (not “ their”) share or i^ares, ib. 

“ with benefit of survivorship,” ib. 

by word “ share,” followed by ultimate gift over, iu one mass, of “ the 
' trust money,” or of “ uxe whole,” ii. 712, 713. 
where original and accrued shares are consolidated by previous 
dispositions, ii. 718. 

are not impliedly subject to same provisions as original shares, ii. 715, 717. 
secus if given “ in manner aforesaid,” ii. 717. 

but this expression contained in one clause of accruer not extended 
• by implication to another, ii. 715. 

class taking, at what period ascertained, ii. 718. 

effect where implication is necessary to prevent remoteness, ii. 719. 

general sift to survivors of a ‘class includes members who were excluded 
from the original gift, ii. 718. 

ACCUMULATION OF INCOME, 

is regulated by the Thellusson Act, 302. 

both when express and when impli^, 313. 
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AOCTJMtJLATION OP INCOME — continued* 

periods allowed for, 303. • 

the term of 21 years is next after, and exolnsiye of the day of, testator’s 
death, 304. 

only one of the statutory periods may bo taken, ib. 
whether minority of unborn person may be taken, 304, 305. 
if statutory period is exceeded, the excess only is void, 306. 
if the perpetuity rule is exceeded, the whole is void, ib. 

e. g. accumulation during minorities of any tenant in toil 
under strict settlement, 274. 
although for a purpose excepted from the statute, 306. 
but unlimited accumulation not invalidated by perpetuity rule, if for 
payment of testator’s own debts, ib. 
or if accumulated fund vests absolutely within legal limits, ib., 
see 311, n. (s). 

Exceptione from the Act. 

1. Provisions for payment of debts 

must be boni fide intended for that purpose, 307. 
cannot, if creditors resort to corpus, be continued to recoup 
devisees of corpus, ib. 

if for debts of another, includes debts incurred during the accu¬ 
mulation, ib. 

is void if it transgresses perpetuity rule, ib. 

2. Provisions for portions of children of testator or of person taking an 

interest under the devise, 

includes portions charged bj'' previous instrument, 308. 

legacy accumulated, semb., 309. 
does not include whole estate accumulated, 308. 

bulk of estate accumulated for children living 
at future period, ib. 

legacy accumulated, and settled on one for life, 
remainder to children, 310. 
fund primarily intended for portions, but in event 
(which happens) of no child, given over, ib. 
interest of parent (not testator), 

need not be in the portion fund, 311. 
legacy to build on estate of which parent is tenant for 
life, sufficient, ib. 

however minute, sufficient, semh., ib. 
portions for several families, if parent of any takes no 
interest, all fail, ib. 

destination of income released by statute from, ib. 
nature of interest of heir in rents released by statute, 313. 
whether trust for, by means of policies of assurance, within the statute, §14. 
effect of direction for, until conversion, as between tenants for life and in 
remainder, 607. 

AOENOWLEDQMENT, of will or signature by testator. See Execution of 
■Will. 


AOT of Parliament directing sale, works conversion, 162. 

AOnON (OHOSE IN), cannot at law be bequeathed away from executor, 50. 

8k2 
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ACTION (EIGHT OF), formerly not devisable, 49. 

ADDING. See Supplying. 

“ ADDITIONAL” legacy, by codicil, to same person, is subject to same con¬ 
ditions as original gift, 185. 

is payable out of same funds, ib. 

subject to variation by context, ii. G03. 

“ ADJOINING THEEETO,” what included in, 784. 

ADMINISTEATION OF ASSETS. Sec Assets—Exoneeation—Charge— 
Marshalling. 

ADMINISTEATOES. See Executors. 

ADMISSION, of parol trust, by trustees, enforced against them, 415, 93, n. 
held enforceable against next of kin, Re Fleetwood, 15 Ch. D. 594. 

“ ADVISE,” effect of, in creating trust, 387. 

ADVOWSON, 

passes by devise of “ rents and profits,” 798. 

, may pass by devise of “ living,” ii. 280. 
devise of, without words of limitation, gave estate for life only, ib. 

although described as a '* perpetual advowsou,” ib. 
trust of, not including next presentation, this results to the heir, 568. 

AFFINITY, 

relations by, prim4 facie not included in a gift to relations, or any class of 
relations, ii. 124, 151. 

“ AFOEESAID,” effect of expression “as aforesaid,” 508, 746, n., ii. 458. 

“ AFTEE,” 

devise “ after ” previous interest does not postpone vesting, 806. 
a given day, in computing time the day to be omitted, ii. 4. 

See “ From and After.” 

“ AFTEE DEATH,” effect of, on “ die without issue,” ii. 617, 522. 

AGE, in computing, day of birth included, 43. 

AGENT, direction to devisee to employ particular person, when it creates a 
trust, 405. 

AGEEEMENT, 

for sale, revokes will in equity, 160, 162. 

for marriage settlement revokes will in equity, 161. 

ALIEN. 

enabled to hold and devise land, since 1870 .. 41, 67. 

Naturalization Act, 1870, not retrospective, ib. 

disabilities of, and consequent rights of the crown, before that act, ib. 

might be partly removed by denization or naturalization, 69. 

ALIENATION, 

right of, inseparable from estate in fee-simple, ii. 14. 

except within certain limits of time, ii. 18. 
by tenant in tail, cannot be restrained, ii. 19. 

nor by legatee of absolute interest in personalty, ii. 22. 
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ALIENATION—-con^inttecZ. 

clause restrainiiig, whetiher it includes alienation by operation o^ law» as 
bankruptcy, ii. 31 et seq. 

by married woman, of her separate estate, may be restrained, ii. 27. 

such restraint takes effect on subsequent marriage, ii. 41. 
condition against, though Toid, enlarges indefinite devise to fee, ii. 286. 

See Conditions—Sepabate Use. 

** ALSO,” force of, in assimilating gifts thereby connected, 497, n., ii. 236. 
See Item. 

ALTERATION in a wiU, 

must be signed and witnessed, 112, 113. 

presumed in absence of evidence to be after execution, 143. 

presumed to be after date of codicil, unless noticed therein, 120, 121, 143. 

effect of, in one copy of duplicate wills, 138. 

effect of, when made once of expressions occurring twice, ib. 

See Revocation II. 

ALTERNATIVE CONTINGENCIES, 

one remote the other not, gift is good or bad according to the event, 283. 
need not be separately expreeeed if the one not remote gives a remainder^ 286. 

ALTERNATIVE GIFT, bequest of personalty void as remainder, good as, 
ii. 375—577. 

ALTERNATIVELY, gift to several persons, effect of, 372. 

AMBIGUITY, patent and latent, 429. 

See Pabol Evidence. 

AMBIGUOUS WORDS, 

in codicil do not revoke clear will, 181, 182. 
inconsistent with prior devise, rejected; 480. 
explained by precise words in another part of the will, 832. 
or in a codicil, 531, 332. 

AMBULATORY nature of wills, 16, 22, 23, 26. 

“ AND” when read “ or,” 509—512, 517. 

See Chanoinq Words, 

ANNUAL SUM, 

charge of, on devisee of express life estate, continues on land after death of 
devisee, ii. 270. 

but if duration of annual sum is indefinite, qu.^ ib. 

See RENT-CHABaE. 

'annuity, 

cannot be entailed, ii. 287. 

gift to purchase, legatee may take the sum given, 396, 397. 
to several for their joint lives, and after their decease over, 542. 
to several for their Uves and the life of the survivor, 543, ii. 260. 
gift of, simply, is for life only, ii. 397. 
generally included under word “ legacy,” ii. 609. 

unless distinguished by context, ib. 
when hw from legacy duty, 186, n. (p). 
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ANTICIPATION, 

c., wbat words restrain, ii. 26, n. 

restriction annexed to life estate a]p]Minted, under q>eoial poorer, to f. o. 
unborn at creation of x>ower, is Toid, 296, n. 

See Alienation—Separate Use. 

** AFPEBTAINING,’* what will pass, as things, 782. 

APPOINTEE, under special power, must be competent, quoad remoteness, to 
have taken from donor, 289. 

APPOINTMENT, 

by will, probate of, not eridence of valid execution of power, 30. 

effect on this rule of Judicature Act, 1873...31. 
power of, to be executed by “ writing,” not within 1 Viot. o. 26...31, n. 
under a power, when it raises an election, 449. See Election. 
no acceleration of remainders created under, 580. 

power of, in favour of “ issue” good, but must be exercised in favour of 
objects not remote, 290. 

lapse of gift under special power (with gift in default) not prevented by 
1 Viet. c. 26, s. 33.,.354, 355. 
contra as to gifts under general power, 355. 

in what cases general devise or bequest operates as, 646, 676. See General 
Devise—General Bequest. 

cannot bo made to a deceased object, though his shore in default has 
vested, ii. 265. 

object may bo excluded, though power not exclusive, ii. 266. 

unappointod part goes among all, whether appointees of other part or not, 
ib. 

makes property subject to general power, assets for debts, ii. 621. 

See Power. 

APPORTIONMENT, of charity legacy, between realty and personalty, values 
to bo taken at testator’s death, 236, n. 

See Contribution. 

APPROBATE AND REPROBATE, law of, in Scotland, 448. 

“APPURTENANCES,” what passes by gift of, 781. 
difference between, and “lands appertaining,” 782. 

“ AS BEFORE,” 746, n. 

ASSENT, 

of husband surviving wife, enables her to bequeath ber personal estate, 39. 

ASSETS, 

Legal, 

What are, 

whatever executor recovers virtute officii, whether in a court of 
law or of equity, ii. 620. 

equitable interest in chattels, ib. 

in freehold lands, ib. 
equity of redemption of leaseholds, ib. 

of freeholds and copyholds (sinoe 3 Al 4 Will. 4, o. 104), 
u. 621. 
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ASSETS— continued. 

Equitable, 

What are, * 

real estate devised in trust for or charged with debts, ii. 618. 

personal estate, subject to, and appointed under, a general power, 
ii. 621. 

separate estate of married woman (including property appointed 
under general power), ii. 620, n., 621, n. 

are apphoable to payment of all creditors pari passu, ii. 593, 619. 

unlera creditor has a specific lien, as a judgment creditor, ii. 583, 
. 621. 

Beal Estate, 

now is, for all classes of creditors, pari passu, ii. 583, 584. 

though debtor die without heir, ii. 583, n. 
if sold for value, creditor cannot follow, ii. 584. 

Tsx WHAT Obdeb applicable, 

1. General personal estate, ii. 622. 

2 Lands devised in trust for payment of debts, ib. 

3. Descended estates, ii. 622, 623. 

including land subject to trust (2), or to charge (4), for debts, but 
not beneficially devised, ii. 624. 

lapsed devises, ib. 

but lapsed share is liable only pari passu with well- 
devised share, ii. 624, 625. 

4. Property given charged with debts, ii. 622. 

including land devised (before 1838) to the heir, ii. 624. 

5. Pecuniary legacies, ib. 

6. Specific legacies, and real estate devised in terms specific or re¬ 

siduary, ib. 

7. Property appointed under general power, ii. 623. 

several estates liable to same charge contribute pro rat4, ii. 626. 
as between devisees, ib. 

heirs in different courses of descent, ib. 
real and specifically bequeathed personal estate, ib. 
general real, and general personal, estates, forming 
mixed fund, ib. See Exokebation. 
unless a different order of liability is directed by the context, 
ii. 630. 

rules regulating order of application do not affect creditors, ii. 621. 

See GhABOE— ^DEBTS—ExONEBATIOE—^MABSHALLIE a. 

ASSIGNMENT, hdd testamentary, 19. 

ASSIGNS, 

devise to A. his heirs or assigns an absolute gift, 517. 

to A. and his assigns gives life estate only, before 1838, ii. 27l. 
to A. and his assigns for ever, gives fee, ib. 
effect of, in construction of gift by purchase to executors, administrators 
and aaeigne, ii. 115. 

gift to heirs and aligns of A. held a power of appomtment in A., ii. 79, n. 

difference between gift **to A. or his heirs,” and "to A. or his heirs or 
assigns,” ib. 

See Ezeoutobs. 
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ASSUBANGE, whether trusts for effecting poUoies of, are within the Thelluesoh 
Act, 314. 

“ AT i5eATH,” effect of, on die without issue,” ii. 517, 524. 

“ AT, IN', OB NEAB,” how construed, 794. 

** AT OB 'WITHIN,” how construed, 796. 

ATTAINDEB, for treason or felony, abolished, 43. 

ATTAINTED, convict formerly liable to be, may now devise, subject to statutory 
charges, 44. 

ATTESTATION. See Execution op 'Will. 

ATTORNEY, power of, held testamentary, 26. 

ADTBE VIE, freeholds pur, 
power of devising, 62. 

by unattested will, if heir was not special occupant (before 1838), 98. 
devise by quasi tenant in toil of, invalid, aemb., 63. 
passed (before 1838), by general devise of “ lands,” 671. 
though limitations inapplicable, 671, 672. 

but not absolutely, if heir was special occupant, without words of 
limitation, ii. 268. 

rule in Shelley'e case applies to, ii. 334. 

** AVOIDANOE ” of living. See “ Next Avoidance.” 


B. 

BANISHMENT of husband, effect of, on testamentary power of wife, 40. 
BANKER, 

money in hands of, passes as “ ready money,” 769, n. 

whether standing on an ordinary or deposit account, aemh.y ib. 
is a debt, ib. 

BANKRUPTCY, 

will revoked by, only pro tanto, 152. 

of equitable tenant for life of chattels—^his creditors cannot sdEC 
them, 880. 

whether creditors of legal tenant for life may, qu., ib. 
property cannot be excluded from operation of, ii. 22, 23, 37, 38. 
life interest may be made to cease on, ii. 30. 

See Conditions. 

BANK-STOCK, does not pass by gift of ** securities for money, 769, n. 
BAPTIS7 minister, bequest for benefit of, valid, 207. 

BASTARDS. See Illegitimate Childben. 

** BELONGING thereunto,” what passes by bequest of things, 782, see 420. 

» 

“ BENEVOLENT” purposes are not charitable, 211. 

“ BEQUEATH,” does not restrict words properly including realty, 737, n. 
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BEQTJEATHABLE, wliaioTer passes to personal representatire is, 46. 

See Devisable. 

BLANKS, 

do not invalidate a vdll, 18. 

filled up, presumed to have been before execution, 144. 
may not be supplied by parol evidence, 441. 

See Uncebtainty. 

BLENDED FUND (or Mixed Fund). See Exoneration. 

BLIND TESTATOR, 
will of, valid, 34. 

need not be read over to him, ib. 
presence of, what constitutes, 89. 

BLIND, DEAF AND DUMB, one so bom cannot make will, 34. 

BONA VACANTIA, crown entitled to what as, 68, 624, ii. 651. 

BOND, draft of, held testamentary, 24. 

BONUS, tenant for life entitled to, Cuming v. Boawellt 2 Jur. N. S. 1005. 

“ BORN.” S^ “ Now Born ”—Children. 

BOROUGH-ENGLISH, 

devise to “heir” of lands in, g^vesthemto heir at commonlaw, ii. 75, n., 78. 

heirs in, take under devise to them of common law lands, though not heirs 
general, ii. 75, 76. 

BROTHERS AND SISTERS, 

class ascertained at same period as in gift to children (aee Children), 
ii. 159. 

include half brothers and sisters, ii. 154. 

BURNING, 

revocation of will by, 129, 139. See Revocation. 


C. 

CALLS, due at tostator’a death, legatee of shares entitled to exoneration out of 
general personalty, ii. 633. 

CANCELLING. See Revocation H. 

CAPITA (PER), 

persons so take under a gift to “ issue,” ii. 101. 
to next of kin, ii. 107, 254, n. 
to relations, «em5., ii. 122. 
to children of several, ii. 194. 
to A. and the children of B., ib. 

See Children. 

CAPITAL of residue, income of funds required for debts and legacies 
into, 606, n. 

See Conversion. 

CASH, bequest of, what it includes, 769, n. See Money. 

CATHOLIC (ROMAN) RELIGION, what bequests connected with, valid. 207 

01A * > 
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OESTUI QTJE TBUST, 

of rfreeholdsy deyise by, 61. 
of copyholds, devise by, 58, 100. 

takes fee simple by implicatioxi from a devise in fee to his trustee, ii. 273. 

See Equitable Intebebt. 

■ 

CHANGING WOEDS, 

it must be clear that wrong expression is used, and.also what is Ike right 
one, 504. 

words **without issue” read ** leaving issue,” where will proceeded to 
provide for issue, ib. 

“ fourth” read “ fifth” to prevent subverting entire plan of wiE, ib. 

“ several ” read “ respective,” 503. 

“ all ” read “ any,” 604, n. 

“ futiire ” read “ former,” ib. 

“ 400Z.” read “ 600Z.,” ib. 

OB ” read “ aed,” 

in gift over on death of devisee under twenty-one or without issue, 
505, 506. 

whether prior devise is vested or contingent on attaining majority, 
506. 

in gift over on death under twenty-one unmarried or without issue, 507. 

a fortiori, where issue express objects of gift, ib., but see 512. 
in gift over on death under any specified circumstances or without 
leaving an object who may benefit by preceding gift, sernb.t 507, 508. 
as, on death imdcr twonty-ono or without leaving a husband, 508. 
where gift is on either of two events, with gift over if one or other 
fails, 513. 

where gift over is on any one of the named events and another, ib. 
to suit general context, ib. 
in devise of real estate to A. or his heirs, 514. 

a fortiori to A. or his heirs or aaaigne, 517. 
in gift to several objects olternatiyely, 514. 

but such last gifts generally read as substitutional, 515, ii. 758, 769. 
to take effect at testator’s death, or later, according as prior 
gift is in possession or not, 516, ii. 758. 

gift to persons surviving an event or the children of such as are dead, 
517. 

power to appoint to A. or B., where no appointment made, gift is 
implied to A. and B., ib. 

“ob” not read “aistd” where gift over on death under twenty-one or 
without issue follows gift of estate tailf 508, 510. 

*' AKD ” read ** OB,” to suit the general context, 517. 

' in a gift to a class and such of them as ehould be living at a paiticular 
• time, 518. 

in a power to A. and his heirs and assigns, ib. 

in gift to grandchildren Und issue who should stand in equal d^xee of 
relationship, ib. 

where one member of a comjKrand sentence would be superfluous unless 
disjoined, ib. 

e. g. in gift over on death unmarried and without issue, ib. 
in favour of vesting rather than of divesting, 523, it. 40. 
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OHANOINQ- WOBDS—'ConftnMM?. 

“ AMD ” not read ** ob,” in gift over on death under twenty-one and with¬ 
out issue, following an estate tail {Qrey v. Fear$on)t 510. * 

nor to divest a legacy, 623. 

See Sttbvivob—XJnmabeied. 


OHABGE, 

when extmguished by union of character of mortgagor and mortgagee. 

See ExTiMOxnsHMEMT. 

on land by unattested codicil, how possible, before 1 Yict. c. 26...94. 

See CoDion.. 

on real estate, not revoked by new devise of the estate, 176. 

See Bevocatiom. 

on devisee, of myment of gross or annual sum enlarges indefinite devise to 
fee, before 1 vict. o. 26, li. 268, 270. See Fee Simple—Annuai, Sum. 

Of Debts on Beal Estate. 

includes all liabilities binding the personal estate, ii. 584, n. 
damages for breach (after death) of covenant, ib. 
dilapidations, ib. 

sums covenanted to be bequeathed, ib. 

&c. 

debts contracted after date of will, by ** words which I have con¬ 
tracted,” ii. 601. 

as to mortgage debts, see ii. 646. 
does not include statute-nm debts, ii. 584, n., 619. 

but stays further running, ii. 619, n. 
except against personalty, ib. 
incumbrance on land descended cum onere, ii. 639. 

entitles simple contract creditors to be paid pari passu with specialty 
creditors, li. 584. 
but without interest, ii. 619. 

direction to pay interest confined to such debts as bear 
interest, ib. 

authorizes devisee-in-trust to sell for payment, ii. 590, n., 592. 

but not an executor, ib. (but see now 22 & 23 Yict. c. 35, ss. 14 
—18.) 

estate charged cannot be followed after sale for value, ii. 584. 

benefit of charge lost by laches, ii. 584, n. 

is void, if mode of payment directed is impracticable, ib. 

O/delhte of another jpersony what included, ib. 

generally without interest, ib. 

By whod terms effeded. 

by devisee after payment or deduction of debts, ii. 585, 587ii> 
by direction to pay out of testator’s estate, ii. 586. 
to pay debto in the first place, ii. 585—587, 590. 
first, that debts be paid, ii. 585—588, 590. 

\o pay debts, simpliciter, ii. 587—590. 

whatever be.the position of the clause, ii. 588, 590. 
al&ough there be no devise of real estate in the will, 
semb.f ii. 591. 
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GHABGE— continued. 

Of Debts on Beal Estate — continued. 

By what terme effected —contmued. 

notwithstanding express charge on -residuary personal estate, 
ii. 593. 

or a charge of specific sums on particular estates, ih. 
or of specific debt on cdl the real estate, ib. 

or a charge of all debts on specific estates, ii. 593, but 
see ii. 591. 

by direction to executor to pay debts -where he is also devisee, 
ii. 595. 

although he renounce probate, ii. 596, n. 
although he be devisee on express trusts, ii. 596. 
or devisee in tail only, ii. 597. 
or for life, aemh., ii. 597, 598. 

by direction to executors to pay, and devise to one of them “ sub¬ 
ject as aforesaid,” ii. 600. 

by devise and bequest of freehold copyhold and leasehold estates 
and the residue of personal estate after payment of debts, ib. 

by direction that produce of realty should go as personalty, and 
bequest of personalty after payment of debts, ii. 601. 

By what terms not effected. 

by implication from general direction to pay, where there is also 
a specific estate expressly charged, ii. 591, but see ii. 593. 

or a specific charge, on the same lands, to be executed by another 
person, ii. 592. 

by direction that debts shall be paid by the executors (not being 
devisees), ii. 594, 595. 

or by executors, somo only of whom are deyisees, ii. 598, but 
see 600. 

or by executors, devisees of part of the realty in trust for daughters, 
residue being devised to sons, ii. 599. 


Of Legacies on Beal Estate. 

By what terms effected. 

by the same that will charge debts, ii. 601. 

by bequest of legacies followed by gift of residue of real and 
personal estate, ii. 603—605. 

notwithstanding previous gift of real estate for a limited estate, 
ii. 604. 

by gift of residue of real and personal estate preceding bequest of 
legacies, Elliott v. DearsUy, 16 Ch. D. 322. 

charge in this form overrides whole residue, though parts are 
specifically enumerated, ii. 606. 

By what terms not effected. 

joining real and personal estate in one gift, ii. 606. 

by .gift (after legacies) of “ all my real estate and all the residue of 
my personal estate,^’ ii. 607. 

by disposition of sums “ part of my personal estate,” and gift of 
residue of estate and effects, ib. 
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CHARGE— continued. 

Of Legacies on Beal Estate — continued. 

Extent of tlie charge. 

if general, does not affect real estate specifically devised, ii. 608,609. 

unless debts be included.in the same charge, ii. 609. 
annuities generally included in charge of ** legacies,” ib. 

On Rents and Profits, construction of. See Rents and Profits. See 
Assets—Lapse. 

CHARITABLE TRUST, 

vitiates devise of legal estate, 220. 

except where there are other valid trusts, ib. 
where the trust is secret, ib. 

' secret, discovery of, may be compelled, 206, 23.3. 
or proved aliunde, 233. 

declared by separate unattested paper, is inoperative, ib. 

unless devisee promised to perform trust, ib. 
exhausting income, subsequent increase does not result to the heir, 573. 

CHARITY, 

what is, 208—210. 

public benefit of a place, 210. 
public religious edification, ib. 

whatever the religion, ib. 
poor need not bo objects, ib. 
legacy payable at once to individuals may be, 213. 
what is not, 210, 211. 

masses for souls, 210. 
erection or repair of tomb, ib. 

unless in a church, 211. 
gift to specified families, ib. 
aid of private charity or undertaking, 211, 212. 
gift to “ poor relations,” 213. 

unless a perpetual trust, 214, ii. 127, 128. 

or context shows charity to be the principal motive, ii. 128. 
not generally implied from official designation of legatee or devisee, 212. 
gifts for, and for other, indefinite, purposes, void in toto, 214—^216. 

and for other, definite, objects, valid, 217. 

BO, where cost of other object is ascertainable, 218. 
policy of early times favoured gifts to, ib. 
gifU to, forbidden by statute 9 Geo. 2, c. 36, 
of right to lay mooring chains, 222. 
money secured on turnpike tolls, ib. 

or on poor rates, ib.; sed qu. see Re Harris, 15 
Ch. D. 565. 

leaseholds and money on mortgage, 220. 
judgment debts, so far as they charge land, ib. 
money secured by vendor’s lien on land, ib. 

share in private partnership holding land, 224, Ashworth v. Munn, 
15 Ch. D. 363. 

money to arise from sale of land suMect to subsisting trust for sale, 
221, 226, and ^ HilCs Trusts, 16 Ch. D. 173. 
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CHABTTY— continued. 

gifU to, forbidden by statute 9 Geo. 2, o. 36— continued, 
of growing crops, 225. 

money to be laid out in land, 226. 

with recommendation to buy land, 227. 
to be invested on such mortgage as trustees think fit, ib. 
with ultimate object of buying land, 227, 228. 
to establish a school, 229. 

hospital, ib. 
slaughter-house, ib. 
found a chapel, 230. 
erect a school or other building, ib. 

unless purchase of land forbidden, 231. 
or building is to wait until land given aliimde, ib. 
on condition that legatee provides land, 230. 
to pay off incumbrance on lands already devoted to charity, 232. 
depending for mode of application on void gift to, ib. 
of land in London, semb., 241. 
gifts to, permitted by 9 Geo. 2, c. 36, 

of shares in joint stock companies, 222, 223, 224. 

unless land hold directly in trust for shareholders, 224. 
debentures of railway company, ib. 

other public companies, ib. 
town improvement commissioners, semb., ib. 
bond charged on county police rate. Be Harris, 15 Ch. D. 561. 
tenants* fixtures, 226. 
apoars of rent, ib. 

money, with option to buy land, 227. 

where option results from the rules of the charity, ib. 
to endow church, 230. 
support school, ib. 

establish institution not requiring land, ib. 
buUd on land already in mortmain and referred to, 231. 
what is a sufficient reference, ib. 
income of money to establi^ school, 228. 

to provide schooXhouse, ib. 

land, or money to buy land, iu Scotland or Ireland, for, 240. 
or in the colonies, ib. 

to colleges at Oxford, Cambridge, Eton, .Winchester, Westminstor, 239. 
for collegiate and no other purposes, 239, 240. 
not necessarily for benefit of all the members, 239. 

-^here void legacy paid, court will not execute trust, 233. 

but validation presumed after long time, ib. 
charge on land and pure personalty fails pro tanto, 221, 238, and Be HiBe 
Trusts, 16 Oh. B. 173. 
trust for, avoids devise of legal estate, 226. 
unl^ the trust is secret, ib. 

devise upon condition to convey to, the condition void, 207. 
aecret trust for, discovery of, may be compelled, 233. 
may be proved aliunde, ib. 
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CHARITY — continued. 

secret trust for, declared by unattested paper, devisee bolds discharged, 233. 
confided to devisee on bis promise to perform, avoids devise, ib. 
communicated, after ydll, to one of several devisees in coxnmon, avoids 
devise of bis share only, 234. 

to one of several joint tenants, whether whole devise 
void, ib. 

assets not marshalled for, ib. 

testator may marshal his own, 236. 

by directing payment of charity legacy out of pure personalty, ib. 

which marshals as between legatees only, 
unless debts thrown on other property, 237. 
pure personalty to be reserved for charity, 237, 238. 

by gift of residue and direction that it shall compriso pure per¬ 
sonalty only, 237. 

exceptions by statute in favour of particular objects, 241, 242. 

power to take and hold does not include power to take by devise, 242. 
cy-prds, gift for, applied, where object indefinite, 243, 248. 

non-existent, 244, 248. 
refuses, ib. 

although there is residuary gift to another charity, ib. 
not applied cy-pr^s where particular charity alone intended, 245. 

where gift to particular institution fails by 
quasi-lapse, aemb., 246. 

tmless given for declared purposes, 248. 
where gift is on condition not fulfilled, ib. 

void by 9 Geo. 2, c. 36 .. 250. 
when administered by Crown and when in Chancery, 249. 
legacy to charitable corporation will bo paid without scheme, ib. 

contra where not to be applied as part of the general funds of corpora¬ 
tion, ib. 

legacy for foreign, will not be applied by court, ib. 
gift over, in case charitable gift void, is valid, 250. 

gift to, exhausting income, subsequent increase does not result to heir, 573. 
forms exception to rule respecting uncertainty of object, 214, 243, 376. 

CHATTEL INTEREST JN LAND, 

resulting to heir out of real estate incompletely disposed of, devolves to his 
personal representatives, 668, and see 313, 630. 
when devisees in trust take, before 1 Viet. c. 26, ii. 310—312. 

. since that Act, ii. 322. 

CHATTELS, 

general personal estate passes by bequest of, 751. 
may pass by gift of moneys,” aemb.f 773. 

sacoeBsive interests in, how preserved, 879. * 

absolute interest in, given by words creating estate tail in realty, ii. 562. 
See Absolute Inti^st. 

trust (executed! of, to go along with reidty as far as the law will permit, 
vests in the first tenant m tail at his birth, ii. 578. ' 

but proviso against absolute vesting in any tenant in tail dying under 
age is not void for remoteness, ii. 579. 

unless a trust be added that the chattels shidl, in the event, devolve 
with the realty, ib. 
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CHATTELS —conti ntted^ 

trust not made executory by the words *'so far as the law will permit,** 
' ii. 578. 

not saved from remoteness by them, ii. 581. 
unless the trust be in ambiguous terms, ib. 

executory trust of, to go, &c., authorizes postponement of absolute vesting 
in tenant in tail imder age, ii. 578. 

may be moulded to avoid remoteness, without words so long, &o.,’* 
ii. 581. 

to go along with a dignity, 278. 

to be held as heirlooms, without reference to realty, valid, ii. 578, 579. 
CHEQUES, held testamentary, 24. 

“ CHILD,” 

when a word of limitation, ii. 400. 

estate tail created in A. by devise to A. and if he die *' not having a son,’* 

over, ii. 401. 

to A. for life, remainder '* to such son as 
he shall have,” or ** if he have one,” 
and if not, over, ii. 401 et seq. 
to A., and if ho should leave no child, 
with context, ii. 405. 
to A. and his heirs, and if he die without 
leaving a child, over (afterwards re¬ 
ferred to as “ without leaving issue ”), 
ii. 406. 

to A. and her heirs if she has any child, 
if not, over, ii. 407. 

not created in A. by devise to A. for life, remainder to his eldest 
(or any other single) son (without more), ii. 407, 408. 

created in A. by devise to A. and his eldest son after him, by force 
of subsequent clear devise in tail '* in like manner,” 
ii. 409. 

in remainder, by devise to A. for life (remainder to 
his eldest son for life) and so on, tne eldest son 
always to inherit, ib. 

“ CHILDEEN,” 

when a word of limitation, ii. 389. 
cu to real estate: 

1. If A. has no child at the date of the will, 

estate tail created in A. by devise to A. and his children, ii. 389,391. 

unless context shows that children are to take in re¬ 
mainder, ii. 392, 393. 

2. If A. has children at the date of the will, 

joint estates created by devise to A. and his children (without 
* more), ii. 393. 

estate tail created in A. by such devise, if context shows intention 

to maintain family estate, ii. 395, 396. 

by devise to A. and his children in succession, 
u. 396. 

by devise to A. for life, remainder to his chil¬ 
dren, and so on for ever, and for want of 
such children, over, ii. 397, n. 
by devise to A. to her and her children, ii. 396. 
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“ CHILDEEN,”— eontinmd, 

(U to per tonal estate : 

rule in WilcTs case does not apply, ii. 397, 572. 
if no children, parent takes absolutely, ib. 

except annuities, which, without words of limitation, 
endure for life only, ib. 

if children, they take jointly with parent, ii. 400. 

but slight context makes parent tenant for life, remainder to 
his children, ii. 398—400. 

same rule applicable to devises to sons” or ** daughters,” ii. 400. 

See ** Child ”—“ Son ”—Ghildben. 


CHILDIIEN, 

gift to, means legitimate children, ii. 217. 

includes children of different marriages, ii. 151. 

unless restricted by context, ib. 
does not include grandchildren or remoter issue, ii. 147. 
although, in event, there is no child, ii. 149. 

unless, at date of will, no child was possible, ii. 148. 

and not then, if context distinguishes between children 
and remoter issue, ii. 150. 

or unless ‘‘children” is explained by context to moan 
“ issue,” in all events, ii. 150, 151, 443. 
does not include children by affinity, ii. 151. 

gifts to other classes of relations (cousins, nephews, bro¬ 
thers,) governed by similar rules, ii. 162. See those titles. 
is prim& facie a class-gift, ii. 154. 

although to those “ now living” or “living at the death of A.,” 
342, ii. 154. 

is a gift to individuals, if named, ii. 155. 

if number stated, ib. 

if individuals then in esse are intended, ib., 
and see He Stansfield, 15 Ch. D. 84. 
implied from gift to posthumous children, ^u., 541. 
not implied from gift over on death without leaving children, 662. 
except upon context, 563. 

WHEN THE CLASS IS TO BE ASCEBTAINED. 

1. lohere the gift is immediate. 

children living at testator’s death entitled, ii. 155. 

whether gift be to diUdren of a living or deceased person, 
ib. 

although subject to contingent gift over, ii. 155, 156. 
same rule as to issue of every degree, ii. 156. 

2. where gift is future. • 

(o) in remainder. 

all living at testator’s death, and all bom during the prior interest, 
entitled, ii. 156. 

whether children of prior tenant or of another, ib. 
whether prior interest be under same will, or pre-existing, 
ii. 156, 157. 

whether children survive the prior interest or not, ii. 157. 
although subject to a contingent gift over, ii. 156. 
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CHILDEEN— continued, 

THE CLASS IS TO BE ASCERTAINED— Continued. 

2. wJi&re gift is future —continued. 

(i) execuiory. 

all born boforo testator’s death, and all bom before the eyent, are 
entitled, ii. 157. 

but gift subject to charge is an immediate gift, ii. 157, 158. 
so, gift in one mass of -whole estate subject to life estate in 
undivided moiety of part, ii. 158. 
secuBy if general fund and fund set apart for the charge 
are treated as distinct, semh.y ii. 159. 
appointments under a power follow same rules as gifts, ii. 157, n. 

3. where diatrihution ia postponed. 

gift immediate, -with distribution postponed to a given age, or 

marriage, vests in those bom bemre the eldest 
attains that age, or any one marries, ii. 160, 
162. 

with distribution postponed for term of years, or 
other collateral period, vests in all bom before 
expiration, ii. 157, 160, 161. 

gift in futuro, with distribution postponed, class ascertained at the 
period which happens last, ii. 160. 
gift contingent until distribution, none admitted after share of 
oldest has vested, ii. 162. 

ascertainment of class not accelerated by gift of advance¬ 
ment out of, or gift over of, children’s sharesy ii. 161. 
remote distribution, direction for, rejected, ii. 162. 

mle oxcludiDg children bom after the eldest attains the age is 

founded on convenience, ii. 161. 
applies notwithstanding gift is to all the 
children, ii. 163, 167. 

notwithstanding giftover, if parent 
dies without (^dren or issue, 
ii. 164, 165. 

does not apply where trustees have power 
to advance out of vested ^ 
shares, ii. 165. 

to gift-when youngest child 
attains age, ib. 

pecuniary legacies are^ionfined to those living at testator’s death, 
ii. 163. 

unless a particular fund is alone charged, ib. 

4. where none living at testator's death, 

(a) if gift immediate, all afterwards bom are entitled, ii. 167. 

but if distribution pos^oned until 21, ndne let in after 
majority of oldest, ii. 168. 

intermediate income till birth of a child, ib. 

children for the time being take whole income, ii. 169. 
children only contingently entitled have no claim to in¬ 
come, aemo.y ii. 170. j8ee INTERMEDIATE INCOME, 
pecimiary legacies fail, ii. 163. 
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CHILDEEN— continmd. 

WHEN THE CLASS IS TO BE ASCEETAINED— continued. 

4. where none living at testator's death —coniinuod. 

(6) where limited interest precedes, and no child born when such 
interest expires, legal remainder of lands fails, ii. 171. 

but not equitable interest in land, if child afterwards comes 
in esse, ib. 

nor executory gift of personalty, ii. 173,176. 
except on special context, ii. 173, 173. 

5 . “ to he horn " or “ <o he hegotten ." 

(а) if gift immediate, includes all bom after testator’s death, ii. 178. 

except in case of pecuniary legacies, ii. 179. 

(б) if gift or distribution postponed, class confined by preceding 

rules, ii. 180. 

unless context includes aU bom during their parents* 
Hfe, ii. 181. 

children previously in existence not excluded, ib. 

“ hereafter to he horn ," includes those bom before, ii. 182. 

so, children “ by present or any future hvisband,” ib. 
unless a contrary intention appears by the context, ii. 183. 
larger class may bo entitled to maintenance than that entitled to the 
fund, ib. n. 

“ horn " or “ begotten ," includes children subsequently born or be¬ 
gotten, ii. 183. 

“ bom” at a given time, children need not outlive the time, ii. 184. 
“ now ZiVny,”'excludes children afterwards coming in esse, ib. 

“ living " at a given time, excludes any who die before, ib. 
already bom or hereafter to bo bom,” effect of, ii. 222. 

6. child en ventre is considered, for his benefit, as living, ii. 18d. 

“ as born,” ib. 

the mle operates to givo, or prevent defeasance of gift, to, ii. 186. 
not for other purposes, ib. 

for purpose of mle in Wild's case , 2nd branch, gu ., ib. 
applies to gifts to relations, qu ., ib. 

TAKINa BY SUBSTITUTION FOR TLEIR PARENTS, 

are not impliedly required to survive the same period as their parents, 
for whom they are substituted, ii. 187. 
are impliedly required to survive- their parent, if the gift bo strictly 
substitutional, ii. 189. 

not, if the gift be in form original, ib. See Substitution. 
MISTAKE IN NUMBER. 

when number understated, all take, ii. 189. 

whether distinct legacies or a common fund bo given, ii. 190. • 
and whether testator be cognisant of the tme number or not, 
ii. 191. 

so where relative number of sons and daughters is misstated, ib. 
gift to ** seven,” naming six out of eight, all take, ii. 194. 
if stated agree with actual number at date of will, after-bom child, 
though en ventre , not admitted, ii. 193, 194. 

stated number only take if context shows which are intended, ii. 192. 
e . g . where there are children of different marriages, ib. 

3l2 
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CHILDBEN— coniintied. 

PEJl STIBPES OB PEB CAPITA. 

‘per capita^ to childron of A. and B., ii. 194. 

and if A. has none, children of B. take all, ii. 197. 
my son A. and tho children of my son B., ii. 194. 

A. and B. (or a class) and their children, ih. 

several as joint tenants for life, remainder ‘*to their 
children,’^ ii. 197. 

to several as tenants in common, remainder to the children 

of them or mther of 
them, ii. 196. 
remainder “ to thmr chil¬ 
dron, i.e. the children 
of” (the several), ib. 
remainder to the c^dren 
of aorne of them, ii. 197. 

per stirpeSf to children in substitution for parents, ii. 195. 

or quasi substitution, ib. 
capital, where income is given per stirpes^ ib. 
original shares, where accrued shares are given per siirpes, ib. 
equally between A. and tho children of B. andC. “ in equal 
^aros if more than one of such respective issue,” ib. 
to several as tenants in common, remainder to their chil¬ 
dren,” ii. 196. 

gift to A. and B.'s childron,— A., and not his children entitled, 
ii. 197. 

“ to children of my cousin A. and my cousin B.,” moans 

B. , not his children, ii. 198, Hawes v. Ilawes, 14 Ch. D. 614. 

“ DIB wiTnODT,” read without leaving^ ii. 198. 

“ die without having,” read without having had^ ii. 199. 
to children whom A. may leaver read at his death, ii. 200. 

“ die without leaving,” following vested gift to children, read without 
having had, ib. See Die without leaving Childben. 

sometimes gives parent an estate tail, ib. 

“ if two (husband and wife) leave no issue,” read if no issue sxirvives 
both, io. 

distinction where they are not husband and wife, ib. 

“ YOUNGEB,” gifts to, construction of, ii. 201. 

gifts to “ first” or “second” sons, how construed, ii. 213. 

See “ Fibst” (or “ Second,” &c.) Son—^Youngeb Childben. 

CHILD-BEABING, age of woman, 294, ii. 223. 

CHOSES IN ACTION, 

qannot be devised away from executor, 50. 

do not pass by gift of property in a place (where the securities are), 756, n. 

CIVIL LAW, how far observed with reference to bequests of personalty, ii. 12, 
44, 49, 68, 59. 

CLASS, 

defined, 268, 269. 
what words constitute, ii. 164.' 
jpfts to children, ib. 

to executors, qti., 342, 
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CLASS— continued. 

what words constitute— coniimi^. , 

gifts to relations (next of kin) of one who predeceases testator, ju., 343, 
ii. 129. 

may be, though incapable of increase (c. children of the late A.), 342, 
h. 154, 76o. 

may include persona designata, 266, 269. 

gift to, except person not defined, includes all, 370. 

ascertained at what period, being a class of relations, ii. 159. See OmLDBEN. 

at testator’s death, not being a class of relations, ii. 160. 
take as joint tenants, whether gift immediate, ii. 253, 254. 
or in remainder, ib. 

unless words of severance added, ii. 259. 
contingent remainder to, how operates at law, 266, 873, 874, ii. 176. 

since 40 & 41 Viet. c. 33...874. 
how operates in equity, 262, 264, Abbise v. Burney^ 
W. N. 1881, p. 30, rovg. 49 L. J., Ch. 710. 
lapse, none, if any survive testator, 269, n., 341, ii. 154, 155. 

8. 33 of stat. 1 Viet. c. 26, relating to, does not afEeot a gift to 
children as a class, 353. 

remoteness, possible, as to some objects, vitiates whole gift, 265. 
cypres, may bo applied to some members, and not to others, 300. 
in gifts over on death of any after gift to a class, what is the period 
regarded, ii. 764—768. 

See Appointment—Children—Joint Tenancy—Perpetuity— 
Bemainder. 


CODICIL, 

Unattested, 

disposition b}', cannot be authorissed by the will, 93. 
but charge of legacies by will includes legacies bequeathed by (before 
1 Viet. c. 26), 94. 

as to legacies primarily charged on land, qu., 96. 
could not revoke specific charge on land, ib. 
might revoke pro tanto legacy charged on mixed fund, 97. 
might withdraw personalty and leave legacy solely charged on land, ib. 
not included in reference to “ codicils” (since 1 Viet. c. 26), 118. 
unless no attested codicil, 118, 119. 

Attested, 

sets up unattested will by referring to it, 114. 

reference to will and codicils” docs not set up imattested codicil or 
paper, 118, 120. 

unless there is no other, 118, 119. 
written on same paper as unattestod will, effect of, ltd, 120. 

See Incorporation. 

Generally, 

does Rot ratify alterations in a will if it does not notice them, 120. 
effect upon, of destruction of wUl, 139, 144. 

not revoked, by subsequent codicil, republishing ‘‘will,” but not 
referring to former comcil, 189. 

not set up (if previously revoked) by codicil referring to will by date, 
<2u., 190. 


PDF Compressor Pro 


886 INDEX. 

CODIOIL— continued. 

— coidinued. 

referring to a reyoked will, revives it, 191. 

unless will was revoked by destroying it, ib. 
reference in, ineffectual to set up destroyed will, does not revoke 
posterior will, ib. 

same expressions in will and codicil, construed alike, 1*77. 

or to explain expressions in will, 631, 632. 

when legacy by, is upon same terms as legacy by will, 185. 

See Altehation—“ Heeeinafteb”—Eepubltoation—Eevo- 

CATION. 

COLLEGES (at Oxford, Cambridge, &o.), 
excepted from 9 Geo. 2, c. 36...220. 

' wbethor those founded since 9 Goo. 2, c. 36, are also excepted, g;**., 239. 
devise to, in trust for other charitable objects bad, ib. 

COLONIES, not within 9 Goo. 2, c. 36...240. 

COMMON (TENANCY IN), 

favoured rather than joint tenancy, ii. 258. 

created by any words importing equal or unequal division, ii. 257, 258. 

notwithstanding express direction of joint tenancy, ii. 259. 
by gift to two, each charged with a sum, ii. 268. 

to A. and B. with express survivorship on death of A., ib. 

to several as tenants in common, with express survivorship, 
ii. 26J, 749. 

in executory trust, by words generally importing joint tenancy, 
ii. 256. 

by gift implied from power of distribution or selection, ii. 264. 
words creating, among li£o>tonants, overruled by gift over on the death of 

survivor, ii. 260. 
or after death of all, ii. 261. 
but not by gift over at their death, ii. 263. 
not overruled by directing annuity (created de novo) to 
endure for the lives of the annuitSants and the life of the 
survivor, ii. 260. 

not created, except as to inheritance, by gift to A. and B., and the survivor, 
and their heirs equally, ii. 259, 750. 

by gift to children of several “respectively”—equivalent to 
“ per stirpes,” ii. 259. 

Lapse by death before testator, of one tenant in common, ii. 264. 
by revocation, or invalidity, as to one share, ib. 

of one moiety of fund appointed to an object and a stranger, ii. 264, n. 
where under a will several are tenants in common in default of appoint- 
r ment, and one survives donor but dies before donee, yet the pmjocr 
remains over the whole subject, ii. 265. 
secus if one die before the donor, ib. 

unless the objects in defaidt are a class or joint tenants, ib. 

COMMON (TENANT IN) may devise his undivided share, 32, 47. 

COMPENSATION, not forfeiture, is principle of election, 446. 

COMPUTATION OE TIME, within which a condition is to be performed, ii. 4. 
See Accumulation—^Aoe—Day, 
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CONDITIONS, 

what words croate, ii. 1. 

condition or trust, ii. 1, n. 

or consideration, ib. 
or charge, 814. 

in terrorem, doctrine inapplicable to real estate, li. 49, 59. 
express notice of, must be given to devisee if ho be the heir, ii. 13. 
but not if he is a stranger, ib. 

waiver of, by testator, by parol, cannot be, ii. 51, 62. 
precedent, what words create, ii. 2—4. 

/ SITBSEQUENT, what words croate, ii. 4— 7, 
construed strictly, ii. 13. 
time allowed for performance of, ii. 7. 
what amounts to performance of, ii. 8, n. 
imposed on tenant in tail, barrable, ii. 8. 

imperative or recommendatory, gu., ii. 8, 9. 
on tenant for life may be enforced by injunction, ii. 9. 
BECOMINa mrossiBDE, 

as to real and personal estate^ 

if precedent, gift fails, ii. 9, 12, 13. 
if subsequent, gift is absolute, ii. 10. 

although there bo a gift over on nonperformance, ii. 11. 
ILLEOAI. OR IMPOSSIBLE AB INITIO, 

OS to real estate, 

if precedent, gift fails, ii. 12. 
if subsequent, gift is absolute, ib. 
as to personal estate, 

whether precedent or subsequent, gift is absolute, ib. 

except conditions precedent involving malum in se, or forming 
sole motive of gift, in which cases the gift is void, ii. 12,13. 
legacy charged on real and personal estate follows the rule as to each, 
pro tanto, ii. 13. 

BEPUONANT to the estate are void, together with gift oyer on breach, ii. 13 
et seq. 

void when annesced to estate in fee, 
to let at fixed rent, ib. 
to cultivate in certain manner, ib. 
not to alien, mortgage, suffer recovery, &o., ii. 14. 
not to alien, except in exchange, ii. 15. 

except to J. 8., ii. 17. 
to dispose of the estate in lifetime, ii. 15. 

by will, ib, 

not to be subject to curtesy, dower, or other, legal incidents Ju. 14. 
tenants in common to make partition, ii. 19. 
if devisee die before testator, is gift over on alienation valid? ii. 15. 
valid when annexed to estate in fee, 
not to alien to J. S., ii. 16. 

in mortmain, ib. 

not to alien, except to a qaeoified class, ii. 16, 18. 
not to alien before he is entitled in possession, ii. 18. 
to let at stated rent to J. S., ii. 14. 
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CONDITIONS— continued. 

BEPDONAiTT, &c. — continutd. 

void when annexed to estate tail, 

not to suffer, or agree to suffer, recovery, ii. 19. 
indirect schemes also void, as, long tenu in trustees, to raise money 
for remainderman if barred, ii, 20. 
declaring tenant in tail trustee to preserve remainders, ib. 
valid when annexe to estate tail, 

not to execute tortious assurances, ii. 19. 

grant lease under 32 Hen. 8, c. 28, ib. 
void when annexed to absolute legacy, 
not to alien, ii. 22. 
to dispose of in lifetimo, ii. 22, 38. 
not to be liable to creditors, ii. 22. 

gift of nosB sum to buy annuity in name of trustee for A., 
with gift over if A. aliens,—is the gift over effectual? 
ii. 42, 43. 

inoffechial, if annuity is to be bought in name of A., 
ii. 43. 

valid, annexed to absolute legacy, 

not to alien before period of possession, ii. 19, 22. 

but mortgage, if paid off before period of ];>ossossion, is no 
forfeiture, ii. 36. 

valid, annexed with clause of cesser to life interest, 
not to alien, ii. 42. 

not to be liable to bankruptcy, &.Q., ii. 30. 
either with or without a gift over, ii. 37. 
void, annexed to life interest ivithout clause of cesser, 

not to alien, or be liable to bankruptcy, ii. 23, 37, 38. 

and creditoi’s are entitled to share, or provision for mainte¬ 
nance, of debtor, ii. 28, 30. 

unless trustees may exclude the bankrupt, ii. 30. 
or bankrupt has right only to joint enjoyment with others, ib. 
against alienation, what indirect acts are breaches, ii. 42, n. 

include bankruptcy, when, ii. 31. 

voluntary, includes bankruptcy, or liquidation, on 
debtors own petition, ii. ^; and see ii. 33. 

not generally applicable to arrears of income, ii. 
30, n. 

agamst bankruptcy, apply to bankruptcy before testator’s death, not¬ 
withstanding words of futurity, ii. 3d. 

inoperative, if bankruptcy annulled before first payment due under 
the will, ii. 36. 

against insolvency, mean inability to pay in full, though not insolvent 
by statute, ii. 37. 

against alienation by married women, are valid without clause of oee s er 

ii. 27. ’ 

. by unmarried wemtan, is void, ii. 38, 39. 

but becomes operative upon subsequent marriage, 
ii. 40, 41. ® 

and again^ ceases when the married woman be¬ 
comes discoverte, ii. 38. 
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OONDEPIONS — continued, 

IN XtESTBAZNT OF MABMAOE, • 

distinction between real and personal estate (or money to arise by sale 
of Ituid), ii. 43. 

legacy chargeable on realty and personalty, follows rules applicable to 
each pro tanto, ii. 49. 

iotalt void though accompanied by gift over both as to personalty, 
ii. 44. 

and realty, aemb., ii. 60. 
except where imposed on a widow, ii. 44. 
or on a widower, ib. 

but in case of personal^, this is only in iert'orem, unless 
there be a gift over, ii. 48. 
but limitation during celibacy is good, 

as to personalty, if in that form, ii. 45. 
though no gift over, ib. 

as to realty, though in form_ of condition if restraint of 
marriage is not intended, ii. 51. 
partial, what are valid, ii. 44. 

subeeguent, without gift over, arc in terrorem only, as to per¬ 
sonalty, ii. 48. 

residuary bequest not equivalent to gift over, ib. 
unless with direction that legacy shall fall into residue, ib. 
nor direction that legacy shall fall into fund for payment 
of debts where no debts, ii. 48, 49. 
jyrecedent, to marry with conaeid, are in terrorem only, as to 
personalty, unless— 

1. legatee takes an alternative provision, ii. 46. 

2. legatee is entitled either upon that or some other con¬ 

dition, ii. 47. 

3. where the condition is confined to legatee’s minority, ib. 

(but see Yonge v. Furae, ii. 48.) 

but (subject to (2)) legatee must marry before claiming 
legacy, ii. 48. 

requiring conaent to marriage, whether broken hjjirat marriage without 
consent, ii. 49. 

not applicable to daughter marrying after will, but a widow 
at testator’s death, ii. 51. 

consent of testator is equivalent to consent of his trustees, ib. 

does not dispense with condition not to marry A., or not 
to marry under age, ib. 

consent of trustees sometimes presumed, after lapse of time, 
ii. 52. 

unless required in writing, ib. 
expressions of consent construed in favour of legatee, if. 53. 
general consent to marry at discretion held valid, aemb.^ ib. 
consent to marriage with A., no consent to marriage with B. 
who has fraudulently assumed name of A., ib. 

equity will relieve against corrupt refusal to consent, ii. 54. 

against trustee’s neglect to consent, ii. 55, 56. 
once given cannot be retracted, ii. 54. 
but may bo conditional, ib. 
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CONDITIONS— continued. 

IN BESTBAINT OF 3CABBIAOE— continued. 

' requiring consent —continued. 

consent of all the trustees is necessary, ib. 
but not of renouncing trustee, ib. 
of siirvivor of soTeral is sufficient, semi., 55. 
unless they are named, qu., ib. 
must be prior to marriage, ib. 
consent of parents” means, parents if any, ib. 
gift on marriage with consent, and gift over on marriage against, 
“against” read “without,” ii. 56. 

' requiring written consent must be strictlj’’ complied with, ii. 52. 

TO ASSUME A NAME, whether satisfied by assumption without licence, is a 
question of construction, ii. 56. 

REQUIBING RESIDENCE, means personal residence, ii. 57. 
ineffectual unless definite time for residence limited, ib. 
what is personal residence, ii. 57, 58. 
effect of compulsory non-residence, ii. 58. 

NOT TO DISPUTE THE WILL, annexed to bequest of personalty, in terrorem 
only, ii. 58. 

unless thero be a gift over, ib. 

but as to realty, effectual without a gift oyer, ib. 

NOT TO BECOME A NUN, effectual without a gift over, even as to personal 
estate, ii. 59. 

legatee accepting conditional bequest is bound by the condition, ii. 60. 

CONDITIONAL FBEE PARDON, effect of, on testamentary power of con¬ 
vict’s wife, 40. 

CONDITIONAL REVOCATION, 

under Statute of Frauds, 135, 136, 168. 
under 1 Viet. c. 26...142, 191. 

“ CONFIDING,” creates a trust, 387. 

CONFIRMATION of will made during disability must be by r^-execution, 41. 
CONFLICT OF LAWS, 9, 10; 

CONSENT, bequests requiring, on marriage (see Conditions), ii. 45 et seq. 
CONSEQUENCES, 

of any construction, not regarded, where terms are clear, 293, 820. 
secus, where construction otherwise doubtful, 295, n. 
or the consequence would be intestacy, 850, 851, n. 
how for.considered with reference to perpetuity, 295, ii. 719. 

CONSTRUCTION of will, 

original will of personalty may be looked at to determine, 28^ 

for purposes of, land directed to be sold is treated as money, 833, n,, ii. 43. 

CONSTRUCTIVE CONVERSION — 8ee Conversion* 
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OONSTBUOTIVE TBT7ST, legal estate in lands subject to, pass by general 
devise, ssmft., 705. 

CONSUMABLE ABTIOLES, 

cannot be limited in succession to several persons, 880. 

CONTINGENCrs:, 

words seemingly contingent referred to determination of prior interest, 799, 
805, 840. 

devise “from and after,” “when,” so construed, 805, 806. 
prior interest need not be for benefit of ulterior devisee or legatee, ib., 
848. 

devise clearly importing, so held, notwithstanding absurd consequences, 820. 
whether confined to particular estate or extended to a series of limitations, 
830. 

death when spoken of as, how cohstrued, ii. 752 et seq. 

See Death—VEST iNa. 

CONTINGENT INTEBEST, 

not forfeited where felony not capital, 43, n. 

undisposed of in event passed by residuary devise, before 1 Viet. c. 26... 648. 
when transmissiblo to representatives, 860. 

CONTINGENT BEMAINDEB. See Bemainder. 

CONTINGENT WILL, 

on failure of contingency, is inoperative, 16. 

cannot bo set up but by re-execution, 17. 
probate of, granted whore event in suspense at testator’s death, ib. 
distinction where the event is only the testamentary motive, ib. 
will not necessarily contingent on existence of particular power referred 
to, ib. 

CONTEACT, 

parol, by devisee to hold upon trust, enforced, 31, n. (<), 233, 415. 
for sale or purchase, effect of, on prior will, 51 et seq. 
where vendor alone bound, ib., n. 
where title bad, 53. 

liability of testator at his death, governs rights of his devisees, 52,54,705. 
prior to will, not presumed from conveyance immediately after, 51, n. 
effect where option to purchase is exercised after vendor’s death, 56. 
revocation by, 162. 

converts vendor into trustee for purchaser, 703—705. 
with a lien for his purchase-money, 705. 

valid and subsisting at vendor’s death,—subsequent events do not undo 
conversion, 52—54, 705. 

legal estate of land sold passes by devise of trust estates, 705. • 
CONTBADIOnON between clauses in will. See BEPuaNANOY. 
CONTBEBUnON, 

when between legatees and devisees to payment of debts, ii. 626. 
where there is a mixed fund created for payment of debts, ib. 
right to, does not affect creditors, ii. 631. 

See Assets—E xoNEEATZON~MARSHALLiNa. 
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CONVEBSION (CONSTRUCTIVE), 

Nature and effect oft 

money directed to be laid out in luid considered as land, 584. 
descends to the heir, 585. 
passes by general devise of land, ib. 
specific gift of the money carries the land, 602. 
oven before 1 Yict. c. 26.. .585. 

land directed to be sold considered as money, 584, 585, 833, n., ii. 43. 

whether direction be by will or otherwise, ib. 
by contract, 162. 
by order for sale in decree, ib. 
in statute, ib. 

passes to the executor, 585. 

specific devise of the land carries the money, 602. 

land directed to be sold and re-invested in land considered as real estate, 
585, 586, 162, 163. 

interim enjoyment is not generally postponed until actual, 604, 605. 
whether effected, dex)ends on circumstances at testator’s death, 631. 
relative rights of real and personal representative may depend on trustees’ 
option, 603. 

vesting may bo postponed until actual salo, 604. 

husband and wife may dispose of money to arise from sale of laud, 603. 
operates only for the purposes of the will, 623. 

simple contract creditors formerly not let in by trust to convert land, except 
upon context, 623, 624. 

What worde eufficient to effecty 
actual sale or purchase must be directed, 586. 
or implied, 589. 

cases where money has been held to be converted, 586, 587. 
cases where held not to bo converted, 588, 589. 

none where option to buy real or personal estate, 586, 588. 
tmless trusts are appropriate only to realty, 586. 
cannot bo enforced to produce escheat, 589. See Escheat. 
implied from direction to invest real estate in stock, 589. 

. that realty shall be considered personalty, 586. 
not from direction to divide, 589. 

effected by trust to sell within five years, though salo delayed beyond, 
591. 

though time of sale optional, ib. 
not prevented by power of interim investment, ib. 

whether any, where purchase or sale is to be made with consent or on request, 
depends on whoso consent, and what trusts, 592. 

intone alternative and not in another, 593. 

effect of direction to buy land in a place where none can bo got, 595, n. 

not effected by mere power to sell, 595. 

may depend on option of trustee, ib., and see 603. 

Election to take property unconverted, 598. 

' persons absolutely entitled may elect, ib. 
infant, lunatic, feme coverte, incompetent to elect, ib. 
whether can be made by parol, ib. 
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OONVEESION (OONSTBUOTIVE)--c(>n«ntt«c?. 

Electvm to take property unconverted —continued, 
what amounts to election, 598. . 
levying a fine, 699. 
changing seouiities, ib. 
demising lands, ib. 
long possession of land, ib. 

• specific devise of the land to uses in strict settlement, 600. 
taking possession of deeds, ib. 

bequeathing as personalty monies to be laid out in land, 600, 601. 
all persons interested must concur in, 601, 631. 
owner of undivided share of land cannot elect, 601, see 599, 600. 
but one tenant in common of money may, 602. 
one contingently entitled may elect before the event happens, ib. 

effect where person bound to lay out money in land becomes 
entitled to such land, 600, n. 

destination of property imder trust for, may depend on option of trustee, 603. 
vesting may be postponed until actual, 604, 838, ii. 818. 

but in the meantime the enjoyment of the unconverted property is the same 
as if converted, 604, 605. 

Ae between tenant for life and remainderman of reeidue. 

1. where there is express trust for conversion. 

conversion is deemed as made within one year after testator’s 
death, 606. 

tenant for life, entitled to what income, when conversion is made 

within the year, 608. 

when conversion can bo, but is not, made 
within the year, ib. 

when conversion cannot be made within 
the year, 610. 

when property is reversionary, 607, 609. 
during the first year, 606. 

not entitled to income of fund required for debts or 
legacies, 606, n. 

how affected by direction to accumulate imtil con¬ 
version, 607, 608. 

how trustees not making proper investments are to be charged, 
608, n. 

2. where there is no express trust for conversion, 

general rule is to require conversion, 611. 
as to property wasting or precarious, 612. 

reversionary, or out of the jurisdiction, 611, n., 612, n. 
specific legacy is notsubject to the rule, 612, 618, 619. 

notwithstanding power to vary securities, 615. 
rule how excluded, 612, 613. 
by direction to repair, 614. 
to let, ib. 

to renew leases, ib. 
to convert at epedfle period, ib. 
not to sell except with consent, ib. 

during a definite term, ib. 
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CONVEBSION (CONSTRUCTIVE)—conWntcec?. 

Aa between tenant/or life and remainderman ofreaidue —continued. 

^ 2. where there is no express trust for conversion —continued, 
rule excluded— continued. 
by power to sell, 614. 

discretion to sell or not, ib. 

effect as regards long annuities, ib. 
gift over of tbe very property, 616, 
rule not excluded, 

by direction to convert specific parts, 615. 

for specified purpose, ib. 
not to sell under a certain sum, ib. 

until'sale advantageous, ib. 
by enumeration of specific items, semb., 617, 618. 
whether excluded by gift of “ rents,” “ dividends,” &c., 617. 

where of several items some are clearly not to be converted, 
615, 618. 

power to vary security favours the rule, 615. 

effect of compulsory conversion, 614, n. 

effect of actual conversion with consent of tenant for life, 619. 

As to undisposed-of interests under trust for, 

heir entitled to proceeds of real estete not disposed of, 619. 
or not disposed of in event, 621. 
or disposed of illegally, ib. 
to lapsed share thereof, ib. 

to proportion of undisposed-of mixed fund, 621,622, and see 
li. 627. 

not excluded but by actual gift to another, 620. 
takes share as personalty, 630. 

whole (if whole •undisposed of) as realty, 631. 

though sale has been made by mistake, ib. 
in default of heir trustee entitled against the crown, 624. 

next of kin, or residuary legatee entitled, in analogous cases, to share 
of converted personalty and proportion of mixed fund, 621, 622. 
aa real estate, 631. 

What wtyrds in tJw will carry undisposed-of residwe of money to arise from land, 
residuary bequest of personalty does not carry them, 624, 625. 

unless they are directed to be considered as personalty, semh., 626. 
or unless they are blended with the personalty, 626—630. 

Destination of undisposed-of partitadar suths of money to arise from land, 
sum excepted belongs to heir, 632, and see 346, 347. 

given on contingency which foils, goes to residuary devisee of the 
fund, 632, and see 345. 

given to incapable objects, goes to heir, semi,, 632. 
lapsed, goes to residuary devisee of the fund, semb,, 633—636. 

void gift of proceeds of realty and personalty blended goes to 
residuary devisee of the fund, senjft., 636—643. 
rule since 1 Viet. c. 266...43. 

See Assets—^Eleotxon—^Esoueat—Heir—Kin—Lapse. 
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CONVEY, 

trust or direction to, is not necessarily an executory trust, ii. 355, 382. 

CONVEYANCE, right to set aside is a devisable interest, 50. 

COPAECENBES, 
may devise, 32, 47. 

devise by ancestor to, broke the descent, 75. 

COPYHOLDS, 

Before 1 Vid. c. 26, 

not devisable, except by custom, 57, 58. 

not within stat. Hen. 8, as to wills, 58. 

not within Stat. of Frauds as to execution of wills, 100. 

surrender to use of will was necessary, ib. 

except as to equitable estate, ib. 
surrender and will, severed joint tenancy, 57. 

barred freebench, ib. 

surrender to use of will, supplied by 55 Geo. 3, c. 192, ib. 

by feme covert not suppliod, ib. 
custom not to, bad, eemb., ib. 
acquired-after date of will, did not pass by, 58. 

unless expressly surrendered to use of 
will, ib. 

passed by devise of manor, ib. 
unadmitted devisee or surrenderee could not devise, 59. 
unadmitted heir could devise, ib. 
devise of, to attesting witness, not void, 72. 

StTice 1 Viet. c. 26, 

devise good without custom, 60. 

without surrender, ib. 
bars freebench, 60, 61. 
to attesting witness, void, 73. 
must be executed as required by stat., ib. 

contingent remainder in, liable to failure by cesser of preceding estate, 
262. 

general devise of land, effect of, upon, 663. See Genebai. Devise. 

by mortgagee or trustee of, passes the legal estate, 
703. 

devise of, includes customary freeholds, 798. 
rule in Shelley's case applies to, ii. 334. 
are assets for payment of debts by simple contract, ii. 583. 
pari passu with freeholds, 666. 

See SUBBENDSB. 

COEPOEATIONS, 

now capable of taking by devise, 65—67. 
but not of holding without licence, ib. 

charitable, empowered by statute to *‘hold** land cannot take by devise, 
242, see 66. 

bequest to, by incorrect description, when void, 378, 

Bee Ohabitv. 
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COEBEOnON of words clear^ erroneous may ^ made where it is clear what 
was intended, 604. See Uhangikto Wohds’. 

COSTS; 

of suit to complete conveyance, where caused by vendor’s will made after 
contract, payable by vendor’s estate, 698, n. 
contra if will made before contract, ib. 

COTTAGE, meaning of, 780. 

COUSINS, 

gift to, includes only first cousins, ii. 162. 

‘’first,” does not include descendants of first cousins, ib. 

“second,” does not include first cousin once removed, ib. 

“ first and second,” held to include all within those degrees, ii. 164, but see 
Re Parker, 15 Ch. D. 628. 

proper sense excluded, if there was, and could be, no first cousin, ii. 163. 
COVENANT, to convey, when will revoked by, 169. 

COVERTUBE, disability of, 38 et seq. See Feme Covebte—Husband and 
Wipe—^Wife. 

CEEDIBILITy of witnesses, 
tmder 29 Car. 2. .70, 89. 

period at which, must exist, 70. 
under 1 Viet. c. 26..72, 111. 

as affected by their personal qualifications. 111, 112. 

CREDITORS, 

may be witnesses to the will of their debtor, 71, 73. 
bequests for payment of, do not lapse, 339, n. 
doctrine of election does not affect, 460. 

bequest to A. to enable him to pay his debts creates no trust for, 403. 
surrender of copyholds supplied in favour of, 664. 

See Assets—Chabge—Conditions—Debts. 

CROSS-EXECUTORY LIMITATIONS, 

not generally implied between several devisees in foe, or absolute legatees, 
by gift over if all die under age, &c., ii. 666—660. 
unless the primary gift is contingent, ii. 660. 

CROSS-REMAINDERS, 

among several devises in common in tail not implied without some subse¬ 
quent words, ii. 660. 

implied by gift over in case all die without issue, ii. 636, 643. 
though primary gift is of a separate property to eAch, ii. 637. 
whatever the number of the primary devisees, ii. 637 et seq., 647. 
where primary gift is to a class, ii. 644, 646. 
notwithstanding primary gift is to several “respectively,” ii^ 647. 
implied by gift over in defaiilt of such issue, ii. 660. 

in default of issue of any of them, ib. 
in default of issue at death, ii. 661. 
of “ remainder,” ii. 662. 
of “ reversion,” qu., ii. 633. 
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CBOSS-BEMAINDEBS— continued, 

implied among several stirpes, devisees in tail, ii. 546, 553. 

among devisees in fee, cut down to estate tail by the gif^ over if 
they die without issue, ii. 550. 
among devisees for life, ii. 554. 
express, exclude implied, in the same event, ii. 539. 
but not in a different event, ib. 

unless context require it, ii. 541. 
nor where trust executory, ii. 541, and see ii. 553. 
implication of, not generally affected by 1 Viet. o. 26, ii. 555, n. 

but none now between devisees in foe, by force of gift over in default 
of issue, ib. 

CROWN, 

entitled to what, as bona vocantia, 68, 624. 

as against the executor, 571, n. 
when entitled in right of an alien, 68. 

in what cases administration of charitable funds devolves upon, 249. 

See Charity—Escheat—Eorfeituhe. 

CURTESY, 

money to bo laid out in land, is liable to, 585. 
is incident to foe-simple defcasiblo, 878. 

unless issue of the marriage could never inherit, ib. 

CUSTOM not to surrender to use of will, copyholds now devisable notwith¬ 
standing, 60. 

CUSTOMARY FREEHOLDS, 

alienable by surrender and admittance, were devisable before 1838...58. 
Statute of Frauds regulating execution of wills did not apply to, 100. 
pass by devise of “ copyholds,” 798. 

CUSTOMARY LANDS, devised to “heir,” go to the heir at common law, 
ii. 78. See BoROUGH-ENCLisn—G avelkind. 

CY PRES, 

charitaUe gifts applied, 243, 248. 

although the rosiduo is given to other charities, 244. 
except where particular charity alone in view, 245—248. 
when applied by the Crown, and when by the Court, 249. 
gifts void under 9 Geb. 2, c. 36, not applied, 250. 
entail contravening rule against perpetuities construed cy pres, 297. See 
Perpetuity. 


D. 


DATE, 

will, how construed when not executed on day of date, 318, n. 
parol evidence admissible to prove time of actual execution, 410, n. 


DAY, fractions of, not recognized, 45. See Age—Accumulation—Com¬ 
putation, 

J.—^VOL. 11. 3 M 
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DEAD STOCK, 722, n. 

DEAFcAND DUMB, 

person, validity of will of, 34. 

may acknowledge will by gestures, 108. 

DEATH, 

GIFT OVER “ IN CASE OF THE DEATH OF A.” SIMPLY, 

1. After immediate legacy to A, 

is confined to death of A. in testator’s lifetime, ii. 752, 7o6. 
unloss extended by context reducing A. to a life interest— 

by contrast with a gift to B., “ to bo at his own disposal,” 
ii. 753. 

by indication that legatee-over is to take something at all 
events, ii. 754. 

by describing A. as “ my widow,'* ii. 756. 
not extended by circumstance that ulterior legatees-over ai*e 
A.’s children, ii. 755. 

that the gift over confers a life interest, with remainders, 
ii. 756. 

gift to several, with gift over if any die before the others, similarly 
construed, ii. 755. 

2. After a deferred legacy, 

means death before period of distribution, ii. 756. 

whether distribution deferred by prior life interest, ib. 
or by postponement of vesting, ii. 757. 
or by express pusiponement of payment, ib. 
whether prior legatee die before or after testator, ib. 
may be confined to death before testator by reason assigned for 
the gift, ii. 757, 758. 

“or” when used instead of “in case of death,” similarly con¬ 
strued, ii. 758. 

one gift over, of immediate and deferred legacies, read distribu- 
tively, ii. 758, 759. 

3. After gift for life, 

means death at any timo, ii. 759. 

BO whore income only is first given, ib. 

or where (before 1838) land is devised indefinitely^ ii. 760. 

4. After estate tail, means death and failure of issue, ib. 

Gift oveji in case of death, coxtfled with a contingency, 

gift over (after bequest to several) “ if any die before the others,” is not 
a contingency, but a certainty, ii. 755. 

After immediate w future legacy, 

1. includes death in testator’s lifetime, ii. 762. 

although gift over is of deceased legatee’s share, ib. 
or, of “ share to which he was entitled,” ii. 764. 
or “which was invested for him,” ib. 
although prior gift is to a close, ii. 764; but see ii. 767. 

espodally if legacy is payable immediately, and the gift over 
IS in case of death “ before the share is payable,” ii. 766. 

although prior mft is to f. c., and gift over is, on death before b., 
to her next of kin, ii. 770. 
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DEATH—con^RuecZ. 

GIFT OVER IN CASE OF DEATH, COUPLED TTITH A CONTINGENCY— COJltinued. 
After immediaie or fuiure legacy —contmuod. 

does not include death in testator’s lifetime, if prior gift is to such 
of a class as survive him, ii. 768. 

. if iho gift over is to the personal representatives of the prior 

legatee, ib. 

unless the prior gift is immediate, ii. 769. 
does not include death before date of will where gift is to a date 
with gift over if any die before period of distribution, ii. 771 
et seq. See SUBSTITUTION. 

_2. includes death happening at any time after death of testator, 
whether prior gift is immediate, ii. 783. 
or deferred, ii. 789, 790. 

exet^tioTM —confined to death before period of distribution, 

(a) after immediate gift, in cases of, 

express absolute gift with alternative gifts over com¬ 
prising every event, ii. 785. 
but this exception does not apply when prior gift is 
for life or indefinite, ii. 786. 

actual payment directed immediately after testator’s death, 
ii. 787, 789. 

direction that prior legatee shall have absolute control at 
a given age, ii. 788. 

gift over of what prior legatee would have been entitled 
to if living, ib. 

alternative gifts over, one of which is expressly restricted, 
ib. 

(b) after life estate, in cases of, 

ultimate gift over on death of all before tenant for life, 
ii. 791. 

equal benefit intended for three, with gift over only on 
death of one, ii. 792. 

gift over of what prior legatee would have been entitled 
to if living, ib. 

express direction for distribution at the death of the tenant 
for life, ii. 793—796. 

for distribution at legatees’ majority, ii. 796. 
original gift contingent on some event as gift over, ii. 797 
—799. 

gift over contradictory, if not restricted, ii. 795, 796. 

' Gift over on death, 

before legacy is “payable,” ii. 799. 
before legacy is vested, ii. 809. 

before legatee is entitled in possession (or to the receipt), ii. 809* 
before legatee receives his legacy, ii. 812. 
before legatee in remainder is entitled, ii. 811. 

See Payable—Eeoeivbd—Vested—Entitled. 
on death, without children, or without having children, ii. 198, 199. 

without leaving children, ii. 199, 823. See Children—Die 
without leaying Children. 

without issue, see Die without Issue. 

3 M 2 
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DEBENTT7BES, 

railyray, may be given to a charity, 224. 

gift of, includes policy on debtor’s life, 770, n. (/). 

DEBT, bequest of, to debtor, whether lapses by his death, 339, n. 

DEBTS, 

bequest of, includes money at bankers, 769, n. 
direction to pay, executes general power, 683. 

devise after payment of, gives a vested interest, subject to charge, 820. 
legacy payahle after payment of, is vested, 638. 

aU, whether by specialty or simplo contract, and whether charged on real 
estate or not, aro payable pari passu out of real and personal estate, ii. 583. 
charge of, on real estate, by what words effected, ii. 584. See CnABOE. 
includes all liabilities of the personal estate, ii. 584, n. 
authorizes devisees in trust of legal estate to sell, ii. 590. 
but not executors, not being devisees, ib. 
and legacies, charge of, exonerates purchaser from seeing to payment of 
legacies or annuities, ii. 584, and ii. 

See Assets —Cuarge—^Exoneration. 

DECLAEATIONS of testator’s intention, when admissible, 429. See ParoIi 
Evidence. 

DECBEE for sale, revokes will, 162. 

DEED, 

sometimes hold testamentary, 18—25. 

not made testamentary by power of revocation, 23. 

** DEFAULT OP,” objects of prior particular devise, moans “remainder,” 800. 

DEFAULT OP HEIRS, gift in, to a person in line of descent, makes prior 
devisee tenant in tail, ii. 329. 

DEFAULT OF ISSUE, gift over in (without “ such”), 

no estate to issue (taking no prior estate) implied from, 557, 561, 563. 

As to personal estate, 

following'gift to limited class of issue (as children), refers to that class, 
ii. 448. 

unless, after gift to limited class, the gift over is in default of 
issue at the parent’s death, ii. 449, 450, 452. 
or unless the primary gift is contingent on attaining age, senib., 
ii. 453. 

^ but the context controls the construction, ii. 448. 

statement of the doctrine by Lord Cottenham, ii. 451. 

by Turner, L. J., ii. 453. 

As to real estate, 

its effect in raising estate tail in prior tenant for life, ii. 365, 422, 425, 
435, 436. 

whether the words are “die without issue,” or “die without 
leaving issue,” ii. 461, 464, 498. 

following devise to children, in fee or tail, refers to children,.ii. 450. 
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DEFAULT OF ISSUE, gift over ior-^continued. 

As to real estate —continued. 

following devise to first and other sons in tail male, refers* to sons, 

ii. 460. 

except where gift over is in default of issue living 
at parent’s death, ii. 466. 
but this exception does not hold whore primary 
gift is to such as survive the parent, ii. 466. 

following devise to issue who attain a certain age not referential, 
ii. 468, 470. 

unless the contingency is repeated in the gift over, ii. 470. 
following devise to let, 2ud, &c., down to 6th son, held not referential, 
ii. 471. 

following devise to one son only, for life or in tail, not referential, 
ii. 472, 473. 

in these cases, estate tail in remainder implied in the parent, ii. 474. 

following devise to one son, in fee, executory gift in tail implied in 
parent, ii. 482. 

following devise to a class of issue for life, gives estate tail in remainder 
to the ancestor, ii. 476, 478. 
summary of the cases, ii. 482. 

devise of reversion in case of, whether refers to failure of prior subsisting 
estates, ii. 489 et seq. 

of the class as well as of the ancestor, following devise in fee to the class, 
cuts them down to estate tail, ii. 467. 

Since 1 Ftc^ c. 26, s. 29, referential construction still admissible, ii. 474. 

effect of rejecting such construction, ib. 

See Die without Issue. 

Die without such Issue. 

Default of such Issue. 

Die without leaving Issue. 

Failure of Issue. 

DEFAULT OF SUCH ISSUE, gift over in. 

or, default of issue as aforesaid, ii. 458, and see ii. 470. 

As to personal estate, 

following a gift to any class of issue refers to that class, ii. 454. 

As to real estate, 

following a gift to any class of issue for life or in tail refers to failure 
of estates limited to that class, ii. 454, 455. 
following gift to any class of issue in fee, means if the class never comes 
into existence, ii. 455, n. 

following a devise to single child, refers to failure of estate to that 
child, li. 458. 

follo^^g devise to A. for life, remainder to his first and other sons and 
their heirs, referred to failure of heirs of their bodies, ii. 456# 

following devise to daughters and their heirs, referred (on context) to 
heirs of their bodies, li. 457. 

introducing gift over raises cross-remainders, ii. 536, 543. 

In defatdt of such issue of A. and another, following devise to first and 
otHer sons in tail of A.,—^referential construction excluded, ii. 458, 
459. 


DEFEASANCE. See DiVESima. 
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DEMONSTRATIVE LEOAOY, 237, ii. 679. 

DENIZATION, effect of, 69. 

“ DESCEND,” ii. 99, and 8 H. L. Oa. 671. 

« DESCENDANTS,” 

means issue of every degree, ii. 98. 

does not generally include collaterals, ii. 99. 

take per capita, ii. 99. 

unless context show they are to take by representation, ii. 100. 
or according to Stat. Distribution, ib. 

bequest to “ relations by lineal descent” (not saying from whom), how 
construed, ii. 98. 

** oldest male lineal descendant,” ii. 69. 

DESCENT, lino of, cannot be qualified except by entail, ii. 324, n. 
to heir male, must be traced wholly through males, ii. 68. 

secus, gift to heir male by purchase, ib. 

“relations by lineal,” gift to, how construed, ii. 98, 99. 

DESCRIPTION, 

parol evidence admitted to show what is comprised in (parcel or no parcel), 
425, 426. 

terms of, answering to no object, rejected {faha dermmtratio, &c.), 785. 

to part only of a subject, rejected if subject described as 
my farm, 786. 
house, 787. 
estate, 788. 

or otherwise as an entire subject, ib. 

although rejected terms answer to a large pro¬ 
portion of the subject, 791. 

not rejeded if required to reconcile inconsistent gifts, 
789. 

if the subject is not described as a whole, 794. 
answering to more than the entire subject, also rejected, 789. 
applied to subject not strictly answering it, if none more appropriate, 794. 

not applied to in a county where testator has land, to give effect to 
a devise of lands in another county where ho has none, 795. 

effect where it applies accurately to another person’s property, and less 
accurately to testator’s, 797. 

DESTRUCTION OF WILL, 

reference by codicil to desbroyed will does not revoke posterior will, 191. 

See Revocation—^Lost Will. 

v/' 

DEVISABLE, 

what is, 46 et seq. 

every sole estate, 46. 

whatever is descendible to the heir, ib. 

to the heir of the ancestor, 46, n. 

estate in common, 47. 
estate in coparcenery, ib. 

not, an estate in joint tenancy, 46. 
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DEVISABLE — continued, 
executory interest, 47, 
transmissible interests, 47—49. 
rights of action, 49, 50, 
rights of entry, ib. 
possession without title, 50. 
freeholds acquired after date of will, 52. 
secus under old law, 50. 

after-acquired legal estate, 51. 

equitable estate, ib. 


copyholds, 56, 60. 

notwithstanding contrary custom, 60. 
acquired after date of will, 61. 
secus under old law, 58. 

but passed by devise of manor, ib. 
equitable interest in, 52, 58. 
surrender not now necessary, 60. 

interest of unadmitted devisee of copyholds since 1 Viet. c. 26 
not before the Act, 69. 

interest of unadmitted heir of copyholds, 53, 54. 
customary freeholds, 58. 
chattel interests, 61, 62. 
freeholds, pur autre vie, 62, 63. 

not, if limited to heirs of body, 63. 


• s 


60. 


“ DEVISE,” effect of, towards including real estate in informal words, 737. 


DEVISE, who are competent to, ch. iii. {See Disability and titles there re¬ 
ferred to.) 

DEVISEES, 
who may be, 

corporations, since 1 Viet. c. 26...65. 

but generally cannot hold without licence, ib., 66. 
aliens, since Naturalization Act 1870...67. 
act not retrospective, ib. 

before the act Crown might seize legal estate, ib. 

equitable estate, 68. 
not entitled to proceeds of sale, 69. 
heir, since 3 & 4 Will. 4, c. 106...75. 
infants, 76. 
femes covertes, ib. 
who may not be, 

attesting witness, 70—73. 

although supernumerary, 74. 

but witness to codicil may take by the will, 73. 
husband or wife of witness, 73. 

thov^h for wife’s separate use (Stat. Frauds), 72, n. 


DEVOLVE.” See 19 Beav. 476. 
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“ DIE IN THE LIFETIME OF A. AND B.,” construed “ in the joint 
lives,” 524, n. 

“ DIE WITHOUT OHILDEEN,” (or »without a child” or «son.”) See 
Ghildeen—Child. 

» DIE WITHOUT LEAVING OHILDEEN,” 

construed without having had children—in a ^t of real or personal estate 
to A. for life, remainder to his children ahsmutely, and if A. dies without 
leaving children, over, ii. 823, 824. 

construed strictly if the prior gift to children is contingent on A. leaving 

a child, ii. 826. 

but if one child survives A., all tako, ii. 827. 
unless confined by context to children who survive, ib. 

“ DIE WITHOUT HEIES OF THE BODY,” ii. 521. See “Die without 
Issue.” 

» DIE WITHOUT ISSUE,” 

raises cross-remainders between devisees in tail, ii. 536, 543. See Cnoss- 
Eemaindebs. 

after a gift to children, sons, &c., means on failure of that gift, ii. 447 et 
soq. See DEFAULT OF Issue. 

If no such gift, 

Befobe 1 ViCT. c. 26, 

refers to indefinite failure of issue, whether appHod to realty or per¬ 
sonalty, ii. 497. 

except where testator, having no issue, devises property, on failure 
of issue of himself to pay debts and legacies, ii. 500—504. 

Restricted to mean die ivitkout issue at death. 

1. Eealty. 

to A. in foe, and if he die without issue living at his death, 

ii. 509. 

die without issue and under twenty- 
one, ii. 505. 

die without issue and under (or over) 
any particular age, ii. 506. 
die without issue, coupled with any 
other contingency, personal to A., ib. 
die without issue in lifetimo of B. 
(restrained to B.’s death), ii. 507— 
509. 

. by charge of legacies to be paid vrithin 
limited time after death of A., u. 510. 

by charge of legacies to bo at the disposal of 
A., ii. 515, but see ii. 532. 

by alternative gift to issue living at death of 
A., ii. 512, 513. 

by gift over on failure of issue to the then 
s^vivors of persons living at date of will, 
ii. 511. 

by all the gifts oyer being for life, ii. 513. 
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“ DIE WITHOUT ISSUE,”—con«mued. 

Before 1 Vict. c. 2Q—c<mUnued. 

Rtitricied to mean die without issue at death —continuod. 

1. Bealty— continued. 

to A. in foo, and if he dies without issue, then “ on” or " at” 

or (ju.) “after” his decease, 
over, ii. 516, 617. 

unless excluded by context, ii. 518. 
to A. for hfo, with similar gift over, but loss readily than after 

a foo, ii. 518, 519, 520. 

similar construction whore A. took one estate in foe, and 
another for lifo, and gift over applied to both, ii. 621. 
whore first taker has a power implying a gift to his issue 
living at his death, ii. 522, but see ii. 532. 

2. Personalty, 

die without issue, and under twenty-one, ii. 522. 
by gift “ after” “ at” or “ on” doceaso, ii. 522—625. 
but not by gift “ after him,” ii. 524. 
not by word “then” interposed between limitations, 
ii. 525. 

whore gift over involves a personal trust, ib. 
where gift over is to the survivors of persons living at date of 
will, ii. 526. 

although they toko transmissiblo interests, ii. 527, 528. 
but not if words of limitation are added, ii. 527. 

whore first taker has a power implying a gift to his issuo Kving 
at his death, ii. 529, out see ii. 532. 

Not restricted. 

1. Realty. 

gift over if the issue die under ago, ii. 507. 
die without issue, coupled with a contingency not personal to 
the first taker, ii. 507, n. 
by some of the gifts over being for lifo, ii. 514. 

2. Personalty. 

gift over to person surviving—not the failure of issuo, but— 
their ancestor, ii. 528. 
to survivoi-s, their oxecutors, &c. ii. 627. 

Since 1 Vict. c. 26. 

restricted, in all cases, to failure of issue at death, ii. 533. 

except—(1) whero the words refer to a prior gift to issue, ib. 
or to prior estate toil, ib. 
or to prior quasi entail of personalty, ii. 534. 

(2) where context shows that indefinite failure is meant, 
ii. 533, 535. 

Act does not apply to expression “die without heivs,” or 
“ heirs of the body,” ii. 533. 

nor whero “die without issuo” would, before the act, 
have been restricted, ii. 534. 

DIE WITHOUT LEAVING ISSUE, gift over if ancestor, 

As to realty. 

following devise to children, sons, &c., in fee, refers to f^ure of that 
class, li. 447. 
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DIE WITHOUT LEAVING ISSUE, gift over if ancestor—con<in««f. 

As to realty— continued. 

> where no such devise means (before 1838) indefinite failure of issue, 

ii. 498. 

unless restricted by addition of ‘'behind 
time,” ii. 509. 

(since 1837), means failure of issue at death, 
ii. 532, but sec ii. 825. 

As to personalty. 

refers to failure of issue at death, ii. 498. 

though prior estate is for life only, ii. 499. 

“leaving,” when supplied, 487, 631, ii. 499, n. 

As to real and personal estate combined (before 1838). 

indefinite as to realty, restricted as to personalty, ii. 498, 499. 

See Death—Default of Issue. 

DISABILITY, will made during, not sot up but by subsequent ro-oxecution, 41. 
See Alien—Blind—Deaf—^Dhunkabd—Felon—^Feme Coverte—^Idiot 
Infant—Lunatic—Traitor. 

DISCBETION, 

as to investments, effect of trustees declining to oxerciso, 611, n. 
confided to trustee, not exerciseablo by his devisee, 709, 710. 

nor by the Court, Re Coe, 4 K. & J. 199. 
in trustees to exclude c. q. t., defeats his creditors in bankruptcy, ii. 30. 
foe simple passes by devise to A. to bo at his, ii. 275. 

“DISPOSAL,” trust rebutted by direction to bo at legatee’s, 401, 402. 

DISPOSITIVE INTENTION, paper showing none is not testamentary, 25, 20, 
16, n. 

DISSEISIN, before 1 Viet. c. 20, 
will made during, invalid, 49. 

not revoked by, if testator re-entered, 149, 150. 

See “Seised.” 

DISSENTING CHAPEL, bequest for benefit of, good, 206, 207. 

DISTEIBUTION, effect of words of, 

when suporadded to devise in remainder to heirs of body, ii. 363, 370. 

to gift to A. for life, remainder to his issue, ii. 424, 429. 
to bequest in remainder of poraonalty to heirs of body, 
ii. 563 et seq. 

to bequest (by purchase) to heirs, ii. 81. 

to personal representatives, ii. 112,113. 

^ See Absolute Interest—^Estate Tail. 

DmaSTINQ, 

vested ^ft becomes absolute by failure of event on which gift over depends, 
u. 835, 836. 

defeasible by power,, becomes absolute by failure of power, 873. 
not divested by ambiguous expressions, 479. 

not divested by gift over, unless all events on which the gift over 
depends happen, 827, 867. 
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DIVESTING-— eontiniied. 
vested gift— continued, 

to several, not divested by gift over if any die in A.’s lifetime to s^icli as 
survive A., unless some one survives A., ib. 
nor where gift is (after the death of A.) to several or the survivor, 
unless some one survives A., 828. 
seem, if survivor” means the legatee who lives longest, ib. 
nor whore gift over is, if only one survives A., and more than one 
survive, ib. 

nor does gift over of shares of any who may die leaving children 
divest the shares of those who leave no children, 829. 
nor where devise in fee is followed by gift over in foe to an object 
or class not in esse, and who never come in esse, 867, 870. 
nor whore gift over is too remote, 869. 

nor by superadded direction to settle the legacy on the legatee, for 
life, and afterwards on his children— in the event of no child 
coming in esse, 871. 

but intention that legatee was in no <^so to take more than 
life estate, may be inferred from ulterior trusts in default of 
children, 872. 

or from ambiguity in the original gift, ib. 
is divested if gift over fails only through incapacity of its object, 870. 

or only through lapse, 870, ii. 836. 
is divested pro tanto only by gift over for life, 867. 
transmissible interest, though contingent, protected from defeasance, as if 
vested, 829. 

gift over divesting a vested gift, implied, ii. 482. 

See Gift over. 

DOMICILE, 

does not affect descent or will of lands, 2. 
how it affects legacy duty, 2, n. 

probate duty, 3, n. 
regulates devolution of moveables, 3. 

validity and construction of will of moveables, 3, 4, o. 
although probate granted in error, 6. 
except as regards execution by British subjects, 7. 
does not regulate will under power, 10. 
does not regulate will if excluded by treaty, 11. 
change of, previous will how affected by, 5, 7, 7, n. 
express intention to retain of no effect against contrary facts, 8. 
original, 11. 

reverts when no other exists, 12. 
acquired by residence animo manen<U, 12, 13. 
settling as trader, 14. 

may be, in foreign country, by English peer, 12, n. 
not acquired by residence as ambassador, 14. 

. os consul, ib. 

in military service, 13. 
in civil service, ib. 

unless appointed for life, 14. 
as prisoner or refugee, 13. 
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DOMICILE —eontin ued. 

effect of length of residence, 12. 

• divided residence, ib. 
wife’s residence, 13. 
residence for health, 14. 
of married woman, 15, n. 
of infant after death of father, 15. 
of bastard is that of his mother, 12. 
of military officer is that of the country he serves, 13, n. 
of officer on half pay, 14. 
proved by parol evidence, 6, 8. 
abandonment of, 12, n. 

DOUBTFUL TITLE, depending on question of construction, not forced on 
purchasar, aemb., 198, n. 

DOWER, 

is incident to fee simple defeasible, 878. 

except where issue of claimant never could have inherited, ib. 
is incident to estate tail after failure of issue, 878, n. 
is not incident to an estate determinable by condition at common law, ib. 
See Election. 

DRUNKARD, mentally imbecile, will of, void, 34. 

DUMB. See Deaf and Dumb. 

DUPLICATE WILLS, 

when destruction of one, revokes both, 136, 137. 

effect of alteration in one, 138. 

both together form but one will, 138. 

DUTY. See Pbobate Duty—^Legacy Duty—Succession Duty. 


E. 

ECCLESIASTICAL COURTS, 

authority of, over testamentary instruments, 26, 20. 
former jurisdiction of, as to legacies, abolished, 833, n. 
certain rules borrowed from them, for construing personal bequests, ib. 
and conditions, ii. 12, 44. 

See PitOBATE. 

EDUCATION of children, gift to parent for, what interest the children take, 400. 
See Maiittenance. 

«. effects,” 

real estate not included in gift of, 724, 744. 

except by force of context, as “real effects,” 723, ii. 283. 

“ said effects,” 744. 

&c. 

carries the general personal estate, 751. 

ELDEST. See “ Fibst ” (or “ Second,” etc.) Son—Exception. 
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ELDEST ISSUE, 

devise to A, and his, an estate tail, ii. 412, n. 

ELDEST SON, 

are not words of limitation, ii. 407. « 

exception of, from gift to second, third, and other sons, excludes an only 
son, ii. 204. 

from gift to children, to what period referable, ii. 210. 


ELECTION, 

TO TAKE UITDER OK AGAINST WILL, 
doctrine of, stated, 443. 

arises between gift under will and a claim dehors the will, not between 
two claims under same will, 449. 
the principle is compensation, not forfeiture, 445. 
separate rights of, for several owners of usurped estate, e. g. tenants in 
common, or tenants for life and in remainder, 443, n. 
none against persons entitled derivatively, to estate taken (and com¬ 
pensated for) by original devisee against the will, 444. 
but until discharged the obligation runs with the estate, ib. 
applies to reversionary, remote, and contingent interests, ib. 
does not apply against creditors, ib. 
parol evidence not admissible to raise, 451, 452. 

in order to raise, testator need not be acquainted with want of title, 
445. 

must be personally competent, 44G. 

minor and feme coverte, incompetent, ib. 
recital of supposed interest insufficient without words of actual gift, 
450. 

intention to devise the property not his own must be clear, 452. 
general devise not sufficient, 453. 

devise of lands in particular locality sufficient, semh., 455. 
heir put to, by devise to him, though ho took by descent, 443, 444. 
by attempted devise of after-acquired realty, 447, 448. 
not put to, by unattested will, 447. 

where will revoked by alteration of estate, 448. 

Scotch heir not put to, by general devise in English will, ib. 
contra where express devise of lands in Scotland, ib. 
or in any part of the U. K., ib. 

analogous rule for and against English heir under Scotch will, ib. 
object of 'power put to, if his fund is appointed to a stranger, 449. 

provided he takes benefit out of testator’s (appointor’s) 
estate, 450. 

not put to, by appointment to him subject to condition in^favour 
ox a stranger, 449. 

. devise by owner of undivided share, os of the entire subject, sufficient 

as against co-owner, 456. 

of reversion, to uses ineffectual except out of the 
particular estate, sufficient, 457. 

devise of incumbered property, by mortgagor or mortgagee, insufficient 
as against the other, ib. 
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ELECTION— conUmied. 

TO TAKE ITNDER OB AOAIKST mLIi — continued, 
t dowrcM (before Dower Act, 1833) not put to election by general devise, 

458. 

nor by power or trust for sale, 461,464. 

by devise to her of rent-charge, 465, 466. 
put to election by direction not to let, 459. 

to permit A. to occupy, 460. 
to carry on farming busiaess, ib. 
by power to trustees to lease, ib. 

though power extends only to part of the land 
devised to the donees of the power, 461, 462. 

by devise to dowress and another in equal shares, 
462, 463. 

dower, when barred by devise, enures for benefit of heir in case of 
lapse, 468. 

widow, when excluded by, from her share of personalty, ib. 
gift, expressly in lieu of a particular thing, not accepted, does not 
exclude from other gifts, 469. 

but, if accepted, puts legatee to election in respect of his own 
property claimed against the will, 470. 
from what acts presumed, 471. 
mado under mistake may be made again, ib. 
knowledge of rights essential to valid election, ib. 
to take unconverted froperty constructively converted—See Conversion. 

ENTIRETIES, 

tenants by, gift to husband and wife simply makes them, ii. 251. 
neither can separately aifect the estate of the other, ib. 

gift to husband, wife, and another, gives husband and wife only one 
moiety, ib. 

unless the three are made tenants in common, ju., ii. 252. 

See HtrsBAND and 'Wefe—^Estate Tail. 

“ENTITLED,” 

gift over on death before becoming entitled to a legacy in remainder, held 
to moan in testator's lifetime, ii. 811, but see ii. 812. See Payable. 
gift to a class, except one “ entitled” to specified property, how construed, 
ii. 202, n. 

“ ENTITLED FOR THE TIME BEING,” see Sidney v. JTtZmcr, 25 Beav. 260. 

“ENTITLED IN IMMEDIATE EXPECTANCY,” see Weeicar v. Weetcar, 
21 Beav. 328. 

ENTICED IN POSSESSION, 

gift over on death before becoming, ii. 809. See Payable. 

meaning of, in wills making strict settlement, varies with context, ii. 581, n. 


ENTREATY.. See Precatory Trust. 

ENTRY (RIGHT OF), may now be devised, 49, 50. 
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enumeration, defective, not generally restrictiye of general gift, 759. 

% 

EQUITABLE INTEREST, 

rule in Shelley's case applies to, ii. 335. 

deyise of, to use of A., in trust for B., giyos no estate to A., ii. 310. 

but, failing B., and failing the beir, entitles A. to conyey- 
ance of outstanding legal estate, 573. 

before 1 Viet. c. 26, 

devisee of, after-acquired legal estate descended in trust for, 51. 
acquired after will, devisee of legal estate was trustee for heir, ib. 
of copyholds, passed by unattested will, 100. 

by general devise of land, senib,, 665. 

EQUITABLE ASSETS. 

distributable pari passu, among all creditors, ii. 618. 
distinction as to judgment creditors, ii. 621. 
separate estate of feme coverte is, ii. 620, n. 

See Assets. 

EQUITY OF REDEMPTION, 

acquired, by foreclosure or purchase, after will, did not pass, before 1 Viet, 
c. 26..51, 706. 

if barred at testator’s death, a beneficial general devise passes the mortgage 
lands, 707. 

is legal assets, whether freehold, copyhold or leasehold, ii. 620, 021. 
ERASURE. See Obliteration—Revocation II. 

ESCHEAT, 

for alienage, treason or felony, abolished, 43. 

none of money to arise under trust for sale, 69, 589, 624. 

none of equitable interests in realty, 68, n. 

See Fobfeituke. 

“ ESTATE,” 

gift of, as entire subject, restrictivo words of locality, <&c. rejected, 786, 788. 
includes real estate, unless reBtr.«.ined by context, 721 et soq. 

See Real Estate. 

devise of, carries the fee, ii. 275. See Fee-Simfle. 

ESTATE FOR LIFE, 

may be given to an unborn person, 279. 
gift of, to a person in esse, on remote event, valid, semb.y 280. 
implied to A. from gift to heir after death of A., 532 et seq. 
implied to A. from gift to residuary devisee after death of A., 540. 

See Imflioation. 

created by deyise of lands, simply, before 1 Viet. o. 26, ii. 267. See Fee- 
Simple. 

when enlarged to an estate tail. See Estate Tail —Heib. 
gift for the life of two persons, 542. 


ESTATE IN FEE-SIMPLE. See Fee-Simple. 
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ESTATE TAIL, 

modes of devolution of, ii. 324. 
lapse of, before stat. 1 Yict. c. 26..338, ii. 356. 
since, 352. 

power of alienation inseparable from, ii. 19. 
of personal inheritance (annuity), cannot be, ii. 287. 
created hy implication from gift over on death without ieme^ 

implied to A. from gift to the heir on death of A, without issue, wmh.^ 
553. 

from gift to A. indefinitely, or to A. and his heirs, and 
if he die without issue over, 554. 
from gift to A. for life, and if he die without issue over, ib. 
not implied whore gift over, if A. die without issuo at his death, 555. 
implied to heir (without previous devise to him) by gift over on his 
death without issue, 550. 

but not to stranger without previous devise to him,“ib. 

distinction where gift over is on death without issuo of two 
persons, to one of whom there is a previous devise, 559. 
may bo implied, notwithstanding express contingent devise in tail, 559. 
not implied by mere gift of legacies out of the land on death without 
issue of previous devisee, 550, 559, n. 

eince 1 Viet. c. 26, 

gift over on death of prior devisee without issue does not give an 
estate tail to him, 560. 

nor any estate by purchase to the issuo, 561. 

but foe-simple defeasible implied in A. by gift over to 
testator’s heir on death of A. without issue, ib. 

created in A. hy devise, 

to A. and his heirs male for over, ii. 324. 

and his heirs male attaining twenty-one, ib. 

and his heirs by particular wife, ib. 

and his heirs lav'fully begotten, ii. 325. 

and his heirs, and not to sell till third generation, ib. 

and the heir (sing.) of his body, ib. 

and such heir of his body os shall survive him, ii. 305, 306. 
and his heir male attaining twenty-one, ii. 326. 
and the next heir of his body, ib. 

and his seed, or his issuo, or his offspring, or his family accord¬ 
ing to seniority, ii. 328. 

or to A. and his heirs, and if he die without heirs of his body or without 
issuo, over, ib. 

though gift over be to the right heirs of A., ii. 330. 

and his heirs, and if he die without heirs to a i>erBon in luxe of 
Q descent, ii. 329. 

or to several persons, some of whom are in the line, ii. 330. 
to A. for life, remainder to the heirs of his body, ii. 332. 

and B. as tenants in common for life, remainder to the hdrs of 
the body of A.—as to one moiety, ii. 341. 

and B. as joint tenants for life, remainder to the heirs of the 
body of A.—sub modo, ii. 342. See Shelley’s Cass. 
for life, remainder to the heir of his body for ever, ii. 325. 
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ESTATE TAIL — eontinxied. 

' crtaied in A. hy (^evue^contintiod. 

to A. for li/Cf remainder to his next (or first) heir male, ii. 326. • 

remainder to the heirs of his body, and the heirs of their 
bodies, ii. 359. 

romaindor to the heirs of his body and their heirs, ii. 360. 

remainder to the heirs of his body, their heirs and 
assigns, ii. 361. 

notwithstanding direction that heirs of the body ^all 
assume name, ib. 

or limitation to trustees to preserve con¬ 
tingent remainders, ib* 

remainder to the heirs of his body os tenants in common, 
ii. 363—370. 

remainder to the heirs of his body in such shares as ho 
shall appoint, and if but one child, &c., and for want 
of such issue over, Jesaon v. IVriyht, ii. 365. 
remainder to the heirs of his body as tenants in common, 
and their heirs, ii. 370. 

remainder to the heirs of bis body in strict settlement, 
ii. 388. 

See Executory Trust—Strict Settlement. 
to A. and his children, there being no children at the time of the devise, 
ii. 389 ( Wild^a case). 

i. e. at the date of the will, ii. 391. 
notwithstanding power to A. to select children, ii. 390, and see 
Clifford V. Koe, 5 App. Ca. 447. 

notwithstanding the existence of children, if context show inten¬ 
tion to create a succession, ii. 395, 396. 

also where gift was “to A., to her and her children for ever,” 
ii. 396. 

to A. for life, remainder to such son as he shall have, ii. 401—403. 

and should ho have a child, to such child, ii. 403, 404. 
and his eldest son to inherit, and so on for ever, ii. 409. 
and to his eldest son after his death, by force of subse¬ 
quent gift in toil “ in like manner,” ib. 
to A. and her heirs if she have a child, if not, over, ii. 407. 
to A. and his iaaue, ii. 412. 

and his next or eldest issue, ib., n. 
and his issue living at his death, ii. 412. 

and his issue, and the heirs of such issue, and if A. die without 
issue, over, ii. 416. 

to A. for life, remainder to his issue, and in default of such issue, 

over, ib. 

and if he die leaving issue, to such issue, ii. 417. 
remainder to his issue and the heirs of their bodie% and 
ill default of such issue, over, ii. 418. 
remainder to his issue and their heirs (or heirs and 
assigns), and for want of such issue, over, ii. 419, 
420. 

aecuB, if the superadded limitation narrows the course 
of descent, li. 423. 

the gift over is not essential, ii. 422, 423. 

3n 


J.—^VOL. II. 
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ESTATE TAIL— wntinued. 

created in A. hy devise —continued. 

*■ to A. for life, remainder to Lis issue as tenants in common, or ■with 
any other modification superadded not giving issue the 
fee, and in default of issue over (before 1 Vict. c. 26), 
ii. 424 et soq. 

tho gift over is an aid, but not essential, ii. 426, 
43d, 436. 

since 1 Vict. c. 26, A. would not be tenant in 
tail, ii. 439. 

remainder to his issue, and if he die without issue, at 
his death, over, ii. 445. 
summary of tho cases, ii. 438. 

whether devise to male issue of A. gives estate tail to A.’s oldest son, ii. 65. 
created by devise to a class and their issue, ii. 412. 

by devise 'to first and other sons and their heirs (importing succes¬ 
sion), and in defaxilt of such issue, over, ii. 457. And see Watkins 
V. Frederick, 11 H. L. Ca. 358. 

created in A. and B., by devise to them jointly, 

for their lives, remainder to the heirs of their bodies. 

if A. and B. are husband and wife, they take by entireties, ii. 342, 
358. 

if persons who may lawfully marry, they take as joint tenants, ii. 341. 
if persons who may not lawfully marry, they tako joint life esta'tes, 
and several inheritances, ii. 252, 358. 

estate in fee evi down to, 

by devise over if A., do'viseo in foe, dio without issuo, or without heirs of 
his body, ii. 328. 

by devise over, if A. dio without heirs, to person in line of descent, ii. 329. 
in case of devise to two in feo, and if both dio without issue, over, 
ii. 550. 

estate for life enlarged to, 

by gift over if A., devisee for life, die without issue, 554, ii. 339,471 et seq. 

notwithstanding express contingent devise in tail, 559. 
not by gift over if he die -without issue living at death, 555. 
nor since 1 Vict. o. 26, s. 29 .. 561. 
not created in A. hy devise, 

to A. and his lawful heirs, ii. 299. 

and the next (or first) heir of his body and the heirs of Jiis body, 
ii. 326. 

and tho heir malo of his body and his heirs, ii. 327. 

although Buporoddod words of limitation do not change 
course of descent, ii. 328. 

to A. for life, remainder to tho heir male of his body during his life, ib. 

^ to A. and his heirs, or to A. simply, and if he die without heirs of his 
body, or without issue, under 21, or in lifetime of B., over, 
ii. 329, n. 

and his heirs, and if he die without heirs to a stranger in blood, 
ii. 330. ® 

and the heirs of the bodies of A. and another, ii. 340, 341. 
to A. and B. as tenants in common, for life, remainder to the heir of 
tho body of A. (except as to one moiety), ii. 341. 

to A. for life, remainder to his heirs malo and tbAir heirs female ((hanging 
course of descent), ii. 362, 
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ESTATE TAIL— wntinutd, 

not created in A. hy detn'ae—continued. 

to A. lor life, remainder to his heirs 'male and the heirs of theii* bodies, 
semb.t ii. 423. • 

remainder to heirs of his body, if heirs of body,** ex-^ 
jolained to mean ** sons,’* ** children,** &o., ii. 382 et seq. 
e.g, explained, 

to heirs of the body, that is to say, sons, ii. 382. 
to first and second sons of E. in tail, and so to all and 
every other the heirs male of E., ii. 383. 

to heirs male, the elder of swh sons to take before the 
younger, ib: 

to heirs of the body, and if more children than one, &c., 
ii. 383, 384. 

to heirs of the body in manner aforesaid, ii. 384. 

to heirs of the body in such parts as their father should 
appoint, ii. 385. 

not ^plained, 

to heirs of the body successiYely according to senioiity, 
u. 386. 

the elder of sudti sons, &o. (with context), ib. 
according to seniority, the elder son always 
preferred, &c., ii. 387. 

• to A. for life, remainder to his first son severally and successively, ii. 407. 

remainder to his eldest son, and for want of such issue, 
over, ii. 408. 

remainder to his issue (sing.) and hia (the issue’s) h^s, 
and for want of such issue, over, ii. 418, n., 419. 
remainder to his issue female, and the heirs of their bodies 
(changing course of descent), ii. 423. 
remainder to hia issue in /ee, as tenants in common, or in 
any other modified manner, and howsoever the fee is 
created, ii. 429. 

remainder to his issue simply, as tenants in common, or in 
any other modified manner, since 1 Yict. c. 26, ii. 439. 
but not before, ii. 424 et seq. 

remainder to his msus, if “issue” is explained to mean 
“ children, “ sons,” &c., ii. 440. 
e.g, explained, 

to issue, the elder of such sons, &c., ib. 
to issue, provided such children attain 21.. ii. 440, 441. 
to issue child or children, ii. 441. 
to issue, and if more than one child, &o., ii. 442. 
“issue” in one gift explained by “children” in 
another, ii. 444. 
not explained. 

to issue, and if only one child, &c., ii. 441. 
to A. for life, remainder to any class of issue, or a single diild, for life 
or in fee, and for default of auch issue over, ii. 464. 

reinainder to any class of issue in fee or tail, and for default of 
issue of A., over, ii. 469. 

same, with gift over on death without leaving issue, ii. 461,464. 
See lMXuaA.TioN-—D ie WIXHOT7T Issue—■Defaui.t of Issue—-Die without 
lAATiNO Issue. 
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ESTATE TAIL (GENERAL), 

wliat will cut down, to estate tail special, ii. 330. 

ESTATE AFTER POSSIBILITY, &c. 

woman tenant in tail special may bar until nine months after husband’s 
death, ii. 343. 

*• ET CETERA,” construction of, 755, n. 

“EVERY ” construed “eacA,” Brown v. Jarvis, 2 D. F. & J. 168. 
EXCEPTION, 

does not confine gift to things ejusdom generis with things excited, 731, 
but see 754, 755. 

shows intention to includo things ejusdem generis with things excepted, 

731, n., 746, 756, but see 756, n. 
to includo persons ejusdem generis with excepted persons, 
ii. 138. 

of particular thing, from residuary bequest, destination of, 762, 763. 
of eldest child from a gift to children, applies to the first who, but for the 
exception, would have taken a vested interest, ii. 210. 
of youngest child applies to the absolute youngest, ii. 210, n. 
indefinite dovise enlarged to foe by force of, ii. 285. 

EXCHANGE, 

bill of, held testamentary, 24. 

will revoked bj'', before 1 Viet. c. 26.. 150. 

EXECUTION OF WILL, 
before 1 Viet, c. 26, 
as to freeholds of inheritance, 
signature by testator required, 77. 
sufficient if made by mark, ib. 

though name did not appear, 78. 
initials, ib. 

assumed or wrong name, ib. 
stomped name, 79. 
hand guided, ib. 
on one of several sheets, ib. 

though stated in test, clause to be on each, ib. 
by another in presence and by direction of testator, 
78. 

e. g. by witness, ib. 

in witness’s name, 79. 

sufficient if acJenowledged before each witness separately, 80. 
requesting witness to attest is sufficient acknowledgment, 81* 
position of, immaterial, 79. 

insufficient if made sine animo testandi, as, to wrong paper, 78. 
seal insufficient, ib. 

three witnesses must attest and subscribe, 77. 

must be credible, 89. 

testator cannot by will empower bimflAlf to devise by unat¬ 
tested codicil, 93. 

but devise may dex>end on any future act not testamentary, 94. 

general charge of legacies extends to legacies under unattested 
codicil, lb. 
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EXECUTION OP WILL— eoniinued. 
hffore 1 Viet. c. 26—continued. 

as to freeholds of inheritance— continued. 

subscription by witness must be made in testator’s presence, 82, 86. 
sufficient if by mark, 82. 

initials, ib* 
feigned name, ib. 

unless fraudulent, ib. 
description without name, ib. 
by hand guided, ib. 

merely touching the pen, ib. 
insufficient if by name of abode, 83. 
date, ib. 

acknowledgment is, ib. 
position of, immaterial, ib. 

if made animo attestandi, 85. 
in presence of testator, must be made, 82, 26. 
testator must be mentally conscious, 87. 
and within view, 87, 88. 

need not actually see, if he might have seen, 87, 
89. 

had ho not been blind, ib. 
seal insufficient, 82. 

to codicil, sets up unattested will, if latter referred to or on 
same paper, 115, 116. 

attestation by wiineM, 

form of, unnecessary, 85. 

one mem. may suffice for distinct clauses, 84. 

distinct sheets, ib. 
win and codicil, ib. 
publication unnecessary, 80. 
as to personal estate, 98. 

no ceremonial required, ib. 

formality begun, loft incomplete, inyalidates will, 101. 
as to freeholds pur autre yie, 98. 
as to copyholds, 100. 

stnee 1 Ftc<. c. 26, 

same for all kinds of property, 105, 107. 

alterations made by the statute, 107, 113. 
signalure of testator, 

sufficient if made as before the statute, 77—79. 
must be near the end, and not just above the dispositive pavt, 105, 
107. 

acknowledgment of, witnesses must be present at the same time, 108. 

must be enabled to see the signature, ib. 
need not know it is a will, ib. 
must be before subscription by either witness, 109. 
may be by gestures, 108. 

of former signature, suffices on re-execution, 109. 
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EXECUTION OF milj^-egnUnued, 
since 1 Vid. c. 26— continued. 

' two untneeaea must attest and subscribe, 105, 109. 

not required to bo credible. 111. 

subscription by, sufficient if according to old law, 82,109. 
attestation, form of unnecessary, 109. 
publication is not required, ii. 859. 
duo execution presumed, if ex facie proper, 85. 

notwithstanding doubtful evidence, 86. 
but not against poritiye contrary evidence, 86, 89. 
defective, when supplied by reference, 114. 

reference to will or codicil does not set up unexecuted documents, 118. 

unless there is no duly executed document, ib. 
of appointment by will since 1 Viet. c. 26, s. 10, same as of wills, 688,31, n. 
See Incorpobation. 

EXECUTOES, 

witness to wUl competent to be, 73, 74. 
not entitled virtute officii to undisposod-of personalty, 571, n. 
except against the Crown, ib. 

not entitled as against Crown, if the wUl makes them trustees, 63, 571, n. 
deviso to, with direction to pay debts, charges the debts on the land, ii. 595. 
See Charge. 

and gives them the fee, ii. 269. 
mere charge of debts does not enable them to seU, ii. 590, n. 
except by statute, ib. 

take, what is given them, as part of their testator’s estate, ii. 120. 

but not if expressly given for their own benefit, ii. 119. 
may mean neanf of kin, ii. 114, but see ii. 117. 
not whore assigns” is superaddod, ii. 115. 
nor imder gift to “ executors whom A. may appoint,” ii. 117. 

See Fersonai. Eefresentattvxs. 

devise to A. and his, gives a fee, ii. 275. 

whether, under beneficial gilt to, they take as a class, 342. See IiApse. 
real estate not excluded from gift on account of donee being executor, 729 
—731. 


EXECTJTOEY DEVISE, 

is a future estate incapable of operating as a remainder, 864. 
not preceded by freehold created by same will, ib. 
or which, if so preceded, either 

(1) leaves a gap after the preceding estate, 865. 
or (2) defeats it, wholly or in part, ib. 

e. g. cuts down fee to life estate, 867. 

introduces life estate to anothmr leaving fee otherwise 
intact, ib. 

is not generally dependent on continuation of preceding estate, 873. 

may therefore be void for remoteness where remainder, in event, would 
be valid, 254, 255, 262, 880. 

unless subsequent to estate tail, 254, see 259, 260. 
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EXECUTOEY DEVISE— continued. 

limitation in terms a contingent remainder may, by events in testator’s 
lifetime, become, 874. ^ 

but not by events subsequent to testator’s death, 877. 
by events subsequent to testator’s death, become a contingent 
remainder, 876, 876. 

effect where one of several concurrent contingent remainders is subject to 
executory devise, 876. 

executory limitation which is to supersede a contingent remainder is not 
involved in its destruction, aemh., 877. 
no merger by union of defeasible fee and gift over in the same person, ib. 
raised by implication, ii. 482. 

all future gifts of personal estate are executory bequests, 879. 

chattels recoverable at law or in equity by ulterior legatee, ib. 
from representatives or creditors of tenant for life, ib., 880. 
actual delivery of specific chattels decreed in equity, 879. 
prior legatee compelled to give an inventory, 879, 880. 
but not security, unless danger of loss, 880. 

creditors of bankrupt tenant for life cannot seize chattels vested in 
trustees, ib. 

but where the life tenant has the legal title, gw., ib. 
there can bo no limitations of consumable articles, ib. 

but this rule does not apply to a gift of stock in trade, 881. 

nor if enjoyment in specie by tenant for life is not intended, ib. 
how affected by failure of original gift which it was to defeat, ii. 828. 
how failure of, affects original gift, ii. 833. 

See Divestinq—Gift over. 

EXECUTOEY INTEEEST, 

is devisable, if transmissible, 47, 48. 

(quasi-remainder of personalty) not accelerated by failure, lapse, or revo¬ 
cation of previous interest, semb., 675, 676. 

unless limited to go with remainder of real estate, ib. See Accelera¬ 
tion. 

EXECUTOEY LIMITATIONS, 

construction of, whether precedent or subsequent to estate tail, 269, 260. 
may be void, where a remainder would be good, 264. 

EXECUTOEY TEUST, 

what is, ii. 344, 352—355. 

for heirs of the body, not subject to rule in Shelley's cose, ii. 344. 
effect towards creating, of direction 

for limitation to trustees to preserve, ib. ' 

for sale of part of lands and to settle rest without power to bar enteul, 
ii. 346. 

(implied) that land in question i^all go with other (settled) landt ii. 349. 
that land shall go with inalienable dignity settled on A. and the heirs 
of his body, ib. n. 

for limitation of life estate without impeachment,, ib. 
for settlement as counsel should advise, ii. 346, 361. 
for limitation to separate use, ib. 

for purchase of land and settlement on A. and his issue, A. and his sons 
to take the interim dividends, ii. 346. 
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EXECUTOEY TEUST—awiftnttcef. 

effect towards creating, of direction— cwtiinued. 

, . for purchase and settlement on A. and his heirs and successors in 
the male line, the estate never to go out of the family, ii. 347. 
distinction where land to he purchased is devised directly, 
ii. 347, 348, and qu. 

where estate by purchase to the issue would be too 
remote, ii. 351. 

distinction whether settlement is directed on issue or heirs of 
body, ii. 349, 333. 

distinction between marriage articles and wills, ii. 352. 

between brief informal words and technical terms, with 
particular directions superadded, ii. 354. 

for trust during minority of A. to continue until a proper entail 
bo made by him, ii. 330. 
for parent to have power to charge, ii. 352. 
to be entailed on tho male hoirs of A., ii. 351. 
to convoy, ii. 355, 382. 

to settle on A. for life with remainder to tho heirs of his body, 
ii. 353, 354. 
for strict entail, ii. 354. 

what limitations and provisions are authorized by, ii. 344, 345 n. (e), 355. 

Ste Strict Settlement. 

directing settlement on A. for life, remainder to first and other sons of par¬ 
ticular marriage in tail, and in default of issue over, authorizes limitation 
of remainder in tail to A., ii. 483. 

cross-remainders more readily raised under, than in direct devises, ii. 553. 
express direction to limit cross-remainders does not exclude implied cross- 
remainders in another event, ii. 541, 542. 

not created bv direction that chattels shall go along with realty as for as 
law will allow, ii. 678. 

created by request to legatee of chattels to give effect to testator’s wishes, 
ii. 678, 579. 

See Convey—Cross Executory Limitations—Chattel. 
EXEMPTION. See Exoneration—Substituted Legacy. 

EXILE, wife of, may dispose by will, 40. 

EXONEEATION, 

Eight to, of Sfecific Legatee or Devisee of Incumbered Property 

IN SEVERAL OASES OF, 

mortgaged lands before Locke King’s Act, ii. 631. (As to the Act, 
vid. inf.) 

chattels, ii. 631, 632. 

X. specific money fund, ii. 632. 

leaseholds in respect of arrears of head-rent, ii. 631. 

of renewal fines due at testator’s death, ii. 632, 633. 
of covenant to build, ib., aed qu. 
not in respect of dilapidations, ib. 

shares in company, in respect of calls due at testator’s death, ii. 633. 
not in respect of subsequent calls, ib. 

unless the shares are given for life, and then over, ib., aed qu . 
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EXONERATION — continued. 

Bight to, of Specific Legatee or Devisee, &c. — continued, 
out of what funde^ 

1. General personal estate, ii. 635. 

2. Lands devised in trust to pay debts, ib. 

3. Descended lands, ib. 

4. Lands devised charged vath debts, including the mortgaged 

property (if charge ne general), ib. 
not out of specific legacies, ii. 636. 
or devises, ib. 
nor pecuniary legacies, ib. 

the right is not negatived, 

by devise of the mortgaged property to mortgage dobt.ii. 634. 

by apportioning the debt between ^e several parts of mortgaged 
property, ib. 

by trust to sell and pay, ii. 635. 
by devise to A., he paying, ib. 

the right does not exist, 

where the lands have come to the testator ciun onere, 
by descent or devise, ii. 637. 
by purchase, ii. 640. 

unless ho has adopted the debt, ii. 637. (As to which, 
vid. inf.) 

where charge is a provision by way of settlement, notwithstanding 
covenant to pay, ii. 644, 645. 

aecm, where, after mortgaging, lands are settled and settlor 
covenants to pay, ii, 645. 

where money is raised by tenant for life under a power to charge, 
ib. 

effect in such case of intermediate limitations failing, ii. 645, 
646. 

where the testator’s personal estate did not receive a benefit, ii.637. 
but the converse proposition is not true, ii. 645. 

adoptiem of the debt NOT inferred from 

giving a bond or covenant on a transfer, ii. 638. 

apportionment of debt among co-owners of mortgaged estate, ib. 

creating new equity of redemption, ib. 

raising rate of interest, ib. 

further advance to pay arrears of interest, ib. 

charge by testator in his will of hU debts, ii. 639. 

mortgage, to secure debts or legacies, of land devised or descended 
subject to debts, ii. 640. 

covenant, on purchase from mortgagor alone, to pay, or indemnify, 
ib. • 

adoption of the debt is inferred from 

breaking up one mortgage into two, and covenant to pay, ii. 638. 
devisee (with option to supersede trust for debts, by satisfying 
creditors) entering and transferring mortgage with new covenant, 
ii. 639. 

further advance and covenant to pay the whole, ii. 638. 
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EXONERATION—con<iwuceZ. 

Right to, of Specific Legatee ob Devisee, &o.— conitntted. 

€ adoption of the debt is inferred from— contimied. 

covenant with mortgagee, on purchase from mortgagor and mort¬ 
gagee, to pay mortgage debt, ii. 640. 
where debt forms part of tho price, and not merely equity of 
redemption is bought, ii. 641—644. 

Eight of Heih to, out of those funds which are generally Hable to debts 
before descended estates, ii. 637. See Assets. 

As to Mobtgaged Lands since Locke King’s Act, 

stat. 17 & 18 Yict. c. 113 (as to deaths since 1854), ii. 646. 

30 & 31 Viet. o. 69 ( „ „ 1867), ii. 647. 

40 & 41 Viet. c. 34 ( „ „ 1877), ii. 648. 

points decided under the respective Acts, ii. 646—651. 

The Acts now apply 

to copyholds, ii. 646. 

leaseholds (since 1877), 648. 
all equitable charges, ii. 647, 648. 

vendor’s lien, whether purchaser dies testate or intestate, ii. 648. 
notwithstanding direction to pay debts out of residuary real and 

personal or residuary real estate, ii. 649. 

direction to pay in exoneration of general real 
estate, ii. 648. 

unless mortgage debts are distinctly referred 
to, ib. 

direction to pay mortgage debts, if the substi¬ 
tuted fund fails, ii. 649. 

limitations in strict settlement of the mortgaged 
land, ib. 

in favour of Crown, taking personalty for want of kin, ii. 651. ' 
against tho heir, though mortgage made before 1855, ib. 

in favour of residuary legatee, though will made 
before 1855, ib. 

so far as substituted fund is insufficient, ga., ii. 649. 
proportionate liability of several parts mortgaged, though one 
part specifically devised, ii. 649, 650. 
though part is land, and other port chattels personal, ii. 650. 
The Acts do not apply 

to chattels personal, ii. 651. 

to share of money to arise by subsisting trust for sale, ii. 647. 
as against devisee of land subject to general charge of debts and 
legacies, until amount ascertained, ib. 
as against devisee under will made before 1855. .ii. 651. 

OF GENEBAL PEBSONAL ESTATE FBOM PBIHABY LIABILITY TO DEBTS AND 
LEGACIES. 

^ need not be by express words, ii. 652, 653. 
parol evidence inadmissible to shew intention, ii. 653. 

relative amount of debts and personalty, and of realty and personalty, 
immaterial, ib. 

if exoneration-fund fails, remaining funds, expressly exempted, ate 
hable in their proper order, ii. 861. 

but a fimd not included in the express exemption, is first appli¬ 
cable, ii. 682. 
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EXONERATION — continued. 

Not effected aa against the real estate hy 
charge of debts on land, ii. 652. 

dovise on trust to sell and pay debts out of tho proceeds, ib. 
creation of term for pa 3 rnient, ib. 
devise to A. “ he paying,” ib. 

charging land with debts, funeral and testamentary expenses, ii. 654-— 
656. 

charge of debts on land, and express charge of legacies on personal 
estate, ii. 657. 

charge of funeral expenses on land, and apportionment of charges on 
several parts of it, ib. 

whether the legatee be also executor, ii. 661, 662. 

which however favours non-exemption, ii. 661. 
or not, ii. 663. 

and although *‘all the personal estate” (not residue only) be bequeathed, 
ii. 661. 

in favour of next of kin t^ing on failure of bequest, ii. 673. 
by charge of particular debt (without more), ii. 676, 678. 

but as to particular legacy, g^u., ii. 679. 
distinction between charge of debts and legacies, and charge of sums 
to which tho personalty was never subject, ii. 673. 

Effected as against the real estate hy 

charge of debts, and also of funeral and testamentary expenses on land, 
and bequest of *'all the personal estate” (not **residue” only), 
ii. 668. 

devise to sell and pay debts, and add residue of proceeds to personalty, 
ii. 669. 

direction that personalty shall come clear to legatee, ib. 
direction to apply real estate in part payment of debts, ib. 
by making estate A. primary fund, and charging estate B. with any 
deficiency, ib. 

enlarging real estate with debts and legacies, and cumulative force of 
sundry directions in the will {Bootle v. Blundell)^ ii. 670. 

in favour of next of kin, if personalty undisposed of in terms, ii. 673. 
by trust to pay out of realtv particular debts already charged on land, 
ii. 677, 678. 

by imposing on the devisee a personal obligation to pay particular debt, 
ii. 678. 

Partially effended against the reed estate. 

by charging land with specific sum towards payment of debts, ii. 679. 
by creating mixed fund, ii. 626. 

mixed fund crealedhj gift of real and personal estate in tnist to sell 

and apply proceodb for common purposes, ii. 627. 
by gift of roal and personal estate to tnistees, 
with option to sell, and apply ** thetruea estates 
and proceeds” for common purposes, ii. 629. 

mioDedfund not created by gift of real and personal estate in trust to pay 

debts, &c. out of the rents, dividend, &o., 
ii. G2S. 

unless realty and personalty first divided 
into shares, and the rents of each share 
separately disposed of, ii. 630. 
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EXONEEATION— continued. 

Partially effected against the real estate hy creating mixed /un<2—-continued. 

( mixed fund not created by legacies, accompanied by a gift of the ** re¬ 
sidue” of the reu and personal estate, Elliott 
y. Peareleyy 16 Ch. D. 322. 

A» against epecific parte of personalty, 

by mere charge of such parts, ii. 680. 

unless the residue is undisposed of, ii. 681. 

See Assets—Chakge—^MA nsHALLixa. 

EXPLANATOBY WORDS 
control plain terms, 819. 

may vary the effect of a previous ambiguous gift, 852. 

plain gift, see Circuit y. Perry, 23 Beay. 276. 

EXTINGUISHMENT, 

of charge by union of character of mortgagor and mortgagee, presumed 
where indifferent to the mortgagee, 692. 

not if for his benefit to keep it alive, ib. 

e. g. to keep out other charges, 692, 693. 
distinction where inheritance acquired by purchase, 693, n. 

EXTRINSIC EVIDENCE. See Pabol Evidence. 


F. 


FAILURE OF GIFT, 

OF OBioiNAL GIFT, how it affects executory gift over, limited in defeazance 
thereof, ii. 828. 

OF GIFT ovEB, how it affocts the original gift, ii. 835. See Gift oyer. 
FAILURE OF ISSUE, 

gift over on, following a gift to any class of issue, when referable to failure 
of that class, as to personalty, ii. 448. 
as to realty, ii. 459. 

devise of lands in case of, when raises estate tail, 554, ii. 339, 471 et seq. 
devise of remainder or reversion in case of, when held merely a description 
of the reversion, ii. 489. ' 

of testator himself, devise in case of, how construed, ii. 500—504. 
how construed since 1 Viet. c. 26, ii. 494, 532. 

See Default of Issue—Die without Is^^. 

FAL8A^ DEMONSTRATIO NON NOCET, meaning and application of the 
maxim, 784 et seq. See Description. 

» FAMILY.” 

is not a technical word, ii. 96. 
gift to, held void on the context, ii. 90, 91, see 97. 
of real estate to, means heir, 91, 92, 93. 

or heir apparent, ii. 93. 
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FAMILY,”— continued^ 

gift to, of real estate with words *' successiyely according to seniority,” held 

to mean heirs of the body, ii. 93. ^ 

to A. and his family, gives A. the fee, ii. 274. 
of personal estate, means children, ii. 96, and see 9d. 

exclusive of husband, wife, collaterals, re¬ 
mote issue, ib. 

explained by context to mean descendants, 

11. 97. 

next of kin, ii. 95. 

to A. and his family, children take concurrently 
with A., ii. 97. 

combined, of real nnd personal estate, may mean heir and next of 

kin respectively, ii. 95. 

with words of distribution as to both, 
construed descendants, ii. 94. 

children, ii. 95. 

simpliciter, creates joint tenancy, ii. 254, n. 
gift to “ younger branches of,” how construed, ii. 98. 

** nearest,” held to mean heir, ii. 93. 


FAMILIES, bequest for specified, according to their need, not charitable, 209. 


“FAEM,” 

gift of, os entire subject, restrictive words of tenure, &c. rejected, 786. 
includes houses, lands, &c. of every tenure, 784, 670. 


FEE-SIMPLE, 

what words create, 

JBe/ore 1 Viet. c. 26. 

devise of lands, &o., without words of limitation, did not give, ii. 267. 
1. indefinite devise enlarged to, by direction to devisee to pay a gross 
sum, ii. 268. 


though charge is future or contingent, ib. 
by direction to devisee to pay annual sum, ii. 270. 
by direction to devisee executor to pay debts, ii. 269. 
not enlarged by charge on land merely, ii. 269, 270. 
estate expressly or constructively for life or in tail not enlarged by 
direction to pay, ii. 269. 

2. indefinite devise enlarged to, by gift over on death under given age, 
ii. 271. 

or on second marriage, ii. 272. 

though devise over is for life only, ii. 271. 

implied, ii. 271, n. 

or another contingency added, ii. 271. 
or prior estate is contingent, ii. 271, n. 
enlarged to, by substitutional gift in fee, ii. 286. 
not enlarged to, by devise over on event unconnected with death of 
prior devisee, ii. 272. 

by gift over on death without heirs of the body at the death, 
ii. 521, 522. 

indefinite devise in derogation of previous devise in fee does not create, 
ii. 272. 


although previous devise be wholly revoked, ii. 273. 
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FEE-SIMPLE, what words create— continued. 

Before 1 Viet. c. 26—continued. 

3., deyise to trustees in fee, in trust for one indefinitely, giyes him the, 
ii. 273. 

notwithstanding altematiye or defeating trusts in event which 
fails, ib. 

but not where indefinite trust is one of a series concluding 
with fee, ib. 

deyise to trustees indefinitely, in trust for one in fee, gives trustees the, 
ii. 273. 

implied from trust during minority without further gift, ii. 274, 
and see i. 547, 548. 

4. created by devise to A. and his lawful heirs, ii. 325. 
by devise “ in fee,” ii. 274. 

to A. and his executors, ii. 275. 

and other informal words of limitation, ii. 274, 
275. 

created by devise of ** estate ” or ** estates,” ii. 275. 
though used with words of locality, ii. 276. 
or occupancy, ib. 

used in another devise giving express life estate, ii. 277. . 

or express estate in fee, ii. 278. 
followed by “ viz. land, &c. in Y.,” ii. 276, 280. 
several of foregoing circumstances concur, ii. 278. 
but not unless the word occurs in the dispositive part, ii. 279. 
o.g. in an introductory clause, ii. 280.' 

nor by devise of estate” to A. for life, and afterwards the **said 
lands,” or ” tho same” to B., ii. 281, 282. 

nor where there are successive limitations of ** estate,” ii. 282. 
created by devise of “property,” “real effects,” “inheritance,” &c., 

ii. 283. 

“ remainder,” “ reversion,” ii. 284. 

but not by “ residue and remainder,” ii. 285.- 
“ all right and title,” ib. 

“ part,” “ share,” where devise is of testator’sown 
“ part,” &o., ib. 
otherwise not, ib. 

created by exception of port out of a devise in fee, ib. 

by clause against alienation, though void, ii. 286. 
not created by devise of “ hereditaments,” ii. 284. 

“ perpetual advowson,” “ manor,” ii. 286. 
share in New Bivar Company, ib. 

Since 1 Fi'cf. c. 26. 

indefinite devise confers, ii. 286. 

<. contrary intention not shown by giving devisee a i^dal power of 
anointment, ib. ^ 

nor by using words of limitation in another gift, ib. 
unless both gifts are of the same land, ib. 

Act does not apply to gift of interest created de novo, as, annuity, ii. 287. 

implied in A. from devise to testator*s heir if A. dies without issue, 
aemb., 561. 

cat dotvn to estate tail, 554, ii. 328, 447. See Estate Tail. 
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FEE-SIMPLE, what words create— continued. 

not cut down by ambiguous terms, 479, ii. 556, 29 Beav. 358. See DiyxsTlNG. 

by charge of annuity to bo increased at death of ^evisee, 
ii. 283. 

See Cestui que Trust—^Equitable Interest—^Estate Tail. 

FEE-SIMPLE CONDITIONAL, created in non-entailable land, or in personal 
inheritance, by words creative of estate tail in freeholds, ii. 286. 

FEE-SIMPLE DEFEASIBLE, 

is subject to dower and curtesy, 878. 

unless issue of the marriage could never inherit, ib. 
does not merge by meeting in same person with the estate limited in de¬ 
feasance thereoi, 877. 

FELO DE SB. 

competent to make will of realty, 43, 44. 
and now of personalty, 44. 

FELON, 

competent to make will, subject to statutory charges, semb.^ 44. 
formerly incompetent to make a will of realty or personalty, 42, 43. 

except as executor, 43, n. 
may bo witness to a will since 1 Yict. c. 26.. 111. 

FEME COVBBTE, 

incompetent to make a will, 38, 39. 

to dispose of legal estate in lands, except under power, 39, 
to raise case of election, by will, against husband, 446. 
to re-convert property constructively converted, 598. 
will of, not setup by mere cesser of coverture, 41. 

competent to make will of equitable interests under ante-nuptial contract, 39. 

of separate estate, ib. 

of savings and produce of separate estate, ib. 
of savings of separate maintenance, 40. 
pin-money, yw., ib. 

of earnings made separate estate by implication, 
39, n. 

under Married Women’s Property Act, 
1870, ib. 

when hxisband banished for life, 40. 

for term of years, 40,41. 

ift personalty, by assent of husband, 39. 
to revoke will by writing, 39, n. 
to take xmder husband’s will, 76. 
general power of appointment executed by will of, 687. 
next of ^ of, trust for, exclusive of her husband, does not vest in Jier, ii. 769. 
surrender of copyholds to use of will of, not supplied by 55 Geo. 3, o. 192, 
57. 

See Husband and Wife—Wife. 


FEOFFMENT without livery, revoked will before 1838.. 165. 
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FIEST HEIR MALE, 

devise to A. for life remainder to his, creates estate tail in A., ii. 326. 
to, without gift to ancestor, construction of, ii. 70. 

FIEST (or SECOND, &o.) SON, 

gift to, applies primarily to the first (or second) by birth, ii. 213. 

primary meaning excluded if the firstborn is dead at date of will, ib. 
by context, as oldest ‘*for the time being,** “if second becomes 
eldest,” &c., ib. 

moans son answering description at date of will (if any), ib. 

and if he subsequently dies the gift lapses, ib. 
unless given over, ii. 214. 

if no such son at date of will, means first at to8tator*8 death, or 
afterwards bom, ib. 

son bom after will, and dpng before testator, is not 
reckoned, ib. 

to “seventh child of A., or younp^st in case he should not have a 
seventh living,” held (the seventh having died) that the tenth, being 
youngest, took, ii. 215. 

a p^t to second, third and other, &c., sons (omitting “first”) includes the 
first, ib. 

See Exception. 

FIXED PROPERTY, is governed by lex loci, 1. 

FIXTURES, 

tenant’s, not within 0 Geo. 2, c. 86 (Charities), 226. 
generally pass by gift of the house, 757, n. 

FORECLOSURE, 

after will, legal estate in mortgage lands passed by old law in tmst for the 
heir, 51, 706. 

notwithstanding, estate held, on context, to pass as mortgaged lands, 707. 
FOREIGN CHARITY, Court will not frame a scheme for, 249. 

FOREIGN LAW, how ascertained, 5. 

FOREIGN PROBATE, conclusive of will of domiciled foreigner, quoad move¬ 
ables, 5. 

“ FOR EVER,” not inconsistent with an estate tail, 485, n., ii. 328, 391. 
FORFEITURE, 

for treason and felony, abolished, 43. 

is not, compensation is, the principle, in election, 445. 

See Escheat. 

FORM OF WILL, 

contingent, 16 See Contingent Will. 
joiht, 17 See Joint Will. 
separate wills of distinct properties, 18. 
may be in pencil, ib. 

with blanks, ib. 

in form of agreement, 19. 

assignment of bond, 24. 
bUI of exchange, ib. 
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FORM OP W lljLi-^onUhued. 
xnaj be in form of cheque, 24. 

deed, 18, 20, 21, 25. 
deed and will, 19. 
letter, ib. 

marriage articles, ib. 
power of attorney, 20. 
promissory note, ib. 
receipt, ib. 

but not if intended to operate immediately, 22,23,25. 
or if registered as a deed, 24. 

although actual enjoyment postponed, 26. 

“ FORTUNE,” may include real estate, ii. 406, see i. 742. 

“FOR WANT OF,” objects of prior particular devise, means “remainder,” 
800. 

FRANCE, 

law of, as to acquiring foreign domicile, 4. 

French domicile, 6, n. 
testamentary powor in, 5, n. 

FRAUD, 

in obtaining a will of personalty, cognisable only in Probate Division, 27. 
nature of, necessary to invalidato a will, 35, 36, n. 
conveyance void at law for, no revocation, 107. 
contra if void only in equity, ib. 

parol evidence admissible to support or repel a charge of, 415. 
PREEBENCn, held barred by devise since 1 Viet. c. 26.. .00, 61. 
FREEHOLDS, pur autre vie —See Autre Vie. 

FRIENDS AND RELATIONS, gift to, goes to statutory next of kin, ii. 120, n. 
“ FROM AND AFTER,” 

gift from and after previous interest does not postpone vesting, 806. 

held to prevent further suspense of 
vesting, 816. 

a given day, in computing time, the day is omitted, ii. 4. 

“ FUNDS, THE,” meaning of, 770, n. 

“ FURNITURE,” what passes by gift of, 757, n. 

** FURTHER,” effect of, in assimilating several devises, 491. See 7 H. L. Ca. 
728. 

FUTURE ESTATE, 

devise of, in lands, does not include intermediate rents, 651. 
whether the devise is specific or residuary, 652. 

iml flaa joined in same gift with general personal estate, 653. 

FUTURE EVENT, words importing, when they include past event, ii. 181, 
183, 222, 781. 

J.—VOL. II. 3 O . 
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GAVEL'KIND, 

devise to “ heir” of lands in, gives them to the heir at common lavr, 
ii, 75, n., 78. 

heirs in, tako by devise of common lavr lands expressly to them, ii. 76. 

GBNEEAL AND PAETICULAE INTENTION, doctrine of, ii. 484. 

GENEEAL BEQUEST OF PEESONALTY, 
effect of, 725. 
on powerBi 

before 1 Viet. c. 26, s. 27. 

power was not executed by, 678. 

nor by general legacy in amount equal to the sub¬ 
ject of the power, though testator had no other 
property, 679. 

contra, if bequest was specific in form, 680. 

or referred to the subject of the power, 679, 680. 
if testatrix was f. c. not proved to possess separate 
estate at the date of her will, 678, 679. 

since 1 Yict. c. 26, s. 27. 

general power executed by, 682. 

by pecuniary legacy, 683. 
by direction to pay debts, ib. 
although testator thereby derogates from his own previous 
settlement, Ee Clark'a Estate, 14 Ch. D. 422. 
but not a power of revocation, imless will otherwise 
inoperative, 683. 

carries unappointed and iU-appointed parts, ib. 

and if residuary gift fails, the testator’s next of kin 
take, 686. 

whether the residue is given to trustees or not, 
Ee Pinede's Settlement, 12 Ch. D. 667. 
and although testatrix be coverte, ib. 
s. 27 applies to wills of married women, 687. 
special power is not within s. 27...688. 

but power may be general though only testamentary, 682. 
See Eesidvaby Bequest—Genebaii Devise op Eeaety. 

GENEEAL DEVISE OF EEALTY, 

not sufficient to raise a case of election, 453. 

B^obe statute 1 ViCT. c. 26. 

As to specific devises failing hy lapse, &c. 

in its nature specific, 645, and see ii. 623, n. 
did not include lapsed specific devise, 646. 

nor one void ab initio, aemb., 647. 
nor intermediate rents, if the general or residuary 
devise was in future, 652, 653. 

^ unless joined with personalty, 653. 
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GENEEAL DEVISE OP EEALTY— 

Befobe statute 1 ViCT. C. 26 — continued^ 

Aa to apecijic devises failing hy lapses &c. —continued. 

included contingent interest undisposed of in specific devise 647. 
partial interest undisposed of, as, a reversion, ib. 
although same person was residuary devisee and particular 
devisee, 649. 
alternative fee, 648. 

unless in terms devised to the heir, 649. 
reversion ponding alternative contingencies, 650. 
intermediate rents of land specifically devised in futuro, 
651, 652. 

Reversions, 

general devise of lands and hereditaments included reversion, 653. 

of ^nds “not settled,” included reversion in settled 
lands, 654. 

of lands not “ before disposed of,” included reversion in 
lands before devised for particular estate, 055. ■ 

notwithstanding ambiguous description of subject, ib. 

some inappropriate limitations, 656. 
and although testator had other real estate, 658— 
663. 

did not include reversion if none of the limitations applicable, 
semb., 663. 

Copyholds, 

included in general devise of land, if surrendered to use of will, 663. 
not included, before 55 Geo. 3, c. 192, if unsurrendered, ib. 
although will not attested to pass freeholds, 664. 

but if testator had no freeholds, surrender supplied in equity 
in favour of creditors, or wife, or children otherwise unpro¬ 
vided for, 663, 664. 

but not for grandchildren, unless testator in loco parentis, 
664. * 


included, though unsurrendered, by devise for payment of debts, where 
freeholds insufficient, 666. 

since 55 Goo. 3, c. 192, included with freeholds, without surrender, ib. 
notwithstanding ambiguous enumeration of particulars, 665. 

some inappropriate limitations, ib. 
unless will executed prior to that statute, 666. 
equitable interests not included before same statute, 665. 
contra after the statute, semb,, ib. 

included (before 55 Goo. 3, c. 192), in general devise of “ copyholds,” 
unless expressly restricted to surrendered copyholds, ib. 
whether so restricted by words “ which I have surren¬ 
dered,” qu., 667. • 

. not thereby restricted if no copyholds actually sur¬ 

rendered, ib. 

Leaseholds, 


not included in general devise 

of “lands” or “ estates,” unless at date of will (67J.), testator had 
no freeholds, 668. 

although will not duly executed to pass freeholds, ib. 
effect of words of limitation adapted to chattels, ib. 

3 o 2 
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QENERAIj devise of realty— continued. 

Before statute 1 Vict. c. 26— continued. 

Eeaaeholda —continued. 

included in general devise of ” land subject to ground rents,” 669. 

“ real estate for ever or otherwise accord¬ 
ing to tenure,” 669, 670. 
land of stated quantity, if freeholds in- 
suflicient, 671. 

“ land of which I am now possessed,” 
671, sed qu. 

land and/arms, where held with freeholds 
as part of an entire farm, 670. 

“ land, mines and rents** 671. 
by charge exceeding value of freeholds, 670. 
if testator has no freeholds, 672. 

although he has copyholds, semh.f ib. 
rule applicable to copyholds distributable by custom as personalty, 669. 
rule not applicable to estate pur autre vie, 671. 

held inapplicable to leasehold tithes, ib., sed qu. 
leasehold house misdescribed as “freehold”—tho word rejected, 672, 
676. 

Powers, 

executed by general devise, if at date of will testator had no real estate 
of his own, 676. 

or if testatrix was f. c. not shown to have separate real estate, 677. 
secus if there were other real estate, ib. 
although description too extensive, ib. 
whore the power and the deviso included estates A. andB., but testator 
had an interest in A., the power over B. only was executed, 678. 
same rule in case of undivided moieties of ono estate, ib. 

general words sufficient to carry real estate are not necessarily sufficient 
to execute power, 677. 

Since 1 Vict. c. 26, ss. 24, 25, 26, 27. 

includes all lands which testator has at his death, 650, 326. 
lapsed and void devises, 650. 

although tho general or residuary devise is of “ lands 
not hereinbefore devised,” ib. 
or residuary devisee for life is specific devisee in 
fee, ib. 

does not include lapsed share of residue, 651. 
nor estate clearly intended to be omitted, ib. 
nor intermediate rents where devise is in future, 653. 
deviso of particular residue is not within s. 25, ib. 

, leaseholds and copyholds included with freeholds in general devise of 
land, 672, 665.. 

leaseholds included in devise of “ lands at A. and other real estate ” 
to uses in strict settlement, 673. 
contra where intention appeared that personalty should bo 
excluded, and pass by another disposition, 674. 

leaseholds included with freeholds in devise of “ real eatoete at A.,” 
675. 

executes a general power (s. 27), 682. 
notwithstanding s. 24 .. 687. 
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GENERAL DEVISE OF REALTY— 

Since 1 Vict. c. 26, ss. 24, 25, 26, 27—coniinMcd. 

executes a general power— continued. , 

but not a power of revocation and new appointment, unless will 
otherwise inoperative, 683. 

power may bo general though only testamentary, 682. 
carries unappointed and ill-appointed parts, 683. 

and if the general devise lapses, the subject of the power de¬ 
volves os the estate of the donecy Be Fan Hagan, 16 Ch. 
D. 18. 

s. 27 does not apply to particular residue, 686. 

to special powers, 688. 
appHes to wills of married women, 687. 

effect of, on mortgage or trust estates, 693. See MobtoAQEE and 
Tbustee. 

will not pass the mortgage money, 689. 

See Power — General Bequest of Personalty. 

GENERAL PERSONAL ESTATE, 

held to pass hy the words — 

“effects,” “goods,” “ chattels,” 751. 

“ goods and chattels, except plate and legacies,” 755. 

“ other effects, money excepted,” 756. 

“ other effects,” 758, 759. 

“ wines and property,” 758. 

“moveables” (pure personalty), 755. 

“ residue,” 761. See Residue. 

“money,” 768. /?ee Money. 
other informal words, 775. 

held on context not to pass hy the worda — 

V and all things not before bequeathed,” 751. 

“ effects,” 752. 

.“ goods,” ib. 

“ whatever I have or shall have at my death,” 753, 754. 

“ goods and wearing apparel, except gold watch,” 754. 
instances of restrictive effect caused by the context, 759, n. (m). 
construction of gif Is of, generally — 

comprehensive words not restricted by ambiguous context, 760. 
effect of pecuniary or specific legacy to same person, 751, 752. 

. of particular bequests to others following the general one, 753. 

of a distinct residuary gift, 760. 

general words not restrained by subsequent defective enumeraiion with 
or without “ viz.”, 755, 759, but see 753. 
force of exception, to give words their most comprehensive sense, 755, 756. 
goods in a specified pface, effect of gift of, 754, n., 756, n., 758, n. 

“ other effects,” when restricted to effects ejusdem generis, 751, 754, n. 
when not, 754, n. 

distinction whether general terms precede or follow particular terms, 
754, 755, 759. 

GENERAL WORDS, real estate passes by what, 716 et seq. See Real 
Estate. 
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GIFT OVER, 

in defeasance of a Tested estate, strictly construed, 479. 

, raised by implication, ii. 482. 

takes effect where preceding estate never arises, ii. 828. 

where preceding gift is to son, erroneously supposed to be en ventre, 
with gift over on his death under age, ib. 
although another child is afterwards bom, ii. 829. 
where gift over is on, non-performance of condition by primary devisee 
who predeceases testator, ii. 831. 
where preceding devise fails under 9 Geo. 2, c. 36.. ii. 832. 

does not take effect if the preceding estate becomes indefeasible quoad 
the event provided for, but fails by lapse, ii. 833. 
this rule applies also whore preceding gift is to a class, ii. 834. 
failure of, leaves preceding gift absolute, ii. 836. 

unless failure is caused by lapse, ib. 

“ in default of issue,” after a gift to children. See Default of Issue. 

“in case of death,” coupled, or not, with a contingency, ii. 752, 761. tSee 
Death. 

in case of death before legacy is “ payable,” or “ vested,” ii. 799, 809. See 
Payable-Vested. 

in case of death before becoming “ entitled,” ii. 811. See Entitled. 
in case of death before “receiving,” ii. 812. See Received. 

in case of death without “leaving” children, ii. 823. See Die without 
LEAVING ChILDBEN. 

“ as if previous devisee or legatee were dead,” is void if his estate would 
not cease by his death, ii. 21. 

unless he is tenant in tail, in which case “ without issue” will be sup¬ 
plied, ii. 20, 22. 

in case prior charitable gift is void, is valid, 250. 

See Diverting. 

“GOODS,” 

includes general personal estate, 751. 
in a specified place, gift of, 754, n. 

GOODWILL AND PLANT, what included in, 758, n. 

GRANDCHILDREN, 

not included in gifts to children, ii. 147—150. 

but may bo so if at date of will the existence of a child was impossible, 
semb., ii. 148. 

unless a contrary intention appears by the context, 150. 

“ GROUND RENT ” held to include reversion in fee, 79T, See Rents. 

1 

GUARDIANS, infant has now no power to appoint by will, 44, see 33. 
GUARDIANSHIP, 

not determined by marriage of infant, 33, 34. 
of infant copyholder, lord’s right to, 34. 


PDF Compressor Pro 


INDEX. 


m 


HALF-BLOOD, 


H. 


relations by, are included in gifts to next of kin, relations, ii. 124. 
to brothers or sisters, ii. 154. 
to nephews and nieces, &c., ib. 


HAVING- CBnnjDEEN. See Die wiTHOirr havino Children. 


HEIE, 

not to be disinherited without express words or necessary implication, 532, 
ii. 840. 

not presumed cognizant of contents of his ancestor’s wiU, ii. 13. 
parol promise by, to hold as trustee, enforced, 415. 
formerly took by descent, notwithstanding deyise to him, 74. 

unless the devise broke the descent, 75. , 

now takes under the -will, ib. 

of copyholds, formerly competent to devise before admittance, 69. 
resulting trust for. See Besulting Trttst. 

undisposed-of interest in proceeds of sale of real estate, goes to, 619. See 
Conversion. 

rents released from accumulation by Thollusson Act, devolve to, as per¬ 
sonalty, 312, 313. 

estate of, pending contingent gift to minor at 21, ceases by death of minor 
under 21, whore there is a gift over, 583. 
when put to election. See Election. 

Scotch, when put to election, ib. 

not excluded from share of personalty under English intestacy, 9. 
when entitied under gift to “ family,” ii. 91. 

“nearest family,” ii. 93. 

“ next of kin by way of heirship,” ii. 111. 

HEIB OF THE FAMILY, hold sufficiently definite, ii. 71, n. 

HEIBS (or HEIR), gift to, without gift to ancestor, 

applies to heir-at-law at the ancestor’s death, ii. 61. 
to heir (sing.) includes sevoral persons co-heirs, ii. 69. 

unless one individual indicated (“first mole heir”), ii. 70. 
to heirs (plur.) carries/ee-«tmp?c before 1838, ii. 61. 
but as to heir (sing.), qu., ii. 62. 

of particular name or sex, devisee must answer whole description, ii. 65. 
unless context designates a person who is not heir, ii. 75—77. 
as, gift of common-law or customary lands expressly to heir by 
custom, ii. 75, 76, 

heir explained to mean the devisee, ii. 76, 82, n. 
next heir explained to mean the next male if the heir is a 
female, ii. 76. 

but gift to “ right heir except my son ” hold void, sed qu., li. 77. 
does not apply to person whose ancestor is alive, ii. 71. 

unless context show that heir apparent or presumptive is 
intended, ii. 71—76. 

gift to heir ex^ p. matemi, heir general not excluded if he answers 
description, ii. 77. 

heirs” eaplained by context to mean children, ii. 85. 
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HEIBS (or HEIB), gift to, without gift to ancestor— continued. 

How affected hy nature of property giveUy 

,cuatomarylandSy gift of, to heir simpliciter, means heir-at-law, ii. 75, n., 
78. 

lands descended to testator ex p. matemd., gift of, to heir simpliciter, 
moans heir at law, if descent is broken, ii. 78. 
personalty. 

gift to '*heirs,” or "heir,” prim& facie applies to heir at law, ii. 82, 
83, 84. 

“ heir” (sing.) applies to soyeral persons co-heirs, ii. 84. 
combined with realty, gift of, applies to heir at law, ii. 82, 83. 
Next of kin (by statute) take under substitutionary gift to heirs, 
to prevent lapse, li. 79. 

realty, in same gift, goes to heir at law, ib. 
under gift to heirs, with words of distribution, ii. 80, 81. 

to heirs, with reason assigned, inapplicable to heir at 
law, ii. 81. 

to heirs or next of kin, ib. 

next of kin take in the statutory proportions, ii. 121. 
widow is included, but not husband, ii. 79, n. 
Heferahle to heir at what period. 

generally at the ancestor’s death, whether ancestor bo testator, ii. 61,86. 
or a stranger, ii. 87. 

both in case of real and personal estate, ib. 

and notwithstanding devise of partial interest in same lands to him 
^heir apparent) by another description, ib. 
but not if ho would thus in event take the land, and in the 
same event a power to charge it, ii. 88. 

nor under gift to the person who at a given time shall be '*my 
heir of tho name of A.,” ib. 

See Estate Tail—Implication. 

HEIBS (OB HEIB) OF THE BODY, 

Oift to, without gift to ancesUrr, 

(in plur.) confers estate tail, ii. 62. 

descendible os if limited to the ancestor, ib. 

(in sing.) estate tail not created, semh., ii. 63. 

“male” (or “female”), claiming by purchase, entitled, though not heir 

general, ii. 67. 

and need not claim wholly through males 
(or females), ii. 68. 

claiming by descent, must claim wholly 
through males (or females), ib. 

(in sing.) includes several persons co-heirs, ii. 69. 

unless context shows one person intended (as 
'' “ first, male heir”), ii. 70. 

(in plur.) explained to moan children, ii. 85. 

Gift to, after gift to ancestor, 

(plur.) not controlled by superadded words of limitation} ii. 359, 360. 
ufiless the course of descent is changed, ii. 362. 
nor by words of limitation, and also of modification inconsistent 
with estate tail, ii. 363 ct seq. 
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HEIES (or HEIR) OP THE BODY— con<tiitte«. 

Oi/t to^ after gift to ancestor —continued. 

(plur.) not controlled by superadded words of limitation— continued. 

nor by interposition of estate to preserve contingent remainders, 
ii. 3G1. 

nor by express intention to create strict settlement, ii. 388. 

(plur.) controlled by words of explanation, ii. 382 ot seq. 

(sing.) controlled by superadded words of limitation, ii. 327. 

“ die without,” not restricted by 1 Viet. c. 26, s. 29 .. ii. 533. 

See Estate Tail—^Executory Tbusts—Rule in Shelley’s 
CASE—Strict Settlement. 

HEIRS LAWFULLY BEGOTTEN,” devise to A. and his, creates estate 
tail, ii. 325. 

Sec Lawful Heirs. 

HEIRS MALE,” devise to A. and his, creates estate tail, ii. 324. 

to testator’s, does it create estate tail P ii. GG, n. 

HEIRLOOMS, 

gift of, to go with estate, revoked by revocation of devise of estate, 180. 
mode of limiting, observations upon, ii. 577: see Chattels. 

“ HEREDITAMENTS,” 

include every species of realty, 777. 

devise of, before 1838, without words of limitation, gave life estate, ii. 284. 

** HEREIN,” “ HEREINAFTER,” in a will, do not include reference to a 
codicil, 95, 18G. 

“HEREINAFTER NAMED” does not imply that what is referred to was 
previously written, 90. See Incorporation. 

HERITABLE BOND, 

does not pass by English will, 10, n. 

whether payable in first instance out of Scotch land or English personalty, 
9, 10. 

HOPE, expressions intimating, how far they create a trust, 388. 

HORSES, 

pass under the words goods and chattels, 751, n. 

by gift of buildings and what the buildings contain, 754, n. 

“HOUSE,” 

what passes by devise of, 779. 
is synonymous with “messuage,” sem&., ib. 
gift to the (as object of gift), ii. 91. 

devise to A. and his, gives a fee, ii. 274. , 

“HOUSEHOLD FURNITURE,” or “HOUSEHOLD GOODS,” what passes 
by gift of, 757, n. 

HUSBAND, 

not generally included in bequest to “ family,” ii. 96. 
or to “ relations,” ii. 125. 
or to “heirs,” ii, 70, n. 
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HUSBAND —contin ued. 

is ontitlod to wife’s personal estate, independently of the Statutes of Dis> 
^bution, ii. 125. 

misdescription of legatee as, not necessarily fatal to the gift, ii. 53, n. 
HUSBAND AND WIFE, 

may assign monies to arise under trust for conversion, 603. 
gift to, simply, creates a tenancy by entireties, ii. 251. 
and a third person, under gift to, as joint tenants, husband and wife take 
one moiety only, ib. 
as tenants in common, qu., ii. 252. 
condition providing for separation of, void, ii. 12, n. 
what eatated pasa under limitationa to, 

wife for life, remainder to heirs of body of husband and wife, ii. 341. 
husband and wife for life, remainder to heirs of body of one, ii. ib. 

wife for life, remainder to heirs of her body begotten by husband, 
ii. 343. 

husband and wife for life, remainder to heirs begotten on wife by 
husband, ib, 

husband for life, remainder to heirs of body of wife by husband, ib. 
husband and wife for their lives, remainder to heirs of their bodies, 
ii. 341, 358. 

See Estate Tail. 


I. 


IDIOT, 

incompetent to make will, 34. 

to attest will, aemh.. 111. 


“ IP,” 

in a devise or bequest, creates a contingency, 805, 809, 842. 
unless controlled by context, ib. 

ILLEGITIMATE OHILDBEN, 

not entitled imdor a gift to ** children,” ii. 217. 

notwithstanding division into shares corresponding with actual number 
of children (including illegitimate), ii. 217, 218. 
no legitimate child at date of will, or afterwards, and 
testator himself the putative father, ii. 236. 

eventual absence ef other objects, ii. 219 (contra, 
Fraaer v. Pigott, ii. 237, aed qu.) 
gift to “B. and G., children of A. Tan unmarried 
woman) and every other child of A.,” ii. 220. 
recognition of them by testator, ib. 
recognition by codicil, republisMng will which con¬ 
tained gift to future children, ii. 221. 
recognition by other parts of the same will, ib. (Bag* 
ley V. Mollard, but'see ii. 230.) 
gift to **wi/e and children of A.,” he having only 
. illegitimate chUdron, whom testator had recognized, 
ii. 220, 233, 234. 

gift to children of A., a woman past child-bearing, 
aemb., ii. 223. 
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ILLEGITIMATE CHILDBEN— &}niinued, 

entitled, though called children, if identified by description, and state of 
family at date of will, ii. 221, 227, 238. 
and if reputation of parentage is proved, ii. 217, 24^. 

1. by description excluding legitimate children, 

e. g. to children ‘‘ now living,” there being none legitimate, 
ii. 222. 

to “children ** already horn or hereafter to bo born,” 
ib. 

to testator’s own children and their “ mother” (indicating 
an existing relationship), ii. 235, 236. 
to an unmarried woman until her marriage, and then to 
her children, 222. 

to “children,” or to “the child and children” of the 
late A., who has left none, or only one, legitimate, 
ii. 223, 224, 225. 

to children of A. by B., who are within the prohibited 
degrees, ii. 223. 

since 1 Viet. c. 26, by a bachelor with illegitimate chil¬ 
dren, to his own “ children,” ii. 237. 

whore testator provides for his wife (and shows that he 
expects her to survive him) and for his children by 
" another woman {}Vilkinson y. Adam), ii. 226. 

2. by description including legitimate children in 

(a) dosignatio personarum, 

e.g, to “my four children now living,” two only out of 
four being legitimate, ii. 228. 

to “ said children,” following mft to children (includ¬ 
ing illogitimato) by name, io. 

to “children,” following similar gift, or recital, 
ii. 228, 229. 

but not so as to include any unless previously 
named, ii. 229. 

(b) class, 

if the terms of the will cannot have full effect if con¬ 
fined to legitimate, ii. 230, 234. 

€. y. to “ children, legitimate or illegitimate, of A.” 
ii. 231. 

to “ children of my wife J., whether the marriago is 
valid or not,” ib. 

to “children of my daughter A., wife of B.,” testator 
knowing that the marriage is invalid, ii. 232. 

en ventre, gift to, without reference to the father is valid, ii. 238. 
by a particular man, gift to, void, ii. 239. 

unless the paternity can be assumed, ii. 241. 

or can be established by reputation, qu., 
ii. 242. 

or unless child afterwai^ born and acquires reputation in tes¬ 
tator’s lifetime, semh,, ii. 243. 

hegotUn after testator's death, 

gift to, whether hf reference to father or not, void, ii. 245. 
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ILLEGITIMATE CHILDEEN—cowiinweti. 
begotten after will, before death, 

^ft to, held valid, ii. 246. 

although by reference to father, if reputation acquired iti tes> 
tutor’s lifetiine, ii. 247. 

although combined in same class as children begotten after 
testator’s death, aemb., ib. 

summary of the law on gifts to, ib. 

IMBECILITY, what degree of, invalidates will, 34, 35. 

» IMMEDIATE EXPECTANCY,” entitled in, see Weatcar v. Wedcar, 21 
Beav. 328. 

IMMEDIATE EENTS. See Intermediate Eents. 

IMMOVEABLE PROPEETY, governed by lex loci, 1. 

IMPLICATION, 

nothing contrary to law can be implied, 525, n. 
necessary, what is, 532, ii. 840, n. 
of gift, by recital or aaaumption, 

bj’’ recital (erroneous) that the will contains such gift, 527. 

by legacy sufficient, with amount erroneously stated, to make up a 
certain sum, 528, 529. 

by directions to “the heir” (who is not heir) or to trustees (not devisees), 
which cannot take effect without, 528, 529, 536. 
not, by erroneous recital that the interest exists dehors the will, 525. 
of revocation by recital, 

not by codicil misreciting gift by will, 530. 
not by will misreciting itself, 531. 

unless the recited gift is in ambiguous terms, 531, 532. 
life eatate implied 

in A., from devise to testator’s heir after death of A., 532. 

i. 0 . to the heir apparent or presumptive at date of will, 
533, 534. 

unless there is a residuary devise, 540. 
by devise to residuary devisee after death of A., ib. 

in survivors, by gift to several for life, and after death of survivor, 
over, aemb., 542. 

V life eetede not implied • 

in’A., by devise to stranger after death of A., 532. 

to the heir and a stranger after death of A., 534. 

I to one of several oo-)ieirs after death of A., avmb., 534, 

535. 

by devise of land to A. for life, and after his death, that and 
other land to the heir, 536—540. 

in which case the other land passes immediately to the 
heir, ib. 

by giving A. power to appoint by will, 563. 
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IMFLIOATION— coi^inwd, 

life estate not implied —continued. 

in several, by gift to the survivor of them, 541. 

in survivors, by gift to several during their lives and the iife of the 
survivor, 643. 

ae to personal estate, same test for implying life-estate, substituting **next 
of sin” for “ heir,” 544, 645. 

gift to children implied &om gift to posthumous children, 641. 
fee simple implied, 

in A. at majority, by devise to testator’s heir if A. dies under age, 

aemh., 646. 

by devise in trust for A. during minority, and if he 
dies under age to B. (a stranger), 648. 
but not if a less estate is expressly devised to 
A. at majority, 649. 

in A. (defeasible), by devise to testator’s heir if A. dies without issue, 
semi, since 1 Viet. c. 26. .361. 

from trust for maintenance, &c. during minorities, 647, n. 
in object of power, from power to appoint in fee, 533. 
estate tail implied. See Estate Tail. 
generally, 

gift implied from power of selection or distribution, in favour of objects 
of power, 550. 

from power to appoint to A. or B., in favour of A. and B., 517. 

though there is an express gift if donee dies before testator, 651. 
if the power is testamentary only, objects of implied gift must 
survive donee, 552. 

if relations are objects of the implied gift, they are ascertained 
at death of donee, 553. 

gift not implied if there is a power to select one only of a class, 
oo2, 653. 

nor if there is an express gift in default of appointment, ii. 561. 
qualifications of objects of power not implied in express 
gift in default, 551, 552. 

none in favour of A. by directing B. to settle testator’s affairs, and 
appointing him guardian to A., 547. 

none that equitable is to be co-extensive with legal disposition, 549. 
none in favour of issue of A. by gift over if A. die without issue at his 
death, 555, 661. 

none in favour of children of A. from gift over on death of A. without 
children, 662. 

whether A. be legatee of corpus or only for his life, 563. 
trust for sale implied, 586, 689, ii. 690, n.; see 2 Dr. & Sm. 136. 

See ACCIIUING SlIAHES — CiriLDBEN — CllOSS BeMAINDEBS— 
Estates Tail—Estate fob Life—^Fee Simple—Eesultino 
Tbust—Supplying Wobds. , 

IMPBOBABILITY, 

insufficient reason for rejecting words, 482. 

adding words, 496. 


“IN CASE OP DEATH.” SpeD eath. 
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INCOME, See Accumulation—Conyehsion—Heih—Intebmediate B^ts. 
INCOME-TAX, 

gift fi'ee of taxes includes, 187, n. 

INCONSISTENCY 

between two wills of uncertain date, 174. 

between dispositions in will and codicil, revocation by, 173. See Bevocation. 
in one and same will, reconciled by construction, 478. See BEPUaNANCY. 

INCOEPOEATION of unexecuted will or other document, 
what is, 89 ot seq., 114. 

document must be referred to as then existing, 90, 93. 

reference aided by both documents being on same paper, 
115, 120. 

must then exist in fact, 90. 

must be identified by the reference, ib. 

existence and identity assumed where precisely described, 91. 
probate of, is matter of right, not of necessity, 92. 

distinction where document is signed by legatee undertaking to apply 
legacy, 93, n. 

“IN DEFAULT” of objects of prior particular devise, moans “remainder,” 
800. See DEFAULT OF Issue. 

INDEFINITE DEVISE, before 1 Viet. c. 20, gives life estate only, ii.* 267. 

See Fee-Simple. 

INDEFINITE TEUSTS, 

not void if for charity, 214. See Uncertainty. 

INDIA, law reflating wills in, 13, n. 

INDOESEMENT on a bond held testamentary, 24. 

INFANT, 

domicile of, after death of father, 15. 
is incompetent to devise land, 32. 

since 1 Viet. c. 26, to bequeath personalty, 44. 

to appoint guardians by will, ib. 
to elect to take property unconverted, 698. 
disability of, to make a wiE cannot be dispensed with, 38, 39. 
is competent to exercise power simply collateral, 39, n. 
to take by will, 76. 

to appoint guardian by deed, 33, 44, 45. 

subject to lord's tight to bo guardian of infant 
copyholder, 34. 

mFLUENCE, UNDUE, 
invalidates will, 35, 36, n. 

particular gifts obtained by, may be declared void, 36. 

INFOBMAL documents, when admitted to probate, 98. See Foem of Will. 

“ INHEEIT,” ii. 409, 29 Beav. 358. 
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“ INHEEITANCE,” doTise of, without words of limitation carries foe, ii. 283, 
INITIALS, 

signaturejof testator may bo by, 78. 
of witness may bo by, 82. 

“ IN LIKE MANNER,” see 746, n. 

“ IN MANNER APORESAID,” ib. 

INQUISITION, finding lunatic, lucid interyal may be proved, 36. 

INSANITY, what amounts to, 36, 37. 

INSOLVENCY, gift over in case of, does not require taking the benefit of any 
act, ii. 37. 

INSTRUCTIONS* FOE WILL, 
when proveable as a wiU, 104. 

oral or written, not admissible in evidence, upon construction of will, 410. 
suggestions to persons taking, ii. 849. 

INSTRUMENTS, what, have been held to be testamentary, 16 ot seq. 

INSURANCE, whether trusts for, on lives, contravene the TheUusson Act, 316. 

INTENTION, 

general and particular, doctrine Of, ii. 484. 

parol evidence of, as distinguished from state of facts, not admissible, 429. 

except where two subjects or objects equally answer the description, 
430, 437. 

INTEREST, 

gift of, vests an otherwise contingent legacy, 842. See Vesting. 
charge of debts on lands does not give, ii. 619. 
legatee refunding legacy not liable to pay, 233, n. 

INTERLINEATION. See Alteeation. 

INTERMEDIATE RENTS AND INCOME, 

of lands devised in future, descend to the heir, 651. 
whether the devise be specific or residuary, 652. 
unless joined in one gift with general personal estate, 653. 
of personal residue passes by contingent residuary bequest, 652. 

destination of, until the vesting of executory gift to children, ii. 168. 

IN TERROREM, doctrine, inapplicable to real estate, ii. 49, 59. See Con¬ 
ditions. 

INTESTACY, 

reference to, in a bequest to next of kin, effect of, ii. 109. 
inclination of courts to construe will so as not to create, 851, n. 

INTRODUCTORY WORDS, 

in a wiU, effect of, on the question whether real estate passes, 734. 

on the question whether a fee passes, ii. 267, 280. 
directing payment of debts, charge debts on real estate, ii. 586, 587. 
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INVENTORY, legatee for life of ohattels compellable to giye, to ulterior 
legatee, 879, 880. 

INVESTMENTS, liability of trustees for not making proper, 608. 

IRELAND, 

lands in, not within 9 Geo. 2, c. 36.. .240. 

Thellusson Act does not extend to, 303. 

IRVINGITE ministers, bequest for the benefit of, good, 207. 


ISSUE, 

gift to, by purchase, includes descendants of every degree, ii. 101. 
synonymous with “ descendants,” “ offspring,” ii. 101 and n. 
they take per capita, ii. 101, 102. 
as joint tenants, ii. 101. 

or (with words of severance) tenants in common, ii. 102. 
but gift to, of real estate, which, on the context, is to be kept together, 
creates estate tail, ii. 103. 

descendible as if given to the ancestor in toil, ib. 
confined to children if mentioned with their “ parents,” ib. 

unless thero is a gift over on general failure of 
issue, ii. 104, lOu. 

if issuo of issue is spoken of, ii. 106. 

if the gift is referred to by codicil as a gift to children, 
ib. 

sometimes, by indisoriminato use of words ** issue” and 
“ children,” ib. 

not confined to children by words “ lawfully begotten by A.,” ib. 

unless it be added “ bom within due 
time after death of A.,” ib. 

no estate implied to, from gift over if A. die without issue living at his 
death, 555, 561. 

nor from gift over on death without issue since 1 Viet. c. 26.. .560. 
as to real estate, 

when a word of limitation, ii. 412 et seq. See Estate Tail. 

when they take in remainder under devise to A. and his issue, ii. 414. 

take by purchase under devise to A. for life, remainder to his issue, as 

tenants in common (or with other modification), in 
fee, ii. 424, 439. 

under devise to A. for life, with remainder to his issue 
in fee, if '‘issue” is in the singular, ii. 418, n., 419. 
since 1 Viet. c. 26, under every devise to A. for life, 
remainder to his issue, as tenants in common (or with 
other modification), ii. 439. 

under devise to A. for life, remainder to his issue, if 
issue is explained to mean "children,” "sons,” &c., 
ii. 440. 

explained to mean children, &c. by what con¬ 
text, ii. 440 et seq. See Estate Tail. 
more easily in gift of personal, than of 
real, estate, ii. 442. 

See Children—Die without Issue—Estate Tail—Executobt 

TRUST. 
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ISSUS MALE, gift to, must they claim "Wholly through males, ii. 101, n. 
"ITEM,” force of "word, in a will, 498, n., 832. Also. 


J. 

JEWISH BELIGION, bequest for propagating, valid, 208. 

" JOINT LIVES,” construction of, see 542. 

JOINT TENANCY, 

created by gift to two or more, simply, of real estate, ii. 251. 

" of chattels, money legacies, and residuary personal estate, ii. 252. 
by gift to a cIom, simply, ii. 254. 

to A. and his children, ii. 256. 

to children in remainder, vesting in each at birth, ii. 254. 
but not by conveyance at common law, ib. 

nor by gift to children of a remainder vesting at 
twenty-one, ii. 255. 

by distinct gifts of same lands to tw'o different persons, in foe, 476, 
ii. 256, 287. 

by substitutional gift, though primary gift was in common, ii. 255. 

"to be divided among [several] or their issue,” 
the words of severance apply only to pa¬ 
rents, ib. 

in accruing shares, though original shares held in common, ib. 
by gift connected by word " also” with another gift creating tenancy 
in common, ib. 

by gift to several, in equal eharea, for life, and after death of survivor, 
over, ii. 260. 

or after death of aU, ii. 261. 

but not by gift over at their death, ii. 263. 
no lapee by death, in testator’s lifetime, of one joint tenant, 340, ii. 264. 
nor by revocation, or invalidity, as to one share, ib. 

secuB under appointment, where part appointed to stranger, 
ii. 264, n. 

not created by gift to husband and wife, ii. 251. Bee Entibetzes. 

to "two persons (not being b. and f.) in tail, except as to 
the life estate, ii. 252. 

to first, second, and other sons in tail—which creates 
successive estates, ii. 253. 

to two or more as tenants in common, "with express sur- 
vivonhip, ii. 263, 749, 750. 

to two, and the survivor, and the heirs of such survivor, 
251, n. 

in executing executory trusts, ii. 256. 

JOINT TENANT, 

"will of, void against surviving co-tenant, 46. 

valid, if testator survives, as to personalty, ib. 

and (sinoe 1 Viet. o. 26) as to freeholds of inheritance, ib. 
of copyholds does not bar survivorship, 60, n. 
except "with surrender, 57. 

J.—VOL. II. 3 p 
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JOINT TENANT—co»««tted. 

tloviso to alien and another as (before 1870), effect of, 67 
no lapse by death of one, 340, ii. 264. 

See SuKVTVonsiiir. 

JOINT WILL, 

may bo made by two persons, 17. 

is the separate will of each, ib. 

not proveablo till death of both, if so intended, ib. 

JOINTURE, power to, what estate may bo created thereunder, ii. 31.>. 

JUDGMENT CREDITOR, entitled to prioxity quoad equitable assets, ii. 621, 
and see ii. 584, n. (A'). 

entitled to payment out of propei-ty over which debtor has general power, 
thoixgh not exercised, ii. 021, 622. 


K. 

KIN. See NEXT OF Kin. 

KINDRED, degrees of, traced according to the civil law, ii. 108, n. (r). 
KINGSDOWN’S (LORD) ACT respecting domicUe, 7. 


L. 

LAND, 

devise of, includes houses thereon, 777. 

unless “ house” contrasted with “ land,” ib. 
before 1 Viet. c. 26, gave life estate only, ii. 267. 

did not include leaseholds for years, 667. 
but included life-holds, 671. 
since 1 Viet. c. 26, gives fee-simple, ii. 286. 

includes leaseholds for years, 673. 
is assets for debts, ii. 583. 

*' LANDS NOT SETTLED,” includes unsettled reversion of settled land, 654. 

LAPSE, 

what is, 338. 

not prevented by gift being with words of limitation, ib. 
though gift be of on estate tail (before 1838), ib. 
or legatee is dead at date of will, ib. 

* by declaration that legacy shall not lapse, 339. 
unless there be also words of limitation, ib. 
prevented by substitutionary gift to executors, 340. 
of bequest of debt to debtor, 338, n. 

of contingent legacy, if the event fails, though legatee survive, 340. 
of share of tenant in common dying before testator, ii. 264. 
or if diare be revoked, ib. 
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LAPSE — continued, . - ^ 

of use, by death of seitdn trustee, qu.^ 290. 

of gift by A. to uses of P.’s will, unless devisee survive both A. and B., 340. 
none by death of one joint teiiant, 340, ii. 264. 
by death of one of a class, 341, ii. 204. 

though class bo ascertained by event which happens in tes¬ 
tator’s lifetime, 343. 

gift to executors when construed as a gift to a class, 342. 
to next of kin or relations when so construed, ii. 129, 343. 
of be(]uest to pay creditors, when, 339, n. 
of legal estate, does not affect the beneficial devisee, 344. 
of trust estate does not affect devise of legal estate, ib. 
of devised estate does not affect legacy charged on it, ib. 
of contingent charge, enures for benefit of devisee, 31o. 

so where charge on land fails by death of legatee before time of pay¬ 
ment, 346. 

lapsed legacy given by way of exception out of land goes to the heir, 346,331. 

given by way of charge, on the land, sinks into the land, 346, 
351. 

of gift of personal estate to A. and the heirs of his body, and in default of 
issue to B., by death of A., qu., 351. 

Since 1 Viet, c, 26— 

lapsed or void legacy forming exception out of land devised passes 
under residuary gift, 351. 
forming charge on land sinks in the laud, 332. 
none of estate tail by death of devisee, but goes to issue in tail, ib. 
unless devisee expressly required to survive, 353. 
of gift to child or other issue of testator, if any issue of donee 
survive testator, 352. 

unless donee expressly required to survive, 353. 

Act does not apply if gift bo to children as joint tenants, ib. 
or as a class, ib. 

or if the gift be under a special power with trusts in default 
of appointment, 334. 
contra if the power is general, 333. 
gift saved from lapse by stat. devolves as part of donee’s estate, 334. 
of part of proceeds under trust feyr conversion, for whose benefit enures, 620 
ot seq. See Conteesion. 
how affected by 1 Yict. c. 26.. 643. 

of special power of distribution, partial, by lapse of some of the shares given 
in default, ii. 263, but see ii. 266. 

LAPSED LEGACY, given out of particular fund, falls into residue of fund, 
when, 765. iSee Bebidue. 

LAPSED SPECIFIC DEVISE, 

included in residuary devise since 1 Viet. c. 20.. .630, 331. 
contra, before that statute, 043. 

See Gekeeai. Devise. 

“ LAWFUL HEIRS,” devise to A. and his, creates estate in fee, ii. 323. 

“ LAWFULLY BEGOTTEN,” to A. and his heirs, gives estate tail, ii. 323. 

3p2 
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LEASEHOLD FOE LIVES, passed by general devise of land, before 1 Viet 
c. 26... 671. See Autbe Vie. 

LEASEHOLD FOE YEAES, 

mQ of, is governed by lex loci, 4, n. 

passes, since 1 Viet. c. 26, by general devise of lands, 673. See General 
Devise. 

passes as ** freehold,” where no freehold, 676, 786. 

by words “ residue of my goods,” 751, n. 
held not to pass by words “ all things not before bequeathed,” ib. 
gift of, to go along with freeholds, with provision against vesting in airy 
tenant in tail dying under age, is void, 274, ii. 679. See Chattels. 

specific legatee of, entitled to exoneration from 
arrears of ground rent, ii. 631. 
renewal fines due at testator’s death, ii. 632. 
costs of performing covenant to build, gtt., ib. 
but not the cost of repairs, ib. 


LEASING, 

power of, or restriction on, puts dowross to her election, 459, 460. 
power of, for indofinito torm, vests legal estate in trustees, ii. 299, 

“ LEAVING,” supplied in gift over if legatee “ die without (leaving) issue,” 
486, 487, ii. 499. 

See Die without lhvvinq Children—Die without leaving Issue 
—Estate Tail. 

“ LEFT,” gift of what shall bo (after absolute legacy), void, 362. 

LEGACIES, 

pecuniary, are appointments of a general power under 1 Viet. c. 26, s. 27, 
683. 

additional, construction of gift of, 185. 
substitutional, ib. 

charge of, on land by will, formerly included legacies given by unattested 
codicil, 94. 

charge of, on real estate, by what words effected, ii. 602. 

generally includes annuities, ii. 609. 

See Charge—Codicil—General Bequest. 

" LEGACY,” held on context to include real estate, 743. 

LEGACY DUTY, 

not payable on goods of domiciled foreigner, 2, n. 
what expressions give legacy free of, 186, n. 
on proceeds of lands directed to be sold, when attaches, 597. 
on rent charges and charges on land generally, 597, n. 

when payable out of the same fund as legacy bequeathed free of duty, 
ii. 675. 

LEGAL ASSETS, 

what are, ii. 619, 620. 

See Assets. 
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LEGAL ESTATE, 

Tests in A. under devise to the me of A. in trust for B., ii. 289. 

to A., to the use of, or in trust for, iS required 
. for performance of trusts, ii. 291. 
for an estate in fee, or otherwise, as re¬ 
quired by the trusts, ii, 305. See Trus¬ 
tees. 

in copyholds vests in trustees by devise to them to use of, or in trust for, 
A., u. 308. 

and in leaseholds, ii. 309. 

See Mortgagee. 

“ LEGAL EEPBESENTATIVES.” See “ Personal Eepresentatives.” 
LEGATEE, 

attesting witness may not be, 70—73. 

(residuary), appointing A. to be, held on context to carry realty, 743, 744. 
See Devisees. 

LETTEE, hold testamentary, 24, see 25. 

LIEN (VENDOE’S), held not to pass by gift of “ securities,” aed qu., 705, n. 

LIFE ESTATE. See Estate for Life. 

** LIKEWISE,” as introducing a distinct limitation, 832, 833. 

LIMITATION, WOEDS OF, 

not now necessary to pass estate in fee, ii. 286. 

except in an interest created de novo (rent charge), ii. 287. See Fee- 
simple. 

annexed to bequests of personalty, their effect towards preventing lapse, 339. 
to bequest over to survivors, on “death without issue” of one, 
negatives restrictive construction of theso words, ii. 527. 
to limitation to heir of body, makes the heir a purchaser, ii. 326. 
to heirs of the body, inoperative, ii. 359. 

unless the course of descent thereby changed, 
ii. 362. 

to limitation to issue, inoporativo, ii. 419. 

unless course of descent thereby changed, ii. 423. 
or unless words of distribution, inconsistent with issue taking 
by descent, be also added, ii. 431, 438, 439. 

S^ Estate Tail. 

“ LINE,” male or female, meaning of term, ii. 110. 

“ LINEAL,” 

effect of, in gift to “ eldest male lineal descendant,” ii. 69. 
gift to “ relations by lineal descent,” how construed, ii. 98. 

“ LIVE AND DEAD STOCK,” what passes by gift of, 757, n. 

LIVING, to what period referable, 2 Dr. & Sm. 213. 

“ LIVING” (EcclesiaBtioal), 

whether ^t of, passes advowson, or only next presentation, ii. 286, n. 
-whether in fee, or for Ufe, ib. 


PDF Compressor Pro 


950 INDEX. 

LOOAJj LAW, by what, wills are regulated, 1. 

LOCALITY, 

direcliou to buy land in a particular, effect of, when no land to be had 
there, dQo, n. 

words of, whether restrictive or demonstrative, 793. 
bequest of goods in a certain, effect of, 754, n. 

includes things temporarily removed, 758, u. 
choses in action do not pass as property in a certain, whero the secuiitios 
are, 756, n. 

LOCKE KINO’S ACT. See Exoneration. 

LONDON, custom for freeman to devise land in mortmain, taken away by 
9 Qeo. 2, c. 36, acmb., 241. 

LOST WILL, 

probate of,, granted on proof of due execution, 86. 

and of the contents, 133, n. 
probate of part, failing evidence of remainder, ib. 
when presumed to bo revoked, 133. 

LUCID INTERVAL, 
what constitutes, 36. 

may be proved, notwithstanding inquisition finding lunacy, ib. 

LUNATIC, 

will of, is invalid, 35. 

unless made during lucid interval, 35, 36. 
test of a person being, 36, 37, 38. 
not competent to attest a will, aemb.y 111. 

to elect to take property unconverted, 598. 


M. 

MAINTENANCE, 

wife’s separate, allowed by husband, is separate estate, bequeathablo by 
her, 40. 

indefinite amount given for, of infant or adult, ascertained by Court, 358. 
trust for, whether confined to minority, 400, n. See Wilkins v. Joddrellt 
13 Ch. D. 564. 

whether ceases on marriage of daughter, ib. 

of children, bequest to parent for, when creates a trust, 400. 

See Vesting. 

M^VLE HEIRS. See Estate Tall—Heirs Male. 

MiANOR,^ 

devise of, before 1838, included copyholds afterwards acquii-ed by lord, 58. 
without words of limitation, gave estate for life only, ii. 286. 

See Copyholds. 

MANSION, 

as to keeping up, during minority, Benneit y. Wyndhamt 23 Bear. 521. 
executory trust to build, includes laying out pleasure ground, 780. 
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MABINEB, will of. See 1 Viet. c. 2G, s. 12, Ite Farhei't 28 L. J. Prob. 91. 
MAEK, 

signaturo of testator may be by, 77. 

of witness may bo by, 82. 

MABEIAGE, 

when a revocation of will under old law, 122 ot soq. 
when under 1 Viet. o. 20.. 128. See Eevocatiox. 
trust for maintenance, whether ceases on, 400, n. 
legacy payable on, does not vest before, 839. 

unless the intermediate interest is given, 843. 
conditions in restraint of, ii. 43. See Conditions. 
invalidity of, does not invalidate gift to “husband” or “ wife,” ii. 53, n. 
imless fraudulently protended, ib. 

See Husband and Wife—Widowhood. 

MABREAQE ABTICLES held testamentary, 24. 

MAEBIED WOMAN. See Feme Oovebte. 

MARSHALLING ASSETS, 

in order to secure application of them in their proper order, ii. 682. 

In favour of pecuniary legatees, lohoae fund has been taken hy creditors, 
against the heir, ii. 682. 

devisee of land charged with debts, ii. 683. 
devisees of mortgaged estate, ii. 684 
heir of land subject to vendor’s lieu, ib. 
devisee of land subject to vendor’s lien, semb., ii. 685. 
not against devisees, specific or residuary, unless charged with debts, 
ii. 683. 

in favour of residuary legatees or next of kin, as against heir or devisee of 
mortgaged land, since L, King's Act, ii. 686. 
wherever a claimant having two funds, rSsorts to the fund which is the solo 
108014; of another claimant, ii. 687. 
as between creditors, ib. 

creditors and legatees, ib. 
legatees, ib. 

except where legacy failed by lapse, quoad the land 
charged, ii. 688. 

allowed only where proper at testator’s death, ib. 
heir, named devisee, entitled to marshal as devisee, 75, n. 
none in favour of charity, 234. 

axcept so far ok directed by the will, 236—238. See Chabity. 

MERGER, 

none by union in same person of defeasible fee and gift over, 877. • 
none at law, if none in equity of beneficial interest. Judicature Act 1873, 
s. 25. 

See Exiinquishment. 

“MESSUAGE,” 

gift of, includes garden, Ac., 778. 
is synonymous with “house,” semh., 779. 
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MINOEITY, 

devise in trust for child during, 'without more, whether gives him fee, 547, n., 
ii. 274. 

what period denoted by the word, 845, n., 803. 

trust for maintenance during, whether it continues until vesting or distri¬ 
bution, or only until 21.. 846. 

MISDESCRIPTION, 

gift good notwithstanding, if the object or subject of gift is otherwise iden¬ 
tified, 378, 380, 785, ii. 53. 
of reversion or remainder, 809, ii. 489 et seq. 

MISNOMER of legatee, when it avoids a legacy for uncertainty, 378 et seq. 

MISTAKE, 

person electing under, not bound, 471. 
in locality of lands, effect of, 376, 794. 
in description of objects of gift, 369 et seq. 
cannot be rectified by parol evidence, 410. 

unless removable by striking out clause, 413. 
by testator as to the power enabling him to dispose, does not vitiate actual 
disposition, 17. 

by testator, thinking his disposing power is contingent, and di!q> 08 ing in 
that contingency, no reason for holding gift vested, 823. 

by testator os to state of facts binds legatees, 422, n., Be Aird'a Batate, 12 
Ch. D. 291. 

revocation founded on, inoperative, 183. 

in bequest to children as to their number, ii. 189. See Children. 

MIXED FUND. See Con-version — Exoneration — Lapse — Charoe— 
Assets. 

“ MOIETY,” devise of, gives foe, ii. 285. 

“ MONEY,” 

what passes imder gift of, 768, n. 
strictly construed^ prim^ facie, 769. 

especially if given for a purpose inconsistent -with enlarged sense, ib. 
comprises general personal estate, (1) if charged with funeral expenses, debts 

and legacies, 770. 

if legacies are given, and then whatever 
remains of money, 771. 

unless there is a distinct i^duary 
bequest, ib. 

(2) if declared intention is to diq>oso of 

whole estate, 772. 

unless restrained by further con¬ 
text, 773. 

(3) gift of money to A. for life, at A.’8 
death certain legacies, and "the re- 
mainderof myproperty ” toB., 773,774. 

may be enlarged by context to a limited extent, 774. 

See ** Beady Money”—" SEOURirtES for Money”—Cash. 


"MONEY ON MOETOAGE,” 

- whether gift of, passes legal estate in mortgaged property, 700. 
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MONUMENT, 

Request for erection or repair of, not charitable, 210. 
unless part, or ornament, of a church, 211. 

MORTGAGE, 

did not revoke will in equity (before 1838), 131. 

unless now limitations created on a re-conveyance, 132 
what expressions amount to a new limitation, 133. 
gift of, passes mortgage debt, 692. 

and legal inheiitance in the mortgaged lands, 699. 

See Moutoaoee. 

** MORTGAGES,” devise of, passes legal estate, 698. 

MORTGAGE DEBT, 

bequest to pay off, held good, though mortgage foreclosed in testator's life¬ 
time, 397, n. 

devisee has no right to exoneration from, ii. 646. See Exoneuation. 

MORTGAGEE AND TRUSTEE, devises by, 
aa to the heneJUial interest in a 'mortgaye. 

not included in general deoiae of land, 689. 

unless the equity of redemption is barred, 707, 708. 
sometimes included in specific devise of mortgaged lands where mort¬ 
gagee in possession, 690. 

but not if the mortgagee has an interest in the land (revei'sion) 
besides his interest as mortgagee (term), 691. 
or if the mortgage debt is specifically bequeathed, ib. 
passes by gift of *' mortgage,” 692. 

purchaae money held not to pass by devise of tho estate contracted 
to bo sold, 692. 

vendor’s lien held not to pass by gift of securities,” aed qu., 703, n. 
charge, when extinguished by union of character of mortgagor and 
mortgagee, 692. 

aa to the legal estate in trust and mortgage landa. 

legal estaie passes by general devise, although testator has other lands, 
603—693. 

provided (in case of a mortgagee in fee) the devise confers a feo, 
604, n. 

notwithstanding a general power of disposition given to devisee, 697. 

declaration that devise is for devisee’s '*own 
use,” 696. 

legal feo of mortgaged land passes by gift of mortgages,” ** securities 
for money,” ib. 

notwithstanding inconsistent trusts, &c., 699. 
passes by devise that A. shall receive money on mortgage,” ib. 
by gift of “ money on mortgage,” gw., 700. 

by combined gift of real and personal estate, ia trust to 
sell and convert both, aemb.^ 700, 706. 

not by combined gift of both, charged with debts, 701. 
passed before 1 Viot. o. 26, notwithstanding subsequent foreclosuro, 
706. 

or purchase of the equity of redemption, ib. 

unless conveyed by mortgagee and mortgagor to dower 
uses, ib. 

but not tho beneficial interest, ib. 
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MORTGAGEE AND TRUSTEE—coti<inMcc?. 

aa to Vie legal estate in trust and mortgage /an continued. 

docs not pass by general devise charged with debts, legacies, &c., 
• 697, 701. 

by doviso to uses in strict settlement, ib., but see 
n. (ry). 

subject to executory limitations over, ib. 
with clauso of accruer among tenants in 
common, 697. 

to several as tenants in common, acml,, 
697, 698. 

in trust for sale, 097. 

charity, ib. 
separate use, ib. 
unascertained class, ib. 

inconsistent trusts, &c., not referred exclusively 
to testator’s own lan^, 698. 

not included in doviso, by mortgagee-in-trust, ** to enable devisees to 
receive the money,” 698. 

legal estate of leaseholds did not pass as “land” before 1 Viet. c. 26 .. 702. 
foreclosed estate, misdescribed as in mortgage, passed, 707. 

but purchase of equity of i-cdemption adeems general devise of mort¬ 
gage estates, ib. 

vendor, under valid contract for sale, is trustee for purchaser, 703—706. 
with a lien for the purchase-money, 705. 
devise by, of trust estates, passes legal estate in sold land, ib. 

of real and personal estate on trust for sale, held to pass 
legal estate in lands sold, 703, 706. 

See Tbustee. 

MORTMAIN, gifts in.— See CliJUiiTY—L ondon. 

MOTIVE of gift, words expressing, do not raise a trust, 397. 

MOVEABLES, 

governed by lex domicilii, 1, 3, 4. 
distinguished from "personal estate,” 4, n. 
gift of, includes all pure personalty, 755. 

MULTIPLICATION of charges, devise by reference does not produce, see 
liaskett V. Lodge, 23 Bcav. 138; Jlindle v. Taylor, 5 D. M. & G. 577. 


N. 


NAME, 

of legplee, cutting out of will, revokes the legacy, 141. 
marriage by assmned, valid, ii. 53, n. 

by false, if l^own to both parties, invalid, ib. 

condition to assume, whetiier satisfied by assumption, without licence or * 
Act, ii. 56. 

gift to person bearing specified, literally construed, ii. 141. 

unless explain^ by context to mean " family” or." stock,” ii. 142,143, 
and see ii. 144 (“ Surname”). 

but this explanation excluded if those terms are superadded, ii. 141. 
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NAME— contiautil. 

‘Woman who had lost tho name hy maniago, held not included, ii. ldL4. 
hilt the addition of a now name, by licence or Act, does not oxcludo, ii. 144. 
whether acquisition of name by marriage or by licence, suffidont, lb. 
legatee must boar tho name at the testator’s death, whether the gift is 
immediate, ii. 14o. 

or in remainder, ecmb.y ib. 

whether, if tho gift is executory, tho happening of tho contingency is 
tho poiiod, qu., ii. 14o, 146. 

NATURALIZATION, 
by Act, effect of, 69. 

su 2 >ersoded by Naturali;iution Act 1870.. .67. 

“ NEAR RELATIONS,” gift to, means statutory next of kin, ii. 124. 

“ NEAREST FAMILY,” consti'uod, heir, ii. 93. 

“ NEAREST RELATIONS,” 

gift to, comprises same pei'sons as a gift to “ next of kin,” ii. .121. 
unless more comprehensiYO moaning given by context, ib. 

NEGATIVE WORDS, 

not sufficient to exclude heir or next of kiji, 339, 623. 

nor to i)revont operation of nilo in Shelky's ii. 338, 340. 

“NErUEWS” ASD “ NIECES,” ii. 132. 

“ NEXT AVOIDANCE,” of living, gift of, construed next at testator’s dis^iosal, 
Hatch V. Hatch, 20 Beav. 103. 

“NEXT HEIR,” 

whether several co-heirs may take as, ii. 70. 

hold on context to mean a person not heir general, ii. 76. 

“ NEXT HEIR MALE,” devise to A. and his, creates estate tail, ii. 326. 

“NEXT LEGAL REPRESENTATIVES” construed statutory next of kin, 
ii. 114. 

NEXT OF KIN, 

’ take, as realty, undisposed-of of the interest in land directed to bo 
purchased, 631. 

not excluded by decloi'ation that they shall not take, 340. 

but Borne of them may be so excluded, 468, Bund v. (Jreen, 12 Ch. D. 819.* 

“ NEXT OF KIN,” 

means nearest relations in equal degree, ii. 107. 

without regard to the Stat. of Distribution, ii. 107, 108. 
includes half-blood, ii. 124. 

but not husband or wife or relation by martiage, ii. 124, k23. See 
Relations. 

take as joint tenants under a gift to them simply, ii. 107. 

but Stat. of Distribution, if expressly or impliedly referred to, deter¬ 
mine the obj'ects, the mode, and tho shares, ii. 109. 
unless equal division is directed, ib. 

distinction where gift is to an artificial class (persons who 
would have boon, &c.), ii. 109, 110, 122. 


PDF Compressor Pro 


956 UTOEX. 

“NEXT OF -Km ^'—continued. 

“ ex parte matema,” includes a person next of kin on both sides, ii. 109. 

unless next of kin ex parte patom4 be specially excluded, ib. 
peibons, except A., wbo would baye been entitled by statute if testator bad 
died at given time; if A. is that person, tbe next take, ii. 109, 110. 

of particular name, gift to, wbetber all parts of description must Be strictly 
satisfied, ii. 110. 

“ in tbo male line in preference to tbe female lino,” bow construed, ib. 

“ by way of beirsbip,” as to land, bold to mean beir, ii. Ill, 

“beirs or next of kin,” in gift of personalty, read, viz. next of kin, ib. 

At what Period to he ascertained. 

of testator, are to be ascertained at bis death, ii. 129. 
wbetber tbe gift is immediate, ib. 
or in remainder, ib. 
or executory, ii. 13C. 

and although taker of prior interest is one of tbo next of kin at 
testator’s death, ii. 131. 

or is sole next of kin at testator’s death, ii. 131, 134, 136. 
of a person who dies before testator, are to be awertained at testator’s 
death, but gift vests in them as a class, semh., ii. 129, 130. 
although distribution is postponed, ii. 139. 

and tbe class can* fluctuate only by diminution, ii. 342, 343. 
but a reference to tbe statute prevents their taking as a class, 
ii. 129. 

of a pei'son who outlives testator, to bo ascertained at such person’s 
death, ii. 130. 

although distribution be postponed, ib. 

of A. living at a specified time, gift to, vests in tbe next of kin at A.’b 
death who survive tbe period, ii. 130. 

rule excluded by gift in specified event to those who will then he next 
of kin, ii. 139. 

a fortiori with words “as if testator bad then died,” ii. 109,110, 
140, n. 

gift by implication from testamentary power, objects are to bo 
ascertained at tbo death of tbo donee, u. 139. 

rule not excluded by gift, in specified event, to those who will then he 
entitled as statutory next of Mn, ii. 140. 

nor by remainder to “ next of kin except A,” bo (excluding tenant 
for life) being one of next of kin, ii. 138. 

“ then” is prim& facie a word of inference, not of time, where tbe 
statute is referred to, ib. 

NEXT PERSONAL REPRESENTATIVE means nearest of kin, ii» 121, n. 
NICKNAMES, parol evidence admissible os to, 422. 

“NIECE:” ii. 152. 

“ NOT HEREINBEFORE DISPOSED OP,” see 647, 655, 686. 

NOTICE. See Cokditioxs. 

“ NOW,” construotion of, 318, 332. 


“ NOW BORN,” construction of, 423, ii. 184, 222. 
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NUMBER of children erroneously stated, ii. 189. See CniLDKEN. 
NUMERICAL arrangement of clauses, effect of, 499. 

NUNCUPATIVE wills, 97. 


O. 

OBJECTS of gift, will speaks at its date as to, 318, 337. 

OBLITERATION, 

presumed to bo made after execution, 143. 

and also after execution of codicil, if not noticed in codicil, 120, 143. 
probate with facsimile of obliteration, effect of, 143. 
evidence of satisfaction of legacy, though no revocation, 142. 

See Destettotion—Revocation II. 

OCCUPANCY, reference to, wion restrictive of description, 787 ot 80 q[. 

OCCUPATION, 

by tenants, direction to devisee to permit, whether obligatory, 40o. 

“ OCCUPATION ” (USE AND), devise of, gives estate in land, not conditional 
on personal occupation, 798. 

OFFICE, gift to legatee by name of office (Charity), 212. 

“ OFFSPRING-” is synonymous with ” issue,” ii. 101, n. 

OMISSION in -will cannot be supplied by parol evidence, 412, 441. 

See Stjpplying Woeds. 

“ ON DEATH,” added to “ die -without issue,” restricts latter words, ii. 517. 

“ ONE OP MY SONS,” construction of, 370, 433, n. 

ONEROUS LEGACY may generally bo rejected, 449, 460. 

OPTION, to purchase, effect of, as between devisee and executor, 56. 

“ OR,” 

read as “ and.” See CnANOiNQ Woeds. 

as indicating substitution, 515, ii. 758, 769. 
to what period it then relates, ii. 758. 

ORIGINAL WELL of personalty, may bo looked at for construction, 28. 

« OTHERS,” 

“ survivors,” when construed. See Sdevivoes. 

construed ** additional” (without excluding those before mentioned). All¬ 
good V. Blahct L. R., 7 Ex. 357, 8 Ex. 168. 
of a Gmecified kind, when restrictive of things previously mentioned, L. R., 
8 On. 197. See Othee Real Estate. 

** OTHER EFFECTS,” when confined to effects ejusdem generis, 751. 

OTHER PROPERTY,” gift of, executes power, when preceded by clear 
appointment of pe^, eemb,, 679, n. 

« OTHER REAL ESTATE,” held not to exclude leaseholds from prior gift of 
“ land,” 673. 
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“ OTHER SONS,” in a gift to second, third, &c. sons (omitting first), includes 
the first, ii. 215. * 

OTTOMAN EMPIRE, 

subjects of, cannot make a will, 11. 

English subjects in, enabled by treaty, ib. 

their wills to be executed according to English low, ib. 


P. 

PARENT AND CHILDREN, w'hether they take concurrently or successivolv, 
390, 391, 401, ii. 398—400. 

PARENTHESIS, its effect on construction, 28. 

% 

I’AROL, whether election to reconvert can be made by, 598. 

PAROL EVIDENCE, 

inadmissible to vaiy, add to, or subtract from will, 409. 

c. g. by showing variation from instructions, 410, 412. 
accidental omission, 412. 

that reference to (so as to republish) an earlier 
will was a mistake, 410. 

inadmissible to construe words in a peculiar, instead of in their primary 
sense, 409, 417, 438. 
c. g. words of tenure (copj'hold), 417. 
locality, 418. 
relative pronoun, 419. 
description of legatee, 438—440. 

unless primary construction is impossible or inconsistent with 
context, 419. 

or there is no appropriate subject, 423, 417, n. 
or object, 424. 

how for revoked will may bo regarded, 417, n. 
admissible to show whether instrument was intended for a will, 25, 414. 
that it was intended for a duplicate, 415. 
that it was not executed on day of date, 410, n. 
to prove contents of lost will, 133, n. 
rpio animo a revocatory act was done, 411. 
how far revival of revoked will is to operate, 146. 
thoj: a clause was inserted by mistake, 413. 
to restore words cancelled for unexecuted alteration, 142. 
to support or repel charge of fraud in obtaining will, 415. 
to enforce heir’s or devisee’s undertaking, ib. 
to rebut a resulting trust, 410. 

or the executor’s claim to the residue (before 1 Will. 4, 
c. 40), ib. 

or presumption against double portions, ib. 
to support a presumption impugned by similar evidence, ib. 
to prove that testator intended to stand in loco parentis, ib. 
satisfaction of legacy, ib. 
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PAHOL evidence — continued. 

admtt^ible to explain foreign language, 421. 

to decipher strange characters, ib. 
to prove custom in certain cases, ib. 
to explain nicknames, 422. 

or partial description of legatee, ib. 
to pfoi-e state of facts at date of "vnll, 422, 442. 
including state of testator’s proportj', 423. 
except where constiniction pi’oporly depends on state of 
facts at death, 424, 425. 

to prove “parcel oi* no parcel,” 425—428. 

of intention, 

inadmissible except to explain latent ambiguity, 429, 437. 

latent ambiguity is whore description applies equally to two 

objects or subjects, 430—433. 
whore part applies to both, and part to 
neither, 434, 435. 

but context may afford reason for preferring one, 433. 
inadmissible where part of description applies to one person and part 
to another, 436. 

to contradict construction based on state of facts, 121, n. 
to supply blank, 441. 

where no object or subject answers any part of description, 
440, 441. 

to raise election, 451. 

to exonerate personal estate from debts, ii. 653. 
if admissible, need not be contemporaneous with will, 437. 

PAEOL TRUST. See TiirsT, Parol. 

PART of an instrument, hold testamentary, 26. 
of a wiU uphold (lunacy), 36. 

])robato granted of, 133, n. 

“ PART,” devise of, gives fee, ii. 285. 

PARTICULAR ESTATES, 

void in creation, remainder is accelerated, 574. 

unless the prior estate is void for remoteness, 283. 

See Acoelebatiok. 

PARTITION, 

did not, before 1838, revoke will, 150. 
rmloss new limitations created, 152. 

or lands allotted on partition did not answer description of devised land, 
151. ^ 

PARTNERSHIP, 

tenant for life of share in, not entitled to increase of capital made daring 
his life, 619. 

private, holding land, share cannot be given to charity, 224, Ashworth v. 
Munn, 15 Gh. D. 363. 


PATENT AMBIGUITY, 429. See Pabol Evidence. 
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“PAYABLE,” 

to what period it refers, ii. 799. 

1 . Bequest to A. for life, at his death to his children at majority or 
< marriage, and if any die before their shares are payable, to the 

survivors— ^ 

refers to majority or marriage, ii. 800. 

or to death of testator, whichever last happens, ii. 808, 
809. 

2. Similar bequest, but gift over to the issue of the child dying, 

ii. 805—807, 

3. or no time fixed for payment, ii. 808, 
refers to period of actual distribution. 

4. Similar bequest, with context providing for event of legacy being 

payable before majority, ii. 602, 

5. Bequest to A. for life, at his death to his children living at his 

death, ii. 808, 

refers to death of A. 

6 . Immediate bequest to children, payable at majority or marriage— 

refers to majority or marriage, or death of testator, whichever 
last happens, li. 808, 809. 

7. Immediate bequest to children, and no time fixed for payment— 

refers to death of testator, ii. 808. 

“entitled in possession,” “entitled to the receipt,” and “received” (meaning 
receivable), similarly construed, ii. 809. 

See Entitled—Eeceived. 

“ PEGUNIABY LEGACIES,” include annuities, ii. 609, n. (<). 

PENCIL, 

will may be in, 18. 

will before 1 Yict. c. 26, revocable by cancellation in, 133. 

See Bevogation. 

PEE CAPITA—PEE STIEPES. See Capita—Stirpes. 

PEEFOEMANCE, 

of conditions, ii. 4, 7, 8, n. 

to marry with consent, ii. 51—55. 

See Conditions. 

PEEIOD, 

for ascertaining value of distinct properties charged pro rat&, 236, n. 

remoteness is judged of by facts at testator’s death, 254. 

from which a will operates, cannot be before testator’s death, 26. 

From which a will speaks. 

Before 1 Vid. c. 26, 

date of will is referred to by— 

* words “ now,” &c., 318, 

specific gift of “ my house,” “my stock,” &o., 320. 

of leaseholds, so that renewed lease does not pass, ib. 
unless testator has only'equitable estate, 321. 

or givM to trustees, to perform covenants in 
existing and future leases, ib. 

or gives all the interest he has at his death, 322. 
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PEBIOD —contin ued. 

erom: #-hich a will continued, 

ie/ore 1 Vict. c. 26— continued, 
date of will is referred to by— continued. 
general devise of real estate, 326. 
devise of leaseholds for lives, 323. 

unless testator has a covenant for renewal, 321. 
gift to “ my son J.,” 323. 

“ the son” with which my wife is pregnant, ib. 

“my son” simply, ib. 

“ the wife” of testator, or of another, he then having a 
wife, ib. 

and whether gift be in possession or r^oinder, 324. 

“ servants,” 325. 

unless expressly to servants at death, ib. 
date of testator’s death is referred to by— 

general gift of personalty “ of which I am possessed,” 319. 
gift to children, 326. 

notwithstanding verb in present tense, 319. 
or in past tense (“begotten”), 320. 
gift to “ wife,” there being one then but none at date of will, 324. 
See Wife. 


aince 1 Viet. c. 26, 

from date of testator’s death, “as to real and personal estate comprised 
in the will,” 326, 650. 
meaning of “ comprised in the will,” 335. 
in gift of lands in specified place, 327, 329. 

of “my estate called 0.” (on question of parcel), 329. 

imlcss after-acquired land is otherwise specifically de¬ 
vised, 327. 


of leaseholds, so as to include after-acquired foe, 328. 
of “ my stock,” not specifying amount, ib. 
notwithstanding words (in a general gift) “ of which I am pos¬ 
sessed,” 334. 

or “of which I am now possessed, eemh., 333, 334. 

• • notwithstanding same words (in a specific gift), if “ now” is not in 
an essential part of the description, 334. 
so as to execute general power of appointment created after the 
will, 336, see 685. 

but not general power of revocation, ib. 
unless there is no other, ib. 

in case of will by f. c., effectual as a disposition of separate estate, 
or as an execution of a power, 337. 
from date of will, 

in specific bequest as of a then existing subject, 330, 331. ^ 
e. g. stock of a specified amount, 331. 

specified debt, 332. % 

in gift of what “ 1 am nou; possessed of,” contrasted with what 
“1 ahall at my death,” &c., 333. 
as to objects of gift, same as before the stat., 337. 
stat. does not affect testamentary incapacity of f. c., ib. 


J,-VOL. II. 
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FEBIOD— continued. 

FOB ASOEBTAININa OBJEOT OF DEVISE TO 
“ heir,” ii. 86. 

next of kin,” relations,” ii. 128 et seq. 
persons of particular *' name,” ii. 145. 

“ children,” ii. 154 et seq. 

“ younger children,” ii. 205. 

“first,” “second,” &c. sons, ii. 213. 

“ survivors,” ii. 720. 

FOB ASCEBTAININO EXCEPTION OF EIDEST SON, 211, 212. 
to which words “ in case of death ” relate, ii. 752. - 
when coupled with some contingency, ii. 701. 

See the above titles^ and Death. 

PERISHABLE. See Wastinq. 

PERPETUAL ADVOWSON, devise of, did not carry fee before 1838, ii. 286. 

PERPETUITY (RULE AGAINST), 
origin of, 251. 

period, for suspension of vesting, allowed, is a life plus 21 years, 252. 
plus period of actq^l gestation, ib. 

21 years plus one day certain, void, 253, 254. 
is computed from death of testator, 254. 

date of instrument creating special power, 289. 

general power exerciseable by 
will only, 290. 

not sufficient that person to take is ascertained, if his interest is 
contingent, 281, 282. 

successive common-law limitations to successive unborn generations, void, 
251, 279. 

unless aU are to come in esse within the period, 279, 280. 
executory devise on indefinite failure of issue, void, 254. 

tinless collateral to or to vest immediately after, estate tail, 
254, 255, 261. 

question of construction whether estate tail pre¬ 
cedes or follows, 260, 261 

on event, per se remote, but confined to period *by context, 
valid, aemb.f 280. 

on remote eventj in defeasance of charitable trust, valid, 291. 
trust, of a term precedent to estate tail, to raise money on remote event, 
void, 259. 

of a term subsequent, to raise money, may be valid, though trusts of 
money void, 259, n. 

remainder, to vest at any time, after estate tail, valid, 255. 

provided the limitation in tail takes effect, 259. 
coutingent remainder void, if vesting postponed until termination of prior 
estate (not an estate tail) not necessarily determining 
within the period, 258, 282. 

although destructible by prior tenant, 260. . 

of (^yholds, similar to freehold, 262. 

distinction where remainder is equitable, ib. 

between devise in remainder and devise of a rever¬ 
sion, 261. 
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PERPETUITY (RULE AGAINST)— conitnuerf. 
contingent remainder— cofiiiniiecl. 

of equitable interests and personalty, how far different, 262. 
to a class (after life estate to person in esse), valid, thou^ vesting 
postponed beyond majority, 264. 
vests in such as are living at the termination of the life estate, ib. 
but if the limitation be equitable, it is void, 262; Ahbiss v. Bur^ 
ney, W. N. 1881, p. 36, revg. 49 L. J., Ch. 710. 
executory gift to a class in like terms void, 263. 

to a class which may include remote objeots, void as to all, 265, 266, 276. 
e. g. to children at 21, and issue at 21, of children dying under 
21 .. 272; Pearks v. Mosdey, 5 Ch. App. 714. 
but non>remote objects take, if shares are ascertainable within the 
period, 266 et seq., 271^ 

e. g. to children at 21, with substitution of issue at 21 of children 
dying under age, 268, 271. 

application of rule to appointment under special power, 290. 
class ** defined, 269. 

may include persona designata, 266, 269. 
distinguished from several taking distinct gifts under one set 
of words, 269, 270. 

gift to one individual who may not be ascertained within the period, void, 
272. 

but compendious gift to several successively may take effect according 
to event, 278. 

trusts of leaseholds to go along with freeholds, void unless confined to 
minority of tenant in tail hy purchase, 214c. 
trusts of management during minorities must be confined in like manner, 
ib. 

except trusts for payment of debts, 275. 
entire trust cannot bo split, one part remote, the other not, 275, n. 
gift to unborn person for life valid, 279. 

with power for him to appoint by deed or will, 290. 
with remainder over (to vest within the period), 281. 
avoids all limitations ulterior to remote gift, 283. 

though object of such gift never comes into existence, ib. 
but limitation on alternative conti.igency may be good or not in event, 285; 
and see ii. 575—577. 

alternative contingencies, one of them being a remainder, need 
not be separately expressed, 286. 

rule cannot be evaded by indirect means, as by power to revoke and 
reappoint, 288. 

indefinite powers of sale valid, 291. 
does not apply to charitable trusts, 292, n. 
construction of will not affected by, 293. 

unless will is ambiguous, ii. 295, n. 
rejects undue postponement of possession, 292. 

rejects remote clauses modif^ng absolute gift, and leaves gift absolute, 
295—297. 

e. g. proviraon for issue of unborn donee, 295. 

against anticipation by unborn f. c., 296, n. 
estate not implied contrary to, 297. 

3 q2 
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PERPETinTY (RULE AGAINST)—confontierf. 

cy prds doctrine applied in cases contravening, 297. 

devise to unborn person for life, remainder to first and 
other sons in toil, held an estate tail in parent, 
298. 

to unborn person for life, remainder to issue as 
tenants in common in tail, held estate tail in 
parent, 299. 

applied, where one of a class (tenants for life) is unborn, to 
that one only, 300. 

to successive series of limitations, 301. 
not applied if estate tail to parent would include issue not 
intended to ts^e at all, 300. 
to personal estate, 301. 
to mixed fund, ib. 

when the intention is only to create successive 
life estates, ib. 

where the romaitidor is in fee-simple, 302. 
devise in case personalty insufficient for debts, good, semb.t 648, n. 
whether devise after payment of debts void for, ib. 

See Accumulation—O oNSEQiTENCEs. 

PERSONAL ESTATE, 

what a good will of, 97, 107. 

gift to A, for life, remainder to his executors, &c., construed by analogy to 
rule in Shelley'a caae, ii. 334. 

land converted into money is so regarded in questions concerning vesting, 
833, n. 

or concerning conditions restraining marriage, ii. 43. 

See CoNVEBsioN — ^Absolute Intekest—Genekal Personal Estate. 

PERSONAL INHERITANCE (as, annuity) is not entailable, ii. 287. 

PERSONAL (OR LEGAL) REPRESENTATIVES, 

means primarily executors or administrator, ii. Ill, 118, 120. 
a fortiori if elsewhere used strictly, ii. 114, n. 

gift to, vests in them as part of the personal estate of their testator or 
intestate, ii. 117, 118, 119. 

though subject be real estate, ii. 119. 
e. g. when used as words of limitation in gift 

to A. and his personal representatives, ii. 115. 
to A. for life, remainder to his p. r., ib. 

in same form, with power of appointment or contingent 
gift interposed, ib. 

in gift to them by way of substitution for a legatee in remainder, 
ii. 116, 117, 118. 

in gift to p. r. of A., simpUciter, ii. 118. 

whether A. is dead at date of will, or survives testa¬ 
tor, ib. 

to p. r. of testator, ii. 119. 
unless gift bo to them “ for their proper use,” ib. 
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PEESONAL (OR LEGAL) REPRESENTATIVES— conftnMed. 
means statutory next of kin in gift to them, 

in substitution for immediate legatee, to prevent lapse, 112, 117. 
■with words of distribution “ in equal shares,” ii. 112. 

“in course of administration,” ii. 113. 

“ for their plxjper use,” ii. 119. 
similar construction favoured by 

limitation of other property to “executors,” ii. 113. 

“next” prefixed, ii. 114. 

the next of kin take in the statutory manner and proportions, 
ii. 112, n., 121. 

unless directed to take in equal shares, ib. 
the wife is included, ii. 125. 
but not the husband, ib. 

held, on context, to mean “descendants,” “ issue,” “ grandchildren,” ii. 112, 

113. 

“ residuary legatee,” ii. 112, n. 

PIN-MONEY, -wife cannot bequeath savings of, 40. 

“ PLANT AND GOODWILL,” what included in, 758, n. 

PLATE pass by gift of furniture, 757, n. 

POLICY OP ASSURANCE, whether trusts for effecting, on lives, are ■within 
the Thellusson Act, 314. 

POOR, gift may be charitable, though not for benefit of, 210. 

“POOR RELATIONS.” <S«e Charity—Relations. 

“ PORTION,” 

what is, ■within the exception in the Thellusson Act, 307. 
gift of, does not include accrued share, ii. 711. 

“ POSSESSED OF,” see 671, 767, n. (c). 

gift of all that testator is, includes real estate, qu., 739—742. See Real 
Estate. 

legacy, gift over before becoming, how construed, ii. 812. See Received. 

POSSESSION, 

without title, is devisable, 50. 

gift over on death before becoming entitled in, ii. 809. See Payable. 
gift of personalty to person for the time being entitled to real estate in, 
ii. 581. 

entitled in, meaning of, with reference to strict settlements, ii. 581, n. 
POSTERIOR of two inconsistent clauses to be preferred, 472. See Refuq- 

NANCY. , 

POSTHUMOUS CHILDREN, whether gift to, implies a gift to children 
bom, 541. 

POWER, 

or proi>erty, whether words give, ii. 79, n., 275, n. See Absolttte Interest 
—Assigns. 

will purporting to exercise supposed, may operate on testator’s estate, 17. 
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POWER— eoniinued. 

-will, whether a -valid exercise of, not determined by Court of Probate, 29. 

• but qu. since Judicature Act 1873.. 30. 
domicile of testator does not determine validity of -will executing, 10. 
to appoint “by will,” -will must be executed as an ordinary will, 31, 688. 
to appoint by “-writing,” will must bo executed as required by power, 31, n. 
will of a woman under, not necessarily revoked by marriage (before 1838), 
122 . 

nor by death of husband, ib. 
of sale, valid though unlimited as to time, 291. 

special, appointment under, remotenus of, is measured from the instrument 
creating the power, 289. 

so, where power general, if it is only testamentary, 290. 
lapses pro tanto by death of one of ^e objects before testator- 
donor, ii. 2Gd. 

contra, if objects take in default as joint tenants, or as a class, ib. 
no lapse of, by death of an object before donee of, ib. 

with gift in default, appointment under, lapses, notwithstanding 
1 Viet. c. 26, 8. 33. .364. 

contra, if the power is general, 353. 

remainder limited under, not accelerated by failure of particular estate, 580. 
not generally- exercised by general devise or bequest before 1 Viet. o. 26, 
677, 678. 

contra since 1 Viet. c. 26, as to general powers, 682. See General 

Devise—General Request. 
including powers created after date of will, 336. 
executed by general reference to powers of disposition, 680, 681. 
although power exceeded, 681. 

but not if a contrary intention appears by the -will, ib. 

or if the power is one of revocation, 682. 
reference to “ what I can beneficially dispose of,” held not a reference 
to a special power, Ames v. Cadogany 12 Ch. D. 868. 
mere, of sale does not cause conversioiiy 695. 
cannot bo delegated {Cooke v. Crawford), 709. 

given to a trustee when exerciseable by his devisee, 710. See Trustee. 

POWER SIMPLY COLLATERAL, may be exorcised by infant, 39, n. 

POWER OF ATTORNEY, may be testamentary, 26. 

PRECARIOUS SECURITIES, when to be converted, 611. See Conversion. 

PRECATORY WORDS, 

when they create a trust, 385 et seq. 

do not cut do-wn a gift to A. “ for his own use,” 388 et seq. 

“ PREMISES,” at A., passes land at A., 778. 

“ PRE-EMPTION,” right of, vendor’s -wiU how affected by subsequent exercise 
of, 56. 

PRESENCE,. 

presumption as to testator’s, at attestation, extent of, 88, 89. 
where no evidence of, ib. 

Bee Execution of Will. 
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PEESENT TENSE, verba in, how construed, 319, 333, 334, 

PEESXTMPTION, 

that a will was duly executed, 83. 

that attestation was in testator’s presence, extent of, 88, 89. 
that alterations were mado after execution, 143. 
that blanks were filled in before execution, 144. 

that alterations made after execution, in a will dated before 1838, were 
made before 1838... 143, n. 

none, generally, that testator was cognizant of the state of the families of 
his collateral relations, ii. 133, 190, 191, 223, n. 
parol evidence admissible to rebut, 416. 

PEIOE GIFT, failure of, See Gift Over. 

PBXVATE CHAEITY, trust for, void, 211. 

PEOBATE, 

as to personal estate, conclusive as to testamentary character, 20. 

as to contents, ib., 27. 
as to whether name signed as witness, 74, n. 
as to realty, conclusive, if in solemn form, 27. 

prim& facie proof'of validity and contents, if in common form, 28. 
effect in case of testamentary appointments, 29, 30, 31. 
of will of feme coverte, form of, 30. 
foreign, conclusive as to will of domiciled foreigner, 5. 

PEOBATE DUTY, 

not affected by domicile, 3, n. 
on what property it attaches, ib. 

on purchase-money of land contracted to bo sold, 598, n. 
on proceeds of land, constructively converted in testator’s lifetime, ib. 
not on proceeds of land converted by his will, ib. ’ 

PEODUCE OF EEAL ESTATE DIEECTED TO BE SOLD, 

gift of, construed according to rules applicable to personal estate, 833, n., 
ii. 43. 

PEOFESSION, religious, condition against valid, ii. 59. 

PEOMISE to testator, by heir or devisee, enforced on parol evidence, 31, n., 
233, 413. 

PEOMISSOEY NOTE held testamentary, 24. 

“PEOPEETY,” 

passes real estate unless restrained by the context, 721, 728. See Eeal 
Estate. 

in fee, ii. 283. See Fee-simple. 

PEOPEETY TAX. See Income Tax. 

PEOTECTOE of settlement not appointed by Court in executing a strict wttle- 
ment, ii. 335. , 

PEOTESTANT DISSENTEE, 
includes Unitarian, 206, n. 
gift to propagate tenets of, valid, 206, 207. 
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PUBLIC POLICY, 

gift for a purpose contrary to, inyalid, 208. 

proliibits gifts to bastards not in esse at testator’s death, 244 et seq. 
PUBLICATION of will not necessary, 80, ii. 859. 

PUNCTUATION how far attended to in construing wills, 28. 

PUR AUTRE VIE. See Autre Vie. 

PURCHASE-MONEY, 

of estate contracted to be sold by testator docs not generally pass by pre¬ 
vious devise of the estate, 162. 
when it passes to the devisee of the estate, 56. 

held not to pass by devise of " the estate which I have contracted to 
seU,” 692. 

lien for, hold not to pass by gift of “ securities,” eed qu., 705, n. 

See Option—Revocation. 

PURCHASER, 

for value under charge of debts not bound to see the debts paid, ii. 584. 
nor legacies or annuities, whore charge is of debts and legacies, ib., n. 

PURPOSE, legacy to be laid out for specified, when laying out obligatory, 396 
et seq. 


Q. 


QUAKERS, condition requiring their marriage rites, valid, ii. 44, n. 

QUASI TENANT IN TAIL of freeholds for life cannot devise, «em5., 63, 64. 


R. 


“ READY MONEY,” what it includes, 769, n. See Money. 

“ REAL EPPECTS,” 

real estate passes by devise of, 723. 

in fee, ii. 283. 


REAL ESTATE, 

passes by general words, “ estate,” “ property,” &c., 721, 728. 
unless contrary intention shown by context, 721, 722, 728. 

contrary intention favoured, but not conclusively, by absence of 
other mention of real estate, 718, 726. 

^ by subsequent enumeration of particulars, 719, 720. 

comprehension of real estate favoured by exception of particular 
land, 731, n., 741. 

by presence of other words sufficient to carry entire personal 
estate, 721, 740^ 

by clause intimating intention to dispose of all property. 
725,734,740, 741. 
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£EAL ESTATE— continued. 

1. EFFECT OF PARTICUEAB 'WORDS DT PA8SINO. 

" teuements,” “ hereditaments,*’ carries all realty, 777. 
extent of word “ lands,” ib. 

“ premises,” 778. 

“ messuage,” ib. 

“ house,” 779, 780. 

" house I live in and garden,” 779. 

“ cottage, 780. 

appurtenances,” 781. 

** lands appertaining to,” 782. 

thereunto belonging,” ib., 783. 
adjoining,” 784. 

“ farm,” ib. 

“ rents and profits,” 797. See Bents. 

“ ground rent ” includes the reyersion, ib. 

“ use,” or “ use and occupation,” of land, passes the land, 798. 

leaseholds at A. hold to pass under description of freeholds, whore no 
freeholds, 785. 

customary freeholds under description of copyholds, 798. 

“part and portion” hold to carry testator’s interests in both moieties, ib. 
restrictiye terms, not essential to description, rejected, 784. See 
Description. 

“ lands which I purchased,” hold to include lands taken in exchange, 
791, n. 

“ of which I am seised,” technically construed, 651. 
construction of “ at, in or near,” 794. 

“ near,” 796. 

“ at,” ib. 


2. EXAMPLES OF RESTRICTION BY ASSOCIATION WITH WORDS DESCRIPTIVE 
OP PERSONALTY. 

“ goods, chattels, leases, estates, mortgages,” 716. 

“ estate, goods and chattels,” 717. 

“ estate and chattels, real and personal,” ib. 

stock in trade and other property,” ib. 

“ estate and effects,” direction concerning, without deyise, 718. 

“ rest and residue,” following direction to sell lease and furniture, 719. 
“ property ” held not to include copyholds where copyholds expresriy 
deyised, 720. 

“ estate consisting of money, mortgages, &c.,” 719. 

“ property,” by enumeration, 720. 

“ estate,” unless other words to carry the personal estate, 721, n. (y), 
sed qu. 

clear expression in will not cut down by doubtful expression in codicil, 
721. • 


3. EXAMPLES OF NON-RESTRICTION. 

“ residue of money, goods, chattels, and other estate,” 722. 
** wearing apparel, &c., with all my other estate,” ib. 

“ residue of money, goods, chattels, and estate,” ib. 

“ goods, estates, bonds, debts,” 723. 
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BEAL ESTATE— continued. 

3. EXAMPiiEs OF NON>BESTBIOTION — continued. 

I* residue of effects real and personal,” 723. 

goods and chattels real and personal, as houses, &c., 724. 

** estates” elsewhere used so as not to include the land in question, ib, 
goods, chattels, personal and testamentary estate, 725. 
residue of “ money, stock, and property,” ib. 

“freehold and leasehold, money, stock, goods, and other property,” 
held to include copyholds, 725, see 720. 

“ estate,” notwithstanding context, ib. 

“ estate, goods, chattels,” without previous specific devise of land, 727. 
“ my property, goods, chattels,” ib. 

“ property and effects,” ib, 

“ all the rest,” 728. 

*' my sheep, and all money and other effects,” ib. 

4. EFFECT OF DONEE BEING EXECUTOR. 

“ overplus of my estate,” restricted, 729. 

“ executrix of my goods and lands,” restricted, ib. 

“ executor of my lands for over and leasehold,” not restricted, 730. 

“ all property I may die possessed of,” not restricted, ib. But see 741. 
“ all I possess,” except certain chattels, not restricted, 731. 

5. EFFECT OF LIMITATIONS BEING INAPPLICABLE. 

“ estate” restricted by words “principal” and “paid,” 732. 

“ osiate and effects,” restricted by devise to trustees and their “ exe¬ 
cutors,” ib. 

“ estate” not restricted by “ pay,” “ receive,” 733. 

“ estate” devised to bo placed on good security, restricted, 734, 735. 
modern decisions are against restricted construction, 735, 737, n. (e). 

“ estate or effects” held to pass legal estate, but trusts to be confined 
to personalty, 737. 

“ devise” wiU. not, per se, include real estate in words proper to per¬ 
sonalty, 737, n. (y). 

“ bequeath” will not necessarily confine gift to personalty, ib. 

6. CONSTRUCTION OF VAGUE AND INFORMAL WORDS. 

real estate held to pose — 

“ whatsoever I have not disposed of,” 738. 

“ all I am worth,” ib. 

“ all that I shall die possessed of, real and personal,” 739. 

“ everything else I shall die possessed of,” ib. 

“ executrix and residuary legatee of all other property I may 
possess at my death,” 740. 

“ residuary legatee of whatever I may die possessed of, except (inter 
^ alia) life interest in a freehold,” 741. 

real estate held not to pass by the words 
“ all,” 357. 

“ all I may die possessed of,” 741. See 730, 739. 

“ all my effects,” 742. 

“ what little I l^ve to call my own,” ib. 

“ my fortune,” ib. 
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BEAL ESTATE — continued, 

7. WHEN WOBD8 DESCRIPTIVE OF PERSONALTY ONLY INCLUDE REALTY BY 
FORCE OF CONTEXT, 08 
“ said legacy,” 743. 

** residuary legatee,” after specific devise of realty, ib. 

“ said* effects,” 744, 747. 

“ effects,” 743. 

“ worldly goods,” 747. 

“ personal estates,” 748. 

not by “said goods and chattels,” omitting “lands”beforo used, ib. 
by ambiguous context, 749. 

is aaseta for payment of debts: successive statutes hereon, ii. 382. 

EEASON, 

assigned for devise, will not control clear words, 483. 

but may explain ambiguity, 824, ii. 757, 758. 
assigned for revocation, does not limit general revocation, 181. 

BECEIPT held testamentary, 24. 

“ RECEIVED,” 

gift over on death before legacy has been, means “ receivable,” if a period 
of payment is indicated by the will, 

as, time expressly appointed, ii. 812, 813. 
death of tenant for life, ii. 813. 
expiration of executor’s year, ii. 814, 815. 

or sooner, if assets in hand, aemb., ii. 814. Sec Payable. 
actual receipt, disinclination to understand, ii. 818. 

relief in equity against accidental non-reccipt, ii. 817, 818. 

inquiry directed when legacy might have been re¬ 
ceived, ii. 818. 

contradictory opinions, whether such an inquiry is 
feasible, ii. 814—817. 

actual receipt, gift over in default of, whether valid, ii. 818—823. 

gift over of so much as shall not, from any cause whatever, 
have been actually received, valid, ii. 821. 

RECEIVER, 

effect of direction to devisee to employ specified person as, 405 et seq. 
RECITAL, 

of fact, though mistaken, binds legatee, 422, Re Aird'a Estate, 12 Ch. D. 291. 
words of absolute revocation not restrained by, 181. 
gift implied from, when, 525. 

not if referable to prior gift, though inaccurate, 530. 
of gift, may explain ambiguous expressions in will, 531. 

See Implication. 

RECOMMENDATION, words of, when they create a trust, 386. 

REFERENCE in a wiR to extrinsic documents, 89. Bee Incorporation. 
erroneous in codicil to disposition in will, effect of, 181, 630. 
gift by, to uses of other estates, effect of, 373, 746, n. 

See Multiplication. 

REFERENTIAL EXPRESSIONS, force of, in importing provisions from gift 
referred to, 746, n. 
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BEGISTBATION of instrument as a deed is inconsistent ^th testamentary 
character, 24. 

BEJEOTION, 

of ctause in will, on issue deyisayit vel non, rule as to, 413. 
of immaterial part of description, 784, 785. 
of words, see Bepuqnancy. 

EBLATIONS, 

gift to, applies to persons entitled under Stats, of Distribution, ii. 120. 
although real estate be the only subject of gift, ib. 
includes relations of the half-blood, ii. 124. 
does not include relations by marriage, ii. 124, 151, 152. 
unless with context, as “by marriage,” ii. 125. 

“ on both sides” (in will of hus¬ 
band), ib» 

does not include husband or wife, ii. 125. 

although with words “ as if I had died intestate,” ib. 
but wife is included in gift to “ persons entitled under the statute,” ib. 
or to “personal representatives,” ib. 
sectia as to husband, ib. 

gift to, objects of, not extended by description, 

“ relations except A,” (A. not being within the statute), ii. 121. 
“ friends and relations,” ii. 120, n. 

“ poor relations,” ii. 126. 

except in cases where tho gift is held to be charitable, 
ii. 127, 128. See Ohahity. 
objects of, not restricted by description, 

“relation” (sing.), ii. 121. 

relations “ by lineal descent,” not saying from whom, ii. 98. 

“ relations on my side,” ii. 120, 121. 

“ near relations,” ii. 124. 
objects of, extended by description, 

“ relations, viz., tho A.’s,” &c. (who are not within the statute), 
ii. 121. 

objects of, restricted by description, 

“ nearest relations” to nearest blood relations, ii. 124. 

unless with context, “ as, sisters, nephews,” ib. 
poor relations,” «em5., ii. 126, 127. 
objects of, take per capita, ii. 122. 

especially with word “ equally,” ii. 123. 
take as a class, ii. 129. 

if statute be referred to, take in the statutory manner, ib. 
by implication from testamenta^ power, objects are to be ascertained 
at the death of the done^ii. 139. 

at what period to he ascertained, ii.< 128, 134, n. See “ Next of Kin.” 
gift to particular class of (brotiiers, n^hews, &o.) generally subject to same 
rules as gifts to children, ii. 152. See Chudken. 

BELEASE, condition that devisee executes, ii. 2; see i. 814. 

EELIGIOUS SECTS, bequests for any, valid, 206, 210. 

“ BBM AIN ,” gift of what dull, when valid, 363. 
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hemaindeb, 

what is, 864. 

limitation whicli may take effect as, noTor held an executory devise, ib. 
when too remote, • 

after estate-tail, valid, though limited on a remote event not imme¬ 
diately after, 255. 

after estate not in tail, invalid, if limited on a remote event and pre¬ 
ceding estate may endure beyond legal limits, 258. 

distinguished from executory devise—which is void if limited on 
remote event, 254, 261. 

unless collateral to, or immediately after an estate toil, 254, 255. 
or unless referable to event which determines prior subsisting 
estate, 800, ii. 489. ISee Eeveusion. 
of copyholds, is governed by same rules as freeholds, 262. 
of equitable real estates, is governed by same rules as exocutoiy devises, 
262, Abbias v. liurney, W. N. 1881, p. 36, revg. 49 L. J., Ch. 710. 
of personalty, is governed by same rules, 264. 
devised to a class, operation cf, 264. 

difference in case of equitable estates and personalty, ib. 
effect of 40 & 41 Viet. c. 33 . . 263, 874. 
limited “ after” a prior limitation, vests instantor, 799. 

“ for want of” objects of prior limitation, is not contingent, but takes 
effect on termination of prior estate, 800. 

if prior estate fails in testator’s lifetime, takes effect instanter, 801. 

devise of, puts devisee to election, 445. 

persons entitled in, have separate right of election, 443,'n. 

See Accelebation—^Executouv Devise—Beveusion. 

“ EEMAINDEE,” 

deviso of (before 1838), carried the foe, ii. 284. 
but not as used in a residuary clause, ii. 285. 

devise of, after gift to several in tail, raises cross-remainders, ii. 552. See 
Cross-Bemaindehs. 

BEMOTENESS. See Perpetuity. 

BENEWABLE LEASEIIOLDS, rights of tenant for life, on compulsory sale, 
614, n. 

BENEWED LEASEHOLDS, now pass by previous will, whether for years or 
for lives, 328, see 321—323. 

BENTCHAEGE, 

what words create legal, ii. 306, n. 

gift of, do novo, without words of limitation, gives life estate only, ii. 287. 
is liable to legacy duty, 597, n. 

See Dower—Legacy Duty. 

“BENTS,” or “Bents and Profits,” 
devise of, passes the land, 797, ii. 609. 

in fee, since 1 Viet. c. 26 .. 797. 
includes advowson, 798. 

with next presentation, ib. 

unless living vacant and purposes of will require money, ib. 
whether it entitles tenant for life of residue to enjoyment in specie, 
617. 
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“ BENTS,” or “ Bents and Peofits,”— con«mt<e<2. 
direction to raise rnoney ovA of, 

authorizes salo or mortgage, if for payment of debts ^and legacies, 

^ ii. 610. 

for payment of renewal fines, ii. 616. 

notwithstanding ambiguous expresdons of contrary import, 
ii. 614, 615, 616. 

for payment of any gross sum, though no time fixed, ii. 610—612. 
does not authorize sale or mortgage where estate is treated as remain¬ 
ing entire after raising debts, ii. 613. 

where legacies are made payable as soon as estates can 
adyance ’ them, ii. 612. 

where possession by devisee is postponed till the money is 
raised and trustees have interim power to lease, ii. 613. 
where the “residue” of the rents and profits after an¬ 
swering the charge, is given to one for life, ii. 613, 614. > 

for all of the charges, merely because salo would be autho¬ 
rized for some, aemb., ii. 614. 

where term is to be created, for raising, at the old rent, 
ii. 616. 

which is to cease when the sum is raised, ib. 
direction to raiso several charges out of rents and profits or by sale or 
mortgage road distributively according to nature of charge, ii. 615. 

“ EEPBESENTATIVES.” See Peesonad Eepeesentatiyes. 

EEPUBLIOATION' 
re-execution is, 193. 
a codicil prim&. facie is, ib. 

of will by codicil, whether it republishes intermediate codicils, 117, 189. 
after-acquired realty included by, in a general devise, ib. 
or in a general charge of debts, 195. 
express devise by codicil of part, does not exclude the rest, 194. 

for life, does not exclude reversion, ib. 
included in codicil devising to A. lands “ given by wiU” to B., and 
confirming said will in omer respects, 198. 
not included in codicil revoking gift of lands and devising “ said 
lands,” 196, 197. 

in codicil reciting will and substituting a new trustee of 
“ said will,” 197. 

in codicil designed to prevent union of the old and new 
estates, ib. 

specific devise thereby extended to new intefbst in the specific subject, 199. 
but not doifted to a new subject, ib. 

nor appointment shifted to a new power, ib. 
satisfied legacy not revived by, ib. 
refeience to date of will not carried down by, 200. 
lapsed gift not thereby carried to another person of same name, ib. 
does not cure defect of expression in will, ib. 
includes in residuary devise lapsed specific devise, semh., 201. 

but not a lapsed diare of residue, 202. 
once 1 Yiot. c. 26, of old will, subjects will to new law, 203. 
effect of this on legacy to re-attesting witness, 204. 
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EEPUQNANOY, 

the latter of two inconsiBtent clauses preferred in a will, 472, 473. 

e. g/, devise to A. and his heirs cut down by subsequent devise to him 
for life, 473. . 

bequest of personal estate to A. annulled by bequest thereof to B., 
475. 

prior gift not unnecessarily disturbed, 474. 

not cut down by ambiguous words, 477. 
the whole to be reconciled if possible, 475. 

e. g., one devise hold an exception out of, or a remainder upon, the 
other, ib. 

distinct gifts of same land to two persons in fee, both take concur¬ 
rently, 476. 

as joint tonants, aemh., 477. 

as to distinct gifts of an indivisible chattel, qu., ib. 

latter of two gifts read as depending on lapse or other implied 
contingency, 478. 

inconsistent expressions confined to a part of the subjeqji, 478,479, 
ii. 749, 750. 

words in a clause rejected to avoid nonsense, 

e. g., gift to children, if there should he no child, 480. 
term of 99 years hold determinable on death, ib. 
gift to A. and his heirs not cut down by adding for their lives, ib. 

to A. and B. as tenants in commoai in the order noto mentioned, 
481. 

words not rejected to avoid improbability, 482. 

clear devise not controlled by reason assigned, 483. iSfee Beason. 

by inaccurate reference, 484. 
particular devise not controlled by general devise, ib. 
of condition annexed to an estate devised, ii. 12. See Conditions. 
BEQUEST, 

effect of, in creating trust, 385. See Tbxtst. 

sale directed upon, whether this is conversion, 591, 592. 

BESIDENCE, gift conditional on, ii. 57. See Conditions. 

BESIDUABY DEVISE. See Oenebad Devise. 

BESIDUABY LEGATEE, appointment of A. to be, held on context to pass 
real estate, 743, 744. See Re Methuen and Blore, W. N. 1881, p. 48. 

» BESIDUE,” 

of personal estate, gift of, includes everything eventually undisposed of, 
761. 

includes intermediate income of residue, though gift bo contingent, 652. 
lapsed legacies, ib. 

also excepted items, paiiicular gift of which fails, 761, 762. 
but not-excepted items of which there is no particular gift, 762, 763. 
nor items excepted for another specific reason, 763. 
nor lapsed portion of residue, 764. 

although directed, in the event, to fall into the 
residue, ib., and Re Barker's Ekate, 15 Ch. D. 635. 
contra if lapsed portion is directed, in the event, to go as the 
. other portions, 764, Crawshaw v. Cratoshaw, 14 Ch. D. 817. 
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“ RESIDUE,” — continued. 
vesting of, favoured,. 850. 

of particular fund, of unascertained value, includes every part of that fund, 
. eventually undisposed of, 765. 

but if fund is treated as of ascertained value, a gift of 
the residue passes only what is not in terms disposed 
of, 765. 

unless it is subject to charges of unascertained 
amount, 766. 

or context shows that “residue” is used in compre¬ 
hensive sense, 767. 

value of stock is unascertained until actual sale, eenib., 
766, 767. 

“ RESPECTIVE,” “ respectively,” 

effect of, in creating tenancy in common, ii. 257, 259. 
cross-remainders implied notwithstanding words, ii. 545, 551. 

“ REST, THE,” gift of, hold to carry real estate, 728. 

RESULTING TRUST, 

TO THE HEIU, 

arises from gift of lands to A. for life, and after his decease those 
and other lands'to B., 536, 539, 540. 

where devise is in trust and the trust fails, 565. 

where the trust does not exhaust the whole interest, ib. 
in respect of surplus proceeds under trust for conversion, 568. 
of right of next presentation, ib. 
of money well raised, but for void trusts, 577,346,347. 
chattel interest resulting, devolves to heir’s personal representatives, 
568. 

right of heir displaced by residuary devise, 565, n. 

but not rebutted by legacy out of proceeds of conversion, 567. 
doee not arise where devise is “ subject to” and not “ for” a particular 
purpose, 569, 571. 

where expression, of intention to benefit devisee, 570, see 571. 
though devise be “on trust,” 570, 572. 
effect of expressions of affection, ib. 

of relationship of devisee, ib. 
of heir being expressly excluded, 570, 571. 
devisee being an infant or married woman, 
572. 

whore gift is to charity^ upon subsequent increase in value, 573. 
where particular estate lapses, or is void in its creation, or revoked, 
573, 574. 

■*' where trusts of a term are satisfied, 578. 

I have been omitted, 579. 

in defavXi of AetV, trustees of will ore preferred to trustees of outstand¬ 
ing legal estate, 573. 

See Aooelebatxon—C omrsBsiON—N soatzvs. 
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EEVEBSION, 

general devise of land passes, Gd3. 

devise of, when void for remoteness, 254, 261.- 

devise of, after determination of a prior subsisting estate, vest^ imme¬ 
diately, 800. 

after general failure of issue, held referable to subsisting estate 
in tail special, 800, ii. 489. 
legacy charged on, when raisablo, 83C. 

during suspense of alternative contingencies, vests in the heir or residuary 
devisee (oofore 1838), 648, 050. 

forming part of personal residue, rights of tenant for life how ascertained, 
609, 611, n. 

devisee of, is bound to elect, 445. 

person entitled in, has separate right of election, 443, n. 

See Bemainder. 

“EEVEBSION,” . ' 

devise of (before 1838), passed the foe, ii. 284. 

devise over of, after gift to several, whether cross-remainders implied from, 
ii. 553. 

BEVEVAL, . 

of revoked will, by revocation of later will before 1 Viet. c. 26.. .136. 
none siitce 1 Viet. c. 26, except by ro-oxecution, 145, 146. 

by codicil, ib. 

parol evidence not admissible to show contrary intention as to, ib. 

is admissible to show extent of revival by re-oxecution, ib. 
of part revoked by first codicil, not affected by confirmation of will by 
second codicil, 189. 

as to effect of this on the first codicil, qu., 192. 
of revoked will, by recognition in subsequent codicil, 188. 
provided will was not de 8 tro 5 'ed animo revocandi, 191. 

See Codicil—Eevocation. 

BEVOCATION, 

by unattested codicil of legacy charged on realty only, inoperative, 96. 

of charge on mixed fund, inoperative qua realty, ib. 
since 1 Viet. c. 26, of will made boforo 1838, determined, as to acts appa¬ 
rent on face of will, by new law, 129, 143. 
os to acts not apparent on face of wiU, by old law, ib. 
conditional, 135, 136, 142, 168, 191. 

I. ByMarriaoe. 

1. Before 1 Ftcf. c. 26. 

of will of a woman by marriage only, 122. 

^ oven though she survived her husband, ib. 

^ contra os to wills imder a power, ib. 
of will of a man by marriage and birth of issue, ib. 
not by birth of issue alone, ib. 
rule borrowed from civil law, 123. 

depends on tacit condition annexed to will, ib. 

3 R 


J.—VOL. TI. 
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EEVOOATION— continmd. 

I. By Mabbiaoe — continued. 

1. Before 1 Viet. c. 26—continued. 

* rule applied to second marriage as well as first, 126. 
where issue posthumous, ib. 

where probability of issue not known to testator, ib. 
whore the children issue from different marriage, qu., 124. 
though wife and children are provided for by «u^e> 
quent settlement, ib. 
or whore wife alone provided for, ib. 
or children alone provided for, gw., ib. 
though after-acquired property descends on children, 
aemb., ib. 

notwithstanding pre-decease of after-bom issue, 126. 
not applied where the will provides for wife and children, 124. 
where they are provided for by previous settlement, ib. 
whore less than whole estate disposed of, aemb., ib. 
where, if will revoked, after-bom issue do not take, 126. 
parol evidence not admissible to show intention against, 127. 
wills made before the statute, governed by old law, 129. 

2. Since 1 Viet. c. 26. 

of will by marriage alone without birth of issue, 128. 

hence gift by bachelor to his children” means bastards (if any), 
ii. 237. 

observations on statute, 128. 

II. By Burning, Tearing, Cancelling, &o. 

1 . Before 1 Viet. c. 26. 

as to will of freeholds, 129. 

of personalty, ib. 

act of burning, &c. ineffectual without animus revocandi, 130. 
as by mistake or during insanity, ib. 
by third person without consent, ib. 
animus ineffectual without actual burning, &c., 131, 132. 
partial burning, &c. sufficient, 131. 

unless act was suspended by testator, 132. 
presumption as to, when no evidence as to how destroyed, ib. 
animus presumed if will traced into deceased’s custody, 133. 
not presumed where will traced out, ib. 
may be rebutted by evidence, 133, n. 
pencil cancellation suffices, 133. 
is prim& facie deliberative, ib. 

cancellation of part leaves remainder in force, if sensiblo> 133, 1'34. 

of name of devisee revokes the devise, 136. 
is conditional when mode on the occasion of a new will which is 
invalid, 136, 136. 

provided new will is in fieri, 136. 
if old revoked will is erroneously supposed to be revived, ib. 
revives previous will, ib. 

whether the later will contained a revocatory clause or 
not, ib. 

by destruction of one duplicate, 136, 137. 
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EEVOOATPION — continued. 

n. By Burning, Tearing, Canoei<ling, &c. — coniinued. 

1. Before 1 Viet. c. 26—continued. 

partial, by alteration of one duplicate, 137, 138. 

purpose expressed in both will and codicil revoked by obliteration 
in codicil alone, 138. 

of codicil, by destroying will, gu.^ 139. 

2. Since 1 Viet, c, 26.. 139. 

may be by tearing, which includes cutting, 141. 

pro tanto, by cutting off any essential part, ib. 

by cutting out part, ib. 
in toto, by cutting off any essential part, ib. 

by tearing off signature from last sheet only, ib. 

from all but last shoot, ib. 
by tearing off seal though no soal nocessary, ib. 
none, if tearing is through wear or mistake, 141, 142. 

circumstances may bo proved, ib. 
none, by cancellation, 140, 142. 

unless amounting to deatruction of substance or effacomont 
of contents, 142. 

or unless signed and witnessed, 140. 
glasses used to decipher cancelled words, ib. 

but not parol evidence unless revocation is condi¬ 
tional, ib. 

and will not w’holly destroyed, 191. 
burning, &c. must be by or in presence of testator, 147. 

when unauthorized, contents proveable by parol, ib. 
does not revive will revoked, 145. 

will completely destroyed animo rcvocandi cannot bo sot up by 
mere reference in codicil, 191. 

m. By Alteration of Estate. 

1. Before 1 Viet. c. 26. 

by change of interest, 147. 

without change of seisin, 157. 
rmless resulting from the original limitation, 147. 
by conveyance in fee, though to use of testator, 148. 
and though estate equitable, 150. 
but not in case of copyholds, 149. 

and not in case of leaseholds by assignment in trust for tes¬ 
tator, 322. 

by conveyance for unnecessary or mistaken purpose, ib. 
by avoidance of an exchange after death for defect in title, 150. 
not by disseisin, if testator re-entered, 149. 

secuB if out of possession at death, 150. 

(in equity only) by contract for sale, 160. 

though contract rescinded after devisor’s death, ib. 

or in bis lifetime, ib. 
though estate repurchased, 161. 
by antenuptial articles for settlement, ib. 

settling share of devised land on one of the devisees, ib. 

3 r2 
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BEVOCATION— continued. 

in. By Alteration of continued. 

1 . Before 1 Viet. c. 26—continued. 

' not by partial alienation, 147. 

partition, 150. 

unless devised estate not included i^ devisor’s divided 
share, 151. 

or unless with new limitations, 152. 
mortgage, 151. 

unless with new limitations of equity of redemption, 152. 
what amounts to now limitation, 153. 
conveyance on trust for sale to pay debts, 152. 

unless further trust declared, ib. 
reconveyance, unless with new limitations, 156. 
bankruptcy, 152. 

conveyance of legal estate to equitable owner, 155. 

to purchaser according to terms of contract, ib., 156. 
unless now limitations inserted, ib. 
as uses to bar dower, 156. 

such uses not within contract to convey to such 
uses as devisor shall direct, ib. 

renewal of pcipotually renewable lease for lives, 157. 
conveyance according to marriage articles, 158. 
covenant of testator to convoy to use of himself, 159. 
will made before 1 Viet, is revocable by alteration of estate subse¬ 
quent to the stat., 165. 

2. Since 1 Viet. c. 26. 

(in equity) by contract for sale, 162. 

decree for sale, ib. 

sale under power in another person, 163. 

sale under compulsory powers in acts of parliament, 
162. 

tmlcss reinvestment in land is required, 163. 
as by common power of sale and exchange, ib. 
not by conveyance, except so far as it is an alienation, 162, 164. 
acquisition by termor of the fee, 164. 

IV. By void Conveyances. 

Before 1 Viet. c. 26. 

« by deed of gift by husband to wife of residue of his estate, 165. 
feoffment without livery, ib. 

recovery void on ground of bad tenant to the preecipe, 166. 
appointment under a power not in existence, ib. 
attempt to convey copyhold by deed, ib. 
j not by conveyance to charitable uses when grantor dies within 
twelve months, ib. 

conveyance by person under disability, ib. 
conveyance void at law for fraud, 167. 
contra if void only in equity, ib. 

Since 1 Viet. c. 26. 

none of these modes operative, 167. 
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REVOCATION— continued, 

V. By subsequent Will oe Codicil, or WEiriNa. 

Before 1 Viet. c. 26. 

as to devises of lands, 167. 

difference between ceremonial of execution for makLag and 
revoking wills under Statute of Frauds, 168. 
as to bequests of personalty, 169. 
for purpose of making new gift is conditional, 168. 

Since 1 Viet. c. 26. 

revoking will or writing on same footing as devising will, 170. 
Generally 

of 80 much of will as contains the gift, effect of, 170. 
of the gift merely^ effect of, ib. 
by expression of intention to revoke presently, 171. 
not by expression of intention to revoke at future time, ib. 
subsequent will if contents unknown, 172. 
merely because styled the “ last will,” ib. 
express revocation inserted by mistake, struck out, ib. 
restrained in effect, ib. 
not restrained by recital, 181. 
on express false assumption, fails, 183, 184. 
on belief of assumed fact, takes effect, ib. 
clear revocation, not restrained by inaccurate reference to gift, 182. 
by inconsistency of disposition, instances of as to realty, 172, 173. 
as to residuary personalty, 173. 
contradictory wills of uncertain date, both void, 174. 
instruments apparently inconsistent, reconciled if possible, ib. 
if later instrument leaves some property undisposed of, 173. 
is a codicil, 175, 176, 177. 

though gift in codicil is “ instead of ” gift in will, 177. 
charge not revoked by revocation of devise of land charged, 176. 
general term in codicil confined to its meaning in will, 177. 
specific gift in will not revoked by general gift in codicil, 178 
beneficial devise not revoked by change of trustee, ib. 
revocation as to one ofiice does not extend to another, ib. 

os to one estate does not affect devise made by reference 
thereto, ib. 

except as to heirlooms given by reference, 180. 
or where devise of first estate modified only, ib. 
clear gift in will not revoked by ambiguous codicil, 181, 

182. 

not reduced by inaccurate reference in 
codicil, 181, 530. 

but ambiguity in will may be explained by reference in 
codicil, 531, 532. * 

implied by revival of earlier will, 188. 
not by recognition in codicil of earlier destroyed will, 191. 
of co^cils when implied by reference in a later codicil to other 
specified codicils only, 190. 

of particular estate, enures for benefit of remainderman, 574. 

See Acceleration. 
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EOMAN CATHOLIC EELIGION, 

bequests in furtherance of, valid, 207. 
except “ superstitious uses,” ib. 

* doctrine of pope’s supremacy, semb., 208. 


S. 

SAILOB. See Mabineb. 

SALE, 

under decree for payment of debts, works conversion as to surplus, 162. 
so of sale under Act of Parliament, ib. 
under power, ib. 

conveyance in trust for, to pay delta only, did not revoke will, 152. 
trust for, to a specified person, effect of, 568. 
when devisee of trustee can exercise, 711. 
power of, does not put dowress to election, 461. 
mere power of, does not work conversion, 595. 
charge of debts authoiizes devisee in trust, to make, ii. 590, n., 592. 
but not an executor, ib. 

* except by statute, ib. 

See Conversion—Rents and Pbofits—Revocation. 

“ SAME,” 

devise of “ estate to A. for Ufo, after his death the same to B.,” B. held not 
entitled in fee, ii. 282. 

to what antecedent referable, Iluakiaaon v. Lefevre, 25 Boav. 157. 
SATISFACTION, 

of legacy, by gift from testator in his lifetime may be evidenced by can¬ 
celling of legacy in his will, 142, 143. 

presumption of, may be rebutted by parol evidence, 416. 

SCHEME, when the court will pay a charitable legacy without, 249. 
SCOTLAND, 

heir of land in, not excluded from share of pensonalty under English 
intestacy, 9. See Election. 

when entitled to exoneration from debts out of English personalty, 10. 
testamentary power in, 9, n. 

excepted from 9 Geo. 2, c. 36, to what extent, 240. 

Thellusson Act extends to, 303. 

SEALING 

a will not equivalent to signing, by testator, 78. 
ndt by witness, 82. 

SECOND SON, gift to, ii. 213. See Fibst Son. 

SECRET TRUST, 

for charity, discovery of, may be compelled, 206, 233. 

enforced against heir or devisee by parol evidence, 31, n., 233, 415. 
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“SEOUEITIES FOR MONEY,” 

wlmt is included in a gift of, Y69, n. 

includes legal estate in fee of mortgage land, 669. 

SECURITY, life tenant of chattels need not give, to ulterior legatee, ^79, 880. 

SEISED, devise of ** estates of wHoh I am seised,” strictly construed, 651. 

SELECTION, povrer of. See Common (Tenancy in)—Implication—^Unoeb- 

TAINTY. 

SEPARATE USB, 

enables f. c. to dispose of real and personal estate by ■will, 39. 
of f. o., what words create a trust for, ii. 24, n. 

create trust for, extending to all future marriages, 
ii. 42, n. 

extrinsic circumstances disregarded, ii. 26, n. 
where no express trustee, husband is trustee, ii. 24, n. 
implied from husband’s acts, 39, n. 

what words restrain alienation by f. c. of property settled to, ii. 26, n. 
restraint imposed on unborn person, void for remoteness, 296, n. 

See Alienation—^Feme Ooveete—^Assent. 

SEPARATE WILLS of distinct properties, 18. 

SERVANTS, 

gift to, generally, means servants at date of will, 325. 

to those in testator’s service at his death, previous dismissal, though 
wrongful, excludes, 326, n. 

SETTLE, 

direction to, how construed as to realty, ii. 344. 
as to personalty, ii. 567, 578. 

See Exectjtoby Teust—Steict Settlement. 


“ SHALL,” not restricted to future events, 58, ii. 771. 

SHARE, owner of one, in land to be sold, cannot elect against sale, ii. 601. 
SHARE,” 

devise of testator’s (before 1838) gave the fee, ii. 285. 

but not of a share created by the will, ib. 
gift over of, applies ■to which of several preceding subjects of gift, 743, n. 
does not include accrued share, ii. 711. 

unless explained by context, ii. 712. See Acoeued Shabes. 
in joint stock company, includes “ stock” of tho company, 793, n. (i). 
may bo bequeathed to charity, 222. 

but not a share in private partnership holding land, 224, Aahworth 
V. Munn, 15 Oh. D. 363. 

SHELLEY’S CASE, rule in, 
stated, ii. 332. 

is a rule of law, not of construction, ib. 

cannot be excluded by express declaration, ii. 338, 339, 340. 

but previous question is whether testator uses * * heirs,” &o. in a restricted 
sense, ii. 333, 334. 
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SHELLEY’S CASE, rule in— continued, 

only applies to limitation by way of remainder, ii. 333, 334. 
applies to copybolds, ii. 334. 

to freeholds pur autre vie, ib. 

analogy between “ heirs ” and (quoad personalty) “ executors,” ib. 
limitations must be by same instrument, ib. 

whether deed creating and deed executing power are one instru¬ 
ment, ib. 

estate to ancestor and heir must be both legal or both equitable, ii. 333. 
but one of them may be subject to a trust, ib. 

the estate of freehold may be pur autre vie, or contingent, or determinable, 

ii. 336. 

may bo express or implied, ib. 
by resulting trust, gw., ib. 

express exclusion of the rule is ineffectual, ii. 338, 339. 
interposition of trustees to preserve, is ineffectual, ib. 
the remainder to heirs may be by any words, as, issuo, son, &c., ii. 339. 

may be by implication, ib. 
may be contingent, ii. 340, n., 332. 

whole estate may be vested, though limitation to 
heirs, taken by itself, would be contingent, ib. 
must be to heirs of body of him only who takes free¬ 
hold, ii. 340, 341. 

direction that heirs shall take by purchase is ineffectual, ii. 340. 
rule applies to devise of freehold to two, remainder to the heirs of their two 
bodies, ii. 341. 

applies as to a moiety, to devise of freehold to two, remainder to heirs 
of one of them, ib. 

distinction whether the freehold is joint or in common, ib. 
whether the two are (or might be) b. and f., or strangers, ib. 
practical bearings of, explained, ii. 356. 

estates intervening between freehold and limitation to heirs, how affected, 
ii. 357. 

instances of effect of operation of, ii. 358. 

See Absolute Iktekest—Estate Tail—Exbcutobt Tbust—Hus¬ 
band AND Wife. 

SIGNATUEE, 

cutting off testator’s, or those of the witnesses, revokes will, 141. 

See Execution of Will. 

SOLDIEE, will of, ii. 859. 

SON, when a word of limitation, ii. 400. See CniLD. 

SPECIE (ENJOYMENT IN), by tenant for life of residue, 612 et seq. 

of share in a partnership, does not give right to increment of capital, 619. 
See CONVEBSION. 

SPECIFIC, 

gift, period at which will speaks regarding, 328—332. See Febiod. 
construction of, depends on state of property at that period, 423. 
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SPECIFIC — continued . 

gift of real estate, since 1 Yict. c. 26, wliore testator had since acquired a 
second object ans-vrering the description, 330. 

of personalty in futuro does not carry intermediate income, 6S2, n. (to). 
legacy, what is—see references, ii. 622, n. (a), 679, n. 
sums, trust to pay, out of land, are payable thereout primarily, ii. 674. 

devise of real estate undistinguishable os assets from residuary, notwith¬ 
standing 1 Yict. c. 26, ii. 623, n. 

See Assets—C oNTRiBUTiox—^E xoneration—Mahshallixo. 
STATUTES CITED, 

Magna Charta and other early statutes (Devises to Corporations), 65. 

7 Edw. 1, c. 1 (de Eeligiosis), 241. 

31 Edw. 3, c. 11 (Administrators), ii. 125, n. 

23 Hon. 8, c. 10 (Superstitious Uses), 205, 241. 

27 Hen. 8, o. 10 (Jointures), 33. 

32 Hen. 8, c. 1 (Wills), 32. 

c. 28 (Leases by tenants in tail, husband, ecclesiastics), ii. 19. 

34 & 35 Hen. 8, c. 5 (Wills), 32, 65, 

1 Edw. 6, c. 14 (Superstitious Uses), 205. 

43 Eliz. 0 . 4 (Charitable Uses), 208, 218. 

10 Car. 1, sess. 2, c. 2 (Wills, Ir.), 32. 

12 Car. 2, c. 24 (Tenures Abolition, Testamentary Guardians), 32, n., 33. 

22 & 23 Gar. 2, c. 10 (Distribution, explained by 22 Car. 2, c. 30), ii. 107, 

120, 126. 

29 Car. 2, c. 3, s. 5 (Execution of Wills), 77. 

s. 6 (Eevocation), 129, 167. 

ss. 10 & 12 (Estates pur autre vie. Assets), 62, ii. 620. 
s. 19 (Wills of Personal Estate), 97. 

2 W. &. M. sess. 1, c. 8, s. 3 (Customs of London confirmed), 241. 

3 W. & M. c. 11, B. 7 (Moaning of “Unmarried”), 521, n. 

3 & 4 W. & M. c. 14 (Eight of Action of Debt agaii\^t Devisees), ii. 582, 
620. 

7 & 8 WiU. 3, c. 37 (Licences in Mortmain), 66. 

1 Ann. st. 1, c. 7 (Eestraining alienation of Eoyal Demesnes), 42. 

9 Geo. 2, 0 . 36 (Charitable Uses), 66, 219. 

13 Geo. 2, c. 29 (Foundling Hospital), 242. 

14 Goo. 2, c. 7 (Special Occupancy), 98. 

25 Geo. 2, c. 6 (Witnesses to Wills), 71, 72. 

c. 11 (same as to Ireland), 71. 

19 Geo. 3, c. 23 (Bath Infirmary, Charity), 242. 

39 & 40 Geo. 3, c. 88, s. 12 (Escheats), 42. 

c. 98 (Accumulation of Income), 302. 

42 Goo. 3, c. 116 (Land-tax Eedemption, Charity), 241. 

43 Geo. 3, c. 107 (Queen Anne’s Bounty, Charity), 66, 241. 

o. 108 (Church Building), 66, 241. 

45 Geo. 3, o. 101 (Universities, Advowsons), 220. 

47 Geo. 3, c. 74 (Freeholds made Assets, Traders), ii. 582. 

sess. 2, c. 24 (Escheats), 42. 

51 Geo. 3, c. 105 (Eoyal Naval Asylum, Charity), 242. 
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STATUTES CITED—continued. 

55 Geo. 3, o. 147 (Glebe), 242. 

o. 184 (Legacy Duty), 696. 

' • c. 192 (Devises of Copyholds), 67, 60, 666, 666. 

68 Geo. 3, c. 45, s. 33 (Glebe), 242. 

59 Geo. 3, o. 94 (Escheats), 42. 

6 Geo. 4, 0 . 39 (British Museum, Charity), 242. 

6 Geo. 4, c. 17 (Escheats), 42. 

c. 20 (Westminster Hospital), 242. 

9 Geo. 4, c. 31 (Petit Treason), 42. 

c. 42 (Church Buildi n g), 66. 
c. 85 (Charity), 220. 

10 Geo. 4, c. 25, s. 37 (Greenwich Hospital, Charity), 242. 

1 Will. 4, o. 40 (Executors, Next of Kin), 63, 74, 571. 

c. 46 (Illusory Appointments), ii. 266. 

c. 47 (Action of Covenant against Devisees), ii. 582, 620. 

2 & 3 Will. 4, c. 40 (Wills of Soldiers and Seamen), 98. 

c. 115 (Roman Catholic Disabilities Removal), 207, 208, n. 

3 & 4 Will. 4, c. 9 (Royal Naval Asylum, Charity), 242. 

c. 27 (Limitation of Actions), 707. 

0 . 74 (Fines and Recoveries Disposition by f. o.), 699, n., 603. 
c. 104 (Real Estate mado Assets), ii. 583, 621, 682, 687. 
c. 105 (Dower), 469. 

c. 106 (Inheritance), 75, 649, ii. 61, 78, 330, 624. 

4 Will. 4, c. 38 (St. George’s Hospital), 242. 

6 Will. 4, c. 7 (Middlesex Hospital), ib. 

1 Viet. c. 26 (Wills), see print of this Act, ii. 854. 

c. 28 (Limitation of Actions, Mortgages), 707. 

I & 2 Viet. c. 110 (Insolvents, Judgments), ii. 34, 621. 

4 & 5 Viet. c. 35 (Copyholds), 61. 

c. 38 (School Sites), 242. 

6 & 7 Viet. c. 37,«. 22 (Devise for Church-building), ib. 

7 & 8 Viet. c. 66 (Aliens), 69. 

c. 97, B. 16 (Charitable Trusts, Ir.), 240. 

8 & 9 Viet. c. 43 (Museums of Art and Science, Charity), 242. 

o. 106 (Real Property), 261, 262, 263, 649, n., 873. 

9 & 10 Viet. c. 69 (Jewish Disabilities Removal), 208. 

10 & 11 Viet. c. 78 (Licences in Mortmain), 222. 

II & 12 Viet. c. 36, s. 41 (Thellusson Act, Scotland), 303. 

13 & 14 Viet. 0 . 65 (Public Libraries), 242, n. 

c. 94 (Tithes), 243. 

15 & 16 Viet. c. 24 (Wills, “foot or end”), 105. 

17 & 18 Viet. c. 113 (Mortgage Debts primarily chargeable on Land), 
ii. 646 et seq. 

18 & 19 Viet. c. 43 (Infants’ Settlement Act), ii. 12. 

20 & 21 Viet. c. 57 (Assignment of Wife’s Personal Estate), 603, n. 

23 & 24 Viet. c. 5 (Probate Duty on certain Indian Securities), 3, n. 

c. 16, 8. 4 (Probate Duty on Personalty, appointed under 
general power), ib. 

24 Viet. c. 9 (Conveyances to Charitable Use), 220, n. 
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STATUTES CITED — &»itinued. 

24 & 25 Viet. c. 114 (Execution of Wills indepondent of Domicile), 7. 

c. 121 (Domicile by Convention), 11, n. 

25 Viet. 0. 17 (Conveyances to Charitable Uses), 220, n. 

27 Viet. 0 . 13 (Conveyances to Charitable Uses), ib. 

27 & 28 Viet. -C. 112 (Judgments, Charge on Land), ii. 622. 

29 & 30 Viet. c. 67 (Conveyancos to Charitablo Uses), 220, n. 

31 & 32 Viet. c. 44 (Beligious, Literary, &c. Sites), 242. 

32 & 33 Viet. c. 46 (Specialty and Simple Contract Debts payable pari 
passu), ii. 583, 687. 

33 Viet. 0 . 14 (Naturalization Act 1870), 41, 67; ii. 71, n. 

33 & 34 Viet. c. 23 (Eorfeituro for Treason and Felony abolished), 43. 

34 Viet. c. 13 (Public Parks, Schools and Museums Act, 1871), 242. 

36 Viet. c. 86, s. 13 (Elementary Education Act, 1873), ib. 

37 & 38 Viet. c. 37 (Exclusive Appointments), ii. 266. 

c. 57 (Limitation of Actions), 707. 

c. 78 (Vendor and Purchaser Act 1874), 708. 

38 & 39 Viet. 0 . 68 (Department of Science and Art), 242. 

c. 77 (Administration of deceased Insolvent’s Estate), ii. 583. 
40 & 41 Viet. c. 33 (Contingent Bemainders), 263, 649, n., 820, 874, ii. 176. 

STEWABD, effect of directing devisee to employ particular person as, 405. 

STEBPES (PEB), 

, personal representatives (construed next of kin) take, ii. 112. 

gift to descendants of A. and B. per stirpes; who are the stirpes? 
ii. 100. 

See Capita (peii)—C niLDREN. 

** STOCK,” devise to A. and his, gives a fee, ii. 275. See Live and Dead 
Stock. 

STOCK, in public funds, 
is moveable property, 2. 
how wills of, must be executed, 98. 
what passes by gift of, 770, n. 

excluded by context from gift of “ other articles,” 752, n. 

STBICT SETTLEMENT, 

'executory trust requiring, what limitations inserted, ii. 344, 345, n., 354. 
powers of management inserted, ii. 355. 
protector not usually appointed, ib. 

expression of intention to make, does not- control direct devise to A. for 
me, remainder to the heirs of his body, ii. 388. 

mode of limiting chattels to go along with freeholds in, ii. *577. See 
Chattels. 

SUBSCBIPTION. See Execution of Will—Signatube. 

SUBSTITUTED LEG-ACY, when entitled to some exemption from duty as 
original gift, 186. 
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SUBSTITUTION, 

gift by, not impliedly contingent on substituted legatee surviving same 
period as required of original legatee, ii. 187. See Childben. 

• not impliedly subject to words of severance like original gift, 
ii. 255. 

of issue for deceased parents, or concurrent gift to parent and issue— 
which ? ii. 572. 

objecte claiming by, must point out original legatee in whose place they 
claim, ii. 771, 772. 

issue of parents dead at the date of the will cannot take by, if original be¬ 
quest to parents is a claaa-^it, ib. 

but may take if the original gift is to parents and issue concurrently, 
i. e., an original gift to issue, ii. 774. 
e. g. to such children as are living at a given time and (or **or”) 
the issue of such as are then dead, ii. 775, 778. 
may take if state of family is such that the words (though substitutional 
in form) cannot be satisfied without including the issue of pro- 
doccased children, ii. 776—778. 

or if quasi-substitutional gift is, in case any child die, &c., issue to 
take “the share which parent would have taken if he had been 
living,” ii. 780. 

socus if the words are “if any of tho aaid children die,” &c., ii. 781. 
or if gift bo to such children as are living at a given time, or (read and ) 
the issue of such as are then dead, ii. 778, but see ii. 782. 
but not, if gift bo to such children as are living at one time, 
or tho issue of such as are living at another, ii. 779. 
issue of parents dead at tho date of the will may tako by, if original gift is 
to parent’s nominatim, ii. 782. 

unless expressly confined to such as are living at date of will, ib. 
gift by, how aifected by failure of original gift, ii. 882. See Failtjbe. 

SUCCESSION DUTY depends on domicile of testator, 3, n. 

SUCCESSIVELY, 

gift to several, in what order do they take ? 374, 557, ii. 216, n. 
devise to first and other sons and their heirs, creates successive estates tail, 
ii. 253, 456, 457, and Watkina v. Frederick, 11 H. L. Ca. 358. 
gift to parent and children, when they take, 390, 391, ii. 398—400. 

“ SUCCESSOES,” devise to A. and his, gives fee, ii. 274. 

“SUCH,” 

whether prospective or retrospective, ii. 65, n., and see Strutt v. SraithtvaitCf 
5 De G. & S. 369; Hope y. Potter, 3 £. & J. 206; Harley v. Mitford, 
21 Beav. 280. 

how much of what precedes is imported by, ii. 779, 780. 

“ SUCH ISSUE,” 

' • 

after a limitation to a class of issue and their heirs, refers to the class, 

ii. 454. 

I first and other sons and their heirs, refers to the heirs, 
ii. 466, 457. 

SUPEBSTITIOUS USES, 
what are, 205, 206. 
are void, 205. 

devisees compellable to discover secret trust for, 206. See GnABiTY. 
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SUPPLYING WORDS, 

words may be supplied to express obvious iutention, 486. 

“die,” after estate tail, read, “die tcithout issue,** ib., ii. 20, 21. 
words supplied to produce uniformity in separate devises, 486 et seq. 

e. g. “without issue,” read, “without leaving issue,” 486. See Die 
WITHOUT Issue. 

“ under twenty-one” supplied, 487. 

“ on marriage,” read, “ at twenty-one or marriage,” 488. 
“dying,” read, “ dying without leaving a child,” ib. {Abbott v. 
Middleton.) 

to provide for an altornative event according to obvious intention, 490. 
to assimilate trusts of children's fortunes according to intention, 494. 
to render limitations consistent with context, 

e. g. trust to pay income to widow for life {and after her death) in trust 
for children, 492. 

trust for every child who being a son, &c, (or who being a daughter , 
& o .) and his or her oxecutors, 493. 

gift to first { a 7 id every other ) son successively, 528, ii. 407. 

object of “further” devise supplied by reference to preceding devise, 490, 
but see 498. 

devise to “second and other sons successively” hold (without 
■ addition) to include first son, 491, and n, 

words of limitation in ono devise not to be implied in another, though 
similar intention probable, 495—498. 

where clauses are numbered, words of limitation at the end of clause 
applied to several devises in the clause, 499. 
parol evidence of omission not admissible, 412, 441. 

SURNAME, gift to person of a particular, construed as a gift to a person of 
a particular “name,” semb ., ii. 143. 

SURRENDER 

of copyholds to use of loill, 

necessary before 55 Geo. 3, c. 192. .57, 663. 
was the operative conveyance, not the wiU, ib. 
notwithstanding, legal estate descended to the heir, ib. 
necessary notwithstanding previous surrender by way of mortgage, ib. 
and will, severed joint tenancy, ib. 
barred freebench, ib. 

by joint tenant to use of will of a stranger (who survived surrenderor), 
whether a severance, 57, n. (a), 
supplied in favour of creditors, 664. 
omission of, supplied by 55 Geo. 3, c. 192.. 57, 60. 
by feme coverte, not supplied by that statute, 57. 
custom not to, bad, semb., ib. 
brought them within devise in previous will, 58. 

notwithstanding use of the word, “ shall,” ib. 
not necessary since 1 Yict. c. 26 .. 60. 

whether equitable interest in copyholds passed by general devise of real 
estate, without, 665. 

of leoM , power in trustees to accept, prevents legal estate from passing out 
of them, ii. 281. 

Copyholds—General Devise. 
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SUEVIVOR. See Survivobs. 

gift to, for life, whether estate implied to all during joint lives, 541. 

gift over on death of, after estate for joint lives, whether life estate implied 
t(v survivor, 542. 

SURVIVORS, 

not construed “ others” without aid from the context, ii. 689—697. 

to include objects previously deceased, or subsequently bom, ii. 691. 
although elsewhere associated with “ others,” ii. 692. 
or the event is death combined with a collateral event, ii. 694. 
nor if gift thereby becomes too-remote, ii. 709, and see ii. 627, n. 
construed “ others” (not “ surviving stirps,” ii. 703—706) by force of a 

general gift over. 

in a gift to several in tail, and for want of issue of any 
of them, to the survivors, and for want of issuo of 
all, over, ii. 697. 

in a gift of personalty, to several at 21, if any die 
under age to the survivors, and if all die under age, 
over, ii. 699. 

to several, in common, for life, remainder to 
children; if any die childless, to the sur¬ 
vivors for life, and then to their children; 
if all die childless, over, ib. «. 

secus, if in such case the gift to survivors 
is absolute, ii. 700. 

gift over, essential to this construction, ii. 701—703. 

except after devise in tail, g«., ii. 
706, 707. 

sufficient if to the last survivor (meaning 
“longest liver”), ii. 700. 
though contingent on one event, ib. 
residuary gift, insufficient, ib. 

construed “others” to effectuate declared intention that children should 

take whatever parent “ would have been entitled to 
if living,” ii. 708. 

by force of words referring thereto in another gift, 
ii. 709. 

where litoral sense is impossible, ii. 707. 
synonymous with “ other surviving,” ii. 701, n. 

“then surviving,” ii. 702, n. 

TO WTIAT PERIOD GIFT TO, FOLLOWING A PREVIOUS ABSOLUTE GIFT IS TO BE 
REFERRED, 

1. Where the gift is not expressly contingent, 

(a.) Immediate gift, refers to, 
testator’s death, ii. 721. 

notwithstanding charge of annuities, ii. 722. * 

(5.) Where the gift is not immediate, 

* Formerly referred to testator’s death as well in gifts to individuals,. 
ii. 722—726. 

as to classes, ii. 727 {Doe v. Prigg). 

except where subject of gift was the produce of a future 
sale, ii. 728. 

or another gift to survivors expressly referred to period 
of distribution, ii. 730, 731. 
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SURYIVOBS— continued. 

TO WHAT FEBZOO GIFT TO, &0.— continued. 

1. Where the gift m not expreealg contingent —continued. 

(6.) Where the gift is not imiBediate— continued. 

Now referrod to the period of distribution both as to pereonaltg 
{Crijppa V. Wolcott)^ li. 733—736. 
and os to real eatatCy ii, 736. 

whe^or such period be the death of the testator, or the deter¬ 
mination of the previous interests, i. o. whichever happens 
last, ib. 

and where no prior interest is created but distribution is 
postponed, ib. 

rule excluded where general gift to survivors is explained by 
special one, ii. 745. 

or by alternativo gift to issue of any who die before testator, 
ii. 738. 

or whore issue of “ survivors” is substituted in place of 
parents who may die, ii. 737. 

2. Where the gift ia on an expresa contingencyy 

•“ survivors” means those who are living \vhen the contingency happenay 
whether the gift is immediate, ii. 740, n. 
or after a prior life estate, semh., ii. 740. 

and, in the latter case, whether the contingency happens after 
the death of the tenant for life, aemh.y ib. 

unleaa reatricted by context to a definite period, 

e. g. to death of tenant for lifo, by alternative 
gift to issue tiien living, ii. 738. 

to death of testator, by gift over on death 
of all in his lifetime, ii. 739. 

or before, i. e. “ survivor” need not be living at death of tenant for 
lifo, ii. 740—743. 

this appHes to a gift to A. and B., and if either die before tenant 
for lifcy to the survivor, ii. 741; but see ii. 745. 

especially if there is an alternative gift to issue living 
at the death of one so dying, ii. 742. 
to a gift to several, and if any die under age, to the sur¬ 
vivors, ii. 745. 

secuB, if original gift is contingent on surviving tenant for life, 
ii. 743. 

if ultimate gift over is on death of all before tenant for 
life, ii. 744. 

if context points to a fixed period, ii. 743, 744. 

** survivors” referred to event personal to leqateCy rather than to 
event fixing distribution but not personal, ii. 746. 

especially where primary gift is contingent on the personal 
event, ii. 747. 

or ultimate gift over is on death of all or non-happening 
of that event, ib. 

secus, where ultimate gift over is on death of all before period of 
distribution, ii. 748. 

or where there is no gift except to survivors, ib. 

WHERE PBIOB GIFT IS FOB EIFE OEI.T. 

period of survivorship is indefinite, amib.y ii. 739. 

especially where there is a final gift over on death of the last sur¬ 
vivor, ii. 748, 749. 
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SUBVIVOES— continued. 

devise-to A. and B. and the survivor, their heirs and assigns in equal shares, 
held joint tenants for life with inheritance in common, ii. 750. 

devise to A. and B. and the survivor, equally between them and their heirs, 
held survivor to share equally with the heirs, ib. 

See SuBVivoBsniP — Accbued Shabe—^Death. 

SUBVIVORSHIP, 

not inconsistent with, though not regularly incident to, tenancy in common, 
ii. 263, 749. 

but in devise of the inheritance to several as tenants in common, words 
of survivorship sometimes confined to the life estate, ii. 750. 

" with benefit of,” carries accrued shares, ii. 714. 

how construed with reference to the period of survivorship, ii. 724, 735, n. 


T. 

TAIL. See Estate Tail. 

TEARING, 

revocation of will by, 129, 141. 
includes cutting, 141. 

See Revocation. 

TECHNICAL WORDS, construed strictly, ii. 368, 488, 651, ii. 811. 

See Heirs of the Body. 

TEMPORAL ESTATE, 719, n. (o). 

TEMPORARY WILL, treated as last will, 104. 

TENANT, direction to devisee to permit occupation by, whether obligatory, 405. 

TENANT FOR LIFE, of residue, 605 et seq. See Conversion. 

TENANT IN TAIL AFTER POSSIBILITY, &c., woman, tenant in tail, does 
not become, till nine months after death of b., ii. 343. 

TENANTS IN COMMON may devise, 32, 47. See Common (Tenants in)— 
Estate Tail. 

««TENEMENTS ” includes every species of realty, 777. 

TERM OF YEARS, 

becomes attendant where trusts fail or are satisfied, 578. 
or whore no trusts declared, *579. 

See Leaseholds. 

TESTAMENTARY, 

what instruments have been held to be, 18 et seq. 
instruipent with words of present gift, generaUy not, 25. 

TESTATOR, who may be, Ch. HE. 

« THEN,” 

whether a word of time or of inference, ii. 138, 625. 

or merely of addition, ii. 595, n. (a). 

to what time points when occurring after successive limitations for life, 
851, n., ii. 154, n. 
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“THEEEUNTO ADJOINING,” what incliidod in, 784. 

“'THEREUNTO BELONGING,” what included in, 782, and see 420. 
“THINGS” pass the personal estate, 751. 

TIME, 

at which a will operates, IG. 

at which a will speaks generally, 318. See Fsbiod. 
as regards tho rple in Itose y. BartleUt 671. 

in Wild's case, ii. 391. 
the inilo against pezpetuity, 254. 

computation of, where condition is to be performed within stated time, ii. 4. 
See Accumulation—Age—Day—Pemod. 


TOMB, 

bequest to erect or repair not charitable, 210. 
unless part of, or ornament to, church, 211.* 

TRAITOR, 

formerly incompetent to make a will of realty, 42. 

* personalty, 43. 

now not attainted, ib. 

competent to make will, subject to statutory charges, semh., 44. 

TRANSMISSIBLE, 

interest may be, though contingent, 860. 

clause in defeasance of, strictly construed, 829. 

TRANSPOSITION, 

of words and clauses, 499 et seq. 

may be made to give sense to non-sensical clause, 499. 
to give effect to intention, 502. 
of names of two estates to suit tho context, 501. 
of names of devisees, 503. 

TREATY WITH FOREIGN COUNTRY, how testamentary power affected 
by, 11. 

TRUST, 

created, but object uncertain, 383. 

results for heir or next of kin or residuary donee, ib. 
precatory, created, by words of request, recommendation, &c., 385—387. 

provided object and subject are definite, 385. 

unless gift is for tho “absolute use” or “own use” of 
.donee, 388—390. 

doctrine of, not to be extended, 391. 
doubtful expressions which do not create, 391—394. 
through uncertainty of subject, 392, 393. 
through uncertainty of object, 394, 395. 

“ uncertainty .of object” explained, 895. 
trust failing, donee holds for his own benefit, ib. 
j.— A'OI.. 11 . 3 s 
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TRUST— continued. 

motiTO or purpose of gift, if for donee alone, donee bolds absolutely, 396,397. 
unless amount and application be in discretion of trustees, 397, 398. 
*if for others besides donee, three constructions— 

1 . Complete trust, as, legacy to A. for the benefit of himself and 

his children, 399. 

2 . Discretion, subject to control of Court, as, gift of income to 

parent for maintenance of children, 400. 

3. No trust, as, gift to A., to enable him, or that he may, support 

his children, 402, 403. 

or gift to A. to bo at his disposal for, &c., 401, 402. 
created by direction to permit tenants to continue in occupation, 405. 

by direction to employ person as steward or receiver, ib. 
resulting, may be rebutted by parol evidence, 416. 
trust or charge I 

distinction between devise/or and devise subject to particular purpose, 
565, 569. 

direction to sell to cortain persons may be a trust for them, 568, 569. 
trust, how far repelled by expressions of kindness towards devisee, 570. 

by describing devisee by. relationship, ib. 
by devisee being infant or married womi^pj 572. 
word “ trust” not necessary to create, 569. 

not conclusive in proving trust, 569, 570. 

See Executory Trust—Heir—Eesultino Trust. 

TRUST, PAROL, 

admitted by devisee, enforced against him, 31, n. (<), 233, 416. 

enforced against next of kin, Ee Fleetwood, 15 Ch. D. 
594. 

denied by devisee, proved against him by parol evidence, 233, 416, 417. 
TRUSTEES, 

DevxKs by. See MORTGAGEE and Trustee. 

their devisees are capable of executing trust for sale given to the 
trustees, their heirs and assigns, 711. 
are incapable of executing discretionary trusts given to 
the trustees and their heirs, 709. 
are incapable of executing trust or power of sale ^ven 
to trustees and their heirs, 710—714; and see 
per L.JJ., Ee Morion & Hallett, 15 Gh. 143; but 
Osborne to EowUtt, 13 Gh. D. 774, is contra. 

incapacity of devisees not cured by concur¬ 
rence of heir, 713. 

of leaseholds, effect of, in analogous case, ib. , 

Devises to, 

1. Legal estate does not vest in them, 

by devise to them to me of, or in trust for A., where they have no 

duty to perform, ii. 289, 291. 
except in cose of copyholds or leaseholds, 
ii. 308, 309. 

or appointment of use, ii. 307. 
in trust to transfer to A., ii. 292. 
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TRUSTEES—«on<tnuec?. 

Demws to —continued. « 

1. Legal eataie doet not vest in continued. 

by devise to them in trust to permit A. (not being f. o.j Jto reoeiTe. 

rents, ii. 293. 

in trust to pay to or permit A. to receive rents, 
ii. 294. 

in trust, subject to debts and legacies, for A.,. 
ii. 296. 

in case personalty deficient, in trust to raise 
money for debts, &c., whoro there is no defi¬ 
ciency, ii. 297. 

with power to grant leases for twenty-one years, 
s&no., iil 303, 304. 

to uses in strict settlement, with power to con¬ 
vey in exchange or partition, ii. 296. 

2. Legal estate vests in them^ 

by devise to use of them in trust for A., ii. 289. 

to them in trust for A., with direction to pay taxes and 
repairs, ii. 292. 

to apply rents for maintenance, 
ii. 293. 

to receive and pay over rents, ib. 
to support contingent remainders, and to 
permit A. to receive rents, ii. 294. 
to permit f. c. to receive rents for sepa¬ 
rate use, ib. 

to permit widow to receive rents, her 
receipts, “with approbation of trus¬ 
tees,” to be good, lb. 
to permit A. to receive 7 iet profits, ii. 295. 
to sell or convey, ib. 

in trust and in one event to be conveyed, ii. 296. 
to them in fee, charged vnth debtSj with direction to 
trustees to pay them, ii. 297. 

and a direction to executors to pay sums out of estate 
is an implied devise to them, ii. 305. 

to them in trust to raise money for debts, ii. 297. 

though trust bo only in case the personalty 
is deficient, ii. 298. 

and whether it prove deficient or not, 
semb., 299. 

and though devise itself be in case personalty 
deficient, if in fact there is a deficiency, 
ii. 298. 

in fee, with power to lease for indefinite term, 
ii. 299, 302, 303. 

but as to power to lease for a limited term, 
qu,, ii. 303, 304. 

with power to accept surrenders of lenses, 
ii. 304. 

in trust to apply timber money, ib. 
by appointment of “trustees of inheritance,” ib. 

of trustees, “ so far as neeossnry to tKjrform the 
trusts,” ii. 3(M, 305. 

3 s 2 
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TEUSTEES— continued. 

Devises to —continued. 

2. Legal estate vests in them —continued. 

*■ by appointment of trustees, “as also their heirs and assignsy* ii. 305. 

of trustees “ to see justice done,” ib. 
by direction to executors to pay sums out of estate, ib. 

3. They, take what quantity of estate, "before 1 "Viet, c. 26. 

take such estate as required for performance of the trust, ii. 305. 
■whether devise be to them, or to their use, ii. 307. 
and notwithstanding new words of direct gift to bene¬ 
ficiary, ii. 291. 

and as regards its commencement as well as its termina¬ 
tion, ib. 

devise of equitable interest to use of them, in trust for A;, gives 
them no estate, ii. 309. 

but confers power in equity to perform active trusts, if 
any, ii. 310. 

trust failing, and -wanting an heir, the trustees are en¬ 
titled to conveyance of outstanding legal estate, 573. 
take legal estate in fee, 

by devise to them in fee, with any trusts, unless cut do^ by 
context to a definite estate loss than a fee, ii. 305, 
306, and Watkins v. Frederick, 11 H, L. Ca. 366. 
same rule applies to copyholds, ii. 308. 
analogous rule applies to leaseholds, ii. 309. 
by devise in trust to sell and convey, ii. 295. 

to convey in one event, ii. 296. 
to lease for indefinite term, ii.'299. 
to pay debts, ii. 297. (Vide ante, 2.) 

on intermittent trusts for separate use, 
ii. 314. 

where devise includes other property in which they take the 
fee, ii. 319. 

where there are contingent remainders, qu., ii. 316, Watkins.y. 
Frederick, 1111. L. Ca. 366. 

take legal estate during limited period only, 

by devise in trust to secure annuity, and for children during 
minority, and then new gift to children, (estate 
during minority), ii. 292. 

of copyholds, in trust for minor, and to be trans¬ 
ferred to him at twenty-one, (estate during 
minority), ib. 

to them upon trust to let and pay debts, &c., and 
after payment, to A., ii. 302, sed qu. 
in trust to^ apply rents dtiting life of A., and after- * 
wards in trust for B., (estate for life of A.), ii. 306. 
by indefinite devise in trust to pay debts and legacies, (unde¬ 
fined chattel), ii. 310—312. 

by devise in fee in trust to pay debts, (fee simple determin¬ 
able), ii. 313 sed qu. 

in trust to preserve conting|ent remainders with con¬ 
text, (during the particular estate), ii. 316. 
term of years only authorized by power to convey in trust to 
secure jointure, ii. 315. 
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TRUSTEES — continued. 

Devises to —continued. 

4. Thet/ take what quantity of estate, since 1 Viet. c. 26. 

take (unless otherwise expressed) either the fee, or an oatate pur, 
autre vie, ii. 321. 

or no estate, ib. 

never an undefined chattel, ii. 322. 
foe simple, by trust to convey, ib. 

to lease for a Umitod term, ib. 
to apply rents during minority, ib. 

gift to, as mark of respect, not revoked by substitution of other trustees, 
179. 

liabilities of, 

for improper investments, 608, n. 

for devising trust estate given to them upon trusts to bo performed by 
them and their heirs (not adding assigns), 714. 


TRUSTEES, BARE, who are, 708. 

TRUSTEES TO PRESERVE CONTINOENT REMAINDERS, 
when necessary since 8 & 9 Viet. c. 106, s. 8, 828. 

•imitation to, ineffectual to prevent heirs from taking by descent, ii. 338. 
See Remaindeb. 


TRUST ESTATES, vested in trustees as joint tenants, devolution of, 47, n. 
See MoKTaAQEE—T rustee. 


TURKEY. See Ottoman Empire. 


U. 


ULTERIOR ESTATES. See Acceleration. 

ULTERIOR GIFT, 

after remote limitation, void, 283. 

unless upon alternative contingency, 285. 

See Acceleration. 

UNATTESTED CODICIL, 

when made valid by subsequent attested codicil, 114. 
since 1 Viet. c. 26, is not properly a codicil, 118. 

See Revocation. 

UNBORN PERSON, gift to, for life, valid, 279. See Ciiildb!En—Class- 
Perpetuity—^Posthumous Children. 


UNCERTAINTY, 

OP subject, 

“ I give to my grandchildren,” void, 357. 

but after legacies paid I give to A.”, is a good gift of residue, 358. 
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TJNCEBTAINTT — (Mntinmd. 

OF STJBJEC3T—-confintted. 

gift of " all,” lield not to pass land, 397. 

* indefinite part or sum void, 358. 

but valid if for a measurable purpose, 

o. g. to executors for tboir trouble, ib. 

for maintenance of infant or adult, ib. 
to found a hospital like Horiot’s for 100 boys, 359. 
to build or repair tomb, ib. 
or if of a maximum sum, 

e. g. 300f. or thereabouts, by accumulating dividends, 
3o8. 

sum not exceeding stated amount, 359. 
of 2a. out of 4a., devisee may select, 361. 
of any part, donee may take all, 361, 362. 

amount not made uncertain merely by varying statements, 
359. 

gift of undivided share equal to property of man yrhom devisee may 
marry, void, ib. 

but gift in ^aroa to bo ai^pointcd by person who is not named, or 
who fails to appoint, goes in equal shares, 361. 
of “close W.,” there being two, void, 362. ^ 

of what shall bo left, or shall not bo spent, or wanted, or disposed 
of, by a prior legatee, void, ib. 

but gift of what is left at death of A., tenant for life, is good 
as a remainder, 363. 

of what shall bo loft, preceded by a power of appoint¬ 
ment, valid, 364. 

of residue of particular fund, after providing for illegal object, 
valid, if the cost of object is ascertainable, 

0 . g. to build or repair family tomb, 367. 
void, if cost unnsccrtainablo, 

o.g. to build a chapel where most wanted, 366. 
but sometimes held to caiTy the illegally given part, 
368, 369. 

of certain sum, together with further rmcertain sum, good as to 
the former, 369. 

OF OBJECT, 

Qi/t$ void, 

wherever description fails to distinguish among several, 376. 

to one of the sons of A., 370. 

to twenty of the poorest of my kindred, ib. 

to several of a class by name, with blank for one name, ib. 

to A. or B., 372, but seo 376. 

the one to be heir to the other (of three), 371. 

J)y incomplete or uncertain reference to other uses, 373. 

to each of two objects, where there is only one, by descriptions both 
(but pot equally) applicable to that one—only one gift valid, 376. 
Qifta not void, 

to a elasB, except unascertained person, exertion void, 370. 
to said nephews (none having been mentioned), included all, ib. 
the siirvivor to be each other’s heir (of three), construed sur¬ 
vivors, 371. 
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UNCEETAINTY — covdinit&i, 

OF OBJECT — continued, 

OiftB not void —continued. 

to heir or next of kin, of personalty, “or” construed viz., 373. 

to A. and B., if both or either fail to 0. or D.; both held entitled 
on failure of A. and B., 373. 

to person to be ascertained by future act of testator, ib. 

to several successively, not saying in what order, how construed 
in various instances, 374. 

to one child of A., uphold on context, 375. 
to charity, 376. 

See Charity—Cy Pres. 

IX DESCRIFTIOX OF SUBJECT OR OBJECT, 

all particulars need not bo correct if subject or object otherwise iden¬ 
tified, 376. 

e. g., mistake in locality or tenure, 377. 

but locality, if essential for identification, must bo defi¬ 
nite, 383. 

misnomer of corporations, 378. 

of children and others, 380. 

correct name generally overrules incorrect description, 378. 
but description may be such as to overrule name, 379. 

distinction where part of description applies to one person and part to 
another, 380, 381. 

improbability of gift does not overrule correct name and description, 
383. 

OF INTERESTS CREATED. 

trust created, but object uncertain, 383. 

precatory trust created by. words of request, recommendation, 

— See. Trust. ^ 

purpose or motive of gift, when it creates a trust, 398 —See Trust. 

See IIeir—Resulting Trust—Trust. 


UNDISPOSED-OP INTERESTS UNDER TRUSTS FOR CONVERSION, 
destination of, 619, 632. 
operation of residuary bequest on, 624, 626. 
of residuary devise, 632 ot seq. 

UNITARIAN, 

chapel, bequest for, good, 207. 
is a “protestant dissenter,” 206, n. 

“ UNMARRIED,” 

means “ never having been married” or “unmarried at the time,” according 
to context, 621—523. 

in gift of personalty, on death of f. c., “as if she had died unmaniod,” it 
means, not then having a husband, 522. 
as to “ die without having been married,” see 523, and A(Menda. 
unmarried donee once entitled as such not divested by subsequent 
marriage, 523; and see 521, n. (<), ii. 204, n. 

“ UNSETTLED LANDS,” devise of, includes unsettled interest in settled land, 
654. 

USE. See Legal Estate—Trustees. 
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“ USE AND OCCUPATION,” devise of, gives an estate, not conditional on 
personal occupation, 798. 

USES, STATUTE OF, whether devise to A. to the use of B. operates under, 
289. 


V. 


VENDOE, 

after contract, is trustee for purchaser, 708—705. 

devise by, of trust estates, passes the legal estate, 705. 
lien of, held not to pass by gift of “ securities,” tied qu., 705, n. 

YENTBE SA MERE, child en, deemed to be living if for its benefit, ii. 185,238. 
See CniLDBEsr—I llegitimate Ciiildiien—^Posthumous Childebit. 

“ VEST,” 

means, prim& facie, vest in interest, ii. 809. 

effect of declaration that devise or bequest shall ‘‘vest” at a particular 
time, 813, 849. 

in what cases it means “ shall become payable” or “ indefeasible,” 849. 
gift over before legacy vests, means before testator’s death, ii. 809. 

although the legacy bo in remainder, semb., ii. 810, 811. “ 

unless referred by context to time of possession, ii. 809, 810. 

VESTING, 

clear vested gift not made contingent by subsequent ambiguous direction, 
847, 848, and ife Duke, 10 Ch. D. 112. 

may not bo postponed beyond a life and twenty-one years, 274, 281, 282. 

OF BEAL ESTATE, 

is immediate, on death of testator or birth of object, unless otherwise 
clearly directed, 799. 

notwithstanding words of futurity and apparent contin¬ 
gency, ib. 

words of clear contingency, if by strict 
construction express intention defeated, 
824. 

estate veeta in A. immediately, subject only to preceding interests, 
under gift— 

to B. for life, and after hia death to A., ib. 
to B. in tail, and m caae of hia death without issue, to A., 801. 
in caae of the death without issue of B. (tenant in tail, general 
or apecial, under previous instrument), 800. 
to unborn son of B. for life or in tail, and/or want of aueh aon 
to A., 801. 

to widow (or spinster) until she marries, and if ahe marriea, 
to A., 802, 804. 

notwithstanding express provision for her if she marries, 
804. 

to B. until bankruptcy, and if he becomes bankrupt, to A., ib. 
to B. until A. attains age, and tf or when A. attains, ox from 
and after his attaining, the age, to A., 805, 806. 

whether B. is trustee for the benefit of A., or for other 
purposes, 806. 
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VESTING^— continued. 

OP itEAX. ESTATE, — Continued. 

6state veaie in, A. immediately, subject oxily to preceding interests, 
under gift— 

to A. in an event essential to the determination of prior inte¬ 
rest, 807, 809. 

to A. a/ter payment of debts, 820. 
estate vests in A. immediately, liable to bo dipested, under gift— 

to A., if or when he attains age, and if he dies under that age, 
over, 809. 

so, where the gift is to a class, 810. 

where the gift over is if A. ^es under the age, and in 
another event, ib. 

where the trasts are executory, 811. 
where the gift, and gift over, depend on A. surviving 
or not surviving, owner of preceding particular 
estate, 811, 812. 

in some cases, although there was no gift over, 813—817. 

estete is contingent, if contingency clearly expressed, notwithstand¬ 
ing ghsurd consequences, 820—823. 

although made contingent through testator misconceiving his 
interest, ^823. 

estate in A. is contingent, under gift— 

in remainder to A. on an event not essential to the 
determination of the prior estate, 809, 823. 
to A. in tail if he survives tenant for life, 821. 
to B. (who survives testator) for life, ho taking a name, 
and if ho refuses, to A., 802. 

to widow for life, and if she manies, to A., 803. 
to A., if or when ho attains an ago, 803. 

to A., with express direction to vest at, or not before, 
specified age, 813, 814. But see 849. 

• to A. when he attains an age and performs stated con¬ 
dition precedent, and if he die under that age, over, 
814. 

but a direction that A. shall ^curo payment of 
annuities given by the will, is not a condition 
precedent, ib. 

gift to children “ who attaiii” an ago, is contingent, 817. 
though with gift over for want of such issue, ib. 
contingency not confined to particular estate if followed by consecutive 
series of remainders, 830. 

secus whore the contingency is owing to an intention expressed as to the 
pai'ticular estate, 830, 831. 

or where the ulterior limitations are not consecutive remainders, 
831. 

effect of disconnecting the limitations bywords "item,” "like¬ 
wise,” 832. 

OP liEOACIES. 

legacy to A. simpliciter vests at testator’s death, 834. 

as to legacy charged on land, so far as payable thereout. 

' superadded direction to pay at a future time su^ends the vesting, 834 
notwithstanding gift of intermediate interest, ib. 
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VESTING— continued. 

OF LEOAOIES — continued. 

ae to hgacy charged on land, ao far aa payable <%ereot(f—continued, 
but not if testator directs immediate vesting, 835. 
nor if payment is postponed for the oonvoniouce of the land 
charged, ib. 

unless testator directs payment to such as shtdl be living at 
the time, 836. 

gift at a future time or ago is contingent, ib. 
vesting is favoured by gift over in one event, 
o. g. under age, ib. 

before testator, ib. 

pa;}'ment is not postponed by direction to pay within a certain period, 
836. 

is postponed if charge is on a reversion, ib. 
aa to legacy payable out of peraonalty, 

including leaseholds and money to arise by sale of land, 833, n. 
Buperaddod direction to jmy, or distribute, or sell and distribute, at a 
future time, does not suspend the vesting, 837, 838. 
unless a contrary intention appears by the context, 839. 
immaterial whether the direction to pay precedes or follow^ the 
gift, 838. 

superadded direction to pay in an event which may never happen, as, 
maniagc, suspends the vesting, 839. 
gift, or direction to pay (without previous gift), at a future time is 
contingent, 837, 839. 

except where the postponement is for convenience of the fund, as 
where there is a previous life estate, 840. 

this exception holds notwithstanding gift over on death before 

dotonnination of previous estate, 842. 
notwithstanding new words of gift, ib. 
notwithstanding subsequent erroneous re¬ 
ference, Re Duke, 16 Ch. D, 112. 

gift of intermediate interest to the legatee, vests a legacy given in future, 
842. 

or a legacy payable in an event which may never happen, 843. 
the mle applies where the interest is directed to be applied for 
maintenance of the legatee, 844. 

until majority or a later age, 843, n.; Re Bunn, 16 
Ch. D. 47. 

whether the gift of interest follows the gift of principal 
or precedes it, ib. 

where the legatees are a class, 845. 

provided each member of the class has a distinct right to 
the interest of his own riiaro, 845, 846. 

,, whether the rule applies where trust is to apply for maintenance 
all or so much as the trustees think fit, qu., 844. 

not if surplus is to be accumulated and is then blended with 
princijMil, 845. 

the, rule does not apply where an intention contrary to it is de¬ 
clared, 846. 

. where there is only an allowance out of 
interest, 844. 
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VESTING — continued, 

OF LEOACIES — continued, 
gift of intermediate interest, &c. —continued. 

the rule does not apply ‘where an annual sum, equal in fact to * 

interest, is given, but not as interest, 
845. 

where the interest is given during part of 
the interval, ib. 

where gift of interest, as well as of prin¬ 
cipal, is postponed, 847. 
but a clear veat&l legacy is not made 
contingent by directing interest to 
bo added to principal until ma¬ 
jority, 847, 848. 

gift of intermediate interest to another person vests the legacy {Boraaion*a 
caae applied to personalty), 848. 

Severance of a legacy from general estate favours vesting, though gift bo 
in direction to pay in future, ib. 

express direction when legacy shall vest {see “Vest”), excludes other 
implications, 849. 

Beaiduary hequesta, vesting of, favoured, 850. 

• * residue vested under clear gift not made contingent by subsequent 
equivocal terms, 852, and lie Duke, 16 Ch. D. 112. 

bift whore prior gift is equivocal subsequent terms may be ex¬ 
planatory, ib. 

equivocal gift to class made contingent by clearly contingent gift 
. in case of there being only one object, 853. 

but contingency may not bo imported from one branch into 
the other where the latter is unambiguous, ib. 

equivocal gift to class vested by corresponding means, ib. 

gift is contingent whore the event is involved in the description of 
the legatee (to children “ toho," &c.), 854, 860. 

distinction whore gift is to objects “if” or “when” tlioyattain an 
age, ib. 

gift at specified ago vests immediately if maintonunco is given out of 
interest with a gift over on death under ago without issue, 858. 
so if the gift over is on death under the ago, simply, aemh., ib. and n. 
distinction if the gift over does not fit into primary gift, 800. 
where real and personal estate included in same gift, and real estate 
is hold vested, the personal estate is also hold vested, 858, n. (</). 
log^c}' may bo tranamiaaihte, though contingent, 860. 

e. g., legacy to A. in an event which happens after A.’s death, passes to 
A.’s representative, 861. 

legacy to a class when youngest attains twenty-one vests (when the 

event happens) in the representatives of predeceased 
children, ib. 

provided these have themselves attained the age, 862. 
and though they have not, if the primary gift is 
of definite shares to children, nominatim, in. 

and the context does not show a contrary 
intention, 863. 


VIDELICET, 759. 
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yiLlj, devise of land in X., X. being a name common to vill and to one of 
several hamlets therein, 79 3. 

VOID, 

part hi will may be, and part not, 36. 
gift, out of proceeds of conversion, destination of, 632 ot seq. 
how affected by 1 Viet. c. 26...643. 

gift, of real estate, included in residuary devise, since 1 Viet. c. 26...650. 
before that statute, not included, 646. 

See Acceleration—^Lapse—^UNCERTA iNTy. 


W. 

WASTING, 

interests when to bo converted, 611. 

right of tenant for life to income or corpus of, 619. 

See Conversion. 

“ WHEN,” 

gift when an event happens is contingent, 805, 843. 

distinction between a gift to children, attain twenty -one,” and **ivhen 
they attain twenty-one,” 817, 860. 

WIDOW, 

shares in gift to “ heirs” (construed statutory next of kin), ii. 79, n. 
when put to election in respect of dower, 458 ot seq. * 

in respect of distributive share of personalty, 467,468. 
See Election. 

condition restraining second marriage of, lawful, ii. 44. 

See Feme Coverte—Freebench—Husband and Wife—Wife. 

WIDOWER, condition restraining second marriage of, lawful, ii. 44. 

WIDOWHOOD, construction of gift over after devise during, 802. 

See Vesting. 

WIFE, 

gift to, refers to wife at date of will if there be one, 323. 
if none then, to wife at testator’s death, if any, 324. 
if none then, to person first afterwards answering description, ib. 
surrender of copyholds supplied in favour of, 663, 664. 
misdescription of legatee as, not fatal to the gift, ii. 55, n. 

unless the character is fraudulently assumed, ib. 
included in gift to persons entitled under Stat. Distribution, ii. 125. 

in gift to personal representatives (construed statutory next of kin), ib. 
in gift to heirs (so construed), ii. 79, n. 
not included in “ family,” ii. 96. 
or “relations,” ii. 125. 

Set Feme Coverte—Husband and Wife—Separate Use—^Widow. 

WILD’S CASE, 

rule in, ii. 389, 393, 412, n. 

is not applicable to bequests of personal estate, ii. 397. 

See Children. 
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WILL. 

•who may make, Ch. HI. (See Disability and titles there mentioned.) 
what may be disposed of by, Oh. IV. (See Devisable.) * 
is governed as to realty by lex loci, 1. 

as to moveables by lex domicilii, 2. 
is inoperative until testator’s death, 16, 26. 
of personalty, requires probate, 26. 

original may be examined, for construction, 28. 
contingent. See OoNTiNGENT Will. 
various forms of, See Form of Will. 

reference to “will” or “codicil ” may apply to unexecuted paper, if none 
executed, 119. 

to “will dated,” &c. does not include codicils, 117. 
to will, generally, includes codicils, 189. 
unless excluded by context, 182. 

WISH, words expressing, when they create a trust, 385 et seq. 

WITNESS to will, 

gift to, or to husband or wife of, void, 73. 

i. e., h. or w. at time of attestation, Thorne v. Beatwick, 6 Q. B. D. 
311. 

• « although a supemiimerary, 74. 
may take imder codicil and vice versa, 73. 

* under will ro-oxocutod with other witnesses, 74. 
as executor or trustee, 73, 74, n. 
effect of gift to, before 1 Viet. c. 26...70, 71. 

See Credibility—Execution of Will—Presence—Sionature. 

“WOELDLY GOODS,” 747. 

WEITING, 

power to appoint by, must be executed as required by the power, 31, n. 
revocatory, must be executed as a will, 170. 

f. c. competent to make, 39, n. 


Y. 

“ YOUNGEE BEANCHES,” of a family, ii. 98. 

YOUNGBE OHILDEEN, 

in parental proviaiona moans children not taking the settled estate, ii. 201. 
exclusive of a younger child who takes the estate, ib. 

provided ho takes it under the settlement and not by 
new title, ii. 201, 202. 

of an eldest son who has joined in barring the settlement, 
if he, or ho and his issue, retain the estate in substance, 
ii. 202. 

rule applies to devises of real estate, ib. ^ 

does not apply to provision for raising portions for children (not 
confined to younger), ib. 

to non-parental provisions, ib. 
nor to provision, though parental, for younger 
children, without making or referring to provi¬ 
sion for eldest, ii. 203. 
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YOUNGEE CHILDREN—cowfmMerf. 

AT WUAT PEBIOD ASCEBTAINED. 

in parental proviaionSf at the time when portion is payable, ii. 205. 

jiotwithstanding gift over in one particular event, ii. 206. 
in general^ 

immediate gift vests in thoso living at testator’s death, ii. 204. 
remainder vests in those living at testator’s death and those afterwards 
horn during the particular estate, ih. 

though defeasible by contingent gift over, ii. 212, but seo 
ii. 213. 

future executory gift is transmissible in those living at testator’s 
death and those born before the event happens, sem&., ii. 207—213. 
gift to, except the eldest, simpliciter, means the first who, but for the ex¬ 
ception, would have taken a vested interest, ii. 210, 211. 

See CniLDUEX. 

» YOUNGEST CHILD,” 

gift to, held to apply to an only child, ii. 204. 

exception of, from gift to* children, means youngest at period of distribution, 
ii. 210, n. 

gift to children when youngest attains age, means absolute youngest, 

165. • • 


THE END. 


PDF Compressor Pro 


xx>2rD02r: 
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